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s. 45. 
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4. Leave to defend Appeal. 

5. Cross-appeal. 
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8. Opposition to, AND Revocation of, GranTi 

9. Effect of Probate. 
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RECEIVER. 

Recitals in documents. 
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6, Summons. 
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11. Oedee limited by' Requisition. 
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Record. 

RECORDER OP MOULMEIM. 
RECORDER OP RANGOOH. 
RECORDERS ACT, XXI OP 1863. 
s. 11. 

3. 17. ' ' 
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EECOEDS, LOSS. OF— 
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at aoea. ^ 

EBFEEEH’CB to full bench, 
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BEGISTBATIOH act, XIX OE 1843, 
s. 2. 
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s. 13. 

' s. 17. 
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REGISTRATION ACT, XX OF 1866. 

— SS. 52, 53. 

s. 55. 

REGISTRATION ACT, VIII OF 1871. 
s. 2. 


TION ACT, 1877. 


s. 3. 
s. 17. 
s. 18. 
s. 20* 
21 . 
s, 22. 
s. 23. 
s. 28.*' 
s 31. 
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registration act, 1877- coidinueJ. 

s. 49. ‘ 

s. 50. ■ 

■ s. 57. 
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— s. 60. 

s. 69; 

__ s. 73. 

s. 77. 

-1- s. 83. 


s. S3. 

. s. 84. 
^ s. 87. 


Registration of Maliomeilaii luarrliue..,. 

Registration of name. 

Registration of petition of appeal. 

Registration of transfer. 

Registry tk’ket, Possession of— 

Regulations made under statute. 

Regulation law. 

Re-liearlng. 

Release of claim secured by mortguge- 
Release of Government riglits. 

Release to one of several partners. 

bedibe. 

bbligioh, oeebhces bedatihg 
TO- 

BEDIGIOUS COMMUNITY. 

bbliis[q.uish:mb]xt by hbib. 
■relihq,iiishmbnt by mother oe 

^B IHTEBEST m FHOEBIiTY. 
Relinqnislnnent, Deed of, effecting partition. 
Relinquishment of claim. 

bedihq.hishmbst oe tehij.be. 

o°/gfs, 
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1. Power on Remand. 

2. Geound eor Remand. 

3. Second Remand. 

4*. Procedure on Remand. 

5 Objections to Findings on Remand. 
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7. Criminal Cases. 

Re-marriage of Widow. 

Remoteness. 

Rent, , 

BEHT, SUIT EOB- 

Eenunciation of executorship. 
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REPEAL, OE ACT, EPEECT OE- 
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REPRESENTATIVE OE DECEASED 
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Re-sale. 

Re-sale of goo&s, Notice of — 

Rescue. 

Reservoir. 

Residence. 
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{d) Pro poem a Defendants. 
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10. Refusal of Relief. 
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BESTITUTION OF CONJUGAL 
RIGHTS. 
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promised. 

RESUMPTION. 

1. Right to resume. 

2. Procedure. 
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Re-trial. 

Return.’^ 

Revenue: . 


Revenue Commissioners, Sanction of, to graze cattle. 
Revenue Court, Suit to set aside orders of — 
Reversioners. ■ 

REVIEW. 
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2. Power to Review. 

3. Poem of, and Procedure on, Application. 
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6. Reviews after time. 
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view. 
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7. Discharge of Accused. 
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REVIVAL OE SUIT. 
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BIGHT OE OCCUPANCY. 

1. Acquisition of Right — 
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(d) Subjects of Acquisition. 

(c) Mode of Acquisition. 

2. Loss OR Forfeiture of. Right. 

3. Transfer of Right. 

BIGHT OE REPLY. 

RIGHT OE SUIT. 
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2. Accrual of Eight, 

3. Survival of Right. 

4. Suit brought in two Courts. 

5. acts done in exercise of Sovereign 

Powers. 

6. Attachment, Suit to set aside — 

7. Awards, Suits concerning— 

8. Boundaries. * 

9. Building, Suit to restrain — 

10. Caste Questions. 

11. Cess. 
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12. Chaeitibs. 

13. CoMPENSATIOIn. 

14. CONTEACTS AND AGEBEMENTS. 

15. CO-SHAEEES. 

16. Costs. 

17. Cdstomaby Rights. 

18. Debtor and Creditor. 

19. Decrees, Suits on— 

20. Dignities. 

21 Doctors'’ Fees. 

22. Documents, Loss or Destrxtction oB 

23. Endowment, Committee oi? 

24I Enhancement, Notice oe— 

25. Execution oe Decree, 

26. Ferry, Suit relating to— 

27. Fresh Suits. 

28. Goternment School, Suit eor Beneeit oe 

29. Idols, Suits concerning— 

30 Income 'Iax. 

31*. Injuries by Representatite oe Deceased. 

32. Injury TO Enjoyment oe Land. 

33. Instigating Proceedings, Suit eor 

34. Interest, Suits eor — 

35. Joint Right. 

36 Judicial Oeeicers, Suits against— 

37. King oe Oudh, Suit against— 

88. Landlord and 'I’enant, Suits concerning 

39. Loss oe Service. 

40. Maintenance. 

41. Mesne Peoeits. 

42. Misrepresentation. 

43. Money had and received. 

44. Money paid. 

4.5. Municipal Oeeicers, Suits against— 

46. Obstruction to Public Highway. 

47. Oeeice or Emolument. 

48*. Orders, Suits to set aside— 

49. Possession, Suits eor— 

50. Public Worship, Suits regarding Right 

OE— 

51. Registration oe Name. 

62. Resumption, Suit eor Unlaweul 

53. Revenue, Sale eor Arrears of— 

54, Revenue, Suit for Arrears of— 

55*. Sale in Es^ecution oe Decree. 

56. Ship, Sale oe— 

57. Subscription to charitable Institution. 

58. Torts. 

59. Witness, Suit for Expenses of— 

EIGHT OE WAY. 

Biglit to appear. 

EIGHT TO BEGIN. 

EIGHT TO USE OE WATEE. 

EIOTING. 

BIBABIAN BEOEBIETORS. 

Rival FSits. 

River. 

EOAD, OWNERSHIP OE- 
EOAD CESS ACT (BENGAL ACT X OF 
1871). 


EOAD CESS ACT (BENGAL ACT X 

OF \Ql\}--contimied. 

S. 6. 

ROAD CESS ACT (BENGAL ACT IX OF 
1880), ss. 52, 53, 
bobbery. 

RULE TO SHOW CAUSE. 

Rules of English law. Applicability of, to Illiulu 

wills. 

BULBS OF HIGH COURT, CALCUTTA. 
RULES OF HIGH COURT, MADRAS. 
RULES OP LOCAL GOVERNMENTS. 
RULES OF SUPREME COUBT.BOMBAY. 
RULES OF SUPREME COURT, CAL- 
CUTTA. 

RULES MADE UNDER ACTS. 

Ryot. 


s. 3. 


SALARY. 

Sale. 

SALE FOB ABBE AES OF BENT. 

1. Act VIII OF 1835. 

2. Madras Act VIII of 1SG5. 

3. Defaulters. 

4. Under-tenures, Sale of — ■ 

5 . Portion of under-tenure. Sale of — 

6 . Effect of Sale. 

7. Incumbrances. 

8. Eights and Liabilities of Purchasers. 

9. Second Sale. 

10. Surplus Proceeds of Sale. 

11. Deposit to Stay Sale. 

12. Setting aside Sale — 

Irregularity. 

{h) Other Grounds. 

13. Effect of setting aside Sale. 

paT.E rob arrears OF REVENUE. 

1 . Right to Sell. 

2. Protected Tenures. 

3. Sale of Share of Estate. 

4. Incumbrances — 

(a) Generally. 

(5 ) Act I of 1845. 

(c) Bengal Regulation XI of 1822. 

(d) Act XI OF 1859. 

5. Purchasers, Rights and Liabilities of— 

6 . Deposit to stay Sale. 

7. Sale-proceeds. , 

8 . Setting aside Sale — 

(a) Irregularity. 

(5) Other Grounds, 

9. Miscellaneous Cases. 

SALE IH EXBCUTIOH OF DECEEE. 

1. Person selling Property of which he is 

NOT, but afterwards BECOMES, OWNER. 

2. Objection to Sale. 

3. Stay of Sale. 
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SALE m EXECUTION OE DECEEB 

— continued, 

4. Immoyeable Peopeety. 

5. PUECHASEES, RIGHTS OE— 

(a) Geneeaelt, 

{h) Easements. 

(c) Emblements. 

(d) Rent. 

6. Ereoes in Ebsceiption op Peopeety 

SOLD. 

7 . Joint, Peopeety. 

8. Moetoaged Peopeety. 

9. Deoeees against Kepeesentatiyes. 

10. Re-sale. 

11. PUECHASBES, TITLE OF— 

(а) Generally. 

(б) Geetifioates op Sale. 

12. Bisteibution of Sale-peoceeds. 

13. Weongpul Sales. 

14. Invalid ^ales — 

(a) Death op Deceee-holdeb befoee 
Sale. 

(h) Death op Jhdgment-debtoe before 
Sale. 

(c) Peatjd. 

(4 Execution Proceedings struck 

OFF. 

(e) Decrees afterwards reversed. 

(f) Decree found to have been satis- 

fied. 

{g) Decree against Wrong Person. 

(h) Want of Saleable Interest. 

('?:) Want of Jurisdiction. 

(j) Decrees barred by Limitation. 

\k) Sale pending Appeal. 

15i Setting aside Sale— 

(a) Irregularity — General Cases. 

(h) Substantial Injury. 

(c) Expenses of Sale. 

16. Setting aside Sale— Rights of Purcha- 
sers. 

(a) Compensation. 

(&) Recovery of Purchase-money. 

Sale of goods. 

SALT, ACTS AND REG-UDATIONS 
DELATING TO— 

1. Bengal. 

' 2. Madras. 

3. Bombay. 

Salt Acts, Breach of — 

SAEVAGB.* 

Salvage lien. 

SANAD. 

Sanction of Board of Revenue. 

Sanction of Court. 

Sanction of Government to sue. 

Sanction to graze cattle. 

Sanction to proceedings in lunacy. 


SANCTION TO PEOSECtJTION. 

1. Application foe, and Geant of, Sanc- 

tion. 

2. Where Sanction is necessary. 

3. When Sanction may be granted. 

4. Notice of Sanction. 

6. Nature, Form, and Sufficiency of Sanc- 
tion. 

6. Power to grant Sanction. 

7 . Discretion in granting Sanction. 

8. Fresh Sanction. 

9. Power to question Grant of Sanction. 

10. Want of Sanction. 

11. Non-compliance with Sanction. 

Schedule, Verification of, by affidavit. 

Scheduled. Districts Act. 

SCIBE FACIAS, WTBIT OF— 

SEA CUSTOMS ACT (VIII OF 1878). 

s. 128. 

s. 197. 

* ■ 

Seaman, Discharge of — 

Search-warrant. 

Seaworthiness. 

Second appeal. 

Secretary of charitable institution, Suit hy, against 
subscriber. 

SECURITY FOB COSTS. 

1. Suits. 

2. Appeals. 

SECURITY FOB GOOD BEHAVIOUR, 

Security for past loan. 

SEHTENOE, 

3. General Cases. 

2. Capital Sentence. 

3. Cumulative Sentences. 

4. Fine. 

5. Imprisonment— 

(a) Imprisonment Generally, 

(b) Imprisonment and Fine. 

(c) Imprisonment in default of Fine. 

6. Sentence after previous Conviction. 

7. Solitary Confinement. 

8. Transportation. 

9. Whipping, 

10. Power of High Court as to Sentences— 
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(б) Enhancement. 

(e) Mitigation. 

j (d) Reversal. 

' Separate acquisition. 

Separate charges. 

Separate offences. 

Separate property. 

SEQUESTRATION. 

Servant, 

SERVICE OF PROCESa 


ft. 



^ AT.T. CAUSE COUBT, MOFUSSIL- 

contimied. • 

Contribution. 

C opy RIGHT. 

Costs. 

C u STOM ARY Payments . 

I)am;ages. 

Declaratory Decree. 

Decree. 

Deed. 

Dower. 

Foreign Jitbgment. 

Government. 

Intestacy. 

Maintenance. 

M,esne Proeits. 

Military M'en. 

Money illegally Exactro- 
MoNEY Had and Eeceived. 
IMortgage. 

Moveable Proterty. 

MUNICIBAL COMMISSIONEtlS, 

Municipal Tax. 

Order oe Civil Court. 

Partnership Account. 

Prisoner’s Testimony Act. 
Receiver. 

Registration Act, 18015, s. oS. 
Rent. 

Sale-proceeds. 

Salvage. 

Tax. 

Title, Questions op 
Wages. 

* Wrongful Distraint. 

3. Practice and Procedure , 

(a) Execution op Decree. 

(h) New Trials. 

(c) Reference to High court. 

(d) Miscellaneous Cases. 
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I 1, Jurisdiction — 

(a) Generally. 

I (&) Army act. 

(c) Decree, Suit on— 

(d) Insolvency. 

(e) Moveable Property. 

(f) Recovery op Immoveable 

PERTY. 

{ff) Registration Act, 1866, ss. t 
Qi,) Revenue. 

2. Practice and Procedure— 
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(h) New Trial. 

(o) Repebenoe to High Court. 

SMALL CAUSE COUBT, BANGO< 
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Snake-charmers, Death caused by— 

Soldier, Residence of— 

SOMOITOE. 

1 Solitary conhnement. 


3. Set-off not allowed. s 

4, Cross-decreed* j 

SETTLEMENT. j 

1. Construction. ‘ i 

2. Bight to Settlement. 

3. Evidence of Settlement. , I 

4. Mode of Sf^ttlement. j 

5. Subjects of Settlement. i 

6. Effect of Settlement. I 

Miscellaneous Cases. ; 

8. BjXI^ieaiton op Settlement. 

Settlement award. | 

SETTLEMENT OFFICEE. 1 

SHAEES. • j 

Shehait. . 1 

SHERIFF. I 

Sliikmi talookdars, | 

SHIP, ABBEST OF— j 

SHIP, BEGISTEBING OF— j 

SHIP, SALE OF— I 

SHIPMENTS. 

SHIPPING LAW. 

SHIPPING OEDEE. 

Shroffs, Usage of— 

SIGNATUBE. 

* SIB LAND. 

SLANDBB. 

SLAUGHTEE-HOUSB. 

SLAVEBY. 

SLAVEEY (CEIMINAL CASES). 

SMALL CAUSE COUBT, MOFUSSIL. 

1. Law of Smam CAtfSB Cohets, Mofossii.. 

2. Jurisdiction- 

General Cases. 

Dwelling or Carrying on Business. 
Account. 

Act XL op 1858. 

Alternative Reliep. 
arbitration. 

Army Act.^, 

Attachment. . 

Award. 

Claim to Property Seized in ExecU' 

TION. ' 

Cess, 

Contract. 
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MEINT (REGUIiATIOlSr III OP 1872). 

SPECIAL OB„ SECOMB APPEAL. 

1. Orders subject to Abbbal. 

2. Rioht or Appead. 

3. Smald Cause Court Suits— 

(a) Gerbbab Cases. 

(5) Account. 

{c) Award. 

(d) Contract. 

{e) Contribution. 

(/) Customary Payment. 

Ig) Damages. 

(A) Debts. 
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WITH— 


DENCE. 
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(a) Appeals. 

(5) Costs. 
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SPECIAL COMMISSIONERS. 


SPECIPIC PERFORMANCE. 

1. General Cases. 

2. Specipic Peepormance allowed. 

3. Specipic Peepormance not allowed, 

4. Miscellaneous Cases. 

SPECIFIC RELIEF ACT. 

s. 9. 

s. 19. 

s. 21. 

s. 27. 

s. 31. 

s. 40. 

Splitting cause of action. 

Splitting offence. 

Stakeholder. 

STAMP. 

1. Bengal Regulations — 

XII OP 1826. 

Xop 1829. 

2. Bombay Regulations— 

XVIII OP 1827. 

3. Madras Regulations — 

XIII OP 1816. 

STAMP ACT (XXXVI OP 1860). 

s. 14. 

sell. A, el. 4. 

. cl. 20. 

STAMP ACT (X OP 1862), 

g. 3. 

: S. 14. 

s. 15, cl, 6. 

s. 17. 

s. 22. 

s. 26, 

s. 27, 

s. 32. 

s. 50, cl. 2. 

sch. A, el. 1. 

cl. 3, 

el. 4. 

^ el. 10. 

cl. 12. 

-1 cl. 18. 

; cl. 42. 

el. 43, 

^ el. 54. 

. — seh.. B, cl. 11. 

STAMP ACT (XXVI OP 1867), 

sell. B, cl. 6. 

cl. 11. 

STAMP ACT (XVIII OF 1869). 

— — s. 3, art. 5. 


Special Court at Rangoon. 
Special damage. 

Special leave to appeal. 
Specific appropriation. 


Evidence Generally. 
Documentary Evidence. 

Oral Evidence. 

Admission or Rejection op Evi- 



STAMP ACT (XVIII OP lSm)—contmaed. 

— — art. 11. 

art. 15. 

arts. 18 & 26. 

art. 25. 

s. 4. 

s. 9. 

s. 18. 

— s. 20. 

s. 24. 

— s. 28. 

s. 29. 

gg. 34: & 41, 

ss, 39 & 40. 

sell. I. 

— art. 15. 

sell. IIj art. 5. 

art. 7. 

art. 11. 

art. 13. 

art. 15. 

— art. 32. 

^ — art. SS. 

STAMP ACT (I OP 1879). 

S.3. 

el. 4. 

el. 9. 

cl. 10. 

el. 11. 

cl. 19. 

s. 7. 

s. 10. 

s. 12. 
s. 13. 
s. 24. 
s. 26. 

34. 

«. 37, 

S.41. 
s. 50. 
s. 51. 
s. 61. 
s. 64. 


STAMP ACT (I OP 1879) — contiuueti. 

— art. 16. 

art. 21. 

— art. 38, 

— — art. 37, 

— — art. 39. 

art. 44, 

— — art. 49. 

ai’t. 50. 

art. 52. 

— - — art. 57. 

art. 60. 

sell. II, art. 11. 

art. 12. 

art. 13. 

art. 15. 

•Stamp duty, Payment of' — 

STAMP DUTY, RBPU17D OP— 

Stamp fees, Right of Government to recover-— 
Stamps, Cancellation of — 

STATUTE. 

IS Elis., e. 5. 

3 Jae. 1, e. 7. . 

21 Geo. Ill, 0 . 70, s. 17. 

STATUTE, COHSTRUCTIOH OP- 
Sfcatute, Promulgation of— 

Statute, Repeal of — 

Statute of distribution. 

STATUTE OP PBAUDS. 

I Statutory powers. 

STAY OP PROCEBUmaS. 

STEAM TUGS. 

STOLEE PROPERTY. 

1. OrFENCES RELATING- TO — 

I 2. Disposal of, by tub Court. . 

I Stoppage in transitu. 

I STORIISTG JUTE. 

i Stranger, Introduction of, into joint family, Effect 
of- 

Stridhan, 

Striking off execution proceedings. 
SUBORDINATE COURT. 
SUBORDINATE JUDGE. 

Subscriber to charitable institution. 
SUBSISTENCE-MONEY. 

Substantial question of law. 

Succession. 

SUCCESSION ACT. 

.BB. 2& 3. ' ' 
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B, 50. 

s. 98. 

ss. 190j 191. 

s. 237. 

s. 258. 

— s. 282. 

^ s. 331. 

StTBDER COURT. 

‘‘SUDUBB KHAJA23A.’^ 

Sudras. 

SUICIDE. 

Suit. 

Summary decisioa. 

Summary order. Suit to set aside— 

Summary procedure. 

SUMMARY TRIAL. 

Summing up evidence. 

SUMMONS. 

SUMMOISTS TO PRODUCE DOCU- 
MENTS. 

Summons book of Small Cause Court. 

Summons case. 


Sunday. 

SUNDERBUNS BOUNDARY. 
SUPERINTENDENCE OP 
COURT. 

1. Act XXIII of 1861, s. 35. 

2. Chaetek Act (24 & 25 Vict., 

s. 15. 

( а ) Civil Cases. 

(б) Criminal Cases. 

3. Civil Peocedfee Code, s. 622. 
Superstitious uses. 

SUPPLEMENTAL SUIT. 
SUPREME COURT, BOMBAY. 
SUPREME COURT, CALCUTTA, 
SUPREME COURT, MADRAS. 
Surbo'rakari tenure. 

SURETY. 

^ 1. Liability of Surety. 

2. Enforcement of Security. 

3. DiscHARaB OF Surety. 

4. Miscellaneous Cases. 

Surety bond. 

SURYEY. 

Survey Act (Bombay). 

SURVEY AWARD. 
SURVIVORSHIP, 
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A DIGEST 



OF 

THE HIGH COURT REPORTS, 

1862-1886, 

AND OF 

THE PRIVY COUNCIL REPORTS OF APPEALS FROM INDIA, 

1836-1886. 








PARDANASHIW WOMERr— 

1 . Dealings with parda women. 

— Onm of proof, — Evidence of bonafides. — A Hindu 
parda woman is entitled to receive in the Courts of 
this country that protection which the Court of 
Chancery in England always extends to the weak, 
ignorant and infirm, and to those who for any other 
reason are specially likely to be imposed upon by the 
exertion of undue infiaence, which is presumed to 
have been exerted unless the contrary be shown. In 
all dealings, therefore, with persons so situated, it is 
incumbent on the party interested in upholding the 
transaction to show that its terms are fair and ecpii- 
table ; the most usual mode of discharging such onus 
being to show that the lady had good independent ad- 
vice in the matter, and acted therein altogether at 
arm^s-length from the other contracting party. 11 u- 
KSTJN ®. Ahmed Ho'ssein , . 22 W. B,, 443 

2 , Execution of deed by par- 

danasMn, — Eegistration of deed. — 'Evidence of 
execution. — In cases of transactions by parda women, 
mere registration does not go far to corroborate the 
proof of their validity, unless a mutation of names 
takes place, which, if done under a mooktearnama, 
has not the same effect as against a parda woman as 
it has against a person capable of transacting his own 
business and acting for himself. Where the con- 
veyance by a parda woman is impeached, there 
ought to be clear evidence, not of the mere signature 
by the party, but that the secluded woman had the 
means of knowing what she was about. Fuzziii. 
Hossein V, Amjud Ali Khan , 17 W. B., 523 

3 ^ Megisfration , — 

Evidence of genuineness. — The mere registratioujof 
a lease is no proof of its genmneness,especially in the 
case of a lease which was first produced as a valid 
instrument nearly nine years after its execution, and 
which was alleged to have been granted by a parda- 
nasbin lady, but no satisfactory evidence was given 
that she had put her signature and seal to it, and 
that she did so with a knowledge of the nature and 


FAHCHAYAT. 

District panehayat. — Mad. Eeg. 

XII of me.— Mad. Reg. VII of 1816.— Madras 
Civil Courts Act^ HI of IS73. —Neither the total 
I'epeal of Regulation YII of 1816 by Act III of 1813 
(Madras Civil Courts Act) nor the partial repeal 
of Regulation XII of 1816, so far as it contained 
words of reference to Regulation VII of 1816, abo- 
lished the jurisdiction of district panchayats, A Col- 
lector cannot order a reference to a district paiichayat 
under Regulation XII of 1816 unless there has been 
(1) an inquiry as to whether the parties wdll submit 
to the jurisdiction of a village panehayat ,* (2) an ob- 
jection from either party to such reference, and a 
request in writing by one of the parties that the 
matter be referred to a district panehayat. Chi- 
KATi Zemindar (Zemindar op Chikati) v. Pbdda- 
KiMEDi Zemindar . I. D. B., 8 Mad., 569 


FAPEB-BOOKS. 

See Cases under Practice— Civil Cases 
— Paper-Books. 


FABDAKASHIIN WOMEE*. 

See Attachment — Attachment of Per- 
son . • . I. L, B., 7 Calc., 19 

[17 W. B., 86 

See Evidence— Parol Evidence— Vary- 
INO OB Conteadiotino Written In- 
struments. 

[1 B. L. B., O. 0., 28, 31, note 

See Inspection of Documents. 

[I, Ii. B., 8 All., 265 

See Onus Probandi— Decrees and Deeds, 
8UIT TO SET ASIDE . 10 B, L. B., 205 

[13 B. I.. B., 427 

See Principal and Aoent— Authority 
m Aoents . I, Ii. B., 7 Calc., 245 





PABDAWASHIN 'WOMEIT. - Execution 
of deed lay ^SLvdauashin— continued. 
contents of the instrument. ^OonEB C^UD u 
GombaKhahuk . . • 18-W.B.,238 


doamneut.--ln order to charge a pardana^hin woman 

nnon an instrument or power purporting to have 
hLn executed by her, it is requisite that 
reiving on such a document should give ^satis- 
factory evidence that it has been explained to and 


Onus prohandi.—^ 

Mvidenoe of deed heing explamed.—PardanasUn 

-f • » .. „ ^ ‘ifTtTls. -tiVvy-k 


DIGEST OF CASES. 


Explanation of 


PAEDANASHIE WOMBE.- Execution 

of deed by pardaB.asMB."-eo«w»»Me«a5. 
bolds it ought, from whomsoever it proceeded, to he 
satisfied that it was the free voluntary act of the 
party by whom it purports to have been executed, 
and expressed her real inteution. GbisH CETiJiNDEB 

Lahobee V. BHir&aoBtrTTY Bebia __ ^ _ 

■ [14 W. B., B, C.S 7 : 13 Moore s I, A., 419 

Moolctearnamahy 


^mdence oj aeew ^ 7 x 

%mtlout legal assistmice. --'Where the defendant, ^vho 
was shown to he an illiterate pardanashin lady, denied 
on her oath that in executing a waMnama she Bad 
any intention of creating an absolute wake, or , a 
she understood the effect of the deed when she ex- 
ecuted it, the onus was on the plaintiffs to show tnat 
she was fully aware of the character of the documOTt 
and its legal effect, and that she had proper profes- 
sional advice at the time of its execution. In the 
absence of such proof,-AreJd that the deed, was not 
binding on her. Deieoos Banoo BBaPM ®. ASE- 
UAE Alex Khae^ ^ ^ ^ 


raiidity of.— The issue being as to whether a cer 
tain mookteamamah, which purported to have been 
signed by the respondent, was vaUd or not, the valid- 
itv of the moolilitearnamali was pronounced against, 
as there was no legal proof of its execution and 
the absence of legal proof was 

any legitimate inference arising out “y 

the facts disclosed by the other parts of the case, the 
whole of the transactions relative to ^1^® 
thereof heing of a very questionahle (^aracter. See- 

XTO Pbeshad ®. Doobhin Ba:^ Kouweb 

[8 W. B., P. C., 22 : 11 Moore’s I. A, 268 

Q — Document oUained 

hy chief male memler of famijy.-h document ob 


bu cfiiet mace memuar uj ^ — - 

tained by the chief male member of a family fiom 
a parda woman should receive a strict construction. 
SOOKYABOYE AMMAL '0, LATCHMI PCS 


Eeld> in the same case, on appeal to the ^ivy 
Council, who aifirmed the judgment of the High 
Court : A Court, "when dealing with the disposition 
of her property hy a purdah woman, ought to he 
satisfied that the transaction was explained to her, 
and that she knew what she was doing ; especially 
in a case where, without legal assistance, for no con- 
sideration, and without any equivalent, she has exe- 
cuted a document, written in a language she does not 
understand, which deprives her of all her property. 
In the case of a pardanashin woman who has no legal 
assistance, the ordinary presumption, that if a person 
of competent capacity signs a deed, he^ understands 
the instrument to which he has affixed his name, does 
not arise. Ashg-ab Ali oj. Deeboos Banee Begijm: 

[I. L. E., 3 Calc., 324 

Bee also the cases of Manohab Bass v, Bhagabati 
Pasi . • . 1 B. iLi. E., O, O., 28 

Kanailae Jowhaei 'v.KAMim Bebi 

[1 B. Ii. E., O. C., 31, note 


Thakooedeeit Tewaby V, Am Hossbin Khan 

ri 3 B. L. E., 427 i 21 W. E., 340 
^ L. E., 1 1 . A., 192 

SooNBTJB Koomaeeb Debia v» Kishoeeb Lae 
Sein . . . . 5 W. E .,246 

Hoop Kaeain Singh v* G-hjahhite Peeshax, 
■ Kaeain . . * OW, E., 207 


- — DeatMed 

■Proof of hondfide intention . — ^Where a deed 




purports to have been executed by a parda woman, 
the Court should see that it was fairly taken from her, 
and that she was a free agent and duly informed of 
what she was about. When the disposition is in the 
nature of a death-bed disposition, the Court that up- 


Contract with 
woman.— Proof as to Tcnowledge of 


two Namhudri females— a JXfmd 

(plaintiff)— executed a document m f 
ant: 


purportecitOQivesLbuc ,T 

entire property of the illom of which they ueit the 
sole prm)r?etoi^, and to vest it in the defendant m con- 
sideratiL of his promise to marry and raise up heirs 
to the illom to which the plaintiff ^ 

belonged, and to maintain the f 

flpath and it was proved that plaintiii was weu 
"l^wSatle wa! doing, and had 
clearly recognised the defendant as 
of the property and was contented wnth his 
assumed the position pointed out m *^® 

JTe;<Jthat the transaction was valid, 

caBcd into question on the suggestion 

was placed at a disadvantage t&t 

nisaiitof the irrevocable nature of the deed; 

the rule laid down hy the ^^VJ Council m 

AU V. Pelroos Banoo Begam, I. i. B-. 3 C« 6., , 

defendant had discharged the 

him Tamaeasheebi Sivitheis Anpabjanom V. 
MAEA1.AI VASBBETAN 3 Mad, 215 

Pitriance between 


10. 


pUading and °V^ tWid^M^ 

ffismissing a plaintiff’s suit confirmed on the evidenc^ 
STXe in Aich plaintiff sought in the lower Court 
Z It up a deed of alleged sale from, a 
pardanashin lady in favour of ter neice, 
tion he abandoned before the Cowt, where ^ 

suggested that although it was not good as a deed 



DIGEST OP CASES. 


pAB.BA]SrABHm WOMEH. - Execution 

of deed by pardanasliin~-eo?iiJw2?fei^. 

nf sale it would be good as a deed of bounty, .the 
sale being colourable for the purpose of giving e:fect 
to a gift whicli otherwise it might be diitlcult to make 
under the Mahomcdan law. KuMEisnooifisSA Bb- 
GUM SxtI3?100I.LAH . 16 W. R., P. C., 32 

Affirming S. C. KtTKirEOOiirissA Begum t?. Sy- 
POOULAH Khak , ■ . 5 W. B,„ 188 

XI, Gift ly Sindu 

lady to moohiear, — Onus. — Where a niooktear sued 
his client, a Hindu widow, iii^on a purwannah bear- 
ing the clients^ seal and purporting to give away 
valuable proj)erties without any substantial consider- 
ation, — Meld that the onus was on the plaintiff to 
satisfy the Court fully as to the circumstances under 
which the clients* seal was obtained, and to prove 
that the gift was made advisedly. Bam Pershab 
Misses -y. Phoolputtee . . 7 W. 98 

12. ; Gift by Maho-^ 

medan lady to one in a fiduciary position, — Where 
a Mahoniedan lady conveyed to her coiitidciitial ad- 
viser and two other persons the house in which she 
dwelt by deed of gift, which (though read over and 
explained to her by a clerk wlio acted both for the 
donees and her) was executed by the lady without 
independent professional advice, and without the 
advice of the heads of her caste, it was decreed, at the 
instance of her heirs after her death, that the deed 
should be set aside. Ruj abai v. Ismail Atimeb 

[7 Bom., O. C., 27 

^ 13. — JProof of exeeu‘> 

tion, — M'didence of Jcnoioledge of contents and of free 
agency.— suit was brought upon a bond purporting 
to have been executed on behalf of two Mahoniedan 
pardanashiii ladies by their husbands, and to charge 
their immoveable property. The bond was compul- 
sorily registrable, and it was presented for registra- 
tion by a iiersoii who professed to be authorised by a 
power-of-attorney in that behalf. The only proof 
given by the plaintiff that this power«o£-attorncy was 
executed by the ladies, or with their knowledge and 
consent, was the evidence of a witness who deposed 
that he was not personally acquainted with them nor 
did he know their voices ; that be went to their resi- 
dence ^ that there were two women behind a parda 
whom the executants of the bond said were their re- 
spective wives, and that these women acknowledged 
they had made the power-of-attorney. There nuis 
nothing to show that the ladies had ever beiietited in 
any way from the money advanced under the bond. 
MeU that, even if the ladies behind the parda were 
in fact the two defendants, this evidence would not 
be enough to bind them, and that it was for the plain- 
tiff, who songht to bring their property to sale on the 
strength of a transaction with them, to show that 
they were free agents in the matter, and, having a 
clear knowledge of what they were doing, accorded 
their consent to it. Bnzloor Maheem v. 'Skumsoon* 
nissa Megtm, 11 Maoris I. A., 551 ; AsJigar Ali v. 
JOehroQs JBanoo Begim, L L. ie., H Calc., 824 ; and 
SudisM Lai v. Sheoharat Koer, L L. M., 7 Calc., 245, 
referred to by Mahmooi), J, Behabi Lal v. Habij 5 A 
Bibj .... I. E. E.. BAIL. 207 


B ABB AISTASHIM WOMMM. -- Execution 

of deed by pardanasMn — continued. 

14, — : ■ Want of legal 

advice. — Misa^^ireliension . — A deed conveying the 
interest of a native married woman in land will not 
be set aside on the ground of want of legal advice or 
misapprehension, where the husband is aware of the 
alienation, and it is not shown that there is a gross 
inadequacy of price, MojS’OHTTE Doss v, Khoolsux 
Begum Cor., 121 

15 , — Loan for Malio- 

medan women on bond executed raider moolctear-- 
namalh.— Onus on lender. — Necessity . — Where A. 
wishes to charge Mahomcdan ladies under a bond 
executed in their absence by B. under a mooktear- 
namah, even if there was no collusion between A. and 
B„ A. is bound to show that there was no negligence on 
his part ; that the advance was made after satisfying 
himself that it was taken for their use, and was re- 
quired by them for the purposes stated in the inook- 
toaruamah (viz., for the payment of their debts) ; and 
also that the money was applied to the use of the 
ladies. Golam Bobiiax v, Mubdu^v Monuisr Paul 

C18W.E,,2S7 

10, Attendance of |)ardanasMn. 

in Court . — Bersonal attendance of accused per<‘ 
son. — Criminal Brocedure Code, s, 205. — Meld, 
where a Magistrate had issued a summons toa par* 
danashin” woman, alleged to be of good position, 
who was accused of an offence, that the Magistrate 
should .have dispensed with the personal attendance 
of the accused and permitted her to appear by pleader, 
until such time as he had before him clear, direct, and 
reliable primd facie "proof that the accused had a real 
charge to answer. In the matter or the petition 
or llAHiM Bibi . . . I, Ij. B., 6 AIL, 59 

17. Examination of parda- 

nasliin. — Witness. — Bight to he examined on com^ 
mission . — A pardanashiii -woman, siimiuoiied as a 
witness in a criminal case, has a right to be exempted 
from personal attendance at Court, and to be examined 
on commission. In the matter or the petition 
or Horro Soonbery Chowbhbain 

[I. B. B., 4 Calc., 20 : 3 C. B. B., 93 

18, — Brivileges of, as 

witnesses. — Attendance in Cowri.— Privileges of par- 
danashin ladies when attending Court in palanquins as 
witnesses considered. The general rule is that the 
lady should be admitted into Court in her palanquin, 
and give her evidence in it, after being properly iden- 
tified. Queen on the prosecution oip Hoojcia 
Banu V. Eobeexs . . 1 B. B. B., S, H., 5 

: 18^ n-. . Attendance in 

Court * — The Court will extend the privileges of 
parda to women who, though not parda, are not 
accustomed generally to appear before the puhlic. 
Kistomohun Mookeejee V. Adasmoney Dabee 

[2 Hyde, 88 

■ . , '20, ■ -. w, . — .nr , AUendame" in . 

Court. — Ideniificatmi.—Tho exauiination by commis- 
sion of a pardanashiii woman is not necessary where 
she can be exaniiued in Court in a palki or otherwise, 

C u % , 



•WOMEW. - Examina- 

— continued^ 
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i;.i;go«?.Maho- 

18W.B.,230 

Privileges of, as 1 

Code, 1859, s. 31.— Iii 
»ui of some 12 | 

' or station, but 

the female I 
u.1.^, it was held 
of Act VIII of 

IX xo was essential to 
•ecorded hy the Judge 
should he taken out 
autions. 

24= W. B.,3’75 

Irregularity^ 

ladies, 


.aivilJProcedm 


n^vitnesses. 
the case of an um 
apje, without aiiy^< 
belonging to 
members of y 
that she was 

fiKaH».MooaTxKooEB • 

^ejttdicing the accused^ 
were pardanashin ^ 
te went to their residence 
in the presence of the ac- 
uity of cross-examining, m- 

were in a sliut-up room,— 
lagistrate’s procedure was 
aiid the accused was pre^u- 

he complainants shonW^n 

LAIili • * 

- Exemption * 0 “ 

^ 3 PiA'iil Procedure Code, loo9, 

„V hut is limited to the women 

scrihed,-women, tot is.^ J 

tom and ” Pavis 0. MiJ>- 

pelled to appear m puwic.^ ^ ^ 

■> Execution of 


imarried gi^*- -- “i" 
distinguished rank^ 

; class of Hindu society 

,„.nnovergoontinpahlio,^ 

entitled to the privilege c- - 
though it was < 
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Where the complainants 

and the Deputy Magito 


len who, accord- 
to he compelled 
from arrest in 
ov BUBBWAK v» 

10W.B..,E.B.,2l 

xrrvi Dbbi 
4. Caic.9 583 
KoxLASH Kami- 

; 9 0. L. E., 35 


.orTe.-Pardanashiu women, or worn 
^ to usage iot ® xempt 

-n-rs Tinv r Sham A Soonbbei 
BA^ rOHBNDEB noY V. &HA^^ ^ ^ ^ ^ ^ 

See also Kadumbinee Dosses v, 
jTEE Bosses 

[I. I<. B,, 7 C 

?ABI)OH. 

See Appboyebs 
See KyiBEircB— 

UAIIOB ABB i 


power of Mog'is' 
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BIGBST OK CA.SBS. 


, PABBOH-ct.....:-.- . 

WitMrawal ot- ^ 

T T T? 8 Gale., 560 

See Apebotbes . I. ^ Cr., 13 

^ 12C.E.E.,326 

'70 'ije B., 66 ' 

13 C . L B . 836 


ArtTiHoation for pBPdon.- 

1. ■ — "7— -^5,7 ^Fresh evidence sufflctent 

Prisoner duly conm • jj prisoner has 

for a criminal offence, and after- 

•"been duly convicted of ^ cinm^.^^^gg^ would, 

wards there l'™Lg^Tr,Age if it had been available 
in the opinion of the Judge, 1^ tlie proper 

at the trial, have ““^fgg^^t’^trprisoner, U to 
course to take is a p^dou. Eeo ■». 

apply to the proper 383 

■ \ t^Habt 6W.E.,Cr., 43 

S, C. KtJSStJB Abi V. nKSis 


Applioaiion for 

don or mitigation oi_ p oo-ainst a Power m 

offence *’ ^^%^een) shonld he made to the Exe- 
alliauce with the ^ne ) SaJOWPA 

cutive Government. Queen ^ ^ 


3. 


Tender of pardon .— of 
WAfinpsS’—k Magistrate is competent 
Witness , B. i L ft 


Magistrate. Tne xacu uj. 

to tender a pardon 0 concerned iu "tiie 

party heing dncc y ’hirn. from being admitted 
Offence does the 

as a witness for the Ci Ottebn v. Ghun- 

Col of Criminal Procedure, 1861. ^ 

jjBE Chubs Banbbjeb . 


Criminal Prove- 


^ i 

dare Code, ml, ^instruct a Ma- 

jr"s-Sfuuucu^ 

Criminal Procedure Code. IB ^ 

taeinbe Debia . 


5. 


Tender of eondi- 
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UoZrpardon.-CHmim^^ 


Criminal Proce^ 


— u'rmnfi'f*''' • 
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DIGEST OE CASES. 


PAEDOH.—Tender of pavdon^contimed. 

which he tries himself ; hut only under section 209 
of the Criminal Procedure Code, in the case of an 
offence triable by the Court of Session. E.eg. v, 
Rembdios . . * . 3 Bom,, Cr,, 59 

M ' -", 'n; V- - ■ CHminal Proce- 

dure Code (Act X of 1882^ s, 337 ^ read with s. 838), 
— Offences not exclusively triable by Court of Ses- 
sion . — A Sessions Judge cannot tender a pardon to 
an accused under section 338 of the Criminal Pro- 
cedure Code, %diere the offence for which he has 
been committed is not "triable exclusively by the 
Court of Session/^ Queen-Empress Sadhee 
Rasal . . . I. Ii. B., 10 Calc., 936 

9, Prisoner . — Wit- 

ness, — Procedure . — Procedure as to tendering a .par- 
don to a prisoner before examining him as a witness, 
discussed. Queen v, Gaq-aeu 

[4 B. Ii. B., Ap., 60 ; 12 “W. B., Cr,, 80 


PABSIS.-— Laws applicable to Parsis— 

timed. 

In applying " justice, equity, and good conscience ” 
to the facts of any particular case, the Courts will ])e 
guided by the general principles of English law 
applicable to a similar state of circumstances, and so 
as, if possible, to give effect to the intentions of tlie 
parties concerned, where such intentions are dearly 
expressed, and are not repugnant to any general 
principle of English law. The Courts will not, in 
such a case, apply rules of English law which, though 
well established and binding on English Courts, are 
yet so special in their nature and origin as to be in- 
applicable to the different circumstances of this 
country. The members of a Farsi family, the heirs 
of one Pramji Cowasji Banaji, deceased, entei*ed into 
an agreement with one another, bearing date the 24th 
May 1851, by wdiich they agreed that the remaining 
income, after paying the deceased’s debts, of a certain, 
estate which had belonged to the deceased, called the 
Poway estate-— an estate situated in the Island of 
Salsette, and, therefore, in the mofussil of the Presi- 
dency of Bombay — should be apportioned "to the 
heirs mentioned in clause 7 (of the agreement)” — ie., 
among the various heirs of Eramji Cowasji Banaji, 
deceased, the parties to the agreement — “ but, after 
their death, their shares are to be enjoyed and received 
by their heirs and children from generation to gener- 
ation for ever.” It was contended that Farsis being 
subject to English law, these words conferred an 
absolute estate in their respective shares upon the 
various parties to the agreement under the rule in 
Shelley* s case. Meld per Bayley, J., that the plain 
intention of the parties to the agreement, appearing 
on the face of the agreement, was that they them- 
selves should take only a life estate to the exent of 
their respective shares in the remaining income of the 
Poway estate; and that the rule in Shelley* s case 
should not be ai3j)lied so as to defeat that plain inten- 
tion. Meld on appeal (affirming the order of Bayley, 
J,) that, even assuming English law' to be applicable, 
the English law so to be applied could not include the 
rule in Shelley* s case^ which is a law of property or 
tenure based on feudal considei-ations, and unsuited 
to the circumstances of India; tliat the rule of con- 
struction to he applied to the agreement must in any 
case be to give effect to the intention of the parties 
according to the plain meaning of the language ; and 
that to construe the agreement as giving more than a 
life interest to the parties thereto, would be to defeat 
their obvious intention. Mxthibai v. Limji Now’- 
ROJi Banaji . • , I, Xi. B., 5 Bom., 506 

S. C. on appeal , , I, Ii. B., 6 Bom., 151 

5 ^ — .« Marriage of Par» 

sis,— Act Xr of 1S35, s. 30. — Bigamy, — Divorce,--^ 
A Farsi residing in Bombay after the passhig of 
Act XV of 1866, hut before it came into opei'atiou, 
contracted a second marriage during the lifetime of 
his wife, from wdiom he had not been divorced, and 
whom he moreover wdlfuUy deserted for two years. 
On appeal from an order by the Judge of the Parsi 
Chief Matrimonial Court rejecting a plaint for di- 
vorce by the first wife, on the ground that the sub- 
ject-matter of the plaint did not constitute a cause 
. of action under section 30 of Act XV of 1866, and 


BABOIi EVIDENCE. 

See Cases under Evidence— Paeod 
Evidence. 

PABSIS. 

See Husband and Wife. 

[I. D. B., 2 Bom., 75 

1. Daws applicable to Parsis.— 

Statute of Frauds. — (29 Car. //., o. 3). — The Statute 
of Frauds (29 Charles II., Cap. 3), except so far as it 
has been repealed, applies to Parsis in India. Bai 
Maneckbai V , Bai Meebai 

[I. D. B., 6 Bom., 363 

2. Act IX of 1837,— 

Immoreable property of Farsis. — Statement of cir- 
cumstances which led to the passing of Act IX of 
1837 relating to the immoveable property of Parsis. 
Application of English law to Parsis in Bombay. 
Naoeoji Beeamji V. Eogees . 4 Bom., O. C., 1 

3 ^ j^Qf, redemp- 

tion. — Farsi defendant, — Bom. lieg. IV of 1827, 
s. 26. — In a suit brought by a Mabomedan to redeem 
from tbe defendant, who was a Parsi, certain property 
that had been conveyed by the ancestor of the latter 
by a by-al-wafa (deed of conditional sale), — Held 
that the law' to be applied was, under section 20 of 
Regulation IV of 1827, that of the defendant. That 
in tbe absence of any specific law for Parsis in the 
mofussil, the rule of justice, equity, and good con- 
science should be observed, and the Court should fol- 
low, with certain necessary modifications, the practice 
of the Courts of E<|uity in England. Mancharsha 
Asheandiaeji V . Kameunisa Begam 

[5 Bom., A. C.,109 

^ Farsis in mofussil 

of Bombay Fresidency. — English law.— Mule in 
Shelly* s case. — Eguiiy and good conscience , — The 
law applicable to Parsis in the mofussil of the 
Px’esideucy of Bombay is, in tbe absence of evidence of 
any specific law or usage applicable to the particular 
case, "Justice, equity, and good conscience alone,” 



OIGEST OP CASES. 


PABSIS.— Laws applicable to Parsis con- 

linnech 

I i -^TrTT A-P section 32 , — Seld tliat the tacts 

^,‘5^ L tli not amount to “Wgamy 

adXJy ” nor to “adultery coupled 
“tSuflstS within the meaning of _sec- 
T-'f of Art XV of 1865, as a second mamage 
1 - 0(1 liv a Pars! husband during the lifetime 
rS firstly w^ nrt unlawful before the Art 

^s^rmarJiage. A..BM 

^ Act XXI of mo, 
-Advancement, — Statute 


Bn 


« 8 Succession Act, s. # 2 .*— „ , 

!> excluding, by section 8 of the 

Parfi Succession Act, feom application *0^“*®’ 
tion 42 of the Succession Act, which 
lish rule as to ad-vancement contained in the statute 
of nSrihution, section 5, it was not mtenti^of 
the Legislature to preserve the last-mentioned lul 
force for the Pars! community. DhahjibHAI Bo- 
MASJI GuaEAB n. Batazbai^^^ ^ 

n parsi succession . — -^ct XXI 

„f iseo.—Xffect of toords exolnding from «««»■“- 
£ice —Seir-at-lavj.—X, a Parsi inhabitant of Suia^ 
died" there on the 13tli Eehruary 1879, leaving him 
surviving the following relations, via. : A 
T fthe respondent) by his first wife, who had pie- 
tieied him; his second wife, Dhaiihai, who lived 
anart from him ; his third wife, who had been divorce 

Zn] aJid his three sisters, D., «•> “d <?.. the first- 
nimed of whom had been married to and ^^hos 
Z i° was the appellant. By his wiU A expressly 
directed that neither his daughter J. nor his wido 
Lhauhai should take any share of his Fope'iy’ 
whole of which he bequeathed to Ins brother X, w h , 
however, predeceased him. On the 6th September 
1879 J. applied to the District Conrt of Snrat, that 
letters of administeation to A.’s estate Biightbe 
o-ranted to her husband as her attorney, -^egm,, tl 
A died intestate. Her application was opposed by 
m\ D., and S. (the nephew and two sisters of ^l>on 
the ground that J. was expressly excluded by A. no 
inheriting his property, -“f *ihat neither she nm 
husband resided permanently witlun f 

of Bombay. The District Judge grated 1"“™“ 
letters of administration to J.’s husband as her atto - 
ney, under section 214 of Art X of 1865 
peal to the High Court by X. &\one,—SeU 
had died intestate, not having ™-de -ny bequest or de- 
vise of his property which could take effect, '"“"''J* 
as his sole devisee (B.)had predeceased him, 
the estate must, therefore, go in accordance with tne 
law of succession. The use of mere negative words, 
unaccompanied by any effective disposition of m 
moperty, *cpubl not exclude bis daughter J. or nis 
widow -DfiSbai from succeeding to ^ . 

the estate, • Under the Pars! Snecession Act (AAi oi 
ISdSb widows and children rank before brothers and 

sisters. Section 7, schedule II, article 2* of the Farsi 

Succession Act is applicable only ^-here the deceased 


P ABSIS sueeession-“Co?2^ 

leaves neither \hxonl^iosccnii^^^ts, n^^Jl^o^fOV 
widower. Eeasha 4 Bom,, 537 

- - Act XXI of mn. 

Ahildless ividow of intestate son of lard.— It 
Zfo^lZZmorx viccderxtto the application ol 
IS not a_conanm i predeceased 

that the other moiety of the pos- 

“"“‘“YIS TSSii-MS 

THIBAI . . • .-**.**-•• ’*9 


9 Pars! Mm.-Xmdence of gmn- 

improbable the execution of aw ^ y 
time previous thereto, and therefoie cAls toi vc y 
dm- proof to establish its existence. Homabhabb 
V. PUWEABHAEE DOSABHAEE^^ ^ 

Zfsage among 


-The will of a Parsi in favour of his wife and 

nsagrno?he£pi-ovTd.° AIodEB KaiehoosOEOW 
HoiRMnSJEE V, COOVEERBHAEE n t n. AAS^ 

[4 w! E., P. C., 94: 6 Moore’s I. A., 448 

PAKTIOTTLAES OP PEOPBETY POE 
SALE, ALTEEATIOM OP- 

See Sale ik Execptiok oe 

TING ASIDE Sale — Ib-eegulaeity 

Cob 

'v 4244: 

■■■■■''■^■■■'.'4244v:'. 

. 4245 
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AHTIaIS — continued, 

1, Parties to Bvni^--continued, Col. 

Leoaot, Suit eob — . , , 4256 

Maintebahob, Suits eoe— . [ 4256 

Malicious Pbosbcutiok, Suit 
bob — • . , , ^ 4256 

Minoe, Suit by — . * ] 4257 

Moetoaces, Suits cobceenino — . 4257 
!Nawab ITazim^s Debts Act, Suit 

UNDER — 42g0 

J^Teootiable Instruments . , 4260 

Paetition, Suit eoe-— . . 426I 

Paetneeship, Suits conceenino-— 4262 
Principal and Agent , , 4264 

Pusceasees • . . . 4265 

Eegisteation, Suits poe~ . 1 4-266 

Kent, Suits foe, and Inteevenoes 
IN SUCH Suits .... 4266 
Keybesionebs .... 4271 
Sale in Execution . , ] 4271 

Sale-peoceeds, Suit bob, aeteb 
Distribution .... 4271 
Sureties 4271 

2. Suits by some of a Class as Kepbe- 

SBNTATIYES OF CLASS . , 4272 

3. Adding Parties to Suits . , 4274 

(«) Generally .... 4274 
(6) Power of Keyenue Court to 

ADD Parties , . . 4276 

(c) Plaintiffs .... 4277 

{d) Defendants . , * 428I 

(e) Appellants , . . . 42S8 

(/) Respondents . . 42S8 

4. Substitution of Parties , , 4289 

(a) Generally .... 4289 
{1) Plaintiffs .... 4289 
(e) Defendants .... 4290 

(d) Appellants .... 4290 

(e) Respondents . . . .4291 

6. Teansposition of Parties . . 4294 

6. Parties with varying Rights , 4294 

7. Parties in two capacities , . 4294 

8. Disability to Sue . . . 4295 

9. Objection as to Defect of Parties 4295 

10. Privileges of Parties . . . 4296 

See Cases under Civil Procedure Code, 
1882, s. 244 — Parties to Suit. 

See Cases under Co-sharers— Suits by 
C o -sharers with respect to the 
Joint I^roperty. 

Bee Cases under Costs— Special Cases 
— Defendants or Respondents. 

Bee Cases under Costs— Special Cases 
—Parties. 

Bee Costs -Special Cases— Plaintiffs. 

[8 Bom.j A. C., 241 
Bee Cases under Costs— Special Cases 
— Third Persons, Payment of Costs 


PABTIPIS — continued. 

Bee ENDOWMENT' , B., ,3 CJalo., 

Bee Hindu Law— Joint Family— Powers 
OF Alienation by Members — Other 
■ Members , I. L. B., 1 Calebs 226 
Bee Hindu Law— Will— Construction 
OF Wills — Special Cases of Con- 
struction— Vested AND Contingent 
.■ '.. Interests' ■.■ :I,''L.',E.5 lBo3ii.,269'^; 
Bee Illegitimacy , 11 B, li. B., Ap., 6 
Bee Insolvency — Eight of Official 
Assignee in Suits. 

[10 B. li. B.5 Ap., 23 
Bee Cases under Limitation Act, 1877, 


See Mahomedan Law — Debts, 

[1. L. B., 4 Calc., 142 

See Malabar Law — Joint Family. 

[I. L. B., 2 Mad., 328 

Bee Cases under Misjoinder. 

See Cases under Multifariousness. 

See Receiver . 6 B. R., 492, note 

See Scire Facias, Writ of— 

[1 Ind. Jur., -N. S., 249 
See Right of Suit— Interest to Support 
Right , . 13 B. L. B., Ap., 14 


— in Court below* not made parties 
to appeal. 

See Costs— Special Cases — Parties. 

[1 B. L. B., S. 3Sr., 23 

— • in decree not parties to suit. 

See Civil Procedure Code, 1882, s. 
244 (Act XXIII of 1861, s, 11)— 
Parties to Suit. 

[13 B. li. B., Ap., 17 


1. PARTIES TO SUITS. 

Advocate General. — Suit for 

account of endowed ’property on death of last 
surviving trustee. — Qutere , — Whether the Advocate 
General must not be made a party in all cases where 
an account is sued for of pr(»perty left by will to a 
charitable institution of which the hist surviving 
trustee has died. Notice of the decree directed to be 
given to the Advocate General, in case he should think 
lit, on behalf of the Crowm, to propose a scheme for the 
management of the chanty. Powers of the Advocate 
General, Thakoor Doss Sett v, Hogg . Cor., 68 


Suit to administer 

ftinds of Bindu charity , — A suit to administer the 
funds of a Hindu charity is properly brought in the 
name of the Advocate General, who shouhf, however, 
only exercise a gencuval control over such suit, and not 
interfere hi the minute details of the religious charity 
to be administered. Advocate General i\ Vishva- 
NATH Atmaram . . .1 Bom., At>.. 9 


See Decree— I j'oEM of Decree — En- 
hancement OF Kent. 

[1 Ii. B., 3 Calc., 26 



nder section 32 of Bengal Act VIII of 1869, 
a gomaslita has , no right to bring a suit in his own 
name. He can only sue in the name of his employer, 
and conduct the suit for him like any othei* agent. 
Koowo Behaby Hoy v. Poobxo CHtTNDEB Chat- 
raErau . 1. 1,, E., 0 Gale., 450 ; 12 O. I,. E., 66 

‘ 0 * — ^ ' Gomashia, — Plain- 

Where a gomashta sued on behalf of a firm, it 
was ordered that the parties themselves whom he 


,15.,. ' — . Benami purehase. 

— Suit for possession* — Real purchaser* — 'A suit 
for possession of property which has been pur- 
chased benami, cannot be maintained in the name of 
the nominal purchaser; the real purchaser should be 
made a plaintiff in the suit. Euzejdxjk Beebee -o. 
Ombah Beebeb 

[11 B. L. 60, note ; 10 W* B„ 469 


DIGEST OF CASES. 


PARTIES— 

1. PARTIES TO SUITS— 


3 . Agents , — Suits by agents brought 

in their own names.— k\\ suits should he brought 
by the person or persons in whom the legal right 
of siiit is vested, and not hy agents in their own 
names. The objection that a suit is not so brought 
is an important one materially affecting the regula- 
rity of procedure. Lala Manohxtb Dass v. Kishew 
dAl 3 ET. W*, 176 

Labbee Pebshad V. Gunoa Peeshap 

C4 1S-. W., 60 

FyAZOODDEEST V. PUBMEE . 4 If. W., 68 

NpBBEir Chxjndeb Paitl u. Stephenson 

[15W. B., 634 


— — Suit brought 

in agenfs name. — Suit hy agent for principal , — 
Where an attorney sues for his principal, the suit 
should be brought in the name of the principal. 
Choonbe Sooeul V* Hub Pebshap 

[1 IS, W., Ed. 1873, 277 

JuoQ-UNATH 73, Beck . . 2 2V. W,, 60 

Huesabun Singh «. Pueshun Singh 

[2 IS, W., 415 


■ Suit as agent, — Act 


X of 1859 i s, 69, — Held (by Mabkby, J.) that no one 
can be plaintiff in a suit for rent except the person 
who has the right to recover ; the only effect of sec- 
tion 69, Act X of 1859, being to enable the person who 
is employed in the collection of rents to sue as agent. 
Mophoosoodun Singh v. Moban & Co, 

[11 W. B., 43 

See Meajan Khan «. Aeally 

[Marsh., 384: 2 Hay, 426 

6. Suit against agent, 

— Liability of firm for act of gomashta, — ^A gomashta 
of a firm should not he sued in respect of a debt due 
from the firm even if he contracted it with authority 
Phool Chunp V, Shiva Peeshap 

[2 Agra, Mis., 4 


Gomashta, — jS e - 


cognised agent. — Beng, Act VI II of 1869, s. 18,— k 
gomashta holding a written authority from his em- 
ployer, and suing for rent in the name and on behalf of 
the latter, should be admitted as the recognised agent 
of such employer within the meaning of section 13, 
Bengal Act VIII of 1869. Ram Lalb Kubpuema v. 
Ram Tabun Koonpoo . . 16 W. B., 264 

^ , 8 . - 

1869, s. 


^Bengal Bent Act, 

-‘Principal and agent, — Plaintiff. — Qo- 


F ARTIES— continued, 

1. PARTIES TO SUITS-cosjf^V^ed 
Agents — continued, 

represented should he made parties, and a guardian 
appointed for such of them as were minors. Gobinb 
Dass v, Jaykishen Dass . • 2 Agra, 101 


Suit hy manager 
ue, — In an action 


of indigo concern. — Bight to 
brought hy the manager of an indigo concern, on the 
basis of a contract executed hy defendant, and address- 
ed to a previous manager, now deceased, it was held 
that, as the plaint did not disclose that the plaintiff 
had any interest of his own in -the suit, and as the 
contract was not in terms with him personally, he 
could not maintain the action in his own name, 
Glascott V. Gopal Sheikh . 9 W, R., 264 


11 . 


Suit hy Official 


Assignee, — Agent of assignee. — lu a suit by the Official 
Assignee of an Insolvent Court, such Official Assignee 
should he made the plaintiff, and the law then allows 
him to sue by his recognised agent ; but the law docs 
not allow the recognised agent to sue as plaintiff. In 
a suit so incorrectly instituted the plaint should be 
returned for amendment. Cabtbe ij, Miseee Lap 

[2 TS. W., 179 


Agent suing in* 


stead of corporate body. — Where a corporate body- 
e.g., the East Indian Railway Company — is sued, not in 
its corporate capacity, but through an agent, the 
suit is brought in a wrong form. Nubeen Chunpeb 
Paul n. Stephenson , . 15 W. R., 534 

13 , Benamidars.— hy henamU 

dar, — Acguieseence in, or waiver of, ohjection. — The 
real owner of property is the person who should insti- 
tute a suit for it. A benami holder may sue as trustee 
on behalf of the beneficial owner, without disclosing 
the name of the real owner ; and if the defendant 
does not object to the suit proceeding in that form, 
and raises no issue upon the real title of the plaintiff, 
the suit may proceed and be decided. Prosunno 
C ooMAB Roy Chowdhry v. Gooboo Chuen Sein. 
Gooeoo Chuen Sein v. Oojulmonee Chowdheain 

[3 W. B., 159 


14. 


Suit for land sold 


in execution of decree, — Actual purchaser, — In a 
suit for possession of land sold in execution of "a 
decree by a person who claimed to have bought the 
right, title, and interest of the judgment-debtor in 
the land, but who, in fact, was not the real pur- 
chaser, — Held, the suit must be dismissed because of 
the non-joinder as plaintiff of the real purchaser. 
Rally Feosonno Bose v, Dinonath Mullick 

[11 B. li. R., 66 : 19 W. B., 434 



DIQEBT OP OASPS. 


PABTIHS— 

1. PARTIES TO SUITS— 

BenamidarS“-co»ifw«ie(^. 

Mjshbeoonissa. Bibbb V. Hue Chtten Bose 

[10 W. E., 220 

TaMAOOOTISSA V. WOOJJTOMOKEE BOSSES 

[20 W. B., 72 

— . . ..... . ■ $uii m mme of 

henamidar. — Where a suit is brought in the name of 
a benamidar only, the Court ought to direct that the 
beneficial owners should be made parties, and not to 
dismiss the suit. SiTA Nath Shaha Nobih , 
Chundee Roy . , . 5 C. Ii, E., 102 

See Oopi Nath Chobey v. Bhugwat Peeshad 

[I. L. B., 10 Calc., 697 

X7, Smi hy henami 

purchaser , — Civil Procedure Code, 1859 , $.260. — J. 
purchased at a Sheri:ffi^s sale, in the name of his son, 
the interest of a mortgagee in certain property, and, 
before Act VIII of 1859 came into operation, insti- 
tuted a suit in his own name to recover the posses- 
sion of the mortgaged property. Held- that the suit 
W'as rightly brought, if the son’s consent could be 
shown, — What is the effect of section 260 

of Act VIII of 1859 on suits of this character ? 
Bhaishankae Naebheeam V. Habivabbabh 

[1 Bom., 20 

X8. Bonds, Suits on. — Suit by 

assignee of bond, after death of obligee. — Represent 
tative of obligee . — In a suit hy A. on a bond in favour 
of B.f the plaintiff may show by oral evidence that 
the money secured hy the bond was bis own ; but 
where B. has died, A. must either entitle himself as 
B.^s personal representative, or make B.*s personal 
representative a party to the suit. Beya Batj v. 
Ventesa Achaeiyae , , .1 Mad., 452 

— I n d e m n i t y 

bond. — A bond of indemnity was given to five persons 
to secure the fidelity .of a naib. The naib was after- 
w^ards employed hy three only out of the five obligees 
in the bond. — Held that, on the naib misconducting 
himself, the three obligees could not sue alone on the 
bond. Semhlef — Neither in such case could the five 
obligees have sued, as the faithful service intended 
to he secured by the bond was service to five persons 
and not to three only. Paebuttifath Roy v. 
Tejomoy Baneeji . . I. B. B., 6 Calc., 303 

20. ^ " — -^SuU hy assignee 

on bond. — Liability of ohligee.-^lLhQ obligee of a com- 
mon money-bond, of which a bond valid assign- 
ment has been made, is not liable to be made a 
defendant in a suit by his assignee to enforce payment 
of the bond, and to a decree against himself jointly 
wdth the obligor. Ahonymous v. Muttusamiya 
P iBBAi .1 Mad., 140 


PA ETIBS— 

1. PARTIES TO SUITS— 

Contracts, Suits oil— continued. 

for specific performance of a contract to sell land, anti 
as against another for a declaration that he %vas not 
entitled to any charge upon the said lands, — Held that 
the latter defendant was improperly made a party to 
the suit. Ltjckumsey Ookeeda «. Eazuela Cas- 
SXTMBHOY . . . I, Ij. E., 5 Bom., 177 

22. — — ' ,■ -■ *' Suit for specific 

performance.~‘--Reoevver. — Where the receiver in a 
suit liad, by order of Court, sold certain property in 
the suit, and had executed the contract of sale in his 
own name, a plaint praying for specific performance 
against the purchaser for refusing to complete the 
contract was admitted with the receiver as co-plain- 
tiff, he having obtained leave to sue. Wilkihsok v. 
Gangahhae Siekae , . 6 B. Xi. B., 486 


23, — — Suit for specific 

performance . — In a suit for specific performance of a 
contract , — Held that the principle laid down in the 
cases of DeHougMon v. Money ^ L. A., 2 Ch., App., 
166 i st-nd j/ucktmsey Oorkerda v, Razulldh Cassum- 
hhoyy I. L. R., 5 Bom., 177 y — viz., that a stranger to 
the contract cannot be a party to the suit, — is only 
applicable where from the plaintiff’s case it appears 
that a third party, not a party to the contract, has 
a distinct interest from that of the other parties to the 
contract, wdiich interest is sought to he declared null 
and void, Mokxjkb Ball v. Chotay Lalb 

[I.B.B.,10Cale., 1061 

24. — — Suit by mortgage 

without eO‘Sharers . — Where a mortgage-bond was 
executed in favour of the plaintiff alone, the fact that 
there were other persons members of the joint family 
co-sharers with the plaintiff did not render it neces- 
sary to make them parties to a suit on the mortgage, 
as the plaintiff might be regarded as contracting on 
behalf of himself and the other members of the 
family as undisclosed principals. Bxtn'Gsee Singh 
n. SooDiST Lalb . . i. Ij. E., 7 Calc., 739 

[10 C. L. B., 263 


25. — - Co-sliarers. — Joinder of par- 

ties,--— Right of co-sharer to sue alone . — Unless there 
is a special provision of the law, co-owners are not 
permitted to sue through some or one of their mem- 
bers, but all co-owners must join in a suit to recover 
their property. The defendant cannot be deprived of 
his right to insist on the other co-owners being joined 
on the record by the fact that they approve of the 
suit being brought by the plaintiff alone, Bal- 
YEISHNA MoEESHVAE KUKTE V. MUNICirABITY OP 

Mahad , . .. . I, B. E., 10 Bom., 32 


■ 26* :* — ^ — Smt for arrears^ 

of rent. — Appeal^ Amendment on. — In a suit for 
arreai’s of rent of the plaintiff’s share of a talook, it 
appeared that, in the year 1279, a hutwarra was 
effected of the zemindari hi which the talook was 
situated, and that the talook ceased to he held exclu- 
sively by the plaintiff, but was divided between him 
and certain other persons, who were not made parties 
to the suit. Held that all the co -sharers should 


21, — — Contracts, Suits 

specific performance. — Stranger to contrack — Civil 
Procedure Code {Act X of 1877)^ ss. 28 and 45.--- 
A stranger to a contract of which specific perform- 
ance is sought, cannot he a party to the suit. Where, 
therefore, the plaintiff sued as against one defendant 


H 





DIGEST OF CASES. 


FABTIES— 

1. PAETIBS TO SUITS 

Co-sEarers— 

have been loined as parties, aad that, as this 
hZl done, tte suit was ^ad. Obhoy Gotiw) Chow- 
dhby ®. Hdbxchubn Chowdhby^^^ ^ Calc., 277 

• Lease, — Suit hy 


: ow ' ' ' — - 

om of several Joint lessors for Us fare of re»<.- 
One of several joint lessors of certain tod sued the 
lesseffor his share of the rent payable under the 
lease to all the lessors, maHng the other lessors de- 
fendants. SeU that the suit was not mamtamable, 
and the making of the other lessors defendants did 
Tt cte the defect in the suit MaNOHAB Das ^ 

MANZtTBAM . . • 1.I<.B..5-A-G.,4U 


PABTIES— 

1. PAETIES TO SUITS-c 
Debtor and creditor. Suits between— <3o?2- 
Unued, 

share of the decretal moneys which belonged to her 
husband’s estate. She refused to join her daughters 
as parties. Meld that she was entitled to recovei a 
third share of the amount realised under s decree, 
minus the share of her two daughtcra. 

O. KOPSHAil Jan . • . 2 B. Jj. K., AAp., A 


gg Suit for ejeot- 

ment'-Landlord and tenant.-Fofession, Suit for, 
by one of several pro^irieiors.— The owners of a 13- 
anna share of a julkur sued to eject » 
refusal to pay an enhanced rent. Seld that he 
cbuld not be ejected by a suit brought by one only of 
Sveral proprietors. A lease granW by all the pro- 
prietors ^cannot be varied or terminated at the suit of 
one. Boppyk Satbb u. Abbak Apk ^ 

— Suit for posses-- 

Um-Lessors.-F^vUxm sued to recover j^ssession 
of certain tod said to have been included in a _ta- 
1 aI’t. -nriffnli o'iven liim by tbe zemindars, alleging; 
that defendants were obstructing bis possession. For 
the defence it was averred that these lands fell 
within a 9-anna share which belonged to one -D., 
and that by process of sale they became the right 
S other parties under whom defendants held as 
itsees. held that it was unnecessary to ^ 

lessors on either side parties in the case. NAauB 
CHAKB 12 . Dooega Doss I 37 

30 Suit hy co-sharer 

an ainst mortgagee for share of profits,— Act XIV of 
ims eo-sharer can only sue such persons m 

the Revenue Court, under clause 2, section 1, Act XIV 
S isctr as are appointed or entitled by custom to 
make the collections of rent on behalf of the propne- 
tarv body of the estate or any part thereof, and who 
to pay the revenue and village expenses, 
and to account to coparceners for 
penditure as their representatives. 

ESHBEE Ppbtapb Eai . . • ^ Agra, anv 

oi BeTotor and creditor. Suits 

between .— for a share of a debt.— 
A 3. and C. were uterine brothers, Mahome^ns, 
to whom jointly a sum of money was due on a bond. 

the elder brother, sued the debtor for recovery of 
the debt, and, after successfully resisting the claim 
of S.’s widow tp be made a party to the suit, obtain- 
ed a decree for the principal ^d interest to the date 
of decree, together with subsequent interest an 
costs A, realised the decree for the principal and 
interUt to the date of decree only. M.’s -wdow, on 
■ behalf of herself and two minor sons, sued A. tor tne 


OQ — Trustees for hene- 

fit 0 / creditors.— The creditor of an insolvent who 
has assigned all his property to trustees for the hem- 
fit of all his creditors generally, sued him foi ’ 

joining the trustees as defendants, on the gipnml that 
they had refused to register his claim. _ MIM that 
they were rightly joined as defendants in the suit. 
AtPBKiA Nath p. Anant Dab^ ^ 

gg Suit hy trustees 

of deed for benefit of creditors to set aside_ attaoU 
dent.-4o a suit by the ti-nstees of an assignment 
for the benefit of his creditors by an insolvent 
trader to set aside an attachment hy an execution- 
creditor who did not assent to the assignment, it is 
not necessary to make all the ““^^^rs Partms 
Stephenson v. Batjmg-aetneb . o Agra, 

3^^ Declaratory decrees.— 

to declare pottahs forgeries.— Interested parties.— 

In a suit by a superior holder (representing the 
zemindar by whom certain pottahs were alleged to 
have been granted) for a declaratioii that the pottahs 
were forgeries, against a party holding a portion of 
tod hy a title derived from lessees under those 
pottahs, it was held that all the parties interested m, 
and holding under, the pottahs should he made parties 
to the suit, on the principle that all persons who are 
interested in the question must be made parties to a 
suit in a Court of Equity. Dpkhbena Mohun Eoy 
P. Amebeooddebn Mahomed . 12w. K., 

gg Suit for decla- 

ration of right against proprietor.— Agent. -lo. a 
suit for declaration of right against a proprietoi of 
an estate, it is necessary that the proprietor himsetf, 
and not his karindah only, he made a pai'ty to the 
suit A decree against the karindah cannot bind the 
proprietor. Madho Rao Apa i;. 

SHAD ,. . • • • • ^ Agra,i^i 


- Endowments.— to suit 


o^^ behalf of temple,-T\xe samudayi of a^temple is 
not competent to bring a suit on its bebalt. The 
proper parties to sne are the uralers (trustees). 
KAMA VABAB P. KBISHNEN N^MBHDBl 


3»J — . . •• 

lands belonging to temple.— Agent— Versons %n 
whom temple is 

to he “karaima samudayam of the Malamal 
Ayyappan devaswam, sued to redeem 
had been mortgaged hy the devaswam. ^hat 

he was not entitled to maintain the siiit ; that the 
uralers are the persons in whom the estate and pro- 


Suit to redeem 
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BIGBST OF CASES. 
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'BAUTIES-^conUmed, 

1. PARTIES TO SUITS— 

Endowments— 

perty of the temple is vested, and that the plain- 
tiff: was an agent accountable to the uralers and 
subject to be dismissed by them for misconduct* 
KuNJTOKEEI NAMBIAE NlLAKtTKBEST 

[I. E. R., 2 Mad., 167 

, : 38. J^geni. — IP^rson 

in w7iom temple is vested* — A karayma samudayam 
of a Malabar devaswam is merely an agent or 
manager, with a proprietary and hereditary right in 
his odice. The ownership of the property of the 
devaswaxn is vested in the uralers, who are the 
proper parties to sue the tenants of the devaswam 
lands. PATIEHAEIPAT Keishnan Unei Kambiae 
V . Chekbe Maeaekai. Nilakandan Bhattathi- 
EiPAD . . * . I. L. B., 4 Mad., 141 

80, — ' Smi for proper- 

ig belonging to. — Joint mutwalUs. — Joint trustees 
— Where property belonging to an endowment is 
sought to be recovered from a tliird party, who 
asserts that he is the owner thereof, all the mutwallis 
of the endowment should be made parties to a suit 
instituted for the recovery of such property. Such 
of the mutwallis as refuse to join as plaintiffs should 
he made defendants, Bechu Lab v. Oliullah 

[I.Ii, B.,11 Calc,, 838 

■40. ^ dg'onfoinderqfa 

necessarg parig.^-^Suit to set aside alienation of 
debuUur lands.*— Trust for religiotis purposes. — The 
representatives of three out of four Hindus, who 
were joint sehaits, managing clebuttur x>roperty, sued 
to have an alienation, made by the fourth sebait 
alone, set aside. They did not make the latter a 
party to the suit ; nor did the plaintiffs ask the assist- 
ance of the Coiirt to make him one, under section 73 
of Act VIII of 1859. ITeld that he was a necessary 
party. It was not enough that he was a member of 
the body of sebaits; and although indirectly he 
might have gained advantage from the suit brought 
by the other sehaits, this did not suffice to connect 
him with the suit as a party to it. No ground for 
making an exception to the general rule was pre- 
sented. RAtTEITBEOirATA BUTT V. MahOMED LaL 

[I, I,. B., 8 Gale., 42 

4 X. Government.— to 

question act of State. — Suit against Government . — 
To question an act of State, directly or indirectly, 
the contention must be raised in a suit duly consti- 
tuted, to which the Government must be made a 
party. Umjab Ally Khay v. Mohijmdee Beg-um 
[10 W. B., F. C., 26 ; 11 Moore’s I. A., 517 

42 • — Suit for redemp- 
tion of gathuli Where, in accordance with a 

stipulation in a mortgage-deed of gatknli land, the 
mortgagor gave in a razinama to Govexmnient by which 
be gave up all claim to the land which was granted 
to the mortgagee,— in a suit to redeem the 
mortgage, the Government was not a necessary j)arty : 
it is only a necessary party in cases where the nature 


FABTIES— 

1 . PARTIES TO SUITS— 

Go vernment — 

of the tenure is in dispute. Rajtv talab Ata^ti 
Mali v. Eamabai kom Mahabv Mali 

[6 Bom., A. C., 265 

43. — i-- — — ■ — 

to get propertg registered in name of vendee. — Begis- 
tering officer . — To a suit against a vendor to compel 
him to procure the transfer by the revenue authori- 
ties to the name of the ^xnidee of the registi’ation of 
the property sold, the Collector (the registering 
officer) must be a party. Mangamma v. Timmapaiya 

[8 Mad., 184^ 

44. Collector.— Suit 

for partition. — Necessitg cf Collector asparig , — In a 
suit by a shareholder of a joint estate to establish a 
right to partition, the Collector need not be made a 
party, unless the public revenue is jeopardised by the 
contemplated partition. Bama Soosbuebe Babee 
Chowbhbain V. Kashle Kissobe Hoy Ckowbhey 

[22 W. B., 245 

45. - Suit to set aside 

sale for ari'ears of revenue. — Seeretarg of State . — 
Civil Procedure Code^ 1877 y ss. 32y 424.— The Secre- 
tary of State is not a necessary party to a suit to 
set aside a sale for arrears of revenue, but the Gov- 
ernment have such interest as would, on their appli- 
cation, entitle them to be made a party. Section 424 
of the Civil Procedure Code does not preclude a Court 
from adding the Secretary of State as a necessary 
party under section 33 of the Code. Bal Moeookd 
Ball v. Jiejbdhfk Hoy ' 

[I. Xi. B., 0 Gale., 271 : 11 C. B., 46B 

40 . Suit to recover 

cJiur lands claimed hg Government as an island and 
settled with defendants . — Plaintiff brought a suit for 
recovery of possession of land which had been thrown 
up by a large navigable river, and which he alleged 
formed an accretion to his estate. The defendant 
who was in possession claimed to hold the lands under 
a settlement wdiich the Government had made with 
his predecessors in title, the Goyermnent having 
three years previously taken up the lands as forming 
an island. Held that the Government, as claiming a 
proprietary right in the disputed land, was a necessary 
party to the suit. v. Bxssofath Abhicaei 

[5 O. I.. R., 154 

47 . — to set aside 
settlement . — In a suit by a person clamiing cer- 
tain lands which had been resumed by the Govern- 
ment and settled with another party, the Govern- 
ment should he made a party. Mahomed Iseaile 
n. Wise . 18 B. Ii, B., F. B„ 118 : 21 W. B., 327 

liBiSH^ro Ball Kag v. Bhyefb Chekder Dtsb 

[22W.B„52 

43, — Suit for posses* 

sion of land se.tihd hg Government mih successive 
owners . — Where a of land has been surveyed 

and settled at one time as an accretion to the estate 
of A. and at an another as an acxretiou to the estate 



a^nst the Government «® 
avil Procedure, &e l*cal Govern 
dered as the party sned. bm: 
'GOTBBHMBKT * 


digest of cases. 


PAETIES— 

1. PAETIBS TO SUITS-oo»tm«ed. 

Government— eoj»ii»Med. 


Governmene— . « 

ol B., in a suit hy A. nefess^^^Srthe 

the land it i®. ^ade a mrty.^ Mahomed 

Government should he m^e ^ 

Israile v. Wise, , ‘ 'gibdhabeb Sahoo v. 

considered and explamed. L.B., 467 

HEEA XiAIiXi SBAIi , • • 


FABTIBS -eowf^wwea. 

1 PARTIES TO SUITS— 

_1 Husband and wife.-iJiyW 

to L-Sindu^ loomau-A 


Suit for posses- 


S'=«5|£>=i”n-l2S.‘ro™» 

Bhotrub Chunbeb Doss * lHvde»281 

Pabamaniok . , • * - • 


. Married W o- 
■Suit for separate 
Iwi-fnvft 


I of right to partteipai>e in « 

f ceffUment of a mehal resumed under Beg. 

?/rTsi 9 -S- land was heldhy the proprietors 
jfX of loiy^» ^ ^ i,rt+-a chur wfts r68RBicd 

of the adjoinm^^estote. ^ ^ 

by Governnaent , tt There- 

to assessment i J permanently-set- 

corded proprietors of the adjoimn^ 

tledestate, permanent settlement with 

tion, refused to /jgj„a,nded. The ohur was 

Government at the ren some time, and 

then held khas 1^y«°\®™nemror^ periods to 

subsequently le^^^ tompora^y iLes^ (^vernment 

straugfirs. Ib ^ to come iR and 1 

reserved the proprietor o expiry of the 

take a permanent reserved M allowance 

temporary settlements, an^ 1 on their 

of 10 per cent, on ren ^ ^ deposit in 

account, 'rih®^ ®““ Tn 1867^6 Government 

the Collectoratetreasury^ I 1 | 

made a permanent settlement w contiguous estate, 
of the recoded f tKpli®*^ti°>^ ®* 

of the entire Aur, and retus^J ^ PP 

other Coltettor, at the request of the 

the settlement. The Collecto,^ 

defendant, revenue. An unsuc- 

satisfaction of the ^ g^it against the 

eessfnl declaration of his 

defendant for P®®®®®.®'®!’ Settlement. Held that it 
right Government a party, 

was not necessary t rjjTQW'x>HBY b.HabISh; 

Kbishb-a Chanbba SAKBYAEOHOWnn ^ ^ ^ ^ 
Chabdba Cblowbhby • 


Jut Bro,erty ^ a 

necessary to make hei ^c. L. R., 536 

Stephen i?. Stephen 


Wifo added 


rate Pf^^t^InTon the estate was erected by 

iSserl;ir2£r“&r^ 

_ . i 


cK ■ ^ Joint familyu-Suit ly one 

J^ierf^ mS^rKStra 

of a Hindu joint property, 

iTtomeSis of 

Naihusi Mahton a. Mabbw Mamon 


See PAHAIABH SiK&K *'•1^^®™^^’;'^., 256 


STOABTJET PESSBAI) SAHOO 

Phoobbas Koobb ®. Lalba R., 339 

S. C. on review Phoobbas Kooeb - 
gessbb Sabot . • 

GOKOOB PBBSHAn a- EWABi 138 

Suit to establish 

56. ^ - - ■■-■- 


S. C. Kbisbo Chbkbeb h!iI5 

KISBOBB EOT Chowbebt . 17>W.K. 

Political Agent.'— 

1 IrtVl 


' KA — ' 1 Inno* I — - owob oif 

sv s»"« 


— ' .'silirr. titj ecu/u-vez-o'- 

f ?prrsSt to establish I right belonging to the 
Sfly withont -king the other 

6Mad.,27 

Suit to set aside 


state, on the Pf^ of.the Goven^em - 
Wthat « *'^®/Se \:ef thrplaintlffi, or, if 
property, therein had passed to Gov- 

his right a’ld interest thCTein M P 

emment, the Superintendent 

propW GIBBHABI das 2 All., 690 
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P it RTXEIS— 

1. PARTIES TO SUITS— 

Joint tamilsr--^contimied. 

should have been made defendants. Rajabam Te- 
WABi 3). Lachhaf Peasab 

[4 B. Is. B A. C., 118 : 12 W. 478 

Sheo Chubk Nabaik Siis-G-n <?, Chokeabeb Peb- 
SHAB Kabain Sinoh , 15 W. K,, 436 

53. Contract made 

hy member of joint family in individual capacity . — 
Might to sue alone. — The^hrm oi S. ^ Co.^ the part- 
ners of which were W. S, land F. E., took a contract 
from Government on 12th November 1877 to con- 
struct a barrel-house at the Gunpow^der Manufactory 
at Kirkee; and on the 28th Ifovember 1877 the 
plain tifE agreed to advance money “up toR15,000” 
for the purpose of enabling the firm to carry out the 
contract. Under the agreement the plaintiff was to 
receive all sums to become due from the Government 
on the contractors’ bills, and to pay the balance to 
the hmi after repaying himself all advances with in- 
terest. On the sanm day the firm executed a power- 
of*attorney to the plaintiff, authorizing him to receive 
from the Government Engineer all such suras to be- 
come due to the firm under the contract, which power- 
of-attorney w^as deposited by plaintiff in the office of 
the Executive Engineer at Poona. In March or April 
1878 W. S. left for England, up to which time R34,900 
had been advanced by the plaintiff, and a balance of 
3il4, 942-5-10 still remained due to him after giving 
credit for the sums received on the hills passed by 
the Executive Eiigmeer, On 24th July 1878 the 
plaintiff entered into a fresh agreement with F. E. 
similar to the former one, to make further adv^ances 
to the firm up to R16,000 in addition to B15,000 on 
the same terms as those mentioned in the previous 
agreement ; and by means of these advances the con- 
tract was completed at the end of 1879, lii 1878 the 
defendant obtained a decree against W. S.t and attach- 
ed the right, title, and interest of TV. S. in a sum of 
H5, 034-11-9 in the hands of the Executive Engineer, 
which was then due to the firm on the contract. The 
plaintiff, who alleged that B13, 700-1-11 were due to 
him from the firm, applied to have the attachment 
removed, wdiich application w-as refused on 30th Sep- 
tember 1879, and the sum attached w^as paid to the 
defendant. The plaintiff sued the defendant to re- 
cover from him B5, 034-11-9. JSeld that, although 
the plaintiff might he a member of an undivided 
Hindu family, still, as the contract was entered into 
with the plaintiff in his individual capacity, and as 
there was nothing on the face of the contract to 
show that the plaintiff was acting on behalf of the 
family, the plaintiff was entitled to sue alone. JAaA-. 
BHAI LALIXTBHAI V. RUSTAMJI NaSARWANJI 

[L I.. E., 0 Bom., 311 

; 59. Suit for compen^ 

sationfor lorong. — Member of joint family suing alone. 
— A member of a Joint undivided Hindu family is not 
precluded from suing alone to obtain compensation 
in respect of a loss to himself personally caused by 
wrongful destruction of property in which he had a 
definite share. GopejJ Kishjsn OossAtff v. Rylawb 

[9W.E..270 


BABTIES — contimed. 

1. PARTIES TO SUITS— 

QQ^ Iiandlord and -teiiant,— 

for possession . — Where a lessor, who had never been 
in possession, granted a pottah of lands to which 
his title was disputed, and the lessee was kept out of 
possession by the defendants, who disputed the les- 
sor’s title, — Meld that the lessee could maintain his 
action for possession of the lands, and need not make 
his lessor a co-plaintiff, Pbakbbishka I)Br n. 
Biswambhab Sen 

[2 B, L. B., A. a, 207 : 11 W. B., 80 

91. Iiegaey, Suit for,— 

18d0» s. 32. — Stdt for legacy or distributive share 
under intestacy. — Deposit. — K. died leaving a will 
directing a certain sum to be paid to M.y his widow, 
the unexpended balance of such sum to go at the 
death of M. to his heirs. M. brought a suit agains^t 
the executors of K.’s will, which was compromised 
on the payment by them to her of a certain sum. 
This sum she deposited with X., one of the members 
of a firm, to be invested in X.’s own name, he paying 
her such interest as it yielded him. On the dissolu- 
tion of the firm the sum deposited by M. was made 
over to X. alone, and on the death of X., his estate, 
and with it the sum deposited by Jf., came into the 
hands of the sons of X. On the death of AT., the 
plaintiff and two others were the heirs of X. In a 
suit brought by the plaintiff against the sons of X. 
for a third share of the sum deposited by Jf,, — Meld 
that such a suit was not a “ suit for a distributive share 
under an intestacy, or of a legacy under a will,” within 
section 32, Act IX of 1850. All the parties claiming 
to be entitled to any interest in the sum deposited 
should have been made parties to the suit. Haeak 
CHANBBA MOOKBRJEIS V. NANDAGOrAn MtTTOVLABI* 

[13 B. B., 142 5 22X7. B.^ 71 

62. Maintenance, Suits for.— Ciml 

\ Procedure Code^ 7852, s. 32. — Suit far mainienange by 
member of Malabar tarwad, — Necessary parties , — 
Joinder of parties on appeal. — Where a member of 
a Malabar tar wad sued the karanavan for an increased 
rate of maintenance, — Meld that all the members of 
, the tar\rad were necessary parties to the suit. Meld^ 
also, the Appellate Court having reversed the decree 
on the ground of non- Joinder of such persons and 
directed the plaint to be returned for amendment, that 
theproper course w’as for the Appellate Court to have 
added the necessary parties. Mammali t?, Pakki 
[I. X.. E., 7 Mad., 428 

03, — - — - — Might of iilegitl- 

mate son to maintenance. — The right of an illegiti- 
mate son to maintenance out of his deceased fatdier’s 
property cannot be decided in a suit which eoncenia 
a portion only of that property and to which all per- 
sons in possession of the rest of the father’s property 
are not parties. Kabayan Bhabthi v. Laying 
Beabthi * . . 1. B. B.» 2 Bom., 140 

04 Malicious prosecution, 

Suit for. — Defendants not .sued on same yrotend of 
action. — Tn a auittdaiming dainngcH for an unsuccess- 
ful criminal proaeiMition of the plaintiff by the first 
defendant, and sanctioned by the second dof emlant as 



70, — — r-r — Suit for redemp- 

tion of share of estate.Seld that any one of the 
moi’ts^agors or his legal representatives is, if the 
mortgage- debt has been repaid, entitled to sue for 
redemption, and to be put in possession of his own 
share of the estate, whatever his coparceners may 
choose to do in the matter ; and that the Judge 
should not have dismissed the suit merely on account 
of the majority of the mortgagors who disavowed 
their claim not heing parties thereto, hut should 
have proijeeded to dispose of the case according to 
daw- him : *-’l,Agara^ 36 


g Purchaser at sale 

nortgaged property, — A, mortgaged to his hro- 
B, his twelfth share in the immoveable estate 
he family. C, at B's request became surety 
A, to Government. A, having become a de- 
ter, a became liable to Government m respect 
lis defalcations. B, with a view to mdemniiy 
transferred to him A,^s mortgage, a at the 
to B, a debt due by D. to A*, 


same time assigning 


65 


66 


DIGEST OF CASES. 


P AETIES —continued. 

1. parties to SUITS— 

Malicious i^roseeution. Suit tov— continued. 

a Subordinate Judge, it Avas doubted whether the first 
and second defendants could properly be joined in 
such an action. GibdhaelaIi Dyaluas u. JacxA^ 
jfATH Gibdhabbhai . * 10 Bom., 182 


Minor, Suifbj.—SuU on leJialf 

of minor.— -Manager .— the trusts of manager 


PABTIBS — continued. 

1. PARTIES TO SUITS— cowtoiedJ. 
Mortgages, Suits concerning— 

Contray—All the mortgagors ought to be Joined in 


m mt/ou/ . .. — Y 

and c^uardiau are vested in different persons, an action 
instituted on behalf of the minor with the sanction of 
the Court of Wards is properly brought by the man- 
a^^er. MoDHOO SoouuN Singh v. Prithee Bui.- 

wBPAUii .... 16W.B.,231 


Minor contesting 
-A minor interest- 


icill,— -Misjoinder of as plaintiff.’ .. . 
ed in contesting the execution and validity or an 
alle^-ed will by her father, having been improperly 
iomed with the alleged executors of the said will as 
co-plaintiff, the decrees of the Courts below were^ re- 
versed and the suit remanded, in order that the minor 
might be made a defendant, and a guardian ad litem 
aimointed to protect her interests. Krishnabai ^ 
SoNTJBAi • . 2 Bom,, 327 ; 2nd Bd., 310 


Mortgages, Suits concerning. 
agent.— Suit for _ possession.— 


— Mortgage x - - 

When a mortgage was made by the lumheraar tor 
himself and as agent for the other sharers,— STe/i 
that in a suit for possession they should have been 
made parties as well as the Imnberdar. Phnohum 
Singh t?. Kunglb Sinoh . 2 Agra, Ft, II, 20/ 


‘ Suit for redemp- 


0g KJWiO I 

tion.— Third parties claiming redemption.— In a 
suit for redemption of a mortgage the plaintiff may 
implead other persons who claim the right of re- 
demption in opposition to him. Bhoop SiNG-H ^ 
hluRSiNGH Rai ... 3 Agra, Id-i 


tion —Suit hy one co-sharer . — Where joint family 
property, though held in certain shares by the several 
coparceners, was mortgaged as a whole and redeenv 
able on payment of tbe whole sum, — Meld, in a suit 
by one of ‘the joint tenants, or tenants-in-common, 
to redeem the whole estate, that all persons in whom 
portions of the equity of redemption were vested must 
be made parties to the suit. Naro Hari Bhaye 

Yithalbhat . • I. Xi. B., 10 Bom,, 648 


Eam Baksh 


Singh «. Ram Lalb 

. 2imB.,42S 


such a suit. 

Doss 

And see cases uiider Mortgage — Redemption 
— Redemption op Portion op Property. 


71. 


Suit hy mort- 


- 

gageefor share of mortgaged property 
cannot maintain a suit for khas possession of an un- 
defined area of the mortgaged land Avithout making 
his fellow- mortgagees parties to the suit. Mahomed 
Ismail Lalla Dhundur Kishore Narain 

[25 W. B., 39 


72. 


Suit for fore- 


closure against assignee of mortgaged property.- 
Hep resent atives of mortgagor . — In a suit for fore- 
closure,— that it Avas not necessary to make 
the personal representatives pf the mortgagor par- 
ties. He Avho has the equity of redemption is the 
only necessary party. Blaqxiiere -y. Ramhone 
Doss . .. . Bourke, O. C., 319 


73. ; 

gagee. — Butnidar 


■ — ... Suit ly mort- 

under mortgagor . — -Where the 


mortgagee of a zemindari brings a suit on his mort- 
gage against a mortgagor who, previously to the 
mortgage, has granted a putni lease of the zemindari 
to a third party, the latter should he made a defend- 
ant in order to give him an opportunity to redeem. 
Kasimijnnissa Bibee ^j. Nilratna Bose 

fl. B. B., 8 Calc., 79 : 9 0. Ij. B., 173 
10 C. li. B., 113 


Suit for posses- 
sion hy mortgagee against third party.— J xl a suit 


Sion uy ^ . 

for possession as mortgagee against a third party, 
where the mortgagee’s (plaintiff's) title is denied, it is 
necessary that the mortgagee should show the ptent 
of the rights and interests of the mortgagor m the 
property sued for. But it is sufficient for this pur- 
pose to make the mortgagor a defendant in the suit, 
Lid there is no necessity for a separate suit against 
such mortgagor. Doolay Singh v. Goolam Ho^ 
SEIN , . . • • 2B'.W.,72 


75, ■ . — 

aaqee lokere property is alienated. ^When a mort- 
gagee sues to enforce his lien on property Avhich has 
intermediately passed hy sale into other hands, he is 
bound to bring his action, not against the mortgagor 
alone, hut also against the parties m possession. 
Ram Yad Singh Lalla Saligeam Singh 

[lo W • Ja-., s?o 


■ Suit hy mort- 
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DIGEST OP CASES, 
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PARTIES — conii mied . 

I, PARTIES TO SUITS— 

Mortgages, Suits (iQiiQemmg--comiimed, 
wliich had been previously assigned by A* to C 
Government sold A.^s interest in the twelfth share, 
which was purchased at the sale by son, JE. In 
a suit brought by Q, against JB. to obtain possession 
of A.^s sliare , — Reid that B,, to whom only the equity 
of redemption j>assed by the purchase at the Gov- 
ernment sale, was necessarily a party to the suit, 
which w^as accordingly remitted to the Court below, 
in order that he might be made a defendant, and a 
new decree passed upon the merits. Yashavakt 
S uBAJi Ktokaeni Gopal Ladko Bhanbabkae 
[2 Bom., 202 : 2ad Ed„ 104 

; • 77, — Purchaser under 

exeeuUon, against assets of testator ^ — Suit for fore^ 
closure. — A creditor who purchases under an execu- 
tion against the general assets of a testator’s estate, 
tabes subject to a mortgage created in pursuance of 
a power contained in the will ,* and in a suit to fore- 
close the purchaser is rightly made a party. Nil- 
KANT Chatteejee V. Pbaey Mohuk Das 

[0 B. O. C., 7 : 11 W. R., O. C., 21 

■ 78. — — — Suit by second 

mortgagee to recover premises token first mortgagee 
is paid off. — Admimsfrafor General. — Representa^ 
live of deceased mortgagor. — Act XXIV of 1867 j s. 
17. — in a suit brought by a second mortgagee against 
first mortgagees (admittedly overpaid) to compel the 
first mortgagees to convey to him the mortgaged pre- 
mises, the heir or legal representative of the deceased 
mortgagor is, according to the halaiiee of authority, 
a necessary party. Cases hearing on the above ques- 
tion collected and considered. Where it was uncer- 
tain w’ho w^as the heir and legal representative of the 
deceased mortgagor, and the circumstances attending 
the execution of the second mortgage were not free 
from doubt, the cause was allowed to stand over, for 
the purpose of euahling the plaintiif to apply for an 
order to the Administrator General (under section 
17 of Act XXIV of 1867) directing him to apply for 
letters of admiiiisti’ation to the estate and effects of 
the mortgagor ,* and the plaintiff was allowed (in the 
event of letters of administration being granted to 
the Administrator General) to amend his plaint by 
making the Administrator General a party to repre- 
sent the deceased mortgagor. The plaintiff -was, 
hovrever, ordered to give security for the i>robal)le 
costs of the Administrator General in the suit. Vi- 
THAEBAS XAEOTAMBAS KABSA2fDA3 KeSHAV- 

J>AS . , . . 5 Bom., O. C,, 76 

— Suit against 

mortgagee of administrator for property given hy 
deceased. — Where if. R., in consideration of AT. W, 
carrying on litigation coiicerniiig a piece of land 
claimed by if. R. at his own expense, agreed that 
after he should have recovered the land they should 
Jointly erect buildings on it, the rents and profits of 
whic.h should he jointly cnJoy<Hl by them during the 
life of M. if., after whose death the property was to 
he the sole and al>solutt‘ property of K. A., — Meld^ in 
a suit by X A. claiming to recover the property from 


PARTIES-— 

1. PARTIES TO SUITS— 

Mortgages, Suits coneeming— 

the mortgagee of the administrator of M, S', who 
was in possession of it, that the representatives of 
the mortgagor ivere not necessary parties to the suit, 
Damobhab Mabhatji tn Kahaivoas Xaranbas 

[8 Bom., O. C., 1 

80. — ^ Suit on mortgage^ 

bond. — Alienation of property to different alienees. 
—In a suit on a single mortgage-bond, where part of 
the property concerned is conveyed, or alleged to ho 
conveyed, to different persons, all these are entitled 
to notice and to he made parties. Such a suit is not 
multifarious. Ebishna Gopab Ghose o. Htjbby 
RatilDutt ■ . . ' .. SSW . E „.80 

' 81. — — ^ ^ Suit hy ' Mako^ 

medan heir of zur4>peskgi mortgagee to recover 
advance. — In a suit between Mahomedaus hy the 
heirs of a zur-i-peshgi mortgagee to recover the 
amount advanced, all the heirs of the mortgagee 
must be represented either as plaintiffs or defendants, 
or those who sue must claim in proportion to what 
they are entitled to under the Mahomedan law. 
MirjEEBOOMSAtl.BiBDAEHoSSEiN' 

. [14 W.R.,'2I6.'. 

32. Ifawab Hazim’s Debts Act, 

Suit under. — Suit brought to reeorer property of 
nizamut. — Reid that a suit brought by a claimant 
against the Government and the grantee to recover 
property, which the commissioners appointed under 
the Xawab Nazim’s Debts Act had certified to be 
nizamnt property, but which bad before the pjassing 
of the Act been conveyed by the Naw'ab to his son, 
could not proceed without the Nawab Nazim having 
been Joined as a party. Ombao Begum v. Govbbn- 
MEjfT or India 

[I. D. R., 9 Calc., 704:12 C. I,. B., 595 
Lr. R., 10 1. A., 89 

33 , Negotiable instruments.— 

'Bill of exchange^ Suit on. — Rraioer and acceptor. 
— Joinder. — Civil Procedure Code, 1877, s, 29 , — The 
drawer and acceptor of hills of exchange can he 
Joined as co-defendants in a suit brought hy the 
holder of such bills, Festonjee Eduljeb Gubdxtb 

Mahomed Adi ♦ • I. Xi. B., S Cale.,"541 

84. — ' — — — — Bill of exchange, 

— Drawer and payee. — Plaintiff, as payee of an 
order drawn by defendant at Ahmedabad, where he 
(defendant) resided, on a firm at Bankok in Siam, 
and dishonoured on presentation, sued defendant and 
an agent of the Bankok firm, who resided at Surat, 
in the Sutedinate Judge’s Court at Surat. Permis- 
sion to proceed with the suit against the defendant 
(the drawer) having been redused by thedligh Court, 
pbiintiff withdrew his plaint and filed his suit in the 
Court at Ahmedabad against the drawer alone, 
Reid that plaintiff ought not to have Joined the 
drawer (dedendant) and the Bankok firm as defend- 
ants in the same suit. Sheth Kahandas NabA¥- 
da 0 Dahiabhai . , It* B., 0 Bom., 182 





DIGEST OF CASES. 


P ABTIES — 

1. PARTIES TO SVVTS--contimed. 

Partition, Suit for — continued. 

90 , ! — ^ — — of Joint' 

seTiiindchTi , — The owner o£ a 12 annas share in a 
joint zemindari granted to the plaintiff a mokurrari 
lease of his share in a small portion of land^ within 
the zemindari. The owners of the remaining 4 
pntni of his share in the 

'Tilts Tilaitil'.rff 


mit; and if he does so, he does not lose his right of annas share granted a 
suing them so long as his action is within the period whole zemindari to the 
of limitation. Gopal Das o. Seeta Rak brought a suit against th 

[3 Agra, 268 the small plot of land. 

would not lie, because th 

00, ' . '' — — Civil Procedure parties. Pabbati Chub 

Code, 1877, s. 61. — Suit on lost cheque. — The en- 
dorsees of a cheque sued the endorser, stating in 
their plaint that the cheque had been lost, and ^at 
the defendant refused to give them a duplicate of it, 
and claiming a duplicate of it or the refund of the j 
money they had paid the defendant on the cheque. 

Meld that the plaint should he amended by joining 
the drawer of the cheque as a defendant in the suit. 

Babdeo Pbasad V. Geish Chabdba Bhose 

2A11., 754 

07 ^ Partition, Suit Share- 

holders in joint property.-— K suit which is in the 
nature of a partition suit cannot he properly dealt 
with unless all who are admittedly shareholders in 
the joint property are before the Court. PaHALADh 
Singh v, Litohmxjnbtjtty . . 12 W. B., 256 

Sahabtjbt Peeshah Sahoo n. Lotb Ali Khan. 

PhooIjBAS Kooeb V. Lalla Juggesshb Sahi 

[14:W.B.,839 

S. C. on review Phoolbas Kooeb «. Lalla Jtja- 
GESSTJB Sahoy • . ,18 W. B., 48 

OOHOOL Pebshab V. Btwabi Mahto_ 

[20 W, B,, 138 

Nadhuni Mahton Manbaj Mahton ^ 

[I. Ii. B., 2 Calc., 149 

Qg — Joint family 

property. --Assignee of member of family. In a 
Vit by the mother and guardian of two minors to 
obtain a partition of joint family property free from 
the encumbrances vrhich the father and sons had put 


of a deceased partner.— V oq representatives oi a ae- 
ceased partner are not necessary parties to 
for damages under a guarantee to the original nr . 
Bubbinyoijng V . Bhoobhn Mohhn 

. Suit for disso- 

Ution of partnership and aqeonnt of f 

deceased pirtml-'So a suit for an 
ings and transactions of a deceased partner in 
Htadu family tank, and for a dissolution of tte 
partnership, the heir or legal representative of the 
deceased partner is a necessa^ party. Janokbt 
Rtnbabun Doss . 5 Moore s I. A,, iio 
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DIGEST OF CASES. 


{ 4264 ) 


P ABTIjES — con HnueS, 

1. PARTIES TO sum— continued. 
PartnersMp, Suits conoerxiing—ooniimed, 

accounts and agreed to hand over a portion of the 
partnership property to one of the partners in com- 
promise of his claim, and the partner whose claim was 
so agreed to be compromised prayed for a dissolution 
of the firm upon the basis of such compromise, it was 
held that a representative of the deceased partner 
was a necessary party to the suit, Ramlai. Tha- 
KUESIDAS n. Lakhmiohand Mitnieam 

[1 Bom,, Ap,, 61 

96. Suit for the ad- 

ministration of the estate of a deceased fariner, — The 
fact that surviving partners are made parties to an 
administration suit of the estate of a deceased part- 
ner does not of itself alone enable tbe Court to direct 
snch surviving partners to render an account of the 
partnership estate. Surviving partners cannot be 
made co-defendants with the executors in such a suit 
merely by I’eason of their partnership. They can be 
made co-defendants in certain special cases, as where 
the relation between the executors or administrators 
of the deceased partner and the surviving partners is 
such as to present a substantial impediment to the 
prosecution by the executors or administrators of the 
rights of the parties interested in the estate against 
the surviving partners. Elias «. Hfboob Mooshee 
Mooshee .... Bourl^e, O. C., 360 

97. — Purchase of share 

mortgagee. — In a suit in respect of a partnership, 

the rights and interests in which of T., one of the part- 
ners, had been purchased by the Delhi and London 
Banlf, who had been mortgagees of some of tbe part- 
nership property pledged to them by T, for money 
borrowed for purposes of the property, — JSeld that the 
Bank, as T.'^s representative by purchase, had been 
properly joined as a defendant in the suit. Hasei- 
80]!f '0, Delhi and Lostdon Bakk 

[I. Ii. B., 4 AIL, 437 

. 9S^ , ^ — — - Partners* — JBc* 

fmal to join as plaintiffs. — A., P., and C., and others 
W'ere partners in a firm, and had transactions as such 
partners -with anotlier firm in which also C. was a 
partner. In a suit by the former firm against the 
latter, (7. and other partners in the former firm re- 
fxised to join as plaintiifs. Meld (reversing the 
decision of the Court below) that C. and the other 
pai’tnors of the former firm were rightly made de- 
fendants. Bissohath Euckitt V. Guhnksh Chuk- 
■ ma DeY' . 2 lad Jiir., S., 203 

Eusthm: Ally v, Ameee Ally Sohdag-itb 

[IOW.B.,487 

00 ^ — Practice. — Con* ! 

tract Act (IX of 1872)^ s. 4H . — In a suit brought 
upon a contract made by a firm, the plaintrft* may 
select as defendants those partners of the firm 
against whom he wishes to pi’oceed, allowing his 
right of suit against tho.se whom he does not make#, 
defendants to be barred. Lukmibas Khimj! t>. 

Fbe^hotam Emmm * I* I*. B., 6 Bam., 700 ' 
IV 


PABTXBS— 

I. PARTIES TO sums— continued. 

Partnership, Suits eonoerning— continued. 

100 . — - Siiitfor 

iution hg one member of dissolved partnership 
against others, — Adjustinent of accounts. — In a civil 
action by one or more members of a defunct firm 
against another member for contribution to recover 
money paid in liquidation of a debt due by the firm, if 
there has been no adjustinent of accounts it is neces- 
sary to make all the partners parties to the suit* 
Pbaeee Mohun Roy v. Chundbe Nath Roy 

, . [18W.,B., 40a^ 

101. Principal and agent.— 

against principal for acts of agent . — Where a per- 
son sues another as liable for the acts of the accredit- 
ed agent of the latter, it is not necessary that the 
alleged agent should be made a party to the suit, 
Hathi Eam V. Gobind Bam • . 3 Agra, 131 

103, - - — — . — Suit to ■recover . 

possession under Svecifio PeUefAct, s. 9. — Neeessarg 
parties. — -Principal and agent. Sit it for ejectment 
hg party dispossessed. — The plaintiffs sued, under sec- 
tion 9 of the Specific Relief Act (I of 1877) to reco- 
ver jiossession of certain land which they alleged 
had been in their possession since 1856. They alleged 
that while retaining possession of the said land 
through care-takers appointed by them, they had been 
in the habit of yearly selling the grass of tlie land to 
purchasers who themselves cut the grass so pur- 
chased; that in 1878 the grass of the land for the 
ensuing year was sold to T . ; that in the month of 
August 1879 the defendants forcibly dispossessed tbe 
plaintiifs of the said laud, and prevented them and 
their servants and T. from entering the same. De- 
fendant No. 2 denied the dispossession, and dis- 
claimed any interest in the lanct Defendants Nos. 

1 and 3 denied that the land in question belonged to 
tbe plaintiffs, and alleged that it was the property of 
A., of whom defendant No. 1 was manager, and No. 

3 the lessee of the said land. They also alleged that 
the plaintiffs had tried to take forcible possession of 
the said land, and that defendant No. 1, acting on 
A/s behalf, prevented them. They submitted that 
A. was a necessary party to the suit. Meld that the 
three defendants were properly made parties to the 
suit, and that A. was not a necessary party. Defend- 
ant No. 1 (the lessee) had the jdiyslcal occupation 
of the land sued for ; but all three defendants not 
having made any declaration, in taking possession, 
that it was taken for one or two of their iiuinher, ac- 
quired it jointly, and handed on a derivative posses- 
sion to the. actual occupant, which as against third 
parties ranked as their own. If it was properly as- 
sumed, they all had a right to defend it ; if not, tliey 
might all be called on for restitution. As to A.^ he 
was not actually in possession, and had taken no ]>er- 
soual part in the dispossession. He was said to be 
owner, but that did not imply that he committed the 
alleged acts of defendants, or insisted on his oivucr- 
ship* As he had not the physical posse.ssu>n of tbe 
land, it could not be assumed that he bad the jura! 
possession merely on the assertion of the defenda.nts. 
He, therefore, having done no pal^mbio wrong, was 

a j. 
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digest of cases. 

. ■■ 1 PABTIBB- 

1 . pabties 

Purchasers 
executing a deer 
interest iu tbe 

suit against tlie same 

Ueld that the er'""'' 
made a party to 
DossEB jV. E:-- 


TO ' SPITS-— 

.for rent sold his ryot’s ri| 
imre He afterwards inst 
-3 ryot for arrears and e]( 

;;e;utioLpnrehasex^s^uWl^^ 

the latter suit, i- ROStri^isu 

BKUBO Tabineb 

on review, Bsbbo Tawe® I 
, MOYEE DossiA. , •: , ■* 
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compel registration of a do( 
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TO SPITS — continued. 
igeut— 

r Seldi alsoj that de 
made, a defendant, an 
, should he estahhs 
defendant notwithj 
vv.. possible that No. 
beneficial to No. 2, arid 


Principal and agen 

not a necessary partyj ^- 

No. 2 was properly w- 
in case the dispossession 
should 

bis disclaimer. It was 

the land ® would not; estop £<o. ^ 

claimer in the s in a subsequent suit 

from enforcing *8®® a contract between A. 

against No. 3. ^’^810 unaer a imniOveahle pro- 

and £■ an the proper 

nerty is grren to A.., ne v section 9 of the 

suit^for P°?®f ®“^Yof ISTO. I* -B- ^ 

Specihe Behei Act ( Ti'’‘ht, he should sue in 

immediately on the possess^ D reversion he 

A.’e name, though for an injury^ .^^en- 

(B.) may P™58rly sue m h ^ 9 

tion of the S^ Xhvtny private arrangemei^l 
is not to he frustrated by y ^ w which hi 

under iT„$“behalf of some other_ person 

may consent to ^^Id . T>erson, his possession nia 
between him the former holder he i 
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lidars.-Where a t._- 

tder a putmdar at an 

c subsequently gi’f-.-; 

t parties of two an-. - 
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..le rent payable m rr 

in the two villages,— 

other four villages c 

payable iu respect of Bie 

villages comgneed 

, as co-piaintiff m V 

bv for the protection two villages. 
the latter will fail it Bhtjtto . 
nre that authority is — . 
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need not he made a l„g to the smt I 
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WISHWA3IBHAB FANDIi ‘ 

I.L.B., 8 Bom .,269 
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l^AUTTBS-^contlnued. 

L PARTIES TO SUITS— 

Kent, Suits for,, and interveners in sucli 
suits continued. 


PAETIES— . 

L PARTIES TO SUITS-0ml^^«^^ei. 

■ •Bent, Suits for, and intervenors in sueli, 
suits —CO 


111 . Suit for rent of \ 

property sim'endered io pre-empfor.-^l^o a suit by a 
purchaser of land who had had to surrender it to a 
pre-empfcor, for the rents accruing between the date 
of his purchase and the subsequent transfer, tlie pre- 
emptor ought to be made a party. Buldeo Pes- 
SHAD u. Mohun . . 1 Agra, Bev., 30 

312'. - — — — JPerson prefer^ 

ring claim to rent opposed to plaintiff . — In any suit 
for rent against a tenant by a person claiming as 
landlord, the Court ought not to put on the record a 
person who prefers opposing claims to the plaintiff, 
unless it sees that his position, as such opponent, 
would be seriously compromised by the result of a de- 
cree in favour of the plaintiff, —e.y., as when the op- 
posing party claims to he in actual possession by 
receipt of rents. Choolie Ball ». Kokil Sikgh 

[IOW.B.,248 

ETor where it would change the scope and character 
of the suit. Gooeoo PEoauNifO Banerjee v. Gu- 
0TJN Ch UNDER DUTT . , 20 W. B., 383 

Hgbeebul Hossein V. Muneeram 

[24“W*.B.,357 

Peotap Chttnder Roy Chowdhey ». Jois-EN- 
DRO Chunder Ghose . 4 C. L. B., 168 

and make it otherwise than a bond fide suit for rent. 
BaDHA MaLAKAR 0. Srisetee Narain Seaea 

[21W.K.,88, 

Bykunt Kybueto Doss v, Shuskee Mohun 
Paul Chowdhry . . 22 W. B., 626 

Issue Chunder Sein v, Bipeen Beharbe Roy 

[16 W. R., 132 


■ 115 ^ ___ — Question of title, 

-—In a suit for rent, an iutervenor who claims to 
have acquired a share of the property for which the 
rent is claimed, may be made a defendant at the dis- 
cretion of the Court. If a question of title legiti- 
mately arises between the parties to a rent suit, the 
Court is not compelled to dismiss the suit, hut is 
bound to determine the question for the purposes of 
the suit. Choatbasee Kooer v, Bokhoorbe Sinoh: 

[24W. 


116 . 


Title of third 


party alleged hif df endant.’-^Vivil Procedure Code 
{Act X of 1877), s. 2S.—Ter Pield, X— Where 
a person sued for rent sets up the title of a third 
party, and alleges that he holds under and pays rent 
to him, such third party ought not to be made a party 
to the suit, so as to convert a simple suit for arrears 
of rent into one for the deteriniiiatioii of the title to 
the property in respect of which the rent is claimed. 
Such a suit raises only two issues, viz.: (1) Does the 
relation of landlord and tenant exist between the 
plaintiff and defendant ? (2) Are the alleged arrears 
of rent due and unpaid ? And these are questions m 
which the plaintiff and defendant are alone concerned, 
and no third party claiming a title adverse to the 
plaintiff can properly be made a party to the trial ot 
these issues. Section 28 ot the Civil Procedure Code 
is not imperative, but allows a discretion to be exer- 
cised ; and in such a suit it is better, both in the 
interests of Government and for the proper adjudi- 
cation of the question of title, that it should be 
tried by a competent Court in a suit directly framed 
and brought for that purpose. Lodai Mollah t\ 
Rally Dass Boy ^ ^ 

fl Xi. 8 Calc., 238 : 10 C, X, B., 581 


Kattyanee Debia Girish Chundeb Baner- 

JEE 23 W. B., 168 

. 3 . 1 $ , — — Question of title, ■ 

In a suit for rent against a ryot, the defendant con- 
tended that the pjlaintiff had no interest in the tenure 
and had never received rent from him, but that ho had 
paid rent to a third party. Held that the third party 
might be added as an intervenor in order to try the 
question who was actually the benefieial owner of the 
tenure and entitled to the rent. Badhamonee v. 
Bam Karain Dby , . . 22 W. R., 440 

114, Beng. Act Till 

of 1869, s. HI. — In a suit for rent, whore an interven- 
or on his own account, who plemls a deposit in Court 
made under Bengal Act VIII of 1869, is made a de- 
fendant by the Court, the fact of his being a defend- 
ant does not give rise to any equity as between the 
plaintiff and the other defendants so as to allow them 
to have the advantage of section 31, Bengal Act VIII 
of 1869, although, if the intervenor had been sued 
jointly with the other defendants, they might have had 
the benefit of it. Gibdhabm Dall SxnG'H Fasbak 
€«ttndeb Pibseao • , 21 W* B.jr 377 


Question of title, 

— An intervenor in a suit for rent lias no right to 
be made a defendant, or to introduce into the suit 
an entirely new issue,— one concerning^ title 
between himself and the plaintiff ; still less is he 
entitled singly to appeal against the judgment in the 
case. Bibessur Paneey u. Jogendbo Chunder 
Deb 

Adding parties 

in rent Where Act X of 1839, section 77, was 

no longer in force, the effect of adding a party, under 
Act VIII of 1859, section 73, in a rent suit, was the 
same as in any other kind of suit. Whatever be the 
class of suit, the party added ciiimot raise an issue 
which would entirely change the nature and scope ot 
the suit; the Court being bound to limit its inquiry 
to the issues necessary in order to try the plaintiiVs 
right to the s|XM:ial relief sought wliere the 

relief sought is the recovery of arrears of rent, the 
intervenor is competent to raise all questions, whether 
of title or otherwise, which l>ear u]H>n the issue, is 
the plaintiff entitled to retrover the rent claimed? 
T1LLB8BUREE KOOIR V. ASMKDK *» t 

[24 B., IDl 
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I* AETIES —CO « 

1. PARTIES TO SUITS— co»ii««e<i. 

Eent, Suits for, and intervenors In sucE 

suits — continued, 

S^iitfor arrears 

of rent--' Question of tUle,---‘lxis^&mtioYQ.Yvea.YS oi 

iu which an infcervenor, alleging that plaiiitis 
was merely his henamidar, was added as a defendant 
under the Code of Civil Procedure, section 73,-— 
that it was wrong to introduce him into the case, and 
that any issue as to the alleged henaini was foreign to 

the suit. BuaHoo Nath Peeshap Si^h By- possession 

hath Saho^t . , . 24W. B.,34:9 — - 

. Question of | 

henami ZtZZe.— Plaintiff, who derived title from A., 
who was the ostensible purchaser of certain immove- 
able property at an auction sale in ^ execution of 
a decree against J?., brought a suit to recwer 
the rent of such property from the taloohdars. The 
appellant was allowed to intervene, alleging that J. 
was the henamidar of a third person from whom he 
himself had purchased the property. The lower 
Court, however, refused to try the question of benami 
as not being admissible in a rent suit. On appeal, 

Held that the question of benami was properly raised 
in the suit, and ought to have been tried. Rtighoo 
Hath Her shad v. Byjnath Sahoy^ 2d W, R., 849, 
cited and distinguished. Taeihi Kant 
Kbishna Moni Chowdbaini . 6 C. Ij. B., 179 

3^21. - — Question of 

tUle.'^ln a suit for rent in which an intervener ^ap- 
peared, the Munsif raised the question, Who had up 
to that time been in the actual and bona fide receipt 
and enjoyment of rent ? and on deciding this question 
in favour of the intervenor, dismissed the suit. On ap- 
peal the Judge tried the question of title. ^ Seld that 
the Judge was wrong in raising the quption of title 
at all, and thus proceeding on a basis other than 
that on which, whether right or wrong, the parties 


Biebssub Panbey v, Jogenheo 

[2 db ■ Wr B.j, '4 C»a . 

2^2 ^ Xntervenors in 

suit for registration of names as fr op netors.—Ci oil 
Procedure Code, 1859, s. 75.-Plaintifts having suc- 
ceeded in a suit for a foreclosure of a mortgage, by 
a conditional bill of sale, of a share of two mouzahs, 
and registration of names 
as proprietors. Whilst this suit was pending, certain 
parties intervened and asked to be made parties under 
Lotion 73, Code of Civil Procedure, on tbe gruund 
that plaiiitifts’ vendors were not entitled to the tuLl 
share claimed, as they themselves had purchased- a 
portion thereof. Seld that the Court exercised a 
The i wise and proper discretion in allowing the intervenors 
to he made parties, for a decree in plaintiffs tavoiir, 
though not legally binding on them, wouhlueve^^he- 
The lower 1 less have caused them great difficulty m all matters 
of rent. Saligbam Singh Gheenoo S™h 
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1. PAllTIES TO SUITS-~co»3!e««ed 

Bent, Suits for, and inter venors in suclx 
suits —ooni'i niiecl* 

added at all, it should he as defendant, in order that 
the issue between him and the plaintiff might be 
properly tried. GooGiEE Sahoo v. Pbemlall Saiioo 
[1. Li. B., 7 Calc., 148 

: : := 127. , — striking out 

name of intervenor. Effect of on record of suit , — 
Directly an intervenor’s name has been struck off 
on the ground that he has no interest in the case, all 
the evidence he had put in should be removed from 
the record. Bucha Singh a. M a shook Ali Beg 

[15 W. B., 572 

128. Beversioners.— D/?c?a!r<z^ory 

suit by reversioner, — Non-joinder of other rever- 
sioners, — A suit having been brought by a Hindu 
reversioner for a declaration that an adoption alleged 
to have been made by the mothor of iT., the owner of 
the estate, after the estate had vested in the widow 
of K.j was invalid, — Held that the non -joinder of 
a reversioner of equal grade with the plaintiff was no 
bar to the suit, Thazammal v. Vknkatauama 

[I. L. B., 7 Mad., 401 

129. ■ " — ^ ^ — Suit to recover 

property from Mindti toidow. — Reversioner,— hi a 
suit to recover possession of property held by a widow, 
the reversioner was held to have been erroneously 
made a co-defendant. Keisto Sunkue Dui’T Roy 
V, Koyeash Nath Dutt Roy . 16 W, B., 6 

130. Sale in execution.— 5 

under s, 246^ Civil Procedure CodejlSdO, by oivner 
ayainst purchaser of property wrongly sold in exe- 
cution, — Execution-creditor. — In a suit under the 
latter portion of section 246 of the Civil Procedure 
Code brought by the owner against the purchaser of 
property which has wrongfully been attached and 
sold in execution of a decree, the -execution-creditor 
is properly made a party, the object being to 
restore all parties to the position which they occupied 
previoxisly to such attachment and sale. Bank oe 
Hindustan, China, and Japan, v, Peemchand 
EAICHAND. AHMEDBHAI HaBIBHAI V. PitRMCHAND 

Raichand . ■ . 5 B.om., O. 0., 83 

Igl, Sale-proceeds, Suit for, after 

distribution. — Suit hy attacking creditor dissatis- 
Jied with share of sale-proceeds allotted to him . — 
Where an attaching creditor, dissatisfied W'ith the 
share allotted to him on a distribution of sale-pro- 
ceeds under Act VllI of 1859, section 270, brings a 
suit against the other attaching creditors, and claims 
to have made the first atta<dunent, he is l>oand to 
include as dfffendants all who have shared in the 
distribution. Bbojokanth Chuckebbutty v. Banee 
Madhub Disohit . . . 23 W, B., 434 

132^ — Sureties,— X of lSo 9 .^ 

Arrears of rent. — Eenami lease. — Borne of the de- 
fendants Iiad taken a lease in the benanii name of 0. 
F, and w(fre in actual possession of, and had paid 
rent for, the landB demised. The other defendants 


BABMES— 

■ 1. PARTIES TO SUITS— 

Sureties — continued. 

were sureties for C, P. JB, A sxiit was brought in 
the Court of the Deputy Collector against those who 
were actually in possession of the land, together wdth 
the sureties, for arrears of rent. It did not appear 
from the lease how far each defendant wms interested 
in or entitled under it. Held by both Judges that 
the suit should be dismissed as against the sureties, 
w'ho could not as such he sued under Act X of 1859. 
Roy Pbiyanath Chowdhby v, Bepinbehaei 
Chucebebutty 

[2 B. L. B., A. a, 237; 11 W. B., 120 

2. SUITS BY SOME OP A CLASS AS 
REPRESENTATIVES OP CLASS. 

133 . Suits ou behalf of com- 

munity, — Some suing for whole body of persons , — 
DecreejEffect of — Convenience requires that in suits 
where there is coramiiiiity of interest amongst a large 
number of persons, a few should be allow'ed to repre- 
sent the whole ; and if the whole body he represented 
in the suit, then it is proper that the whole body 
should be bound by the decree, though some members 
of the body are not parties named in the record. 
Venkata Swami NayaJekam v. Suhha Eau^ 2 Mad., 
i, distinguished, Sbikhanti Nabayanappa v. In- 
DUPUEAH Eamaiingam: ' . ' 3 :Mad.., 226 

134. Civil Procedure Code, 

1882, S. 30, — Suit* for right to worship in mosque. 
— Section 30 of the Civil Procedure Code applies only 
to cases in which many persons are jointly interested 
in obtaining relief, and not to a case in which indivi- 
dual right has been violated. Every Mahom^dan 
who is entitled to use a mosque for purposes of devo- 
tion is entitled to sue any one who interferes with his 
exercise of that right. Znfaryah Aliv. Bahhtawar 
Singh, I, L, E., 5 All., 497, referred to. Jan Ali v. 
Earn Nath Mundul, X. L. It, 8 Calc., S2, dissented 
from, J AWAHBA V, Akbae Hus AIN 

[I. L. B„ 7 AIL, 178 

See Thaeeesey Deyeajt v. Hubbhum Nubsey 

[I, L, B., 0.. Bern., 432 

3^35, — — — — —'Suits hy-indim*. 

duals for general public. — Section 30 of the Code 
of Civil Procedure was not intended to allow indi- 
viduals to sue on behalf of the general )mblic, but 
to enable some of a dass having special interests 
to represent the rest of the class. Adamson v, 

■ Abumugam . , . I, L. B., 9 Mad., 483 

.136, Suit against 

Malabar iar%oad,—Xi it is sought to make a decree 
in a suit binding on a Alalahar tar wad, the proetidure 
laid down in section 30 of the Code of Civil Procedure, 
1877, should be followed if the intunbers are muncr- 
ous. A decree against a person wlio happens to be 
the karansivan of a Malabar tanvad is md necessarily 
binding mi the tarwad in the absem^e of fraud. 
^HuAYACHANIBATHIL IVOMJBI Acihkn V. Kknatubc* 
koba JuAKyuau Amma , 1, L, R*, 6 Mad, 201 
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P ABTIES --•continued. 

2. SUITS BY SOME Of A' CLASS AS EEPBE- 
SENTATIVES Of CLASS— 

Civil Procedure Code, 1882, s. ZQ—oontu 

nued . ' 

137. Siiithy legatees 

on behalf of themselves and other legatees, — Costs 
against next friend. — A legatee cannot sue on behalf 
of himself and other legatees without an order of the 
Court obtained under section 30 of the Civil Proce- 
dure Code enabling him so to sue. Where a legatee, 
a minor, sued in that form by her next friend without 
such an order, the next friend was held liable for 
costs on liis adducing no evidence to show that the 
suit was for the benefit of-the minor. Geereeballa 
Daeee d. Chundbe Kaijt Mookerjee 

[I. L. B., 11 Calc., 213 


138. 


Suit to have 


Imd declared wiilcf. — In a suit to have certain pro- 
perty declared wukf, allegingthat it was dedicated as 
wxikf, and the profits applied to lighting a mosque 
and shrine, the expenses of devotion, and the feeding 
of wajd'arers and travellers, it appeared the plaintiff 
'was not alone interested in the subject-matter of the 
suit. Meld, therefore, that she could only sue on 
behalf of those interested after having first obtained 
leave of the Court and otherwise complied with the 
provisions of section 30 of the Procedure Code. Lir- 
TIEUKKISSA BiBI V. KaZIEVIT BiBI 

[I. Ii. B., 11 Calc., 33 


139. 


Mon^joinder of 


MO* 


Suit for dis* 


PABTIBS— . 

2. SUITS BY SOME Of A CLASS AS EEPEE- 
SENTATIVES Of Chkm--eontinmd.. 

Civil Procedure Code,, 1882, s. ZQ--wnU- 

nued. 

mittee should join as parties. The District Commit- 
tee cannot divest themselves of their rights in fu-voiir 
of a few of their number. Visasahi Hayubu v. 
Abunachella Chetti . 1. 1*. B., 2 Mad„ 200' 


parties. — OivilProcediire Codes, Act VIII of 1859 and 
X of 1877, s. 80. — Mepresentatives of a certain caste. 
— four persons of the Chitpavan caste 
brought a suit in 1876, alleging that they and the 
members of their caste, in common with certain other 
castes, possessed the exclusive right of entry and wor- 
ship in the sanctuary of a temple, and that the defend- 
ants, members of the Palshe caste, not being of the 
privileged castes, infringed that right in 1871 and 
thereafter by entering the sanctuary and performing 
worship therein. They prayed for a declaration of their 
right and an injunction restraining the defendants 
from interfering with it. Meld that the plaintiffs could 
maintain the suit for the personal injury alleged to 
have been suffered by themselves by the pollution of 
their sanctuary, whether under the Civil Procedure 
Code of 1859 or that of 1877, section 30 of the latter 
being merely regulative, not constitutive. Whether 
or not it could be contended that they and the de- 
fendants so represented their respective castes that 
the decree in this suit should hind all members of the 
two castes, would be open to argument in any future 
case.^ but it might well be consistent with general 
principles to hold that certain judicial proceedings 
taken by or against a sele'ct number as representing a 
large class, might, if fairly and honestly conducted, 
: bind or benefit the whole class. Ananbeav Bhikaji 
V. Shaneab Daji , , I. Ii. B., 7 Bom., 323 


141.- 


- ‘‘ MahomedmiAs- 


missal of dhurmaJcaria. — Members of Misirici Com- 
’ mittee. — Iii a suit brought for the dismissal of a - 
dhurmakarta all the members of the District Oom- 


sooiation.^^ — Suit hg some members for all. — The 
‘‘Majlis Islama” or “ Mahomedan Association of 
Meerut instituted a suit in its own name by its se-,, 
cretary. Meld that as such association had not, per 
se, any status in law so to sue, the suit was not 
maintainable. Semble, — Had such association em- 
powered one or more of its members to act for it 
in the matter of the suit in the manner provided by 
section 30, Civil Procedure Code, 1882, the permis- 
sion mentioned in that section might have been grant- 
ed. Mahomedan Association v, Bveshi 

[I. I,. B., 6 AIL, 284 

3. ADDING PARTIES TO SUIT8. 

{a) Generally. 

142, 1. Discretion of Court. — Civil 

Procedure Code, 1859, s. 73. —Section 73, Act VIII of 
1859, was permissive, not imperative. Discretion is 
vested in a Court to make persons not befoi'e it par- 
ties to a suit. PoRAN Mundvl Mollah V. Sham 
Chand Ghose . . . .1 W. B., 228 

Gyaram Seal v. Issue Chunder Chuckeb- 
BUTTY . . , . . 2 W. B., 168 

143 , Power of Comt—SttU for 

share of estate of deceased, — Power to change to one 
for ad 7 nimstraMon.--WlieYe one son of a deceased 
party sued in the Recorder’s Court another son, who 
had obtained a certificate under Act XXYII of 1860, 
for his share of the deceased’s estate, it was held that 
the Recorder had no power to transform the suit into 
a general administration suit. The Court may, under 
section 73, Act VIII of 1859, order all necessary 
parties who claim a share in the subject-matter of 
the suit to be made parties. On Ling- Tee v. Awki- 
NIEEE ..... . 10 W. B., 86 

144 , Ground for a-dding 'Party.— 

Likelihood of being affected bg result of suit. — A per- 
son cannot he made a party to a suit unless he is like- 
ly to he affected by the result of the suit. JoY 
Gobind Doss v. Goubeepeoshad Shaha 

[7*W.E.,201': 

. 145.“ — — — ' LikeUhooI of ' 

being affected by result of suit . — Civil Procedure ■ 
Code, 1859, s. 73, Construction of. — The words in 
section 73 of Act YIII of 1859, who may he likely 
to be affected by the result,” construed to mean 
“ likely to he affected, if added as parties.” Hga Tha 
Ya «. Mi Khan Mhaw 

[5 B. Ii. B., 371 : 13 W. B., 443 
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PAETIES —’Oontinued, 

' : S. ADDING' PAETIES TO 

(a) Geneeally— - cowifirawee?. 

■ Ground for- adding paHj—contimed, 

146.,- — ^ — — — — Likelihood of 

leing aff'evied hg result of suit— Interest in suit — 
Civil Lroeedure Codsy 1859 i s. 75."~Under section 739 
Act VIII of 1859; a person was not liable to be added 
as a 23arty to tbe suit, althougli be might be ^‘likely 
to be affected by the result/^ unless he was also en- 
titled to, 01 ’ claimed some interest in, the subject- 
matter of the suit. KoeQLEE r. I^EOSONNO COOMAE 
Chatteejeb . , . I. Ii. B.J 2 Calc,, 472 


DIGEST OP CASES. 


147, — Community of 

interest with plaintiff or defendant. — Civil Procedure 
Code, 1877 i ss, 28, 29, 32. — Seld, vQSbdmg sections 28, 
29, and 32 of Act X of 1877 together, that, where an 
application is made under section 32 for the addition 
of a person, whether as plaintiff or defendant, such 
person should, as a general rule, be added only where 
there are questions directly arising out of and inci- 
dental to the original cause of action, in which such 
person has identity or community of interest with the 
original plaintiff or defendant. Two suits against K. 
for possession of the property of B., deceased, were 
instituted in the Court of a Subordinate Judge by 
parties claiming adversely to one another as heirs to B. 
The Subordinate Judge, on the application of the 
plaintiffs in these suits, under section 32, Act X of 
1877, added the plaintiffs in the first suit as defend- 
ants in the second, and the plaintiffs in the second 
suit as defendant in the first. Jffeld, on appeal by 
the defendant K. from the orders of the Subordinate 
Judge, ap|)lying the rule stated above, that such addi- 
tions of parties, not being necessary to enable the 
Subordinate Judge effectually and completely to ad- 
judicate upon and settle all the questions mvolved in 
the suits, were not proper. The principles on which 
section 73 of Act Vltl of 1859 should be interpreted 
enunciated by SiE Baenes Peacock in Joy Gobind 
Loss V. Gouree Proshad Skalia, 7 TF. E., 202; Eaja 
Bam Teioari u, Luchman Prasad, B. L. B., Sup. 
VoL, 731 : 8 W. B., 15; and Ahmed Uossein t). 
Khadija, 3 B. L, M., A. C., 28 : 10 W. E., 369 ; and 
the remarks of Poktiebx, J., in Mahomed Badsha 
V). Nicol, 1. X. JS., 4 Calc., 853, followed and applied. 
Naeaini Kxiae V, Dxtejan Kuae. Naeaini Kuae 
tj. Piaeey Lae . . . I. Ij. E., 2 All., 738 


148. 


Application to be added as 

a. party . — Civil Procedure Code, 1882, s. 32. — Sec- 
tion 32 does not contemplate any application to the 


PAETIES — continued. 

3. ADDING PARTIES TO SUITS-~cor.35iW. 

{a) Genebally— cojiifjwzied. 

Application to be added as a. party— cow- 

tinued. 

Court by the person proposed to be added. Moiiisr- 
EBOBHOOStTif BiSWAS V. SeOSHEBBHOOSTJN BiSWAS 

[I.Ii,B„5Calc.,8a2:, 

150. ^ — — — —CivU Procedure 

Code, s. 32. — Power of Court to add parti/, -r~ A 
Court may, in the exercise of its discretion under 
section 32 of the Civil Procedure Code, add a party 
to a suit upon his own application. Rabbaba Xha- 
HUM V. Nooejbhan BEmu alias Dalim Shahiba 
[I. Ii. E., 13 Calc., 90 


151. 


Power to add parties.- 


Addiny parties after reference to Commissioner to 
take Accounts . — After a decree has been made where- 
by a suit has been referred to the Commissioner's 
office to have accounts taken and property sold, the 
Court has still power (if it should be found neces- 
sary) to add, as fresh parties to the suit, persons who 
are interested in its subject-matter and are likely to 
be affected by its results. Vakatchanb Lakhmi- 
chanb V . Advocate Geneeal 

[8 Bom., O. C., 96 

152. ^ — - — Civil Procedure 

Code, ss. 30, 32. — Party added after decree.— > A Sub- 
ordinate Judge having permitted the jimioi’ widow 
of a Hindu to be made a party to tbe proceedings in 
execution of a decree obtained by the senior widow 
against a debtor of their deceased husband, the High 
Court declined to interfere under section 622 of the 
Code of Civil Procedure. Whether section 32 

of the Code of Civil Procedure does not give a Court 
a discretionary power to add parties after adjudica- 
tion of the question raised in the suit. Ling-ammal 
o. Chunia Y|inkatammal . I. L. E., 6 Mad., 227 

(5) PowEE OE Revenue Couet to add Paeties. 


153. 


Civil Procedure Code, 


Civil Procedure 


Code, 1877, s. 32 . — Th object of section 32 of the 
Code of Civil Procedure, which enables a Court to 
add parties whose presence before the Court may be 
necessary to enable the Court effectually and com- 
pletely to adjudicate upon and settle all the questions 
involved in the suit, is, to enable the Court to try and 
determine, once for all, material questions common 
to the |)arties, and to third parties, and not merely 
questions between the parties to the suit. Vydiana- 
DAYYAN' V. SiTAEAMAYYAN . I. Xi. E., 5 Mad,, 52 


149.- 


1877, s. 32.— Act XV III of 1873 [N.-W. P. Be7it 
Act). — B. and N„ the mortgagees of a mehal, 
granted the mortgagors a lease of the mehal, the 
mortgagors agreeing to pay “the mortgagees'^ a 
certain rent half-yearly “on account of the right ’ 
they held in equal shares,'^ and that, on default 
of payment of such rent, “the mortgagees should 
he entitled to sue for payment. The mortgagors 
having made default in payment of the rent, and 
jy. refusing to join in a suit against the mortgagors 
to enforce payment, B. sued them alone for a moiety 
of the rent due; The Revenue Court of first instance 
held, with reference to section 106 of Act XYIII of 
1873, that B. could not sue separately, Seld by the 
High Court that the order of the Revenue Court of 
first appeal directing, inter alia, that the Court of 
first instance should re-try the suit after making N. 
a defendant in the suit was not illegal, notwithstand- 
ingthatthe provisions of section 32 of Act X of 1S77 
were not made applicable to the procedure of the 
Revenu e Court by Act XYIII of 1873. Shie Gopad 
V. Baldeo Sahai . . I. Ij, E., 2 AH., 264 
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PAETIBS -^mnUniABd, 

S. ADDING PARTIES TO SDITS-co»«w«e<«. 


(c) Flai»Ui»s 


'■ 'TssA " - — — ■ ' 0 Dinie'''for addiiig i 

Jcivh Procedure Code:^ lS?7y S. 27. STerom of | 
mower vnder,^Te.r PorxiPlX, J.— Tlie power ^-lyeu . 

iv soctioii 27 of tlie Code, of substituting ov adding j 
a'lilaintift' , ought to be exercised before the farst hearing i 
"(if till' case." ClICNBEE CooMAB Rox ®. Gooool , 
Chcbdeb Bhxjtiaohabjee^^^ ^ 

2^55_ Hight of plamtiffbarredjjy 

limitation.— OibiT I'rooedure Code, 1859, 

No person ought, under section 73, to be “ 

a plaintiffi whose right of action is barred by the 
lal of Limitation.; Kisheb Labe Chowbhkx^ 
Chuxdes Coo:^ab Koy • w . B., loo^j io^ 
GoBAi Kashi r. Eamabai Saheb 


too laie.—BeJectiou of cause o^ac 

iion.— Limitation Act, XV of 1S77, s. 23. A. 
who with his three brothers composed a ^omt Hindu 
family, brought a suit in his own sole name to re- 
cover ajoint debt. When the objection ^ken to 
the form of the snit on the ground of the non- 
joinder of A.’s three brothers, it was tem late to add 
them as co-plaintiffs, by reason of section 22 
Limitation Act, XV of 1877,~a suit on the debt 
being by that time time-barred. The three hrotlieis 
at the hearing expressed their willingness that A. 
should sue alone. Seld that such assent did not 
obviate the necessity of joining all the proper parties 
as co-plaintiffs, and that the suit therefore, asframed, 
wonU not lie. Seld, further, that A. would have 
been in no better position had he joined his thiee 
brothei-s as eo-plaintiffls after the suit was, as re- 
gards them, time-barred ; since such a suit would 
have been virtually a suit hy himself alone, and there- 
fore bad. Boydonaih Bag v. Grrsh Chunder Roy, 

I L M S "Calc.. 2 d, dissented from. Halidas 
KevIlbZb 0 . Naxhu Bhaovan^ ^ 

, " ■■ ■ ■ . » — — ' Smihtf members 

of joint Sindu family carrying on^businessrin 
iartnersUo.— Joint co-eofJfr«rfo«.— Two of tlm 
ions out of a joint Mitakshai-a fpuly, consist- 
ing of a father and three sons and the widow and 
sons of a deceased son, and carrying on business m 
partnership, sued to recover money due on a bath- 
chitta, dated the 11th December 1876; the last 
payment mtide and entered hy the defendant being 
Vthe 20th July 18'/7. Ho time was fixed for pay- 
ment of the mouey, so that it became payable on the 
date of the hath-chitta. The suit was instituted on 
the 19th July 1880, and came on for hearing on the 
26th July, when an objection was taken, that all the 
parties who ought to sue were not on the record. On 
the ai^pHcatlon of the original plaintiffs, the names of 
the father and the third son were then added, and 
the plaintiffis were described as surviving partners^ of 
the deceased son. A.t the time the additional plaiii- 


Joinder when 


PABTIES ^eontimted, 

3. ADDim PARTIES TO BUm^-mniinuede 
(e) PLAiNtiBFS— “C 0 »^ in ued. 

BigM of plaintiff barred by limitation 

-—continued. 

tiffs wore nutdc parties, tbe suit was, as regardb 
tliem, barred iiy liniitatimi. Meld f bat the addi- 
tional plaintiffs were riglitly made parties to Ibe stur, 
notwitiistanding that tbe suit was, as lar as they 
were emieeriied, barred. lu actions ot eoiitraet it is 
tbe right of the del'eiidaut, if lie lakes the objeetiou 
in proper time, to insist upon all the 
whU he contracted being joined as 
if, after tbe objection liaa been raised, tlu, jiUnitm 
proceeds with the suit without taking steps to add 
the person or persons whoso non- joinder has Iteen 
objerted to, and the Court tmds that the objeitimi is 
well founded, the suit must he dismissed. .Hew 
that, inasmuch as the original plaintiffs conld oniy 
enforce their claim in conjunction with the 
plaintiffs, and the added plaintiffs were barrirt y 
Section 22 of Act XV of 1877, the 
original plaintiffs was also barred. Boydonath Boy 
-r. Grish Ghunder Roy, I. L. R-, 3 Calc., 26, dissented 
> -nn ’htiii fifteu much niitisticfi, 


from. There is no equity, hut often much injusace, 
in allowing one Joint contractor out of many to sue a 
defendant, notwithstanding an objection duly made 
by the latter ; and the Court has no right to allow 
one contractor to recover under such circumstances, 
thongh he may, no doubt, afterwards adjust the sum 
which he recovers with his co-contractors. HAM- 

SBBDK V, BAMLALL KoOXDOO _ ^ . t 

■ [I. Ij. E., 6 Calc., 815, : 8 O. Jj* ' ■ 

153 Suit by one partner on joint 

cause of aotiom-- Consent of other partners to 
suit proceeding. --Befmal to amend plaint on appeal. 

A suit was instituted hy one only of the partners 

of a firm in respect of a cause of action which had 
accrued to all iointly. Hotwithstanding that objec- 
tion to the non-joinder of the other partners was 
duly taken, the plaintiff contented himself with put- 
ting in a petition on behalf of the other partners 
intimating their willingness that the suit should pro- 
ceed in the sole name of the plaintiff, instead ol 
applying to the Court to add the other f ® 

plaintiffs. On appeal the High Court admitted the 
obiectioii, and refused, under the 
add the other partners as ^ 

t),. Baleam Das . , . i ah., 

159 - — - Addition of plaintiff where :■ : 

original plaintiff has no right tosue;-™-Oi?n^ 
^ocedure Code, 1877, s. sued as only son 

and heir of his father, B. the widow of B., lm\mg, 
with the concurrence of A., taken out letteis of 
administration to B:s estate, was, onthe appheato . 
of A. at a hearing of the suit, made 
section 32 of the Civil Procedure Code ^ Seld that 
Q ought not to have been Joined as a plaintit in the 
suit, inasmuch as A. had no right at all to sue. Sec- 
tion 32, as far as the addition ox plaintiffs is con- 
cerned, only applies to those cases in which the 
orio'inal party who brought the suit had some title to 
sue! Chtjndeb Coomab 

BHTJXTACHAEJBE , I. ^ vaic., 
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PAB.TIBS — con, tinned, 

3.- ADDING' PAETIES 'TO' 

(c) PliAINTim — 

Addition of pla intiff where original plain- 
tiff has no right to continued* 

100.'.' ' ' — A ctionfor slan- 

der . — Plaintiff sued first defendant for damages for 
slander of plaintiff^ s sister. The Court, regarding 
the suit as defective for want of parties, made plain- 
tilPs sister a co-plaintiff under section 73, Act VIII of 
1S59. Meld that the defect was one not to be reme- 
died under that section, and that as there was no 
right of suit in the plaintiff, the suit should have 
been dismissed. S’ubbaiyae v. Kbistnaiyab 

[I. Ii. B., 1 Mad., 883 

'-'Igl. , — ; — ^ Procedure. — In 

a suit by reversioners to set aside an alienation by 
the widow, where the Com-t finds that not the plain- 
tiffs but another reversioner not represented on the 
suit had such right, it should not adjudicate on the 
propriety or otherwuse of the alienation, but the suit 
should be dismissed. Gosaien Shiva Ham d. Eu- 
GHO Bai 2 Agra, 44 

102. Suit to cancel 

under-tenures, — Act XI of 1859, s. 37. — On the 13th 
January 1871 A. and B, purchased an estate sold for 
arrears of Government revenue. The original pro- 
prietors asserted their right to collect the rents of a 
portion of the property by virtue of holding tw'O 
shikini talooks and a howda tenure. This right was 
aifirined by the High Court in April 1875. B. had 
previously sold his interest to C. On the 29th May 
1876 A. created a putni of his eight annas in favour of 
M, and JB,, and on the 4th July 1876 C, purchased all 
the rights of the original proprietors. On the ISth 
January 1877 A. sued under Act XI of 1859, section 
37, to cancel or vary the tenures, making the original 
proprietors, C. and various tenants, defendants. C. 
objected that A, had no right of suit or cause of 
action, as he had parted with all his rights to D. 
and M . ; and that as his entire interest in the estate 
was only 8 annas, he could not sue to cancel a part 
only of the sub-tenures. J). and B. then applied to he 
added as parties, and were made plaintiffs. Meld 
that A. had no cause of action, as he had previously 
parted with all his rights as zemindar, to cancel these 
tenures in favour of D. and B. ; nor could D. and B. 
sue, as they were not ** purchasers of an entire estate.” 
That A. having no cause of action, it was not compe- 
tent to the lower Court to add D. and B. as plaintiffs, 
and so introduce a right of action w'hich did not 
previously exist, Bwaekanath Pal v. Grish 
CHUiirLEB Bane 03? ASHY A . I. li. R., 6 Calc,, 827 

103 , Consent to be added as 

plaintiff — Ciml Broceduve Code (Act X of 1877), 

5;9.— Under section 32 of the Code of Civil Proce- 
dure, no person can be added as a plaintiff unless he 
has previously consented thereto ; and if a person 
objects to be added as a plaintiff, the proper course is 
to make him a defendant. Uma Suneaki Dasi v, 
Eamji Haleae . . I. Ij. R., 7 Calc., 242 

0ai,.R.,i3 


PARTIES— 

3. ADDING PAETIES TO SUITS— 

(c) Flaintiefs — continued. 

Consent to be added as plaintiff 

nued, 

■ iSeeTABA- Cheneeb Baneejee 'd. Ameee, .Men- ; ; 
del , . . . 22 VST. R., 384 

where it was held, under section 73 of Act VIII of 
1859, that persons might be made co-plaintiffs with- 
out their consent. 

104 ^ Application to add plain- 

tiff* — Suit for partition,— k. party holding a miras 
or perpetual lease of some dehuttur lakhiraj property 
to the extent of 12 annas under co- sharers who cove- 
nanted in tlie pottah that he should be entitled to claim 
partition, sued the owner of the other 4 annas for a 
partition, making his lessors co-defendants. Meld 
that they might properly have been made co-x^lain tiffs, 
and that the Court of first instance should, under Act 
VIII of 1859, section 73, make them such, Goeb 
CHEEN SoOB ©. JUGOBUNEHOO SeN 

[22 W. R., 437 

165, Adoption after 

suit by ioido?v. — Co-plaintiff. — Where a Hindu widow 
instituted a suit in respect of rights inherited by her 
from her deceased husband, and then adopted a son, 
— Meld that, under section 73 of the Code of Civil 
Procedure, the adopted son might he made a co -plain- 
tiff. Pabavabtani V, Ambalavana Pillai. Ex 
PABTE Pabavaetani . , .1 Mad,, 197 

166. Wido w as y uar^ 

dian and in her own right.— Where the son of a Hindu 
widow died after her re-marriage, and she sued as 
guardian of her daughter by her first husband claim- 
ing the estate of her son, an application by her to be 
joined as co-plaintiff in her own right was allow’ed, 
Kemp, J, Okhobah Soot n, Bheeen BiBUNEE 

[10 W. R., 34 

167. — — Suit for work 

done ignoring poiver given to another to sue.—J. M, 
executed in favour of P. an instrument (authorising 
P. to recover, by suit or otherwise, from 31essrs. W. 
and M., a sum of B22,500 or thereabouts) which con- 
tained this clause: “From whatever sum P, may 
recover from Messrs. W. and he is to pay himself 
the sum of B8,640, which is due to himself, and also 
the expenses he may incur in making recovery, and 
he is to hand over the surplus to me.” J. M., ignor- 
ing the above instrument, sued M. for the B22,500 
mentioned in it. P. thereupon applied to be made a 
party to the suit, under Section 73 of the Code. His 
application was granted, and he was joined as a co- 
plaintxff . Meld that' P. was properly made a party ; 
hut, as the validity of the instrument was uisputed by 
J, M., P. should rather have been joined as a defend- 
ant than as a plaintiff. Pestan J i Makchabji Wadia 
V, Matchett * . .7 Bom., A. C., 10 

168, — Suit on hehalf 

of minor without certificate.-^ Adding party . — Costs, 
— A suit having been instituted by a guardian in the 
name of m infant, without a certificate under Act XL 




bdiig affeeted hg resalt of amt.—Cimi Prooedttre 
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BABTIBS — continaed. 

3. adding parties to suits— eo»«B»e^. 

(c) F-Lki^m^s—aonUnued. 

Application to add pIamti£F--co?iiSi«-«e<:^. 

of ISoS, ^vas dismissed by the 

The iniimr on coming of age applied to 'lai t Ins 
name substituted on the 

under section 73, Act VIIl ot lSo9. ordered t at lus 
name should be added as plamtift, !»id that 
Should be proceeded M-ith. But as the disniis«il by 
the lower Court was correct so far as the mateiials 
before tiie Court enabled it to deal with the suit the 
order of remand was not to take 
costs of the defendant had been paid by pUm^ 
tiffs. Mabudbchukdeb Chowuhet m . 

SUEEE DBBEA . . • . 12 W. R, 10^ 


PABTIES — eoniimieir 

3. adding parties to suits - coilfHWtf?. 

(d) DmEis^A^t5--conii tined. 

Ground for adding defendants-ctwibmicd. 
Code, IS59, s. 73 .—P>i'<cret!ou of Coiirt.-Suit for 
^::Jio«kjror>n of decree -U a ; 

uossessinnof a certain mouzaii chnincdbj llu p..u!i. 11 

'^s a iwvtion of liis diir-putiii talook, winch was iiroug.it 
.c 1 .i..+’i.,ol!iins. four other iicrsons applied 


property.— Transportation of 'father. 

^SoJ added as plaMIfs.-V. sued 
his share of the estate ot their deceased father, the 
f ‘itlier and sons being divided. V . having been tra^- 
norted for life, his sons applied to he made 
in the suit, on the ground that they had a joint int^e 
in their grandfaWs estate Meld 

aS under the circuiustauces the apphcaami 

Mad.. 831 


Suit by father 


170.- 


{d) Deeekdants. 

- Ground for adding defend- 


ns a nortion oi ins aur-piu iu uinivir., , 

against several defendants, four other I"'"'"'; 
to he made defendants, on the groin d tlut 1 ' «ti^ 
co-sharers with the defeiulunts on thc icu.ul m ihc 
proporty in dispute. The apphcation was K'-a' - - 
the added defendants were lomid to be "f, 

the share which they claimed, and on the pruots whidi 
tliey adduced the plaiiitirs claim was <lmmi^d. 
The plaiutiffi’s claim as against the original detend- 
ants who made no opposition, was decreed, in 
spLial appeal, on the ground that they should not 
have been made defendants, and that the piamtitf ''as 
•not bound to prove his case against anybody Use but 
?be Son against whom he had brought the suit,- 
^:brthat s^Sion 73, Act VIII of 1859, l^ves to he 
Pnnrts of original jurisdiction a discretion m such 
crsttlmt the seetio'n is not limited /o cas^ 

where the suit as framed cannot proceed; that the 
Ws “persons who may be likely to be affected by 
the result” do not mean persons on whom tlm i^ult 
would he legally binding. Kaliebashaii Sieg ®. 

Jainabayan Koy o/i • n W "R SBl 

[3 B. Xi. B., A. C., 24 : 11 w . ±1., tstjx 


ijrruuuLU. r\ 1 

sirits— Claims opposed to that of 
Dersoiis whose claims must necessarily he taken into 
Lnsideratioii before deciding on q " * ^ ®; 

should he joined as defendants in a ^gg 

AIENT 13. FeEGXJSSON , • • • 


171. 


Prevention of 


tmneaessarif litigation.— B’soretion of Judge.— The 

of section 73. Act VIII of 1859, is to ^•m.nt 
needless litigation; and there are cases— «..g., as wiitn 
it is necessary to make plaintiff’s coparo^ers detend- 
ants-Xil Judge Should 

vested in him hy that section, even if the pUmtitt 
mutts to all hill to do so. Motee Ch^b Doss e 

MooBtriBE Dhue DOSS . . 15W.B.,4c5-3 


Jjikelihood of 


174„ • 


. Applieation to add defend- 

.. ..--j-, n.nd for r)0sses-‘ 


ly result of suit.-Ciml Procedure 

rode itsa s.rS.— Raising unnecessary tssues.—i>ea- 

fot ltfive ffi;il Procedure Code enables the Court 
Kng in as parties to the suit any petoon whose 
lights appear to be involved, and who may be affect^ 
by the result of the suit. It does not enable parties 
wlo are not liable to be affected l^y * It 

come in and raise altogether new issues which do not 

OTOuerly arme. Where the parties, however, all ae- 
„ qSfd in the irregular! W the sutwen^^^^^^^^ 

' •■ ' on the issues raised by tbe added defendant, the Hioh 

■■ Court did not think it necessary to q.uash the proceed- 

' ■ , ings. Padmalookan See *• 

i ' L. R., S. 3 Sr.,^ 26 t 10 W. R., 283 


_ 

aat —Suit to set aside certificate and for posses- 
sioa -The plaintiff claimed to be entitled, as cousin 
of one M., to 12 annas of the estate left by ilf., and 
wSit a suit againstthe two widows of f ™ 

a certificate had been gi-aiited, under Act XX\_U ot 
1860, to set aside the certificate, and for possession of 
the estate with mesne profits from the death ot .K 
to the institution of this suit. W. and others, who 
daimed to be entitled to a portion of the piviperty 
specified in the plaint, interyenecl, an^^d fo bo 
li^ade defendants under section 73 0^^ ^“ “ 
1859. Sold that they were not parties likely to be 
affected by the result, witliiu section i3, oi the suit, 
and should not have been made parties to the suit 

Ahmed Hosseih d.Khadija .^wT! 'IRQ 

[3 B. L. R., A. C., 28 , note : 10 W. R., 3 faD 


Col%o9, SS.73, SoO.-Act XXV II of im, s. 4.- 

Cerulate ofodministration.-SuU ly oo-heir against 

houfr of Lifioate-lf a suit ^ -'ffl 

who had obtained a certificate under Act AX' il oi 
for an account of the estate of the deceased 
nroprietor, a third party "’as added as a detend.Mit 
Sr section 73 of Act VlII of 1859, appemng 
from the accounts put in that a large poition o 
assets had been disposed of hy him as ag^t ot the 
holder of the certificate. On appeal,— ReM that a 
co-heir is entitled to foUow property of the deceased 
into the hands of any person 'vho s 
it, and such right is not taken away by the certificate. 
Therefore, any person who, ■with the consent 
holto of the certificate, has improperly possessed 
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PjAKTIljS--™cows5^?2Me<l. , ■ 

3. ADDING ^ PARTIES TO 'SUITS— 

■ ' (d) DBFBi<rDANTS—-(?o?i#mMe<:?, 

Application to add defendant-^continued. 

Hmself of property belonging to the deceased, and 
misappropriated it, may be Joined as a co-defendant. 
The tliird party was rightly so joined in this case. 
Nga Tha Ya V, Ml Ehan Mhaw 

' [5 B.X E., S71: 13 W, E., 443 

; 176. . — — — r Corporate body 

med hy an agent. — Ciml 'Procedure Code, 1859, s. 73. 
—•Where a corporate body — e.g., the East Indian Rail- 
•way Company — is sued, not in its corporate capacity 
but through an agent, the corporate body is not like- 
ly to be aSected by the result of the suit. A Court 
is justified in refusing an application to make such 
corporate body a party in the suit under section 73, 
Act VIII of 1859. Nubebk Chunder Paul v. 
Stephenson . . . .15 W. B., 534 

177. Adding defendant.— 

Procedure Code, 1859, s. 73. — Suit for partition . — 
Adverse title. — In a suit for a butwarra on the alle- 
gation that defendant had encroached upon certain 
ijmali lands, the latter urged that the said lands 
were not ijmali but the self-acquired lands of his 
(defendant's) son, who ought to be made a party. 
Held, on review of a previous decision, that as the 
son's interest was not adverse both to himself and de- 
fendant, unless the point raised was cleared up, the 
butwarra could not stand, and the son must therefore 
be made a party under section 73, Act VIII of 1859. 
Jox Kishen Mookeejee 'q. Raj Kisiien Mooeer- 
JEB . . • . . .16 W. E., 101 

Suit for posses- 
sion after foreclosure. — CivilProcedure Code, 1859, $. 
73. — An inter venor claiming under a title adverse to 
that set up both by the plaintiff and the defendant, 
might be made a defendant, under section 73, Act 
VIII of 1859, if his interest in the subject-matter 
of dispute was likely to be affected by the decision be- 
tween them, as in a suit for possession by foreclosure 
of a mortgage, in which the defendant admitted the 
fact of the mortgage, but the intervenor came in de- 
claring the mortgage to be false and collusive be- 
tween the alleged mortgagor and mortgagee, for the 
purpose of depriving him of a rnokurrari tenure 
which he held in the alleged mortgagor's estate. 
Saeoda Pershad Mitter V, Kylash Chunder 
BANEiiJEE . . . . . 7 W. E,5 315 

' 179. — — Persons lihely 

to 'be affected hy result of suit. — Intervenor.— -Civil 
Procedure Code, 1859, s. 73. — A person could not be 
made a party to a suit under section 73, Act VIII of 
1859, unless he was likely to he affected by the result 
of the suit. Where an intervenor claimed a portion 
of the subject-matter of the suit, it was held that it 
would he most inconvenient and contrary to all prin- 
ciple if every person claimiiig a title adverse to those 
set up by the piaintift‘ and def endant in the suit should 
intervene and be introduced into the suit;, so that as 
soon as the plaintiff's title was determined against 
him the intervenor might take up the case as a fresh 


'BA.'RTTEB— continued. 

3. ADDING PARTIES TO SUITS— 

(£?), Defendants— 

Adding deiendant— continued. 
claimant. JoY Gobind Doss v. Goureefeoshad 
Shaha ■ . ■ 7 W. B., 201' ■' 

IQO. — — — Interveners . — 

Civil Procedure Code, 1859, s. 73 . — Plaintiff sued to 
recover possession of a share of an estate 'which he 
alleged he purchased from the principal defendant, 
who denied plaintiff's title on the ground that the 
purchase-money had not been paid. Subsequently 
certain persons prayed to he made defendants, as they 
held a dnr-mokurrari, and were not liable to be turned 
out. They were accordingly added as defendants 
under section 73, Civil Procedure Code. It then 
appeared that the possession sought hy plaintiff was 
khas possession. Seld that, although it was primd 
facie necessary for these intervenors to be made de- 
fendants, yet, after the intention of the plaintiff be- 
came apparent, nothing would be gained by remov- 
ing them from the record, even if the Court had 
pow'er to do so in special appeal. Kbwul Sahoo v. 
Issue Dyal Roy . . .12 W. E., 334 

I9l. Suit for eject- 

ment hy landlord. — Intervenor. — In a suit by a land- 
lord to eject his tenant, persons alleging a title ad- 
verse to the landlord should not be made parties 
under section 73, Act VIII of 1859, Their introduction 
could not change the character of the suit, and if 
they wish to establish their own title otherwise than 
through the tenant they should bring a separate suit. 
Ganu bin Hanmantbat V . Moeo Ganesh 

[10 Bom., 429 

Kartick Nath Paeeay v. Chummun Roy 

[21W.B,,51 

X32, — — — Suit for decla- 

ration of title to portion of land. — In a suit for 
establishment of title to a portion of land with which 
defendants repudiated all connection, alleging the 
land to be in the possession of third parties, who 
were in consequence made defendants by an order of 
the Court under section 73, Civil Procedure Code, — 
Held that these parties were rightly made defend- 
ants, as having been interested both in the subject- 
matter and in the result of the suit ; and even if they 
had been wi-ongly made defendants, the onus would, 
under the circumstances, remain on the plaintiffs. 
Ram Taeucr Ghossal v. Radha Bullab Sircar 

[15W.B.,,97 

133 , — ^ Intervenor in 

1 applicatio7i for attachment before judgment . — Civil 
Procedure Code, 1859, ss, 86, 246. — Where a plaintiff 
applied for attachment of certain property before judg- 
ment under section 81, and a third party intervened, 
claiming to hold the property by purchase on his own 
account, — Held that such intervenor ought not to 
have been made a party under section 73 of the 
Code, hut that his objection should have been enter- 
tained under sections 86 and 246 of the Procedure 
Code. Ram Ruxtun Dass v. Gobind Dass 

, ,,[2 Agi?a,:Ml'. 
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P ABTIES— 

3. ADDING PARTIES TO SUITS — continued, 

{d) I>EFENI>ANTS-~£?0»!!l?i?ie«2.‘ 

Adding defendant — continued, 

X84. — — — Intercemr , — 

Suit fo^ specific performance . — In a suit to enforce 
tlie porfonnauoo of a contract on the allegation that 
defendant had received the conskleratiou-inouey, but 
refused to execute the conveyance, a third party in- 
tervened alleging a subsequent conveyance of the 
same property by an instrument whicli had been re- 
gistered. The first Court dismissed the plaint, but 
the lower Api)cllate Court gave plaintiff a decree 
against both jairties. MeJd that it was irregular to 
place au iiiterveuor upon the record and decide an 
issue between him and the other parties to the suit. 
GuBADHUii Cratteejee V . Eaj Keisto Roy 

[13W.B„T3 


435^ — Joint creditor , — 

Where one of several joint creditors who has no 
rights separate from that of the others refuses to 
join In the suit as plaintiff, and there is no averment 
of collusion on his part with the defendant, he cannot 
rightly be made a defendant in the suit. Keishna- 
EAV llAMCHANDEA U. MANAJI BIN SaYAJI . 

[11 Bom., 106 

Gubit Psashad Roy «j. Ras Mohun Mukhopa- 

BHYA • . • . 1 C, li. B., 431 


130^ Civil J^rocedure 

Code {Act X of 1877), ss.28 and 32, — Judicature Act) 
Order xvi^ Rules 3 and d.— The plaintiffs brought a 
suit to recover certain sums of money from the de- 
fendants due to them under certain contracts which 
they alleged had been entered into by themselves and 
one A. D. as agent of the defendants, and asked for an 
account. The defendants, in their written statement, 
contended that there was no privity of contract be- 
tween themselves and the plaintiffs, and denied the 
alleged agency of A. J). The plaintiffs, before the 
hearing, applied to the Court to have A, D. added as a 
party defendant under sections 28 and 32 of Act X of 
* 1877, asking to he allowed to amend their plaint so as to 

pray for relief in the alternative against the original 
defendants or the said /i. D., or both against the ori- 
ginal defendants and the said A, D, RLeld that 
binder section 28 they were entitled to the order on 
the authority of the case of Child v. Stenning^ X. JK., 

5 Oh, i>., Q9o, Bxtbdeee Doss v. Hoaee, Millee, 

6 Co. , . . • I. Ii. B., 8 Calc,, 170 


187* Vendor and pur- 

chaser.-^ Joinder, — Civil Procedure Cadet 1877 s. 32, 
In a suit by the purchaser of goods by sample against 
the, vendors for damages, on the ground that the 
hulk did not correspond with the sample, the vendors 
applied, under section 32 of the Civil Procedure Code, 
to add the vendor to them, on the same samples of 
the goods, as a defendant, alleging that the ques- 
tion between the plaintiff and themselves was the 
same as that between themselves and their vendor. 
Meld, refusing the application, that the plaintiff 
** ought not to have made the vendor to the defend- 
ants a party to the suit, and that his presence was 


P ABTIES — eo niin ued. 


3. ADDING PARTIES TO SUITS- 


(d) D REEND AXTS — coniimucd. 

Adding defendant— 


not nccessury in order trs en;iblt‘ ilie rflvid'u- 

ally and compU'ti'ly to adjudit.‘ato up«m uru! siiik all 
the questions involved in the suit.” AiAH.o:ME!> Bad- 
SHA V, NrcoL, Feemixo, a Co. 

, [I. Ii,' B*, 4 Calc., B'BB: 2 C. Ii, B., 330 


133 , — Mlorigagees of 

property.— Suit to recoi^er title-deeds.- In a suit by 
a father against a son ti) recover the title- dt.'eds of 
certain property alleged to have been pun‘hus<‘d by the 
plaintiff ill the name of the defendant when the latter 
w’as about two or three years old, which title-deeds 
w'ere said to be fraudulently retained by the son, tlie 
defendant did not appear, but two other persons, who 
alleged that they were mortgagees from the son, were 
made parties. Meld that they should not have been 
made parties under section 73 of the Civil Procedure 
Code, 1859, simply on the ground that they had lent 
money to the son on the security of the property. 
Akbus Abi u. Mahomed Faiz Buesh 

[1&W.B*,12' 


189. ^ ^ ^ Suit for parM'- 

tion. — Mortgagee of interest of co-owner,— -Civil 
Procedure Code (Act X of 1877), s, 32 , — ^In a 
suit for the partition of Joint family property, the 
mortgagees of the right, title, and interest of the 
plaintiff applied under section 32 of the Civil Pro- 
cedure Code to be added as parties, /Meld that 
their presence was not necessary in order “to enable 
the Court effectually and completely to adjudicate 
and settle all the questions involved in the suit^^ 
wdthin the meaning of section 32. Mohinbeo 
Bhoosun Biswas v, Shosheebhoositn Biswas 

[t L.B.5 5 Cale., a82 


180. — — Civil Procedure 

Code (Act XIV of 1882), ss. 82 and 372. — MorU 
gagee added as party,'— Purchaser pendente Uie, 
Mortgage before suit of defendanfs interest. — A. sued 
V. and /S', to establish Ms right to attach a certain 
house in execution of a decree obtained by him in 
a previous suit. In their written statement the 
defendants alleged that A. had obtained the decree in 
question by fraud. Shortly before the present suit, 
V, had mortgaged the house to M, for R33,000. 
About three weeks after the suit had been filed, 
M. advanced a further sum of E5,000 to F. on the 
same security, and on the same day (12th December 
1881) entered into an agreement with F. by whicli he 
agreed to buy the house for R45,000, the sale to be 
completed immediately after the decision of the 
present suit. The agreement provided that V. should 
defend the suit ; hut, if the result of the suit should 
he to establish the plaintiff^s right to seize the house 
in execution, then that M. should be at liberty to 
cancel the contract of sale. Subsequently V, wrote to 
M. delaring his intention of abandoning his defence. 
M, thereupon applied to be made a defendant to the 
suit, in order to protect the house from the plaintiff. 
Meld that M. was entitled to be made a party under 
sections 32 and 372 of the Civil Procedure Code 
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^ABTIES 

S. ADDING PARTIES ' TO SU 

{d) DsBiNBAiirTS— 

Adding defeiLdan.t-^core^i7JMedl. 

(Act XIV of 1882). Ahmedbhox Hubibhoy tj. 
VUBLEEBHOY CaSSTJMBHQY. Es BAETB HaSSAN- 
AHOY ViSEAM,.,: ^ 8 BOKL., 323 

191. ^ — Suit for posses- 

sion after rejection of claim under s. 246, Civil Pro- 
cedure Code, 1869. — Jif. divided lier estate among her 
children, retaining for herself one seventh, which was 
afterwards increased by a portion of wdiat had been 
given to one of the sons, who died. MJ's rights in 
the estate were sdld in execution to D., who sold them 
to iV, who sold them to K. K. brought a suit against 
certain parties, who held the estate in zur-i-peshgi 
from M. and her family, for possession of the whole 
estate, hut obtained a decree for one seventh only, 
giving him possession conditionally on his paying to 
the ziir-i-peshgidars M.^s proportion of the loan. This 
decree was, confirmed on appeal, and K. made liable 
for the costs of those defendants in respect of whom 
his claim had been dismissed. Meantime B,, an old 
judgment- creditor of K.^s father, took out execution 
against It., and applied for sale of Xj's rights in the 
estate, which were accordingly sold, the purchaser 
being X himself. Subsequently one of M.^s daughters, 
a successful defendant in the suit brought by K., took 
out execution of her decree for costs, and put up K.’s 
rights for sale. The sale was opposed, under section 
246, Civil Procedure Code, 1859, by R., a son of A., 
whose claim was summarily rejected, and K!s rights 
were bought by one A. R. then brought a suit 
within one year to set aside the sale, and to have his 
own title declared. The suit was against the purchaser 
and against the representatives of the zur-i-peshgidarsj 
but on the petition of L., one of heirs, her name 
was added to the list of defendants. The first Court 
gave E. a decree, but the lower Appellate Court 
found that his claim was barred by limitation against 
L., on the ground of non-possession within twelve 
years, and in respect of the zur-i-pesligidar because 
K.^s decree had lapsed by delay in execution. Seld 
that JL. was interested in the result of the suit, and 
the lower Courts committed no error in law in admit- 
ting her to be a defendant under section 73, Civil 
Procedure Code, 1859. Ram Sheuh SiNaii v. Maho- 
med Ameee , , , . T3W.B., 78 

192 ^ ; Offi cial As- 

signee. — Suits against insolvent pending at time vest- 
ing order is made. — The Official Assignee has no legal 
right under the Insolvent Act to apply to be made a 
party to suits against the insolvent pending at the 
time of a vesting order being made, nor has he the 
powder, after judgment and decree have been pro- 
nounced in a suit against the insolvent prior to his 
vesting order, to get himself made a party to such 
suit wdth a view of setting aside the judgment or 
appealing therefrom. In he Hunt, Monnet, & Co. 
Ex paete Gamble w. Bholagie Mangir 

[1 Bom., 251 

193. Rower of Court. 

—-JjimUaiiont — Civil Erocedure Code (Act XIV of 



3. ADDING PARTIES TO' SUITS 
(«?) Dependants— 

Adding defendant— 

1882), ss. 28, 363, 364. — No question of limitation 
can arise with respect to the Courtis power to make 
an order adding a party defendant to a suit. Ori- 
ental Bank Coepoeation v. Chaeeiol 

[I. I,, B., 12 Calc., 642 

Nor a respondent. Maniceta Moyee v. Boeoda 
Peosad Mookebjee . . I, L. B., 9 Calc,, 855 

[11 a Ii. B., 430 

(e) Appellants. 

194 . ^Adding appellants.— Per- 

sons not parties Persons not parties 

in the original suit are not entitled to have themselves 
added as appellants in the Appellate Court. Wat- 
ON V. SUENOMOYEE , , 9 W. B., 259 

195. — Civil Rrooe- 

dure Code, ss. 32, 882. — There is no power in the 
Code of Civil Procedure (Act XIV of 1882) to make 
a party to the suit a co-appellant. Sections 32 and 
682 rof the Code give to an Appellate Court power 
only to strike out the name of a party, or to direct 
new parties to be added to the suit, whether as plain- 
tiffs or defendants, Vasudeb Balkrishna v. Sa- 
lUBAi , . . . I. Ii. B., 10 Bom., 227 

196. — — — — ^ — Assignment of 

interest pending suit. — Adding assignee as party . — 
After the dismissal of the plaintiffs* suit, and pending 
a regular appeal to the High Court, the plaintiffs 
applied for leave to add the name of a party to wdiom 
a share of their right in the subject-matter had been 
assigned subsequently to the dismissal of the suit in 
the Court below. The Court refused the application, 
Jameela *». Mahomed Hossetn 

[Marsh., 251: 2 Hay, 111 

(/) Respondents. 

y 197. — — • — Adding respondent.— 
Procedure Code, 1882, s. 559. —Limitation Act, 1877- 
— The discretionary power of directing a person to 
he made a respondent, conferred on the Appellate 
Court by section 559 of the Civil Procedure Code, is 
not limited by any provision in the Limitation Act (Act 
XV of 1877). Manickya Moyee v, Boeoda Peo- 
sad Mookeejeb . . I. B. B„ 9 Gale., 855 

- ■ [lie. Ii.B.,400. 

|/ Nor in the case of the addition of a defendant. 
Oriental Bank Coepoeation r. Ghaebiol 

, [I. Ii. 'B.,12CaIe., 842 

198. — — . Appellate 

Court. — Civil Vrocedtire Code {XIV of 1882), s, 569, 
— The Court of first instance gave the plaintiff in a 
suit for money a decree against the defendant E., ex- 
empting the defendants A. and if. B. appealed, mak- 
ing the plaintiff the respondent to the appeal. The 
plaintiff did not appeal from the decree of the Court 
of first instance in respect of the exemption of A. and 


' 





DIGEST' Of CASUS. 


4. SUBSTITUTION Of m^Tim^conirnned. 

(h) PLAINTIFF'S^ — eontinued. 

Substitution of 

the pendency of a suit brought by a Hindu widow to 
recover possession of her husband"’ s estate, the widow 
died, and two claimants (hrst a female on the strength 
of a will executed by the widow, and afterwards the 
heir of the deceased husband) were made co-plainti ffs, 
JSeld that, although it was not strictly regular or usual 
to allow the tw^o claimants to come upon the record 
as co-plaintiffs, the irregularity had been cured by 
the consent of the parties, it being for their advantage 
that the trial should proceed, and that the co-plain- 
tiffs should be left in possession of any decision which 
they might obtain against the defendants, and allow- 
ed to settle the question arising between themselves 
in other proceedings. Pabbutty >. Higgin 

[IT W. B., 475 

S. C. Pabbatti V. Bhikuh 

[3 B. Xt. B«9 . Ap.j 33 


'BAMTIES ^eontinued, 
g. ADDING PARTIES TO SUITS— 

(/) Respondents — continued. 

Adding respon.dent->coj?j5i?iMed5. 

M, The Appellate Court made A. a respondent to the 
appeal, under section 559 of the Civil Procedure Code, 
and, exempting B., gave the plaintiff a decree against A. 
Meld that, inasmuch as section 559 does not empower 
an Appellate Court virtually to make an appeal for an 
appellant, who has refrained from availing himself of 
his privileges under the law, by introducing for him 
other respondents than those he has included in his 
petition of appeal, and it could not be said that A. was 
** interested in the result of the appeal,” as, having 
the unappealed decree of the Court of first instance 
behind him, his position was secure, the Appellate 
Court had improperly made A. a respondent to the 
appeal and given a decree against him. Atma Ram 
u Balkishen . . I. L. B., 5 All., 266 

4 SUBSTITUTION Of PARTIES. 


(c) Defendants. 


203. Substitution of defendant. 

— Death of defendant , — As soon as it is shown that a 
defendant was dead at the time the plaint wms filed, 
the Court ought to refuse to proceed further in the 
suit, and to leave it to the plaintiff to begin de novo 
against the proper person. Subnomoybb v, Bykhnt 
Chundeb Mbstofee . . . 25W, E.j l7 


204. " — — - Death of defend^ 

ant , — DepresentaiiYe of deceased defendant, 
the plaintiff in a suit prays that a person may be 
substituted on the record as the heir of a defendant 
who has died, the Judge should raise an issue as to 
whether the person sought to be substituted is the 
heir of the deceased defendant. Kanai Ball Khak 
V, Sashi Bhbson Biswas , I, D, B., 6 Calc., 777 

£8 C. L. R., 117 


205. Droeedure . — 

Death of debtor after attachment and before sale . — 
Representatives not made parties. — Sale illegal , — 
Where a judgment-debtor died after his land had 
been attached and the creditor brought the land to 
sale without making the representatives of the de- 
ceased pai'ties to the proceedings , — Meld that the 
sale was illegal and must be set aside, Hamasami 
Ayyang-ab V, Bagibathi Ammal 

■ [I. Ii. B., 6 Mad., 180 


{d) Appellants. 


206. Substitution of appellant, 

— Right of lessor after lease has expired to present 
lessee . — A lessor cannot, after the expiration of 
the lessee^s lease, appeal from the dismissal of the 
lessee’s suit concerning a boundary dispute. Com- 
MISSIONBB OF THE SOONDEBBDNDS V. CHUNDEB 

CooMAB Ghose . . . . 3 W. B ,5 176 


‘‘ Plaintiff ” was held to include an appellant in 
Eajmonee Dabee V , Chundeb Kant Sanded 

[I, L. B., 8 Calc., 440; 10 0. Xi. E., 437 


(a) Geneballt. 

3 ^ 99 ^ Power of Court to substi- 

tute parties. — Civil Procedure Code^ 1859, s,7S . — 
A Court has no power under section 73, Act VIII of 
1859, to substitute one party for another, by striking 
one off and putting another on the record. Bal 
Gobind Tewabee V . Hubebnath Peeshad Sahoo 

[16 W. B., 183 
See JUDOOPUTTEE Chatteejee V . Chundeb 
Kant Bhuttachabjee . 9 W. B., 309 


201. Substitution of plaintifil— 

Assignee of plaintiff . — Waiver of objection. ^Ground 
of special appeal . — It is not correct to substitute the 
assignee of the original plaintiff as the plaintiff on the 
record, the proper course being to add him as a party 
plaintiff if he desires it. Where, however, the substi- 
tution is made before judgment in the first Court, 
and is not objected to, and there is no allegation that 
any party had been prejudiced thereby, the error will 
not he considered in special appeal. Juddoputtee 
Chatterjee v. Chunder Kant Bliuttacharjee, 9 W, R., 
S09 s Saheh Roy v. Choonee Singh, 9 W. R., 487, 
considered and explained. Sushee Bhusan v. Mud- 
don Hohun Chottopadhya , 2 O. li. B., 297 


202. — — - — Consent of 

parties. — Irregularity. — Death of plaint ff , — During 


(b) Plaintiffs. 


200. — Murchaser of 

plaintiffs interest , — The Court has no powder to 
allow the purchaser of the rights of the plaintiff in a 
suit to he substituted for him on the record. J udoo- 
PUTTEB Chattebjee V, Chundeb Kant Bhutta- 
chabjee . . . . • 9 W, B., 309 

Sahbb Roy v. Choonee Singh . 9 W. B., 487 


Beeb Chundeb Roy v. Tumeezoodeen 

[12 W. B., 87 

See Bal Gobind Tewabee v. Hubeenath Peb- 
SHAD Sahoo . . . 16 W, B,, 183 
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'PAlRTTES-‘-‘eonUmed, , 

4.; SUBSTITUTION OF PARTIES— 

' (e) Respondents. 

207. — — ^ —Snbstitnting respondent, 

• — Discretion of Court to add parties as respondents, 

A Judge 1ms discretibn in the matter of adding a 
fresh respondent to the record, the latter having 
been a party to the original suit. Showdaminee 
Dosses v. Ram Roodbo Ganoooet 

[sw.R^se? 

208. — ^ Ciml Proce- 

dure Cade {1882)i ss. 8, 368, 582. — Respondent, 
Death of. — Practice. — Having regard to section 3 of 
Act XIV of 1882, it is clear that the word “ Code in 
schedule II, article 171 B of Act XV of 1877, applies 
to the present Code of Civil Procedure, Act XIV of 
1882; and that, therefore, the word “defendant^’ in 
section 368 of that Code when read with section 582 
must be held to include respondent.^’ In the mat- 
ter or THE PETITION OP SOSHI BhUSAN ChAND. 
SosHi Bhusan Chand n. Grish Chttn'der Ta- 
duqdas • . , I. Xi, R.j 11 Calc., 694 

200, — * Co-sharer of 

plaintiff in suit. — When a co-defendant (a co-sharer 
wth the plaintiif in the property in dispute) was 
thought by the Judge to be a necessary party as re- 
spondent in the appeal, — Held thnt the Judge should, 
under section 73, Act VIII of 1859, and otherwise, 
have caused him to be made a respondent, instead of 
dismissing the appeal. Achembah Paurey v. 
Ramsahoy Paurey . . W, B., 1864, 136 

210. — Procedure in 

case of the death of respondent pending an appeal. 
—Civil Procedure Code {Act X of 1877), ss. 368, 

Procedure analogous to that laid down in sec- 
tion 368 of the Civil Procedure Code (Act X) of 1877 
in respect of the death of a defendant, must be ap- 
plied in the case of the death of a respondent. Where, 
therefore, a respondent dies during the pendency of 
an appeal, it is for the appellant to take the initia- 
tive, and he is at liberty to select one or more per- 
sons to defend the appeal; and no person other than 
the person so selected has a right to force himself 
into the proceedings and to claim to have his name 
entered as representative of the deceased respondent 
against the appellant’s consent. Persons so intro- 
duced on the record may or may not be the real re- 
presentatives of the deceased respondent; but the 
merits of their claim to he such, on the ground of any 
right or status, such as that of adoption, is immate- 
rial to the determination of the appeal. Lakshmibai 
V. Balkbishna , • . ' I. ,B.5 4 Bom., 654 

See Rajmonee Dabee v. Chundub Kant San- 

[I, Ii, B., 8 Calc., 440 : 10 G. B. B., 437 

211, . — — Civil Procedure 

Code, 1882, ss. 365, 368, and 582.— Deceased sole re- 
spondent.— -Practice.— VxidiQv section 368 of the Civil 
Procedure Code (XIV of 1882), a plaintiff may have 
the representatives of a deceased sole defendant 
placed on the record so that he may continue his suit 
against them, but there is no section which allows the 


PARTIES — continued. 

4. SUBSTITUTION OF PARTIES— 

(e) Respondents — eontimed. 

Substituting respondent— 
representatives of a sole defendant who has died to 
he placed on the record at their own request. Con- 
sequently section 582 gives no authority to a Civil 
Court to place on the record at their own request the 
representatives of a deceased sole respondent. Such 
an application cannot be entertained. Bai Jateb v. 
Hathisinq- . . . ' T. B. B., 9 Bom., 58 

212, Civil Procedure 

Code, ss. 32,368. — Death of respondent in appeal . — 
Rival claims to represent deceased. — Although a 
Court is hound by section 368 of the Code of Civil 
Procedure to place on the record the name of the 
person alleged by the appellant to be the legal repre- 
sentative of a deceased respondent, nevertheless, 
where a person, other than the person alleged by the 
appellant to be such representative, claims, on good 
primd facie grounds, to he the representative of the 
deceased respondent, and the interests of the person 
entitled to the estate of the deceased may he preju- 
diced, the Court should, under section 32 of the Code 
of Civil Procedure, proceed to make such claimant 
also a party to the appeal. Athiappa v. Ayanna 

[I, B. R., 8 Mad., 300 

213, Purchasers of 

share in property after decree. — ^On appeal to the 
High Court from the decree of the Court of first in- 
stance, the plaintiff appellant made respondents cer- 
tain persons who, after the passing of that decree, had 
purchased at execution sales the rights and interests 
of the plaintiff in portions of the landed estate of the 
family. Held that such persons not being affected 
by that decree, the Court could not make any order 
respecting their claims, and they had been unneces- 
sarily made parties to the appeal Radha Kishen 
Man r. Bachaman . . I, B. B., 3 All., 118 

214, — — Civil Procedure 

Code (Act XIV of 1882), ss. 368, 369, and m2.— 
Death of a respondent pending appeal. — Right of 
assignee of his interest to be substituted in his place* 
— At an auction sale held in execution of a decree 
passed against one Q. A., certain property put up 
for sale w’as purchased by one JT. M., the husband of 
the opponent. Subsequently K. A,, the brother of (?, 
^./brought a suit against the opponent to establish his 
right to the property jpurchased by the opponent’s 
husband. On the l7th February 1882 he obtained 
a decree declaring that he (K. A.) was entitled to 
a half share of the property in dispute, and an order 
was made tljathe should have joint possession with 
the opponent of one moiety of the property. On the 
termination of the above suit, which had been brought 
hy X. A. in forma pauperis, ho w^as required to pay 
the Court fees. For that purpose he procured an 
advance of R290 from the applicant on the security 
of the moiety of the property which was awarded 
to him by the decree. He passed a deed of sale to 
the applicant, on the understanding that the property 
should be recouveyed to him by the applicant on the 
repayment of the advance with interest. In the 
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4. SUBSTITUTION OF PARTIES— 

(^) EESPOIirDENTS— 

Substituting respondent—co?2«iw«fei, 

ineantiine cross appeals were tiled against the above- 
mentioned decree passed in favour of JT, A.^ and at 
the hearing of the appeal the lower Appellate Court 
varied the decree of the Subordinate Judge, holding 
that K. A,, was entitled to the possession of the pro- 
perty as sought for. From this decree the opponent 
preferred a second appeal to the High Court, which, 
at the time of this application, was still pending. 
Before the hearing of the appeal, K. A., died, and 
the applicant thereupon applied to have his name 
placed on the record as respondent. JBeld that the 
applicant w^as entitled to he made a party. The 
analogy of section 368 is to he extended generally to 
appeals, and the party appealing may choose his own 
respondent as representative of deceased. The more 
specitic rule prescribed in that section must prevail, 
in the cases to which it is exactly applicable, over 
the more general rule iu section 372. But the rule 
in section 368 may well he intended for the case in 
which the death, and death only, of the defendant 
constitutes the change of circumstances for which it 
was thought necessary to provide ; but where there 
has been, not only the death of the respondent, but 
an alleged prior conveyance to him of the property 
awarded by the decree appealed against, there is a 
fact in addition to the fact contemplated by section 
368, and the rule in section 372, being alone suffi- 
ciently inclusive, must apply. An appellant may 
dstermine who shall he respondent, but not that any 
particular person shall not be a respondent. The 
choice of respondents made by the appellant may be 
defective through ignorance or fraud, and the real 
representative of the decree-holder cannot justly he 
refused an opportunity of maintaining the decision 
which it is sought to upset. Rajaram B hag- vat v. 
JiBAi . . . .1. Ij. B. 9 Bom., 151 

215. Death of re- 

s^ondent , — ’Representatives not added. — Civil Proce‘ 
diwe Code, 1S59, s» 104 . — A suit having been dismissed, 
plaintiff appealed from the decision ; and although 
the defendant’s death was notitied to the Court, and 
the plaintiff did not attempt, under section 104, Code 
of Civil Procedure, to bring in the heirs of the de- 
ceased or have deceased in any way represented, the 
Court tried the appeal and passed 'a decree. Held 
that the decision of the lower Appellate Court was 
incorrect in law. Moneb Lall v. Fuzul Hosseik 

[14W.R.,337 

See Roop Naeaijst Singh v. Ramaybe Singh 

[3 O. KB., 192 


Deailh of re- 


spohident before decree on appeal passed against him . — 
Decree passed in ignorance of death of party , — Where 
a suit, which had been decreed in the first Court, 
w^as dismissed on appeal after the death of the 
plaintiff, and the representatives, of the latter had 
not aided in keeping the defendant ignorant of his 
death, the High Court met the difficulty, as to exe- 
cuting a decree against a., dead man, by ^directing 


PARTIES 

4. SUBSTITUTION OF ' PARTIES 
(e) Respondents-- 
Substituting respondent— 

the lower Appellate Court to try the appeal de mtm 
making the dead man’s representatives reispoiidents. 
Shama Puddo Moitbo v. Dxnonat.h Bagchke 

[25 W. 'B.,.108 

5. TRANSPOSITIOK OF PARTIES. 

217 . Ma.king a defendant plain- ' 

tiff and making the plaintiff a defendant.— 
Partnership suit. — Civil Procedure Code (X of 1S77), 
s. 32 , — The plaintiff in a partnership suit to which 
there were twenty-one defendants, applied to the 
Court for leave to withdraw the suit, or that the 
suit might be dismissed. Ten of the defendants sup- 
ported the plaintiff’s application. Two of the defend- 
ants objected, and applied, under section 32 of the 
Civil Procedure Code (X of 1877), that they’ might 
be made plaintiffs and that the plaintiff might be 
made a defendant. The Court granted their applica- 
tion. EdULJI MANCHERJI WaCHA V. VnXEEBHOY 

Khanbhoy . , . I. Xi. B., 7 Bom,^ 167 


218. Making parties defendants 

into plaintiffs against their consent— In a 
suit for arrears of rent certain parties intervened 
alleging that they were co-sharers with the plaintiff. 
They were placed by the first Court on the record as 
defendants and the suit \vas dismissed. The lower 
Appellate Court transferred the intervernors against 
their -wiil to the side of the plaintiffs and remanded 
the case for re-trial. Held tliat this proceeding was 
without authority or jurisdiction, as a person can- 
not be made a plaintiff against his wfill, unless there 
is such an ecpiity on the part of another as to com- 
pel him to he such. Behauee Lall Doss v. Kadka 
Nath Doss . . . .22 W, B„ 229 

219. Making defendant a 

plaintiff. — Civil Procedure Code, 1859, s, 73 . — Add’* 
ing parties after amendment of p}lairit. — A Court 
could, under section 73, Act VIII of 1859, addx>arties 
to a suit, as well as transpose a party from his posi- 
tion as pro forma defendant, and array him amongst 
the plaintiffs after amendment of the plaint under 
section 29. Pitambhb Pyne v. Toolsee Dossee 

' . [7 W. B., 39 

6. PARTIES WITH VARYING RIGHTS. 

220. Joinder of parties with 

varying rights, Effect of. — Alteration of rights 
of When two or more parties have been 

joined in a suit with rights various in degree and 
kind, the mere fact of such joinder cannot confer 
on any of the parties so joined new rights, or rights 
adverse to those of the others. Parbuttee v. 
Krishan Purtab Bahader Sahib 

[lH.’W.,Ed,1873, 44 

7. PARTIES IN TWO CAPACITIES. 

221. ^ One person party both as 

plaintiff and one of the defendants^—O&y^c- 




PABTITIOlSr. 

1. FOliM OE PAMITIOir 
.. 2. Private Partition 

3. Kioht to Partition 

(a) Generally 

{ b ) Partition oe Portion op Pro 
.. PERTY . . . 

4. Appointment op Commissioner 

5. JpEisDiCTroN op Civil Court n 

Suits RESPECTixva Partition 

6. Question op Title 

7. Mode op eppectino Partition 

8. Epfect op Partition 

9. Liability apter I^artition 

10. Miscellaneous Cases 


225. Special appeal. Objection 

taken on. — •Irregidarity not affecting merita of 
ease , — By Prinsep, J , — Tlie objection as to the de- 
fect of parties after the case had passed tin-oiio-h two 
Courts, is not; one aifecting the merits of tlie case 
so as to be a ground of special appeal. Boybonath 
Bag- 'ij. Grish Chunbee Boy 

[I, L. B., S Calc., 28 

But see Shxyeam Vithal t?, Bhagtrthibai 

■; [6 Bom., A., C,, 20; 


4308 
4310 
4310 
4314 
4316., 
4316; 

See Bombay Act V op 1802, s. 3. 
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DIGEST OP CASES. 


PABTIBS — continued. 


10. PRIVILEGES OP PARTIES. 


Bee Cases undee Arrest— -Civil Aerest. 


226. Hon-attendance in Court 

— Appearance hy agent.'— ‘A Rajah instituted a suit 
under Act X of 1859 through an agent appointed in 
that behalf. The Deputy Collector cited the Rajah 
himself to appear and he exammed. He excused 
himself on the ground of the privilege under Act 
VIII of 1850, section 22, and at the same time peti- 
tioned that the evidence of liis general agent might 
he taken. The Deputy Collector, without examining 
the general agent, dismissed the suit, on the ground 
that the suit ought to have been instituted by the 
general agent; and that the Rajah himself was bound 
to obey his citation. Held that the Deputy Collec- 
tor was hound to receive the evidence of the g’eiieral 
agent and to decide the case upon the evidence 
which was tendered ; and that the refusal of the Rajah, 
who had the privilege which he claimed, and his ap- 
pointmeiit of a special agent or niooktear for the 
purposes of the suit, instead of bis general agent, were 
no grounds for dismissing the suit. JuGGrUD Indue 
BuNWAKEB V. SOOBJCOOMAE CHOWDHRY 

[Marsh., 627 


227. Ma Ih omeda n 

lady of ranlc, — Where a. Mahomedan lady of position 
residing within the town in which a Court held its 
sitting was willing to admit the Court to an interview 
at her own residence, the Judge was held to have 
done wrong in insisting upon her personal appearance 
in Court. Zobueutoollah Chowdry 'q. Asalood- 
DEEN Chowdey . . .15 W. B., 129 


PARTIES TO CONVEYAITCE. 


Bee Receiver . 6 B. L. B., 492, note 


Mortgagor and 'mortgagee. — Sale of 

mortgaged properties in execution of decree. — JPur- 
chase by mortgagee . — Where a mortgagee becomes 
the xmrehaser of property sold under a decree for sale 
obtained by him on his mortgage, it is not necessary 
that the mortgagor should join in the conveyance of 
the property to the mortgagee. Jaleeram o. Chun- 
DEE COOMAEEE DOSBEB . 12 B. X«. B., Ap., 7 


PARTIES — continued. , 

7. PAETIES IN TWO CAPACITIES-M»«)>»ec2. 

One person party botli as plaintiflf and 

one of the • defendants — continued, 
iion, Yalid%fy of . — -The plaintiff, as heir of his mother, 
sued a firm, in which lie was himself a partner to re- 
cover the amount of certain loans which he alleged 
that his mother in her lifetime had made to the said 
firm. It was objected that the, suit was improperly 
framed, inasmuch as the plaintifi; w^as also made a de- 
fendant. Held that the objection was not maintain- 
ahie, the plaintiff heing a defendant in a different 
capacity. Peemji Ludha d. Doss a Doongeesey 

[I. L. B., 10 Bom., 358 i 


8. DISABILITY TO SUB. 


222. Deaf and dumb person. — 

Might to .sue . — A deaf and dumb person is not on 
that account alone to be deemed incompetent to sue 
or to be sued. Buggee Ram v. Buldeo SiNgh 

[2H.'W.,414 


9. OBJECTION AS TO DEFECT OF PARTIES. 


223, Effect of omission to join 

necessary parties.— Procedure Code, 1S59, 
s. 73. — Held that it was opposed to the spirit of the 
Civil Procedure Code to dismiss a suit merely on 
account of there heing defect of parties, — the Court, 
under section 73 of the Code, being vested with the 
power of making the persons who seem to he inter- 
ested in the subject-matter parties to the suit. Ruch- 
PAUL u. JoHUREE . . .1 Agra, 147 

By section 31 of the Codes of Civil Procedure of 
1877 and 1882 a suit is not to be dismissed for mere 
misjoinder of parties. 


224. — Objection by defendant to 

want of parties.— Procedure Code, 1877, s. 
34 , — Section 34 of the Civil Procedure Code (Act X 
of 1877) limits the time within which a defendant 
may object for want of parties, hut it does not so 
limit the right of the plaintiff to add parties. In 
some cases section 34 would not prevent even a de- 
fendant from objecting to the w'aiit of a j)ropGr party 
after the first hearing, — e.g., where, after the first 
hearing and before decree a coparcener or remainder- 
man or reversioner is born, or where a woman (who is 
a party) is married to a man who is not a jiarty to 
the suik The objection did not exist at or before 
the first hearing, and therefore could not have been 
made or waived by the defendant; and if he made it 
at the earliest opportunity after it came into exist- 
ence, he would have satisfied the spirit of section 34. 
Mod HE V. Dongre . . I. L. B., 5 Bom., 609 



DIGEST OF CASES, 


PABTITIOH — continued. 

See Mesne Pbopits “-Eight to and 'Lia- 
bility EOE— •. 7 B. B. B., P, C.9 IIS 

See YeNDOB AND' PirECHASEB— Y eFDORj 
Bights and Liabilities oe— 

[7 B. li. B.,, P. 'O., 113' 


P AETITIO TT— 

See Co- SHABEES— Cultivation oh Joint 
Peopebty . I. li. B,5 3 All,, 818 
[I. li. B., 4 AIL, 515 

See Hineh Law— Endowment — Crea- 
tion OR Endowment. 

[I. li. E., 4 Calc., 56 

See Cases under Hindu Law — Parti- 
tion. 

See Cases under Jurisdiction or Civil 
Court— Revenue Courts— Partition. 

See Limitation Act, 1877, art. 144 — 
Adverse Possession . 3 C. B. B., 453 

See Sale rob Arrears or Revenue— 
Setting- aside Sale— Other Grounds. 

[5 B. B. B., 135 

See Supreme Court (Bombay). 

1 Bom., Ap., 76 


— Suit for, and to eject ryots. ; 

See Landlord and Tenant— Eject3Ient 
— Hotice to quit. 

B.,lMad.,, 333 

See Multirariousness. 

[I. B. B., 1 Mad., 333 


— Suit for riglits under- 
See Res Judicata'— Parties — Inte'r- 
VENORS . • I. Xi. B,, 3 Calc., 705 


1. FORM OF PARTITION. 


— Acceptance of share on— 

See Evidence— Civil Cases — Recitals 
IN Documents . I.L. B., 1 Bom.. 561 


Imperfect partition. — Sanotion 

to partition. — Act XIX of 1S63. — Partition depend- 
ing on consent of parties. in their judgments 
should hear in mind the very distinct character oi 
the several kinds of partition, and until it has heeii 
ascertained with what description of partition they 
have to deal, the question of the sufficiency of the 
sanction or confirmation given to it cannot he deter- 
mined. In certain cases the Commissioner's sanction 
is required, in others that of the Collector. There 
are partitions known as imperfect partitions depending 
upon the conduct of the parties, and effected from 
first to last only with their consent. Muiiusideb 
Beg ' 0 , Hossein Ali . . . 2 IST. W., 26 

2. — Informal partition.— 

tion hy finding of Court in suit. — Where plaintiff 
sued for certain land in dispute as his own, and the 
lower Court found that it wms his share, and that 
defendant held his separately, no further formal par- 
tition was held to be necessary. AIodhoosoodun 
Chatteeaee V , Juddooputty Chuckeebutty 

. [9 W. B., U5, 


— among narvardars or bRagdars. 

See Bo^ibay Act Y or 1862. 

[I. Ii. B., 1 Bom., 225 

— by Ameen. 

See Possession— Nature or Possession. 

[I. Ii. B., 4 Calc., 378 

— Deed of— 

See Evidence— Civil Cases— Secondary 
Evidence— Unstamped or Unregis- 
tered Document. 

[I. Ii. B., 2 Bom., 635 
See Registration Act, 1877, s. 17 (1866, 
s. 17} . ,1. Ii. B., 1 Bom., 67 

See Stamp Act, 1879, sch. I, art. 37. 

[I. Ii. B., 9 Bom., 50 


— Effect of, as to pre-emption. 

See Mahomedan Law— Pre-emption — 

Eight or Pre-emption— Co-sharers. 

[7 B. Ii. R., 9, 42 
16 W . B., no 

— Bight to— 

See Cases under Hindu Law — Custom 
— Impartibility. 

See Sale in Execution or Decree- 
Purchasers, Title or — 

[I. Ii. B., 10 Gala, 252 

— > Suit for— 

See Costs — Special Cases — Partition. 

[2 B. Ii. B., A. C., 337 
11 B. Ii. B., Ap., 35 
1 Hyde, 122 

See Jurisdiction — Suits ror Land- 
Partition . . 6B.Xi. B., 134 

[I. Ii. B., 4 Bom., 482 


2. priyate partition. 

3 ^ Effect of private partition. — 

XJfect of, on right of pre-emption. — A private parti- 
tion, though not sanctioned by official authority, will, 
if full and final as among the parties to it, have the 
same effect as the most formal partition on the right 
of pre-emption. Gopal Sahi OjoodheaPer- 
SHAD . « . . .2 W, B., 47 

4, Xfeci of, on sur- 

‘oey proceedings. — A private partition of a joint 
estate is not inconsistent with suhsecpenfc survey 
proceedings and does not take away their legal effect. 
Hukooman Chowbay V , Bindhoo Toraba 

[10 W, B., 336 

5. — — JEffect of, on ^par^ . 

ties . — Government and purchasers at revenue sale . — > 
A private butwarra, though not binding against the 
Government or against a purchaser at a sale for arrears 



BIGEST OF CASES. 


2. private PARTITION— 

Effect' of private ’98iTtitioii--conUnmd. 
of Government revenue, who derives ins title directly 
from Government, is binding as between the parties 
to the biitwarra and persons claiming title under 
them. Tbipooraf Sookdaeee Chowdhrainee v 
Kali Ghtjndea Roy Chowlhey . 18 W, B., 327 


— - ■ Might to stihse- 

qumi partitw^^ Act XIX of 1814.— Where 

an estate was divided by private agreement more than 
fifty years ago, and the division was subsequently main- 
tained in a judicial decision, since which the co-sharers 
had for many years exercised rights of ownership 
independently of each other, a butwarra of the whole 
estate cannot afterwards be demanded, even though a 
regular separation of one share has been intermediately 
obtained by a suit in a Civil Court, Prrmessur 
Butt Sahee v. Audh Sahajee , 5 W. R., 40 


of 1814, s. 30.— A private partition is no bar to pro- 
ceedings in the Revenue Courts under section 30 of 
Regulation XIX of 1814. Joynath Roy v. Lall 
Bahadur Singh 

[1. L. R., 8 Calc., 126 : 10 C. L. R., 146 


Bewy. Meg. XIX 

of 1814, s. 80. Mower of Collector. — JurisdioHon 
of Civil Court.— It is not correct to say that, under 
section 30 of Regulation XIX of 1814, the Collector 
is not at liberty to make any partition where the 
owners have already partitioned the lands amongst 
themselves. The true meaning of the section is that 
the Collector must be guided by the nature of the es- 
tate^ in applying the rules contained in the preceding 
sections of the Regulation j and that where estates are 
not held in common tenancy, only a portion of those 
rules will apply. If the parties have divided the 
lands without agreeing as to the shares of the 
Government revenue to be paid by them, respectively, 
aU the Collector has to do, when a partition has been 
applied for, is to make an assignment of the revenue 
in proportion ^ to the interest of each shareholder. 
If they have divided the lands and arranged amongst 
themselves as to the portion of the Government 
revenue which each is to pay, it is open to the Collector 
to accept or reject that arrangement. The Civil 
Court has nothing to do with the matter. Ajoo- 
DHiA Lall v, Gumani Lall . 2 C, L. R., 134 

3. RIGHT TO PARTITION. 

. (a) Generally. 

9, — Oo-AhRVQV^.—Mffect of partition. 

— In cases of joint ownership each party lias a right to 
demand and enforce partition. A shareholder of a 
putni talook can claim and enforce a partition of such 
putni talook as against his co-sharers, hut sucli 
partition would not aifect the liabilities of the parties 
under tlieir contract with the zemindar. Shama- 
SUNDARI DEBI V. JARDINE, SeJNNER, & Co. 

. [3::33. L, B., 'Ap., , 120 12 .W, 160 .. 


Meg. XIX 


M AIR’TITIO'N — continued. 

3. RIGHT TO PARTITION— 

(a) G'E'NBRAij'LY—coniimied. 

10. — — j oint owners in riglit of wor"* 

sMp of idol . — Merformanoe of to or ship hg turns, 
—The reasons for which one of several joint owners 
is entitled to a partition of the joint property, apply 
also to the case of a joint right of performing the 
worship of an idol. The joint owners of such a 
right are entitled to perform their worship by turns. 
Mitta Kunth Audeicaery V, Neerunjun Audet- 
CARRY . 14 B. L. R., 166 : 22 W. B., 437 

MaNCHAEAIH V, PRANSHANKAR 

[LXi.B., 6 Bom., 298 

11 . ^ _ Pntnidars.— to enforce 
partition. — lutnidar of undivided share , — One 
putnidar of an undivided share of a zemindari held 
hy joint proprietors, has no right to sue to enforce 
partition against another putnidar where there is no 
contract between the ,two, or between the putnidar 
and his zemindar, to divide. Ridai Nath Sandyal 
V, IswAR Chandra Saha 

[4 B.L. R., Ap., 57, note 

12 . — ^ Estate held in separate 

possession. — Suit hy one of several shareholders^ 
—Beng, Meg. XIX of 1814, s. 80.— When an estate 
is held in separate possession, a butwarra of the whole, 
for the purpose of apportioning land according to 
the jummas of the shareholders, who had severally 
entered into engagements with the Government, 
cannot he insisted upon by one of the proprietors 
under section 30, Regulation XIX of 1814. Buj- 
BUNaEE Lall u. Velaet Hossein Khan 

[5 W. B., 186 


Separate holders under 


private partition, — Might to have pariition hg 
Collector after private arrangement and disagree-^ 
ment . — Parties holding separate portions of an estate 
according to a private arrangement xR'evioiisly made, 
are not in a condition to apply to the Collector for a 
butwarra when unable afterwards to agree among 
themselves. Ajoodhya Pershad v. Kris to Dyal 

[15W.R.,165 

See Khoobun V, WooMA Churun Sing-h 

[3 C. L. E., 453 


Joint proprietors. — Joint 


lands, each proprietor getting reiit separately . — 
Lands held in joint possession, each jiroprietor receiv* 
ing his jiroportion of the rent according to his interest 
in the land, cannot he divided under the butwarra 
laws. Doorg-a Kant Lahoory v. Radha Moeuk 
Gooho Neogy . , . . 7 W. R., 51 

15 . Division between zemin- 

dars.— Meg. XIX of 1814 . — One of the co- 
sliarers of a joint estate suing conjointly with the 
others would, under Regulation XIX of 1814, be 
entitled to a separation of a mouzah from the rest 
of the zemiudari, and an assessment upon it of a pro- 
per proportion of the total jmnma, and having done 
this he would alone be entitled to have an order for 

G y 2 


IV 



PABTITIOH— 

3, BIGHT TO PABTITION— eoMiiW. 

{a) QmmA-L-hY—contirmed, 

Division between zemindars-oo»«»«e^. 

Dartition of that mouzah as between himself and his 
^ =w«r«, therein If the zemindari which the 
to haye divided is so intermixed with 
ke nei«'libouriiig zeinindaris that the line ot bound- 
identified he ^ 

nnonthe CoUector to make a new line. But if the 
Collector has the means of ascertaining where the 
Lndary lies, he is bound to carry 
Bhueexjt Tiiakoob -y. Mubtaza . 21 W. K., 


'PA'RTITIO'M'— continued. , ' \ 

3. RIGHT TO rA'U,TlJ'10'S---eonUnmi. . 

(a) Genebai-LY— 

Eiglit in suit wliere title lbas> beeii' cle«' 
dared to Have precept to Collector to 

'pa.Ttition--€ 07 itinued. 

to the Collector directing him to award to the plain* 

tiff a share corresponding with that 

llEZA -0. Jebunnissa Bibbe . . 16 W. M., 


Govenment, Ihe zemindars, and the shUemidars. ^ 
Partition of a sbikmi tenure allowed on the gromid 
that the order could not afiect tlie ^gids oi bovein- 
meiit of the zemindars, nor the plaiiitift s co-shikmi- 
dars. Oo-WESH Chumdeb ^ 

Chundeb Bonick . • . 8 w. K., 128 


Sbilsmi tenure.— of 


for payment of reeeme.— Arrangement for separaU 
payment.— Assent to, ly maa/eeior.— A partition 
was made hy the zemindars of their respective hold- 
ZZ and of their joint liability for, the Government 
reveiine, and though this partition was not carrirf 
out hv the Revenue Court, but was acted upon hy 
the zemiSars, and the assignee of _ Government re- 
venue also coiiseuted to such pMtition hy accepting 
revenue from individual zemindars, and hy holding 
rem to he individually responsible for the amount 
due in respect of their several holdings,— Seld that 
there was Lthiiig to prevent the maafeedar, who is 
the assio*iiee of Government revenue, from assenting 
to anrarrangement which the zemindars may make 
for the conversion of their joint into sepai-ate hahili- 
ty. SUBKOMOXE ■». Ramohobs SiNe=g Agva, 251 


- ZemindiSiXB.—Separate liaUlUy 


XIX of i Si 4 .— Though a partition of a iakhira^ 
tenure cannot he effected under the provisions of 
Regulation XIX of 1814, yet a Cm! Court m effect- 
imr such a partition may well be guided by the rules 
laid down in that Regulation so far as they are appU- 
cable. Janokeb Bibee v. BhCHMU^PMSH^D 


. Lakliiraj tenure.— 


vina*fices— tenure.— Semble,— The right 
to enforce a partition or allotment of the common 
Diirasi Villases held in pungavaly tenure 


> Coxuraou lauds of mirasi 


17, 


- PureHa ser of specific portion 


rif pstate.— to ‘partition of ivhole estate. 
The purchaser of a specific portion of the land of an 
Pstate separately registered with a separate ^umma 
utfer Son 11 , Act XI of 1859, is not entitled to 
a butwarra of the whole estate, and to obtain a 
share of the whole land proportioned to the amount of 
the sudder jumma paid by him. Chendbb 

SHABA ». NOBOBEEE CHEEBEB 


ikdrof mirasi villages held in pungavaly tenure 
it.„hahly does exist. S-abamaxeab *^Aea<h« 
lYEB . • - * • 


23. 


Coparceners.— 


IQ ju tix vj »» * 

tion’wbicb he fails to execute till barred.- 
Aet XIX of 1863, s. 47 .— Where a person obtained 
a decree from the Civil Court, declaring his right to 
certain shai-es in the inUage, and directing a^parti- 
tion,hutdidnot execute his 

scribed period of limitation-.ffcJd that he was not 
entitled to partition under section 47, Act AlX oi 
1863. IviSHEK SiN&K 1?. Habbee 


. Party with decree for parti- 


whole esfaie.-There is no statutory bar against a 
ryot’s right to partition as between himself and his 
conaroeiier where he does not ask lor such a distri- 
bution of the putiii rent as would bind the zemin- 
dai or limit the latter’s right over the whole tenure 
as a joint one. Gotoee Seukue Koy*- 
MohehMoiteo . . • .9W.B.,487 

des MOTKOOB Chendeb Keemokab u. Mauick 
Chvndee Bvirao . . . 6 W. H., ia2 


Zeveme AcCxiFo/im, s 108.— Bindn 
widow.—£eversioners.—A childless Hindu widow, 
who has succeeded to her deceased husband s share ot 
rmahal,such sl^are having been hm separate proper- 
ty, and is recorded as a co-sharer of f f 
much entitled, under section 108 of Act XIX of 18'd, 
as any other recorded co-sharer is, to claim a PaHct 
partition of her share. The cironmstaiice tnat she 
may after partition alienate her share contiaiy to 
Hindu law, will not bar her right as a co-sharer to 
partition. If she acts contrary to the Hindu laivv m 
tospect of her share, the reversioners will be at libti- 
ty I proto.t their own ^s 
Chain Sheh . . ■ . * \ , „ , ■■■> , . 


Hindu widow. -iV.- IF. P. 


Has been declared have precept to Ool- 
lector to partition,— Key. XIX of 1814, 
g 5 ..-.IE u suit for deckratiou of title m wbicJi 
tiaiiitiff also clamied au allotment of his share which 

liad hceu refused him by the Collector in a butwarra 


> Right in suit where title 


DIGEST OF CASES. 
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DIGEST, OF CASM 


( '4304i ,)' 


■ PAB-TITIOM-^cjow^iwwd, 

' ' 3. RIGHT TO mmrmO^-^cQnf4Hued, 

(a) OMNEBAtLY—aonttmed, 
.Mmdn^widow--contmmd. 

for the term of her life only, within the meaning of 
section 10, Bengal Act Till of 1876. Even if she 
were, a Civil Court would not he debarred from 
decreeing partition of a revenue -paying estate at her 
instance if a proper case for the passing of such a 
decree be made out by her. Jadomoney Babee v. 
SarodaprosonQ Moolcerjeei 1 Boulmis^ 120; Phool 
Chand Jjall v. Buy hoobuns SaJwi/i 9 W. iSI., 108; 
'M^atama, NatGMar v. Rajah of Shwagunga, 9 
Ifoor&'s J. A^y5B9 s and Bhaghutti Baee v. Ohoio- 
dhrg Bholanath ThaTcoor^ L. R,,.2 L A.s 256, refer- 
red to. Principles on which Courts should order 
partition at the instance, of a Hindu widow stated. 
MOHADEAY KoOEE 2}. Haeuk Naeain 

[1. L. R., 9 Cale., 244 

28. — Partition between owners 

of separate sliares in permanently-settled 
estate . — Effect of, as agaimt Government . — In the 
year 1226 F*. (1819) a fourteen-anna eight-gimda share 
of a certain mouzah was permanently settled. The 
remaining one-anna twelve-gunda share was perma- 
nently settled in 1861. This share was sold for 
arrears of Government revenue in 1873, and purchas- 
ed by the plaintiff, who subsequently applied to the 
Collector for partition under the Butwarra Act. The 
Collector refused to partition, upon the ground that 
the Act was not applicable to the partition of a 
mouzah held jointly by the proprietors of two sepa- 
rate estates. The plaintiff then brought the present 
suit, to which he made the Collector a party, to obtain 
a declaration that he was entitled to have his share 
separated from the fourteen-anna eight-gunda share 
by metes and bounds, and also for a decree directing 
a partition of the whole mouzah into two parts. 
Held that so far as the plaintiff' on the one hand, and 
the owners of* the fourteen-anna eight-gunda share 
on the other were concerned, the mouzah could he 
partitioned, hut that such partition would not be 
binding upon the Government unless by consent. 
AJOOBHYA PeESAD V . COLEECTOE OP DUEBHTJNGAH 

[I. L. B., 9 Calc., 419 : 11 C. L. R., 560 

27. Grantees of inam village.— 

Suit by 00 ‘Sharer inmelmramof inam village for 
division of lands. — Parties to suit. — Liability to 
Government for quit-rent . — Where the grantees of 
an inam village, subject to a favourable quit-rent, 
enjoy the rent payable by the permanent tenants in 
defined shares, any one of the grantees may sue his 
co-sharers for a partition of the lands of the village 
to enable him the more easily to recover his share of 
the rent, although he cannot, without the consent of 
Government, put an end to his joint liability for the 
entire quit-rent. It is not necessary for the plaintiff 
in such suit to implead any ryot whose rights are 
unquestioned. The partition in such a case must be 
carried out by the Collector after a preliminary 
decree and when partition is carried out by the Col- 
lector a final decree should he passed. Ramanuja 
Ayyanuae V . Tieabpa Tetan 

[I. L. R., 6 Mad., 90 


PAETITIOH — continued. 

, 3. RIGHT TO PARTITIOM— 

(a) Geneeaeey— 

28. Civil Pro eedui^e Code, 1882, 

8.265,^— Revenue-paying estate.-^ Beng. Act VIII 
of 1876, Part II, and s. 4, ols. {8) and (9). — Civil 
Procedure Ooda (Act XIV of 1882), s. 265. — In 1851 
an estate was brought under butwarra under the provi- 
sions of Regulation XIX of 1814. Atsiich butwarra 
a portion of the estate being covered with water and 
unfit for cultivation was not divided, hut left joint 
amongst all the co-sharers, the land-revenue payable 
on account of the whole estate being apportioned 
amongst the several estates into which the portion 
divided was split up. Subsequently, on the portion 
remaining joint becoming dry and fit for cultivation, 
an application w^as made by one of the co- sharers to 
the Collector to partition the same under the provi- 
sions of Bengal Act Till of 1876, but that officer 
refused to do so, on the ground that the land did 
not hear an assessed revenue and was not shown in 
the towzi.^' In a suit brought under the above cir- 
cumstances to compel the Collector to make the par- 
tition and in the alternative to have it made by the 
Civil Court, — Held that though the reason given by 
the Collector for refusing was an erroneous one, he 
was not hound to make the partition under the pro- 
visions of Bengal Act Till of 1876, as the land in 
suit was not liable for the payment of one and the 
same demand of land-revenue, and was therefore not 
a joint undivided estate within the terms of section 4, 
clause (9) of that Act. Held also, that the word 

estate,” as used in section 265 of the Civil Proce- 
dure Code, must not he construed in the same limited 
and defective sense in which it is used in Act Till 
of 1876, hut must he taken to he there used in its 
ordinary signification, and that consequently the 
plaintiff was entitled to a decree for partition under 
the provisions of that section. Ghundernath Efundy 
V. Hur Narain Deb, I. L. R., 7 Gala,, 153, approved, 
Sbceetabyoe State v. Huneun Dale 

[I. Ii. B., 10 Calc., 435 

29. Stdi in eJecL . 

ment. — Partition by Collector. — Jurisdiction . — 
Mortgage- sale. — Hindu lata.— Undivided property^ 
— Possession.— V. mortgaged to the plaintiff his 
house and certain undivided land in which if. and 
others, Hindu coparceners, had a share, R. bought 
the interest of H. in the land at a Court- sale, and 
let to H, and F., who, falling to pay rent, were sued 
by R., who got a decree for possession. This decree 
was transferred for execution to the Collector, who 
sold the land and rateahly distributed the proceeds, 
except to V., who declined to take the amount ten- 
dered as his share. The plaintiff sued F. and the 
purchasers under Rls decree to recover lus mortgage 
debt by a sale of the property mortgaged to him. 
Held that Rls decree not being for partition of the 
family property, or for the separate possession of a 
share, was not one contemplated by section 265 of 
the Code of Civil Procedure. The proceedings of 
the Collector were without jurisdiction, and the 
plaintiff was entitled to ignore them, and assert his 
claim, under the mortgage, Naravan Hagaekae 
V. ViTHU Jakhoji . I. L. R., 8 Bom., 539 
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3, BIGHT TO FABTITION— 

(^») Generally— 

Civil Procediire Code, 1882, s. 2B5 '-con- 

tinue d. 

30, — — - — ^yoiwari land. 

—Section 265 o£ the Code of Civil Procedure, 1877, 
does not apply to property lield on ryotwari tenure, 
but to pennanently-settled estates. Mettu n. Kttda- 
LALAQ-A . . .1. Xj. E., 8 Mad., 97 

31, : Partition of 

ryotioari estates. — Act VIII of 1859 ^ s. 223 . — 

111 1862 it was lield by tbe Sudder Court that section 
225 of Act VIII of 1859 did not appily to ryotwari 
estates. This ruling having always been acted on in 
tbe Madras Presidency, — Meld by tbe Pull Bench 
that a diif erent construction should not, under these 
circumstances, be placed on section 265 of the Code 
of Civil Procedure, 1882. Muttu v. Kudalalaga, I. 
L. E., 6 Mad., 97, confirmed. Muttuchibambaba 
'c. Karttpea . . I. la. R .5 7 Mad., 382 

32, — Suit for partition by person 

in possession making a false claim.— E., a 
childless Hindu and a Brahman, adopted X, his 
sistePs son, and subsequently apprehending that the 
adoption was invalid, executed a will by which he 
left his estate to X. After JB/s death, X. obtained 
possession, and remained in possession of the estate 
till his death, which occurred before be had attained 
ma-jority. After this, joint possession of the estate 
was obtained by P. and S., two widoW'S of P., who 
set up a right of inheritance from X. as being in 
the position of mothers to him, in consequence of his 
adojition by their deceased- husband. In a suit 
brought by /S', against P. for partition of the estate, 
—Seld that, inasmuch as the parties had set up 
a false claim to the estate, and had no estate in 
law which they could divide, the suit for partition 
was not maintainable merely by reason of tbe fact 
that they were in possession. Armory v. Melamirie, 
BmitMs L. C, 313, and Asher v. Whitlock, L. M., 
1 Q. B., 1, referred to. Parbati v. Sbnbab 

[L L. R., 8 AIL, 1 

(6) Pabtition oe Pobtion op Pbopebty. 

33 , — Suit for partition of portion 

of property. — Civil Brocednre Code, 1S77, s. 265. 

A suit wiU not lie for partition of portion only of a 
joint estate. Accordingly, where the plaintiff sued for 
partition of a portion of a joint estate and for khas 
possession of the share wliich might on the partition 
he allotted to him, alleging that he had been de- 
prived of possession of that portion by his co-sharers 
in collusion with oohers, it was held the suit would 
not lie. Although under section 265 of Act X of 
lS7o a decree may be made for partition of revenue- 
paying land, yet that decree must he carried into 
execution solely by the Collector. Bamjoy Ghose 
V. Bam PvKJNJtTN CHECKEBBXTTrY 

[8 C. li. R., 367 

Partition of portion of joint 
estate without consent of co-sharers.— 
diction of Civil Court . — Where a eo-sharer in a joint 


PARTITIOIT — continued. 

3. BIGHT TO PABTITION— 

(b) Pabtition op Pobtion op Pbopebty— 
continued. 

Partition of portion of joint estate with* 

out consent of Qo-Bb.8Ltem'—contmiied. ■ 

undivided estate sued to have his rights ascertained, 
and partition made in respect of an orchard Avliich 
formed part of the joint estate, — Held that the 
Civil Court was not entitled to decree partition or give 
possession of a separate share in the orcliard, and 
there is no law which entitles a sliarebolder to obtain 
partition of a portion of an undivided estate against 
the will of the other co-sharers. Mittiioo Lall 
4 ). Gholam Nuseeb-oob-been . 3 Agra, 276 

35, Suit by mokurrari lease* 

holder of small part of estate. — 8uU against 
futnidars of whole estate.— The owner of a 12- 
amias share in a joint zemindari granted to the 
plaintiff a mokuiTari lease of his share in a small por- 
tion of land within tbe zemindari. The owner of the 
remaining 4-aiinas share granted a putni of his 
share in the whole zemindari to the defendants. 
In a suit brought for partition of the small plot of 
land, — Held that a partition could not he enforced of 
a part of the estate held by the defendants, who, if 
the plaintiff’s claim was allowed, might, in respect 
of the same estate, be subjected to many claims fm* 
partition at the suit of persons in the plaintiff’s 
position. Pabbati CHXTENr Deb o. Ain-ub-been 
[I. H. R., 7 Calc., 577 : 9 0. X.. R., 170 

30 , Suit for partition of por- 

tion of joint property.— PcsriiteZ partition. — 
The plaintiffs and the defendants being jointly enti- 
tled to and in possession of three khanabarls in a 
village and other immoveable property, tbe plaintiff 
sued for partition of one of tbe khanabaris only. 
Held that the suit would not lie. Habibas Sanyal 
V. Peak Hats Sanyal . 1. 1*. R., 12 Gale., 566 

37 , Portion of property out of, 

and portion within, jurisdiction.— — 
A person suing* for partition is not obliged to include 
in his suit tbe whole of the property, but may con- 
fine his suit to the portion of the property which he 
is desirous of having partitioned ; therefore where, 
in a suit for partition, it was shown that some por- 
tion of the property was out of the jurisdiction of 
the Court, objections that fresh parties would be 
necessary if the mofussil property were included, 
and that therefore the suit had not been properly 
brought, and that the leave of the Court hud not 
been obtained previous to bringing the suit, were 
overruled. Pabmamani Dasi v, Jagabamba Da si 

[6 B. L. E., 134 

38 , PortioB. of property out of 

jurisdiction. — Ancestral j>roperty.—B.ide as to 
yrojgerty being brought into hotchpot.— Bro;perty out 
of jiir is diction. — No doubt the rule that evei*y jpar- 
tition suit shall embrace all the joint family property 
has been held to be subject to certain qualifications, 
as, for instance, where different portions of it lie in 
different jurisdictions, or where a portion is not 
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PARTITIOIT — eontinueA, 

3. lilGHT TO PAETITION-co?2toe(^. 

(&) PAETITIOIT OE PoETION OE PEOrEBTT-- 

continued* 

Portion of property out of jurisdiction — 

continued,, 

available for actual partition as being in the posses- 
sion of a inortgagee; but tliere is no authority for 
the proposition that a member, who sues for parti- 
tion of property in the hands of the defendants, can 
refuse to bring into hotchpot any undivided property 
held by himself, on the ground that it is situated 
within another jurisdiction. Suhha Eau v. Eama 
Mau, 3 Mad., 376, referred to and distinguished. 
Habi Naeatan Beahme V. Gafpateav Daji 

[I. L. B.j 7 Bom., 272 

39 , — Portion of land held under 

private agreement for exclusive use, — Where 
an applicant for the partition of a joint undivided 
estate holds any portion of it for his own private use 
under a private agreement, — Meld that the whole 
estate, including such portion of it as has been sepa- 
rately enjoyed, must be brought into account before 
the partition can he effected. Lalljeet Sinq-h 

IIaj Coomab . . .25 W. B., 353 

40, — Beetifieation of portion of 

property. — Suit to set aside partition. — Where a 
property bad been divided, and one of the sharers was 
dissatisfied with the result, he could bring a suit to 
iuive the division entirely revised, but was not at 
liberty to ash for a rectifieation of a small portion of 
the divided property, Tbipooea Soonditbee n. 
Gopal Nats Roy . . . 25 W. B., 358 

41 , Omission of property in 

possession of one party. — Ground for dismissal, 
— In a partition suit the fact that the plaintiff has not 
included, or has relinquished his share in property 
liable to division, affords no ground for dismissing 
the suit where the coparcener, in whose possession 
it is, is a party to the suit, for it is competent to the 
Court, in disposing of the case, to make any order in 
respect of such property that may to ifc appear right. 
Janaedan Vitkal c. AifANT Mahadev 

[I. Ii. B., 7 Bom., 373 

4. APPOINTMENT OP COMMISSIONER. 

42 , Procedure. — Civil procedure 

Code, 1877, s. 396.— Per Pontipex J. (Pielb, J"., 
doubting). — In a suit for partition, it is competent 
to the Court, in its preliminary decree, to appoint 
any one person whom it thinks fit to be a Commis- 
sioner to make the partition under section 396 of 
the Civil Procedure Code. The section uses the word 

Commissioners,’'’ hut it is not necessary for the 
purposes of partition that there should be more than 
one Commissioner, and by force of the General 
Clauses Act, the word ‘‘Commissioners” may be 
read in the singular number. The intention of sec- 
tion 396 is, that, upon the first hearing of a suit, the 
Court shall determine whether the plaintiff is entitled 
to a partition, and shall ascertain who the several 
persons entitled in the property are, and shall direct 


PABTITIOH — continued. 

4. APPOINTMENT OP COMMISSIONER— 

continued. 

Procedure — contimied. 

by a'preliminary decree or order that Commissioners 
be appointed to make the partition. Gyax Ceuxuee 
Sex.ij. Duega Chuex Sen 

[I. L. B., 7 Calc., 318 : 8 C. L. E., 415 


43 , Sixit to set aside partition. 

— Peng, Eeg. XIX of 1814. — 3Iinor, Might of. — A 
partition by the Collector under Regulation XIX of 
1814, if consented to by all the parties, is final, and 
cannot be set aside by any party in the Civil Court ; 
but where one of the parties was a minor at the time 
of partition, the Court remanded the suit for an en- 
quiry whether his guardian acted in the partition 
proceedings hand fide, and with a due regard to the 
interests of the minor. Haei Peasad .Tha v. 
Made AN Mohan Thakue 

[8 B. L. B., Ap., 72 ; 17 W. B., 217 

44 , Suit for declaration of right 

to share larger than tha t allotted. — Beng. lieg. 
XIX of 1814. — Where a partition of an estate under 
Regulation XIX of 1814 has been carried out, and 
confirmed by the revenue .authorities, it seems that 
one shareholder cannot maintain a suit in the Civil 
Court to have it declared that ho is entitled to a share 
larger than he claimed in the partition proceedings. 
Ramsahaya Sing-h V. Muzhae Aly 

[2 B. L. B., Ap., 40 

45 , Snit for larger share than 

that allotted by Collector,— Eeg. XIX of 
1814, ss. 4 and 20, cl. 2. — Section 20, Regulation 
XIX of 1814, which says, “the determination of 
the Board of Revenue or Board of Commissioners on 
the paper of partition shall be final,” refers to those 
questions only which can be legally determined by 
the revenue authorities, and will not prevent a regu- 
lar suit being instituted to establish a right and title 
to the land, which a party has lost by a butwarra, 
notwithstanding that the plaintiff may have failed 
to make his objection before the Collector within 
fifteen days as required by clause 2, section 4, Begu- 
laton XIX of 1814. There is nothing in the butwarra 
law or in any other Regulation to prevent the Civil 
Court from entertaining a suit for a declaration of 
the plaintiff’s right to a larger share than that re- 
corded in his name in the paper of partition. Where 
a butwarra had been made, and the plaintiff had had 
a specific slmre allotted to him, hut which share -was 
less than his proper share in the estate, and the 
plaintiff brought his suit against the co-sharers gene- 
rally, without specifying in whose share the quantity 
he had lost was included, — Meld, the Court could, in 
such suit, declare the plaintiff’s title to the same, 
treating him as a shareholder to that extent only in 
the pottah in which it may have been included. 
SPENCEB V. PUHUI. CiTOWHHBY 

[6 B. L. B.., 658 ; 15 W. 471 


5. JURISDICTION OP CIVIL COURT IN 
SUITS RESPECTING PARTITION. 



56. Dispute as to title.— B eng- 

Beg, XIX of 1814, — When, in the preparation of a 
butwarra under Regulation XIX of 1814, it is ascer- 
tained that the parties are at variance on a question 
of title, the Collector’s proper course is to stay pro- 
ceedings until all such questions are decided by a 
competent Court, the revenue authorities not having 
authority under the law to decide them finally. 
Mxjddun Mohtjn V . Kabtick Nath Pandey 

[14 W. E., 335 

7. MODE OP EPFECTING PARTITION. 

57, Joiut property in sole pos- 

session of sharer. — Protection of sharers from 


( 4309 ) 

PAETITIONT — continued. 


DIGEST Of CASES. , ( 4310 ) 

PABTITIOH — contimied. 


5. JURISDICTION OF CIVIL COURT IN 
SUITS RESPECTING I^AUTITIO^— continued. 


Suit for lax’ger share than that allotted 
by ColleetOT— continued. 


See also Kuiyrj Behabi Sing- v, Nebtj Sing- 

[6 B. L. E., 663, note : 15 W, B., 291 


Sheo Pebshab Sookool V. Shxtnbitb Sahoy 

C16'W.B.,190 


40, Suit for declaration of title. 

— Beug. Beg. XIX of 1S14, — JurtsdicUoti of Collec- 
tor.— Title . — The Collector cannot try the question 
of title in butwarra proceedings under Regulation 
XIX of 1814. A suit for possession and deelaratioii 
of molvurrari title to certain lands can he entertained 
in the Civil Court notwithstanding the butwarra 
proceedings. Ahmedtjlla v. Asniturr Hossein 

[8 B. L. B., Ap., 73, note 


S. C. Ahmeboollah V. Ashbufe Hossein 

[13 W. Bo 447 


47, Suit for partition ,— hg 

purchaser of share of lahhiraj estate. — The purchaser 
of a share in an undivided lahhiraj estate can sue 
his coparceners for a partition of his share, and the 
Civil Court has jurisdiction to carry out the partition. 
Patteh Bahabub -r. Janki Bibi 

[4 B. L. B., Ap., 55 : 13 W. B ., 74 

48, — Division to pre- 

vent encroachment lohere enjoyment is distinct. — The 
Civil Court has jurisdiction in a suit between joint 
owners of talooks, who have been occupying and 
using separate and distinct parts of premises within 
the estate, where the object is to prevent encroach- 
ment by defendants upon the part occupied by plain- 
tiffs, without any division of the Government revenue 
or alteration of joint liability to pay that revenue. 
Kaleb Mohun Sen v. Ram Soonbee Sen 

[24W. B„243 

49, Dispute witR regard to 

sbares, — Parties, — Where two or more proprietors 
of a joint estate held in common tenancy, desirous of 
having separate possession of their respective shares, 
apply each and all to have that estate divided in 
exactly the same proportionate shares, and no other 
sharers oppose the butwarra, the Collector may at 
once comply with the application j and if no objection 
is raised when the parties have opportunity of raising 
objection, the shares cannot again he re-united by a 
suit in a Civil Court. But if the Collector has judi- 
cial notice of a dispute with regard to a share, it is 
questionable whether he has jurisdiction to make a 
l)artition of that share. In any suit, however, to do 
away wnth the partition as regards that share, the 
Collector must he made a party. Joymoneb Debia 
u. Imam Bbksh Talookbab . 13 W. B., 471 

50, Suit for division of share 

of mousiah. — Civil Procedure Code, 1859, s.223. — 
A suit for division of a share of a mouzah appertain- 
ing to a talook paying revenue to Government will, 
according to section 225, Civil Procedure Code, 1869, 
He in the Civil Court. Shomb Bxttt Chowbhey 

, V. SuEB Naeain Chowbhey . 24 W. B„ 242 


5. JURISDICTION OP CIVIL COURT IN' 
SUITS RESPECTING PARTITION 


51 , Partition of revenue-paying, 

estate. — Partition of an .estate paying revenue to 
Government caiiuot he effected in a Civil Court, 
Babbi Rot v. Bhtjg-want Nabain Bobey ; 

[I. L. B., 8 Gale., 649 : 11 C. D. B., 188 , 

Rtjttun Monbe Butt v. Bbojo MohttN' Dutt.' 

■ [22W..B.,'ll: 
S. C. affirmed on appeal , . 22 W. R., 333 


52 , ^ Jufisdiation .of 

Collector. — Revenue-paying estates must be parti- 
tioned by the Collector ; they cannot be partitioiied 
by metes and bounds by the Civil Court Ameeii ,* and 
if the shares in such an estate are not separate 
estates, hut ai'e mere fractional shares of integral 
estates, they cannot be partitioned in the absence of 
the other co-sharers. Bamoobue Missbb u, Sena- 
BUTTY MiSBAIN 

[I. li. B., 8 Calc., 537 : 10 C, L. B., 401 


6. QUESTION OP TITLE. 


59, Power of Collector to try 

question of title.— Beg. XIX of 1814.-^ 
The Collector cannot try the question of title in but- 
warra proceedings under Bengal Regulation XIX of 
1814. Ahmebella V. Asheuee Hossein 

[8 B. L. B.j Ap.j 73, note 

S. C. Ahmeboollah A SHEiJE Hossein 

[13 W. B., 477 


54, Decision by Collector of 

questions of title. — Act XIX of 186S , — Act XIX 
of 1863 coutnined no provision for the judicial decision 
by the Collector of objections raising questions of 
title arising after the partition order in the course of 
partition. Chowbhey Zalim Sinoh n, Seetloo 

[2 IN. W., 404 


55. Claim to right of occupancy 

for cultivation. — Suit for partition tinder Act 
XIX of 1863, — Partition of sir land. — Held that a 
question involving a claim to cultivating right of 
occupancy was not one which could he properly decided 
in a suit for partition under Act XIX of 1863, under 
wliich only questions of contlictiiig proprietary title 
could he determined. Aman Sinoh n .Ioy'g-opab 
Singh 3 Agra, 164 
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PAETITIOB* '^eoniinued, 

7. MODE OF effecting PARTITION^ 

continued, 

Joint property in sole possession of 

continued. . . 

liaoility for debts, — 'In effecting a partition, account 
must be talsen of any Joint property in possession of' 
any sliarer ; and before transfer of shares, provision 
should be made for the protection of other sharers 
froni an undue liability on account of debts. Ally 
Hosseif r. Ally HossEm alias Chotey Mieza 

[2 Agra, 96 

58. ' — Mode of allotment of land. 

—Land in exclusive possession of one partp, — In a 
suit for partition, the land in dispute being in the ex- 
clusive possession of a single co-sharer, should fall as 
a whole in the share of one or other of the co-owners, 
and not be subdivided among them. PuDDOMOisrEE 
Bosses v, Bwaekanath Biswas 

[25 W. R., 335 

59, Ijand varying in value,-— 

Each party to a butwarra need not have the same 
quantity of land, nor should the land awarded be 
always in exact proportion to the jumma paid. The 
object of the butwarra being to divide the lands in 
as compact a form as possible, one party may have to 
pay the Jumma on a smaller area than another, 
though on more valuable land. Aftabooddebit v. 
Shxtmsooddeeh Mullick . . 18 W. R., 461 


60 . 


Convenience. — Ground for 


objection to allotment on partition.— Inconvenience. 
— Where a party concerned objects, in appeal, to a 
partition of land fairly allotted according to value, as 
not having consulted convenience, it is not enough 
to show that appellant’s own convenience would have 
been better consulted by a different arrangement. 
He is bound to show some arrangement which would 
better satisfy all parties, and be more equitable for 
all SuMMUir Jha v . Bhooput Jha 

[1SW.R.,49S 


61 . 


Compensation for expendi- 


ture by certain members of joint family 
on joint property.-— In a suit for partition, it 
appeared that the , defendants, who were members of 
a Joint family, had at their own expense enhanced the 
value of portion of the lands belonging to the Joint 
estate. Seld that the partition should proceed on 
the basis of each co-sharer having an equal share of 
similar lands, compensation being allowed to each co- 
sharer for any private expenditure from which it 
could be shown the value of the partible property had 
been increased ; and that unless it could he shown that 
there were other lands of similar description out of 
which the share of the plaintiff could he made up, the 
plaintiff was entitled, on paying compensation to the 
defendants, to portion of the lands the value of which 
had been enhanced by the defendants, Kalliax 
Baherji V , Modhusulun Bais'brji 

[8C.L.R.,259 

82 , Principle of adjustmentafter 

partition between co-sharers.— Iteg. 
XIX of 1814. — After partition of an estate among 
shareholders under liegulation XIX of 1814, one 


‘BAWSXTlO'B—oonUnued, 

7. MODE OP EFFECTING PARTITION— 
continued. 

Principle of adjustment after partition 
between co-sharers— 

shareholder, A., claimed f rom another shareholder, 

2A bighas of land as having been allotted to him by B. 
under a prior agreement, in lien of certain lands ori- 
ginally held by him wdiich fell into B.’s putti. The 
Collector left the parties to settle the matter between 
themselves, and A. brought a suit against B. for his 
claim in the Civil Court. Xeld that, in a case of this 
kind, the only principle that can he adopted is that 
the Court should ascertain the relative value of the 
lands originally made over by the defendant to the 
entire lands of the defendant, and tliat it should as- 
sign, out of the present share of the defendant, lands 
bearing the same relative value to the whole that tlie 
former lands bore: this to be done without interfer- 
ence with the proceedings of the Collector under the 
butwarra law, and the plaintiff (if successful) to he 
brought in as a co-sharer to a limited extent in the 
land assigned by the defendant. Ooma Butt Chow- 
lhry V. HtJKooMAjr Chowdhrt . 22 W. R., 453 

Piand in separate possession 


63. 

by consent. — Right of coparceners 07i partition, 
— Coparceners may on partition retain possession 
severally of such Joint lands as they may have taken 
separate possession of, wdth the consent of at least a 
majority of the coparceners. Srebnatii Butt v, 
Nandkishobe Boss . . . 5 W, R., 208 

84 . - — ■« Pamily dwelling-house. — 

Consent of coparce^iers. — Execution of decree. — A 
decree directed partition of a family dwelling-house 
with its appurtenances, including a poojah dalau and 
courtyard adjoining it. In execution of that decree, 
bhe Civil Court Ameen, at the request and with the con- 
sent of two out of three coparceners, did not partition 
the poojah dalan and courtyard. To this the third 
coj;)arcener objected, hut her objection was overruled 
by the lower Courts, and it was directed that the pro- 
perty in question should remain undivided. Seld 
that the Court would be disinclined to order the pro- 
perty to he divided without giving the coparcener or 
coparceners who might wish to keep it entire an oppor- 
tunity of doing so. Held per White, J., that having 
regard to the form of the decree, it was not open to 
the Court executing it to order that any part of the 
property should remain Joint, except with the consent 
of all the coparceners who were parties to the suit. 
Semhle, per Mitter, J., that the lower Courts were 
not precluded by the decree from dealing with the 
property in the mode in which they had done. Raj- 
ooomareb Dassbe Gopal Chukder Bose 

[I. ]L. R., 3 Calc., 514 


65. 


- Property consisting of se- 

- Principle of partition,-— Qommis* 


veral bouses.- 
sionof partition. — Act XIV of 1882,. s, 396. — Where, 
in a suit for partition, ]»ossession was sought of a 
definite share of a property consisting of a number of 
houses, — that the principle in smdi cases is, that 
if a property can be partitioned without destroying 
the intrinsic value of the whole property or of the 
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Property consisting of several houses 

— coniinued^ 

sliares, sucli partition oiiglit to be made ; but where 
partition cannot be made without destroying the 
intrinsic value of the property, then a money compen- 
sation should he given. ISHANTiiiLAH %\ Kali Kin- 
Kuii Ktjr . . . I. Xj, 11 . 5 10 C^le .5 675 

@ 0 ^ Mortgage by one owner of 

undivided share of esVate.—lUghts of mortgagee 
and other sharers on Where the owner 

of an undivided share in a joint and undivided estate 
mortgages his undivided share, he cannot by so doing 
affect the interests of the other sharers, and the 
persons who take the security, — i.e., the mortgagees, 
take it subject to the right of those sharers to enforce 
a partition' and thereby convert what is an undivided 
share of the whole into a defined portion held in sever- 
alty. Where such a partition is effected under the 
provisions of Kegulation XIX, of 1814 before the 
mortgagees have completed their title by foreclosure, 
and the consequential decree for possession, the mort- 
gagees of the undivided share of one co-sharer who has 
no priority of contract with the other co-sharers 
would have no recourse against the lauds allotted to 
such co-sharers, hut must pursue their remedy against 
the lands allotted to the mortgagor, and, as against 
him, would have a charge on the whole of such lands. 
Byjitatbc Laltj r. Ramoodebn Chowdhey 

[21 W. E., 233 : Ii. E., 1 1. A., 106 

Easement. — Fartiiion ofhouses 

one of which has coiitimious easement orer the other , — 
Where two houses are held jointly by several owners 
deriving their title from a common source, and one of 
such houses enjoys a continuous as distinguished 
from an occasional easement over the other, such 
easement will, upon a partition of the premises, pass 
to the dominant tenement, both by implication of law, 
and under the usual general words contained in the 
deed of partition. Eatanji Hormasji v. Edulji 
Hoemasji . ... 8 Bom., O. C„ 181 

03 ^ Mode of division. — Beng. Beg. 

XIX of 1814:.— Evidence of partition . — Proceedings 
for partition having been instituted under Ecgula- 
tion XIX of 1884, it was proposed, in order to make 
equality of partition, that throe villages should be 
divided in unequal proportions, and a goshwara was 
accordingly prepared by the Ameen setting out in one 
eolumn the extent of the shares to he allotted, and in 
another the assessed jumma of each share allotted. 
In a suit in 1873 by the representatives of one of the 
shareholders to recover portions of the three villages, 
the only evidence that the partition had been com- 
pleted was an istahar of the Deputy Collector, dated 
October 1864, directing the Nazir to require the 
ryots to pay their rents according to the extent of the 
shares as set forth in the first-mentioned column of 
the goshwara i that is, according to the quantity in- 
stead of according to the quality and value which were 
the basis of the partition. Seld (affirming the judg- 
ment of the High Court) that the plaintiff, having 


— Bffect of 'partition on others than allottees . — The 
allotment of land to one person by partition extin- 
guishes another's right altogether; his subsequent 
possession is either that of a trespasser or a tenant- 
at-will ; his dispossession is not illegal, and he has no 
legal right of suit for recovery of possession. Nowab 
Beq-tjm ' 0 . Exjstum Khait . . 2 Agra, 149 

JEffect of ;parM- 


' Mode of division — contmued, ■ 
failed to prove any order for partition drawn oni 
under section 13 of the Eegulation, by tlie Cc^lieetoi’, 
was not entitled to recover according to the (Quantity 
of the land, hut, if at all, according to its value as 
ascertained in the column of the gosluvara, in which 
the assessed jumma was set forth. HirnBO Soox- 
DABI DeBIA V. KeSHLB CHUJfBEE xiCHAEJEB 

[5 C.Ii.E.,257 


8. EFFECT OF PARTITION, 


69. 


Decree for , partition. — Wa- 


ture and effect of decree in partition suit. — ^A decree 
for partition is not like a decree for money or the 
delivery of specific property which is only in favour of 
the plaintiff in the suit. It is a joint declaration of 
the rights of persons interested in the proi)erty 
of which partition is sought, and such a decree, when 
properly drawn up, is in favour of each shareholder 
or set of shareholders having a distinct share. 
KhooeShed Hossein r. Nubbea Fatima 

[I. D. B., 3 Calc., 551 : 2 C. X. E., 187 

70 , — - Xffeci of decree 

as creating severaiice. — Appeal. — A decree for parti- 
tion does not operate as a severance so long as it 
remains under appeal. Shakaeam Mahadev -y. 
Haei Krishna . . I. L, E., 6 Bom., 113 


Eiiiality of proeeedings.- 


Beng. Beg. XIX of 1814 . — A hutwarra by revmiue 
authorities under Regulation XIX of 1814 is final. 
Zakeb Ali Chowdhey V. JuaBESSirElilB 

[IW. E., 323 


72. 


Under-t entire.- 


holders . — A hutwarra is only conclusive between the 
shareholders themselves, hut not between them and 
other parties holding under-t enures at the time. 
WoMESH Chttndee Mojoombae V. Dwaekanath 
Eoy ..... 4 W. E., 80 


Beng. Beg. XIX 
of 1814, s. 20 . — Butwarra i^roceedings under section 
20, Regulation XIX of 1814, are only final as to lands 
which are the subject of partition. Hueeee Mohuk 
Thakooe V. Andeews . W. E., 1864, 30 

Extingnisliment of title. 


tion among co-sharers . — By partition a co-sharer's 
proprietary right to the land which has fallen in 
another putti becomes extinguished, and he becomes 
a mere cultivator in respect to that laud and liable to 
rent. Zalim Eai v. Dooeg-a Eai 

[1 Agra, Bev., 69 
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PARTITIO]?^ — continued, 

8. EFFECT OP PARTraON-~eJo»?5m«ed 

70 , — Extinguisliinent of rights. 

" — Tenant fights i JSffeet of jp art it ion on, — A biitwarra 
does not extinguish rights of tenants, and the mere 
circmnstaiice that one of the proprietors of the 
estate was hmiself the tenant does not destroy his 
tenant right, because another of the proprietors has 
had the land allotted as part of his share of the 
divided estate. tNuTHOO Eall Chowdhey v. Saa- 
DAT Lai.!. ' . . W. E., 1864, 271 

77,, — Co -sharers . — 

jRgoH and froprietary rights, — Plaintiffs sued their 
co-heirs to recover huq-elagaiin,--that is, the half 
share of the produce of trees planted on a portion of 
the land by their ancestor before his death, — on the 
ground that although by a butwarra entered into by 
the heirs the trees fell to the share of the defendants, 
plaintiffs were entitled as succeeding to the ryoti 
rights of the person who planted them. Held that 
as the ancestor was the only proprietor, his heirs w^cre 
co-proprietors, and the butwarra was a division of the 
proprietary right; and that no ryoti right existed. 
AMEEatJN V, StnrjEEDA . . 11 W. R., 226 

73 , : Troprietarg right 

in sir land. — When an estate in which the proprietors 
have sir land is partitioned, such partition among 
the co-sharers is no way affected by any cultivating 
rights which may he possessed hy cultivators not co- 
sharers in the estate ; hut it is also a well-understood 
effect and consequence of partition, that co-sharers 
retain no right of occupancy in respect of any sir 
land which may have passed under the partition into 
the share of other co-sharers, as a sir-hold proprietor 
has no cultivating right distinct from and independ- 
ent of his proprietary character. When, therefore, 
hy partition he loses his proprietary title to any 
particular land, any cultivating right which he had in 
virtue of his proprietary character necessarily ceases. 
Aman SiJfGH li. Jexgopae Singh . 3 Agra, 164 

79. — ■ — ^ Higlit of holder 

of mo'kurrari lease. — A joint and undivided estate 
having been subjected to private partition, 4 bighas 
which were in the portion held hy A, were granted hy 
him in mokurrari. Subsequently, on the application 
of the parties, the Collector made a regular partition, 
hy which 2 bighas of the mokurrari land were allotted 
to the other sharers, who refused to recognise the 
grantee’s moknrarri rights for that portion of the 
land, contending that, as under the private partition 
all the 4 bighas were in the share of the grantor, the 
loss of rent should he on him, and that the Collector’s 
butwarra could not transfer 2 bighas with the mokur- 
rari or smaller rental to the other sharers, Jleld that 
the grantor’s mokurrari title could not he got rid of 
by the butwarra, and that he was entitled to recog- 
nition by the other sharers. Ahmed ooleah v, Ash- 
EUFE HoSSEIN 

[13 W, R., 447 : 8 B. L. B., Ap., 73, note 

30 ^ Redistribution by Collector 

after private ’pBTtition.—Jlight of mokurraridar 
of Subsequently to a private partition by 

w'hich the land in dispute was allotted to A,» one of 


PABTITIOM'— 

8. EFFECT OF PAETITION-t'o^e^fyie^ed. 

Redistribution by Collector after private 

'pBvtition—eoniinued, 

the co-sharers, a butwarra redistributing the shares 
was made by the Collector. In the meantime vl. had 
granted a mokurrari to B. in respect of the land allot- 
ted to him under the private partition. Meld that, 
although the co-sharers must be taken to have con- 
sented to the redistribution, yet A. could not hy his 
consent affect the right of B his mokurraridar. Byj- 
nath Lai v. Mamoodeen Chowdhiy^ L. li,, 1 L A., 
106 : 21 W. M., 233 ; and SJiarat Cliunder Burmon 
V. Mnrgohindo Burmon, I. L. R., 4 Calc., 510, distin- 
gnished. Almedoollah v. Aslimff So ssein, 8 JS. X. 

R. , Ap., 78, note: 13 TF. i2., 447, followed. JtJGGES- 
SUB Doyal Sikgh n . Bissbssuh Pekshad 

[12 C. Ii. R., 281 

31 , Butwa rra award. Effect of.— 

Internenor . — A butwarra award is no absolute proof 
of title, and no estoppel in the way of an iiitervenor 
who can prove that he has received and enjoyed the 
rents claimed from a date subsequent to the hut- 
warra. Sbeenath Ghossad v. Joy Naeain Kavab 

[3 W. R., Act X, 11 

9. LIABILITY AFTER PARTITION. 

32, Liability to account for por- 

tion of property if in possession.— 

— Every one who is entitled to a share in a joint 
family property in a suit for partition must account 
for such portion as may have come into his hands. 
Goub Pebshad Mookeejee n , Kalee Peeshad 
Mookebjee . . . .5 W. B.J 121 

10. MISCELLANEOUS CASES. 

33 , Beng. Reg. XIX of 1814, 

S. 20. — Case where no partitiorh takes place.— -Meld 

that section 20, Regulation XIX of 1814, bad no 
reference to a case where no partition had been made 
and plaintiff w'as not a co-sharer. Foolbaskeb 
Kowab n , Aezun Sahoo . . 12 W, R., 134 

34 , Suitfor confirmation of pos- 

session, — Beng, Reg. XIX of 1814,— To a partition 
effected hy the revenue authorities under Regulation 
XIX of 1814 the plaintiff presented a petition of objec- 
tion, in which he alleged that his share had been in- 
cluded in, and declared to be part and parcel of, the 
defendant’s share. In a suit for a declaration of his 
right to the share claimed by him, and for confirmation 
of possession thereof, both the lower Courts gave a 
decree for the plaintiff. On special appeal an objec- 
tion was taken that the suit would not lie, no appli- 
cation having been made in it for the annulment of 
the partition proceedings hy which the property sued 
for was included in the plaintiff’s share. Meld that 
the suit would lie ; that there -was no necessity iov 
the plaintiff, who claimed to he in possession of his 
proper share, and sued only for a declaration of Ins 
title thereto, to include in his plaint an apjJication for 
the renewal of the piartitioii p)roceedings ; and that 
those proceedings were final. Indkaeati Kunwabi 
■V, Mahadeo CiiowDiiBY . 1 B. L, E., S, M., 6 
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PAETITION- eonilnued. 

10. miscellaneous cases— 

Objection to application for partition- 

continued, 

prescribed by Act VIII of 1859. But bis failmv 

follow tliat procedure would not deprive the parties 
their right of appeal to the Judge, who must dispi 
of the appeal in due course. 

SuBHoo Kai . 1 N. W., SI : Ed. 1873, 1. 


10. MISCELLANKOUS 

g 5 , Suit for house allotted on 

partition.—- to pay rent for Jiov^se.-^^ 
Onus of proof. —Where on partition the defendants 
liousc fell within the plaintiff’s lot,— FeZd the plain- 
tiff was entitled to sue for possession of the house, and 
that it lay on the defendants to prove that under 
section 38, Act XIX of 1863, they were entitled to 
retain possession by having agreed to pay an equi- 
table rent for the ground, which rent had been deter- 
mined by the officer making the partition, and had 
been stated in the paper of partition. 

OiOTEB . . . • ■ 3 Agra, 298 

ge. Beng.Eeg. XIX of 1814,3.9. 

^DwelUny-houses of co-sharers. — Liability to 
assessment.-~^\\ii for khas iiossession of land made 
over to plaintiff on a hut warra. The defendant plead- 
ed twelve years’ adverse possession, and that he was 
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— Contra et made by, one 
See Equitable Assig-nment. 


-— Eelease to one of several- 
See CoNTEACT Act, s. 44. 
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1. What constitutes Paetneeship . 4319 

2. Rights ANB Liabilities or Paet- 

NERS . • • • * 

3. Suits respecting Partnerships . 43Jb 

4. Dissolution or Partnership . . 4JdU 

5. Peocebube . . • • • 

See Hinbu Law— Joint Family— Debts 
AND Joint Family Business. _ 

[1 Bom., Ap., 51 
^ I. Ii. E., 8 All., 264 
I. E. E., 1 Calc., 470 
I. L. E., 3 Calc., 738 
I. L, E., 5 Gale., 792, 
I. Ii. E., 6 Calc., 815 
I. L. E., 5 Bom,, 38 

See Inspection or Document^ ^ _ 

' - , [I.E. E.,lBom., 496 

See Cases under Parties— Parties to 
a-nTTR— P artnership, Suits Oongeen- 


Suit to set aside sale lor 

arrek’s of revenue.— S'awcZmw 
Revenue,— Completion of partition.— Per fiAYLEY, 
J— The completion of the partition was not necessary 
under Act XI of 1838 before the amonnk of unpaid 
expenses could become an arrear realisable by sale. 
SemhU,—Ti\e (Government need not give its sanction 
in each case, but a « general ” sanction will he sua- 
cient. Hae Copal Das r. Ram EoLAM^Am _ 
L5 B. X.. E., 135 : 13 W . E., 381 

09 ^ Objection to application for 

^B.Tmion,-ActXIXofm'L-Pro^ 
an obiection was taken to an application for partition 
under Act XIX of 1863, the Collector might either de- 
ctlne the application until the question has been de- 
cided, or proceed to investigate it. K he adopted the 
latter course, he was bound to follow the procedure 
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P AETHER „■ 

— “—. Books, of— , 

/See Evidekoe— Civil Gases— Acoottnts : 
AND Account Booes. 

[4 B. L. E., B. a, 31 

' , ' ■ ^ : See Inspection on Documents. 

[I. E. E.j 1 Bom., 496 

S^it for a of account 

of— 

iSee CoNTEACT Act, s. 265. 

[I.L. E,, 6 Calc., 521 

See JuEisDiCTiON or Civil Couet— Paet- 
V NEESHiP . . 1 Agra, 226 

Suit for dissolution of— 

See Cases undee Conteagt Act, s. 265. 

See JUEISDICTION of Civil Couet— Paet- 
NEESHIP . I, L. E., 7 AIL, 230 

— — — — Transfer of share. in— 

See Stamp Act, 1879, sen. I, art. 21. 

[I. L. R., 12 Calc., 383 

1. WHAT CONSTITUTES PARTNERSHIP. 

2. Participation in profits. — Ap- 

plication of English law. — M. M. Co., merchants 
in Loudon,- carrying on business with W. N. W. ^ 
Co.f merchants ill Calcutta, sought to make the de- 
fendant liable as a partner in the latter firm, under 
a particular memorandum of agreement between the 
members of the firm of W. N. W. tf* Co. and the 
defendant. Held that such agreement did not con- I 
stitute the Rajah a partner in or with the said firm. 
Participation in profits does not constitute a partner- 
ship. The question is, not lyhether the person sought 
to he made liable participated in the profits, bnt 
whether the trade has been carried on by persons act- 
ing on his behalf. There is no rule of law which 
imposes partnership liability upon a man who ad- 
vances to others money for the purpose of carrying on 
their business, and in return secures to himself a 
share of the profits w^hich may arise from the employ- 
ment in the business of the money so advanced by him. 
Pbatab Chundea Sing-h V. Mollwo, March & Co. 

[3 B. li. E., A. C., 238 

S. C. Court of Wards v. Mollwo, March & Co. 

[12W. E., 56 

On appeal to the Privy Council, — ffeld, although a 
right to participate in the profits of trade is a strong 
test of partnership, and there may be cases wdiere, 
from such participation alone, it may, as a presump- 
tion, not of law hut of fact, be inferred, yet whether 
that relation does or does not exist must depend on 
the real intention and contract of the parties. To con- 
stitute a partnership, the parties must have agreed to 
carry on business and to share profits in some w^ay in 
common ; hut where a contract is entered into between 
partners and a third person for the protection of that 
person as a creditor, whereby it is agreed that he shall 
receive in consideration of advances commission on the 


PABTHEBSHIP — contimed. 

■ i; WHAT CONSTITUTES FARTNERSHIP ,' 

— continued. 

Participation in profits— 

net profits of the partnership business, and large 
powers of control over the business are given to liim„ 
but no power to direct transactions, the Court, if satis- 
fied that the contract was one of loan and security, will 
not interpret it as constituting a partnership. In ap- 
plying the English law of partnership to cases in 
India, the usages of trade and habits of business of 
the people of India, so far as they may be peculiar’ and 
differ from those in England, ought to he borne 
in mind. Mollwo, March & Co., v Court of 
Wards . 10 B. L. B.., 312 : 18 W, R., 384 

[L.B., I. A.,Siip. VoI,,8e ■ 

2, Agreement to share profits.— 

Money paid as rent to one party . — The parties had 
entered into a contract of partnership to work certain 
supposed mines i plaintiff to receive a bonus and also 
six-monthly payments as rent for the land, both 
parties to share the profits and bear the losses ; it 
being stipulated that in case coal should not be disco- 
vered, the bonus, and any sum paid as rent, would be 
refunded. Reid that this was a partnership arrange- 
ment, and the payment of the money which went by 
the name of rent was not as by a tenant to a landlord, 
hut as consideration-money for land forming a portion 
of the capital. Sbbemunjuree Dossee v. Poor- 
SUTTUN Doss • . . . 9 W, B.j, 499 

3 , Contract Aet^ ss* 

289, 240. — Loan of money. — Reid, on the construc- 
tion of the agreement in this case, that such agree- 
ment did not create a “partnership’’ between the 
parties thereto, as defined in section 239 of Act IX 
of 1872, hut was an agreement of the kind mentioned 
in section 240 of that Act. Bhaqgu Lal n. DeGruv- 
THBE . . . . I. Ij. B., 4 All., 74 

4, Joint Hindu family.— /Se- 

paration among members of . — Circumstances under 
which the Court will infer a partnership between 
members of a Hindu family alleged to have separated. 
Missreeloll V . Ramnarain • . Cor., 63 

5, Account . — There 

is no analogy in respect of the manager being liable 
to account between a joint Hindu family and a part- 
nership. Where it was arranged amongst the mem- 
bers of a joint Hindu family that the accounts of a 
hanking business carried on by them should be kept, 
on the understanding that the profits wlien realised 
should be divided amongst the individual members 
in certaiu prdportions, and that the expenses of each 
member -should be credited and charged in the name 
of each member,— tluit this was in the nature of 
a partnership, and an account was decreed. Ran- 
GANMANI DaSI. KaSINATH DuTT 

[3 B. B. B.,, O. a, 1, 

6, — — Ancestral business- 

— Account.-— An ancestral trade may descend like 
other inheritable property upon the members of a 
Hindu undivided family. The partnership so created 
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■EA'BTKS'RSWlB— continued. 

1. WHAT CONSTITUTES PARTNERSHIP 

— cont'imied. 

Joint Hindu family— contimed. 
or .urviYlng lias many, but not all, of the elements ex- 
is+ino- in an orilinary partnership. For example, the 
death of one of the partners does not dissolve the part- 
efship nor, as a rule, can one of the partners, when 
;:;ShS connection nith 

account of past profits and lossM. Sam^bha| 
NATnuBHAl ». SoiiBSHTAB . I. L. B., 5 Bom., d» 

But see Abhat Chandka Roy Chowdhby ®. 
PYABIilOHAN GTJHO . . 5 B. U B., 


rj - Document creating partner- 

ship— X^eiermwaiiion o/_ 


S;::nf c;eXg a partn"e;;iip for- a particnlai- 
husLss is sRent as to the date 

shin is to commence and end,— Held that the pait 
Sp is eonterminons with the l^--ss ior die 
purpose for which it was created. BunnEEM^n 
1). ISEBB PEBSHAUD . • : • 


Continuing firm. — Partner- 

sUi for a fixed ter,n.-J3,,ath of paHner.-Fower 


Continuing 



Han exeroise of yo.oer.-W^ot 

eisina power of nominati07i.^Good-wiM,-yatuat)Le 

asset— V,, ji and S., being large sbarelioldeis in 
the Great Eastern Spinning and Weaving Mills, 
Limited, entered into an agreement m October 1873 
to cause the said company to be wound up and to 
form a new company to take over its assets^ and 
Mties, and to'canse tbexnselves to be ajomted 
a«’eiits of tbe new company under tbe firm of V.>J.y 
^ ^ Co and under that name to act as agents of the 
^Wti^suhjeettotheteri^ 

The at^reement provided that the firm of T e/., 

Co should take^ the agency of the new company for a 
Deriod of thirty years s that of the prohts to be 
derived by the said firm out of the agency V> should 
Se 39 cents., J. 31 cents., and S 30 cents, .tlmt, 
in case of a vacancy in the hrm of F., J., *» 

caused by the death or retirement of any of the part- 
ners, the^ nominee of the dying or retiring pa^uer 
Sionld be admitted into partnership, and should xo- 
ceive the share of such partner, and should exeiciso 

all his authority. In pursuance f 4?!" vi .ff MUls’ 
the Great Eastern Spinning and Weaving Mills 

limited, was wound up, and a new 
“The New Great Eastern Spinning and Weaving Com 
pany. Limited,” was formed and registered. Botl 
the memorandum and articles of 
said new company contained clauses providing that 
the a™ 0 ? I s., Co or -hateimr member 
or members that firm for the time consist of, shou M 
he agents of the company so long as the said him 
should carry on business in Bombay, “ they 

should resign. The firm of F., X, S., ^ 
been constituted under the said agreement, became 
the agents of the said compiany, and oontmued to act 
as snob down to the date of the present No 

other hnsiness was done by the firm, and the three 
. partners divided the profits realised by the torn out 
• of the agency business in the shares specified in the 


PABTHEESHIP— 

1. WHAT CONSTITUTES PARTNERSHIP 

— contiwued. 

Continuing firm — con t i n ned, 
agreement as above mentioned, f- ^'chI in 18? t, 
leaving a will whereby, in exercise ot the ngUo ves ed 
in him by the agreement, he nominated and ii]ipunited 
his wife^ K. as his successor in the lirm, and slie 
accordingly hocamo and was recognised as a partner 
therein. In August 1875 she assigned her u.teu-su 
in the firm to S., and ho theroupmi i.ecamo a pm t- 
ner and received 39 cents, ot tiie protils. In No- 
vember 1876 X assigned his interest m the him (.. I 
cents.) to S. and S., of which 21 cents, liecaiue the 
nronertyof B. and 10 cents, tlie property ol <S.,-the 
firm henceforth consisting only of these two partners, 
of whom the former received in all 00 cents, ot the 
profits and the latter 40 cents. In Noveinher IfeS-. 
B. died, leaving a will whereby ho appointed his 
wife JB. his executrix, and left all his property _.o 
her for life, and after her death to his son. Iho uiU 
did not refer to the firm, or nominate any successor 
in the partnership. In the present suit B. as cxeciiti-ix 
claimed to he entitled to 60 cents, or shares in the 
firm of F, X, -s., S{ Co., up to the date ot the tes- 
totor’s deat^aucll a’ liL share in the pi-ofits 
cained subsequently to his death, or to ho earned 
by the firm so long as it continued to carry on the 
said agency business of the company. The defend- 
ant admitted the right of the plaintift to the share 
claimed in the profits earned prior to the testator s 
death, hut resisted her claim to any portion of the 
subsequent profits. BeU (1), on the aiwhcrAy of 
Beamish v. Beamish, Ir. Eep,, 4 Bj., 1~0, that the 
testator’s will did not operate as an exercise ot the 
power of nominating a successor ni the firm so as to 
make the plaintiff a partner. (2) That, having re- 
gard to the nature of the duties of the firm as agents 
and to the language of the agi'eement eonstitutmg 
the firm, coupled with the fact that there was no 
capital employed in the business, it must have been 
intended that, in default of iiomiiiation of a succes- 
sor by a retiring or deceased partner, the ageiicy 
sbould be carried on by tbe continuing or survi\ing 
partners in tbe name of tbe dnn, and that tbe 
est of tbe testator in tbe brin upon bis deatli there- 
fore survived to tbe defendant. Held, also, that al- 
tbouffb tbe plaintitf was entitled to an account up to 
tbe date of tbe testator's deatb, sbe was not entitled to 
a share of tbe good-will as an asset of tbe tinu 
Tbe <yood-will of a liriii is attached to the name, and 
in the present case, by tbe partnership agreement 
itself, tbe name was to be used by tbe surviving ])a.rt- 
ners or partner for their own benefit. That arrange- 
ment took away alt value from tbe good-will, ii, 
indeed, it was consistent with its being an asset at all. 
BaCHTCBAI V. SHAMJI JAPOWJI 

[I. Xi. E., 9 Bom., 5S6 


2. BIGHTS AllirD LIABILITIES 
. . BABTNEBS. , 


9. 


Construction of deed of part- 


nersllip. — Agreement to g'lwe managing partner 
commission* — Dissolution of partnership* Loss of 
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PARTl^EESHIP — coniim'ed* ' ,, ! 

. 2. EIGHTS AND LIABILITIES, OP FAET- 
NEES — continued. 

Constrnetion of deed of partnership— 

continued. 

commission on dissolution.^By an agreement, made 
on tlie lOtli of Jaimary 1857, between X. and ' 
several other persons, it was agreed that they should 
form a co-partnership for the purpose of erecting a 
mill for the manufacture of yarn. The capital of 
the partnershij) was fixed at E3,00,000, divided into 
100 shares of E3, 000 each. By the 4th clause of the 
agreement it was provided that, in return for the 
trouble K. W. had been at in establishing the factory, 
whatever cotton had to be purchased for the f ac- 
toi’y Si. N. was to purchase, and whatever yarn should 
he made in the factory K. JV”. w^as to sell, and for 
whatever he should sell on account of the factory he 
was duly to receive from the co-partnership his com- 
mission at the rate of 5 per cent, during his life- 
time;'*^ and it was also provided that though the 
purchases and sales by the co-partnership should not 
be made tlirougli K. A., ‘‘ yet upon the whole amount 
of the sales the co-partnership was duly to pay 5 per 
cent, to AT. JV. during his lifetime.** The factory 
w^as built, and its machinery procured and set up, by 
K. N., and both financially and otherwise the factory 
was wholly managed by him. Shortly after it com- 
menced to w'ork, it w'as found that the co-j)artner- 
ship had expended all its capital and w^as heavily 
involved in debt — incurred by K. 2^. without the 
sanction of his co-partners, — and that the factory was 
W'oiidiig at a loss ; and at the suit of some of them, 
but against the consent of K. iV. and a minority of 
the co-partners, the co-partnership w'as ordered to 
be dissolved. K. iV. then claimed to be entitled to 
compensation for the loss of the commission he 
should have earned upon the sale of the yarn of the 
factory during his lifetime. JSeld that he wnxs not 
so entitled ; that as between his co-partners and K. N. 
there w^as no obligation on the former to subscribe 
more capital after the original capital of the co-part- 
nership had been exhausted; and that there was no 
implied covenant on the part of the co-partnership to 
continue to work the factory in order that K. N'. 
should he in a position to earn his commission during 
Ms lifetime. Distinction between right to compen- 
sation for loss of fixed wages, and right to compensa- 
tion for loss of commission, pointed out. When a 
partnersliip is w^ound up by the Court, all questions 
arising between the partners out of the partnership 
transactions should he disposed of in the wdnding-up 
suit. Lalbhai Vailabhbhai v. Kayasji Nana- 
• BHAi . ' . . . 8 Bom., O. C.j 209 

10 , Payments made by partners. 

— JPresump lion. — Uisso I nt ion of partnership. — Pay- 
ments made by the difterent partners of a firm are 
presumed to have been made out of the funds of the 
firm where the contrary is not })roved by any satis- 
factory evidence ; and wdien a firm consisting of twm 
members is dissolved by the death of one partner, the 
presumption is that the deceased w^as entitled to n 
moiety of the existing assets. Keshay Gopab 
CriKBJEi t?. Eayaba . . . IS 165 


TAUTn'EnSBl'P-^conUnued. 

2. EIGHTS AND LIABILITIES OF PAET- 
NERS — continued. 

11 . Dormant partner, liiability 

of, — Bond executed bp one of several partners . — 
Right of creditor. — The doctrine that a dormant 
partner, w^hen discovered, is liable for every debt in- 
curred for the partnership by the active partner, is 
not absolute in the Courts in Engdand, and is not to 
he followed by the Courts of this country, unless 
found in particular cases to he consonant with justice, 
equity, and good conscience. Whore money wus lent 
on a bond to a malik and mooktear ** of a factory 
on his personal credit and the security of the entire 
factory, and it was afteiwvards discovered that other 
parties had a share in the factory, it w^as held that 
the lender was not entitled to go beyond his contract 
and recover from those other parties personally. 
NtJNBEEPTTT MAHATAH V. UEqirHABT 

[9 W. B., 355 

12. - — Bill drawn bp 

one partner. — Every one of tlie partners in a 
mercantile firm of ordinary trading partnership is 
liable upon a hill drawm by a partner in the recog- 
nised trading name of the firm, for a transaction 
incident to the business of the firm, altlioiigh his 
name does not appear upon the face of the instru- 
ment, although ho ho a sicepiug and secret partner. 
In order to take a case out of -these principles of the 
general law, it must he shown that the holder of tlie 
hill knew’’ at the time he received it that the transac- 
tion was the private affair of a single partner. • Bir- 
NARSEE Doss V. GHOLAH HOSSEIN 

[13 W. B., P. a, 29: 13 Moore’s I. A., 358 

13 . Liability of partners on bond 

executed by managing partner .—Where a 
bond is executed by the managing partner in a firm 
wuthin the ordinary scope of a manager’s authority, 
to raise money for the joint purpose of the firm, it 
binds the remaining partners. Ahmed Hosseib 
Hurbeedah . , , , 24 W. B., 60 

14 . - - Liability of partner for 

purchases made by co-partner out of the 
scope of partnersliip business. — Application 
of proceeds of sale to pap partnership debts, — *0., 
the managing member in Calcutta of a firm of wblch 
JB., the other partner, was absent in England, made, 
unknown to A,, and without authority from him, 
various purchases from the plaintiff of articles not 
within the scope of the partnership business. The 
purchases were made as for the firm, and w’ere deli- 
vered on the partnership premises by the plaintiff; 
Subsequently, the goods w^ere taken to C.^s house, 
and, together with certain private property belong- 
ing to (7,, wore sold by auction, and the wdiole pro- 
ceeds of the sale were ptiid by C. to a hank in 
Calcutta to the partnership account with that hank 
and were eventually remitted to B. in England as 
from the partnership funds, and applied in payment 
of certain bills of the firm then due. Af., on coming 
to Calcutta, took over the management of tlie busi- 
ness from C. In a suit lironght against B. and C. 
for the price of the goods purchased from the plain- 



PAETNBESHIP— 

2 . EIGHTS AND LIABILITIES OF PART- 

I>1ERS — continued. 

liability of partner for purcbases made 
bTeo?)artner out of the scope of part- 
nersbip business— coiriwaei*- 
tiff both in the Court below and on appeal, 

S e. was not liable. MABriN - Ba-b ^ 


eaetheeshie —continued. , 

2. RIGHTS AND LIABILITIES OP PART- 
NERS — continued. 


- Liability of person joining 


firm as mrtner.— Where one person joins a tirm 
«-tner in place of one of the partner, he is only 
liable for the debts -of the hnn 
joined it, unless by special agreement. 

Pjsbssad ®. KnsHSA Lam - 3 Agra, -s/ 


Contract Act) s. 


249 -Section 249 of the Contract Act h^ no appR 
^tion in oases where by arrangement between the 
pXr person becomes' entitled to the profits and 
liable for the debts accruing to and \ 

firm before bis admission as a partner. She 


Mahtoon V, St. Joseph 


17. 


- Partner dealing witli BCindu 
loint family.— co^partne^'s.—A 

co-pm-tuer dealing with an undivided Hindu Wy 
is. with reference to component ^ 


is, with reterence ro n.s ----- - , 

same nositiou that a partner according to English 
hw is pCd in with respect to his co-partners and 
iheii gr^entatives. RaMLAB g- 

LIJOHMICHAHD Mtjnieam: . . 1 Bom., Ap., Oi 


under agreement with ^vm.-Construchon of 
The plaintit became banian to the de- 
fendants, under an agreement by^ which be bac a len 
nnon all goods “ belonging to ' them in then go- 

dLns for balances tlv^t might be due by them. Sonm 
time after the date of the agreement, while tbeie was 
a^Lmce cL, the defendants' 
inrtner. Held that the words belonging to m 
eluded all goods in the possession of the new fiim 
that to them in the way of business. Meld 

also that the new firm, not having given notice 
the ' contrary, must he taken to have engagec le 

plaintiff as^banian upon the terms f 

agreement with the old firm, and to have taken ovei 
the balance due at the time when the new ^ 
constituted as a debt due by tlie new h™. Bai,db.O 
Das AsabwaijAA v. Kaioh . 3 B. L. E., . -s 


. Lieu of banian on goods 


Power of partner to borrow money— com- 

iinued. 


moiiev in execution of which bis rights and interests 
in the estate were put up for sale on the 20tb June 
1877 and were purchased by the Bank, which ob- 
tained possession of the estate in August 1877. in 
Auo-ust 1879 B. and executor sued 2. and the 

Bank claiming a declaration that they were or had 
been partners with T. in the estate ; that if the part- 
nership should he held to he subsisting, it mighi, be 
dissolved, or tliat if it had ceased to exist, the date ot 
its termination might he fixed, and that in either 
event a liquidator might he appointed to take an 
account, and, after realising assets and discharging 
liabilities, might be ordered to pay them eaxdi one - 
third of such balance as remained. Meld tlmt as the 
effect of the purchases by T. hilS7l and 1873 was to 
relieve the estates of H., AJ., J., and of all past 
and future liabilities of the partnership, in resp^ect ot 
which B. and W. still continued as liable as i and 
to which they would have to contribute to discharge, 
such purchases should he regarded and treated as 
made on behalf of the partnerships and therefore, at 
the time of the execution of the mortgage ot the 
estate J5., W.) and T. were interested in the estate to 
the extent of one-third each: that, althoi^’h was 
not authorised, either actually or impliedly, by B. 
and W’. to mortgage the estate, and the mortgage 
therefore was not binding on them, yet, as they 
allowed him to conduct- the business of the estate iii 
such a manner as to make it appei,ir that the conti ol 
and management of it rested with him, and he was 
for all ordinary business purposes their representa- 
tive B and W. were hound, in any accounting that 
might take place, to recoup the defendant Bank for 
such advances as were made to T. for the necessary 
purposes of the estate, in the same proportion as they 
must discharge debts due to other creditors : that 
T. was entitled to be reimbursed such moneys of his 
ovvn as he had expended within the legitimate scope 
and for the proper purposes of the partnership as 
originally contemplated by the parties. Directions 
to the liquidator appointed how to proceed. Habri- 
SOH 17. Delhi AND London 

[I. L. B., 4: All., 437 


Power of partner to "borrow 

money.— Account.— Suit for disso- 


3. SUITS EESPECTIKG PABTNERSHIPS. 


20 . 


money, — winaing 

Ut^n-Boioer of partner to mortgage partnership 
W.) the owners 9 ^^ certain 
estate in eqnal shares, in 1863 entered a p^t- 
nership for “the cultivation of tea and othei pro- 
- ducts” npon such estate. In 1864 E.,E., and I. 

; joined the firm. In 1870 E. died ; in 1871 Z. 

niirchased the shares of E. and X, and in 1873. ot K. 
In 1875 T. gave the Delhi and London Bank a 
gage on such estate as security for the r^ayment o 
/' , ' ' - money which he had borrowed from the B^k osten- 

. ; f sibly for the purposes of the estate, The Bank 
obtined a decree against him personally for the 


Suit for account without 
asking for dlBeolVLtion —Partnership dissoluble 
at will.— A. member of an ordinary trading partner- 


ship, dissoluble at will, cannot, except under special 
circumstances, seek an account without prayiiig^foi a 
dissolution. Golla Bag-abhtj Shanaai d. Ivana- 
EALA Gangayya , . . . 2 Mad,, 28 


21 . 


Suit for dissolution and an 


account. — Partner seeking to remove atbaohnieiit 
on partnership property . — The proper course for a 
partner seeking to remove an attachment on paitnei* 
ship property in 'execution of a decree ^ against one 
partner only, is to sue fur a dissolution of the partnm’- 
ship and an account, with a %fiew to ascertain the 
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PAETNEESHIF 

3. SUITS HESPECTING PARTNEKSHIPS 

— continued. 

Suit for dissolution and an account— com- 

tinmd. 

amount due to tlie partner in execntion against whom 
. tlie partnership property is attached. Karimbhai 2?. 
CONSEBVATOR OE EoRESTS 

[I. Ii. B., 4 Bom., 222 

22 . ] 3 y partner against co- 

partner.— share of profits. — A member of 
a subsisting partnership is not in a position to sue 
his partner, still less one of his alleged partners, for 
the prolits which had up to a particular time accrued, 
but he must, if he desires relief, sue in the ordinary 
wa^^ for an account. Doyakam Ltjskuerb v. Soo- 
KHAIfUM 16 W. R„ 141 

23. Suit for general adjust- 

ment of account. — In disputes between partners 
respecting their accounts, the plaintiff should so 
frame his suit that there may be a general adjust- 
ment of the partnership accounts. A particular'item 
or claim should not be made the subject of a distinct 
suit. Soonder Bibee v. Khibl'oo Mull alias 
Bam Lall , . . , . 2iN'. W., 90 

24. Suit against co-partners 

for money deposited and profits.— 

for tahing aeooiints. — In a suit against co-partners in 
a joint firm to recover money deposited as plaintiff^s 
share, and to have accounts rendered of the profits, 
before any order can be made to the effect that the 
plaintiff is entitled to be paid by any one of his part- 
ners or out of the assets of the firm the actual money 
advanced, the whole accounts of the firm ought to be 
taken, and the ultimate liability of each of the part- 
ners ascertained. Kales Churst Sahoo v. Ram 
Ball Sahoo . . . . 21W. B., 300 

25. Suit for contribution among 

partners.— hg some only of partners. 
— Obligation to ash for account of partnership deal- 
ing. — Four members of a partnership consisting 
of seven persons borrowed certain sums on ac- 
count of the partnership for which they gave their 

• joint and several promissory notes on which decrees 
were afterwards obtained against them. In a suit for 
contribution brought by one of the four members 
against the others, as having paid more than his share 
under the joint decrees, — Seld that the 'giving of the 
promissory notes was not a partnership transaction 
so as to debar the plaintiff from a suit for contribu- 
tion without asking for an account of the partnership 
dealings. DoYAL Jaieaj la. Khatat Labha 

[12 Bom,, 97 

28. — Suit on agreement in nature 

of partnership deed. — by one party for his 
share. — An agreement was entered into whereby tbe 
defendant undertook to pay to the plaintiff and two 
other CO- creditors of an insolvent a sha,re in any sums 
which he might recover from the insolvent in consi- 
deration of receiving a share in any sums which 
might be recovered by tbe other creditors. In a suit 
by one of the persons in whose favour the agree- 


PABTKERSHIP-eoJ^fmMed. 

3. SUITS UESPEC'FING PARTNERSHIPS 
— continued. 

Suit on agreement in nature of partner- 
ship ^Qe^—conimwed. 

ment was passed, without making the others parties, 
against the person who executed it, to recover his 
share, it was held that the suit was not maintainable, 
as it could only be brought as a suit between partners 
for an account, and the result of all the partnership 
transactions must be brought at once under the view 
of the Court. Bhaotidas Bhaq-'VANdas r. Oliver 

■ [9 Bom., 418 

27. Suit based on rights of 

deceased partner. — Adjustment of partnership 
accounts. — Payments by partners. Presumption as 
io,— Partnership property.— -K suit based on the 
right of a deceased partner cannot be limited to a 
demand for his share in the proceeds of^ property 
alleged to have come into the possession of the part- 
nership during its existence. The agreement on 
which the partnership was formed, the amounts 
advanced and drawn out by the several partners, and 
the subsisting liabilities and assets, if any, must all 
be taken into account, and the suit must demand 
such a sum, if any, as, on a general account, and an 
account between tbe lieceased partner and tbe co- 
partnership, being taken, shall appear tp be due. 
Principle on which the account of a dissolved partner- 
ship should he adjusted, explained. Keshav Gopal 
Ginbe V. Rayaba • • ,12 Bom,, 165 

28. Suit against one of several 

partners for money lent, — Form of suit. — A. 
was partner in an indigo concern in the name of his 
son. In his own name -dt. lent moneys to tlie concern 
for the purpose of carrying on the business, and 
each partner was to be separately liable for the 
moneys advanced in proportion to his share in the 
concern. In a suit against one of the partners for 
his proportion of the moneys so lent, — Seld that the 
plaintiff could not sue for those moneys on the foot- 
ing of a mere creditor, and that the suit should be so 
framed as to determine the profits or losses of the 
concern, and whether any and what assets would be 
available to each partner to liquidate the loan in pro- 
portion to his share* CiitiNBER feiKHUB Biswas xi. 
Ram Beksh Chetluegbb . 1 C. B. R., 545 

29. — Suit by representative of a 

deceased partner for a share of a specific 
asset of the partnership recovered after the 
right to a general partnership account is 
barred.— A suit may be brought by the represent- 
ative of a deceased partner against the surviving 
partner of a firm to recover a share in a sum received 
by the surviving partner in respect of a partnersluj) 
transactioa within the period of limitation, although 
a suit to take partnership accounts generally would 
he barred. JBC* F, the plaintiff s iatliei, and the .de- 
fendant i2. were partners in the firm of Hormusjl 
and Rustomji which carried on business in Cliiua. 
In the year i862 the firm of N. K. cf* Co. was largely 
indebted to the firm of Hormusji and Rustomji. 
At the end of that year the latter firm ceiled to do 
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3. SUITS EESPECTING PARTNERSHIPS 
^co7itinued. 

Suit by representative of a deceased 
partner for a. share of a specific asset 
of the partnership recovered after the 
right to a general partnership account 
is barred — oontimied. 

business, but no formal dissolution of tbe partner- 
ship ever took place. In 1869 the defendant E. filed 
a suit (Ko. 461 of 1869) in the High Court of Bomhay 
in his own name and that of M. J., his former part- 
ner, against the firm of N; K, ^ Co.^ for an account 
of the dealings of that firm with the firm of Honnusji 
and Rustoniji, and by a decretal order dated 19th 
March 1870, the suit was referred to the Commis- 
sioner to take the accounts as prayed for. On the 
17th December 1872 Jff. died at Hongkong intes- 
tate. On 22nd February 1873 the defendant M. 
assigned to the second defendant W. for R20,000 the 
claim of the firm of Hormusji and Rustomji against 
the firm of N. K. ^ Co. The plaintifi did not know | 
of this arrangement, and he only became aware of it * 
in 1880. The plaintiff alleged that of the said sum , 
of B20,000 the second defendant JF. paid to the first 
defendant E. R10,000 in 1878, and for the remain- 
ing illOjOOO gave a promissory note payable in July 
or August 1881. The plaintiff took out letters of 
administration to his father JS. U., and brought this 
suit on 16th July 1880, claiming a moiety of the 
ElOjOOO already paid by the defendant TV. to the 
first defendant E., and praying that he might he de- 
clared entitled to a moiety of the remaining sum of 
ElOjOOO payable by the defendant TF., and that the 
same might be paid over to him. The defendant E. 
alleged that he had assigned the claim against the 
firm of N, K. Sf Co. to the defendant W., and had 
received the consideration for such assignment in 
February 1873, and contended that if the plaintiff 
had ever any claim to any portion of the said money 
(which he denied), such claim was barred by limita- 
tion. He also alleged that he had carried on the suit 
No. 461 of 1869 without any assistance from the 
plaintiff^ s father E. J., or from the plaintiff, who, 
although applied to, refused to assist him, and he 
submitted that under no circumstances was the 
plaintiff entitled to any of the moneys claimed by him 
without giving credit to the defendant for his (plain- 
tiff*^ s) share of the expense ox prosecuting the said 
suit, and for the amount of proper remuneration to 
the defendant for the time and labour bestowed by 
him in the said suit, He also claimed that the i)art- 
nership accounts of the firm of Hormusji and Rus- 
tomji should he taken, and alleged that on such ac- 
counts being taken a large sum would he found due 
to him from the partnership. The second defendant 
W. paid into Court the RIO, 000 due on the promis- 
sory note above mentioned, and was dismissed from 
the suit. At the hearing the Judge found that, of 
the other moiety of the consideration for the assign- 
ment of February 1873, a sum of RljOOO was paid 
by the defendant W. to the defendant E. on January 
23, 1878, and a sum of R6,000 on September 13, 
1879. Meld that the suit was not barred by limita- 
tion in respect of the said sums of Rl,000, B6,000, 


PAETHERSHIP —coniinned. 

3. SUITS RESPECTING PARTNERSHIPS 

— continued. 

Suit by representative of a deceased 
partner for a share of a specific asset 
of the partnership recovered after the 
right to a general partnership account, 
is barred — continued. 

and ElOjOOO, and that the plaintiff was entitled to 
recover a half share of these sums from the defend- 
ant E., deducting all sums expended by the defend- 
ant in the prosecution of the suit No. 461 of 1869, — 
no allowance, however, being made to him as reiiiu- 
iieration for conducting the suit. Held, also, that 
the defendant might deduct the auioimt (if any) 
which might he found due to him on taking the part- 
nership accounts, although a separate suit for such 
account would be barred by limitation. Meewakji 
Hoemiisji V , Rtjsxomji BUUJOIUI 

[I. L. B .5 6 Bom., 628 


4. DISSOLUTION OF PARTNERSHIP. 

30. Ground for dissolution. — 

Adultery of partner %oith wife of co-fariner . — 
Adultery of one partner with the wufe of his co-part- 
ner is a sufficient ground for dissolution of the part- 
nership. Abbott iJ. CETJMr . 6B. L R., 100 

31 ^ Deatli of partner.—ReedJ of 

partnership . — Contract Act, s. 253, cl. 10.— Where 
one party (A.) advanced money to others to carry on 
business, and an instrument was executed whereby 
the latter agreed and bound themselves to account 
yearly to the former for a share of the profits, the 
transaction wus held to amount to an agreement that 
A. should he a party to the business tanto. Held 
that by the operation of the Contract Act of 1872, 
section 253, clause 10, the partnership between A, 
and the others W'as dissolved by the death of A., and 
that the representatives of A., by receiving, some six 
months after his death, an account with a portion of 
the money advanced and of the profits, did not re- 
constitute partnership, but rather indicated an oppo- 
site intention. Peek Mahomeb v. Nekjan Bibeb 

[25 W. B., 40 

32. Assignment of share in 

partnership. — Contract Act, ss. 233, cl. 6, and 
265. — Introd'uction of a neic meniher into firm , — ■ 
Suit for an account , — The effect of clause 6 of sec- 
tion 253 of the Contract Act is not to render an as- 
signment of a share in a partnership concern illegal 
or void as between the parties to the assignment, but 
only so far void as between those parties and the 
other partners as to cause an immediate dissolution 
of th©' partnership. If no assent is given by the 
other partners to the assignment, the assignee is on 
dissolution at liberty to sue for an account and for 
distribution, not as a partner, hut as assignee of the 
right of his assignor in the partnership property. 
Section 265 of the Contract Act commented on. 
JuGGBT Chunbee Dutt V . Rada Nath Dhitb 

[I. L. R., 10 Gale., 660 
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PARTITEESHIP --eoniimed, 

4. DISSOLUTION OF PAKTNBR'SHIP— 
tinued. 

SS , — ^ — Right of co-partners to 

dissolve. — Mennnciation of rigM. — A contract be- 
tween a partner and iiis co-partners f or i*einuneration 
to tlie former for tlie inanagement of the partnership 
business by a commission on the sale, during his 
lifetime, does not, in the absence of any express 
agreement to that effect, imply a renunciation of 
the right of the co-partners to dissolve the partner- 
ship if they find that it cannot be carried on except 
at a loss : nor does it imply an obligation to pay the 
managing partner compensation in case the partner- 
ship is dissolved for that reason. Mhodes v. Forwood, 
L, i2., 1 Ap., Ca.j 256, referred to and approved. 
CowASJEE Nanabhoy V. Labbhoy Vfllijbhoy 

[I. L» E., 1 Bom., 468‘ : 26 W. R., 78 
L. R., 3 1. A., 200 

3^. — Hotiee of dissolution. — Liahi- 

liiy of memhers for payment to partner retiring 
mithout notice. — Partners must, on dissolution of 
partnersliip, give full and fair notice to their custom- 
ers of such dissolution, or otherwise be liable to them 
for all payments made by them to one partner in the 
belief that he represented the firm. Shewram v. 
Rohomutooliah « . . W. R., 1864, 94 

35^ Contract Act 

{IX of 1872), s. 264. — Section 264 of the Contract 
Act is not intended to be an exhaustive exposition on 
the question of notice of a dissolution of partnership). 
The mode of notification of dissolution required in 
the case of old customers, who are known to the firm 
as having dealt with it, is an exp)ress or sp)ecific notice 
by circular or otherwise. But in the case of the 
general public the most effectual public notice which 
can reasonably be given is requisite. Eoop Ghund 
Fundit V. Madlinh Cfmnder Bose, 1. L. R., 8 Calc., 
681, note, overruled. Chunbeb Chtjen Dutt 'O. 
Editljbe Cowasjee Bijneb 

[I. L. R., 8 Calc., 678 ; 11 C, L. R., 225 

30^ .... Fffect of dis- 

solution as against party without notice. — Held 
tbat dissolution between the memhers of a carrier’s 
firm, or exclusion of one of the memhers thereof by 
otliers in virtue of a p)artnersbq) agreement would 
not operate against a third i)arty (a consignor) who 
had no knowdedge of it, and who in his dealing with 
the firm, in the absence of any notification of change, 
supposed that the p)artnership conthined iniaitex*ed as 
to its memhers ; and that such dissolution or exclu- 
sion would not exempt the retired member of the 
firm from liability to the consignor’s claim, unless it 
be sliowii that the latter was aware of the fact of 
the former having ceased to he a member thereof. 
CrUKG-A lUM tJ. GtJNC^A D-HTJE . 1 Agra, 198 

37. '*■ Contract Act, 

si: 264.— Sleeping partner. — A., B., and C. traded 
together in partnership as B., C., tf Co., A, being a 
sleeping partner. After the partnership was (lis- 
solved, B. and' C. continued to trade togetlier under 
the same name and incurred debts to the })laiutitfs, 
who sued to recover the amounts from A„ B., and C. 



PARTHBRSHIP — continued, 

4. DISSOLUTION OP PARTNERSHIP— co«- 

tinued. 

INotiee of dissolution--'continuei. 

The plaintife had not dealt with the old pxartnersliip 
nor received notice of its dissolution, and it was not 
alleged that they knew of A.^s previous coiiiiection 
with it. Held that the suits did not lie against A. 
Ramasami t?. Kabae Bibi 

[I. L. R., 9 Mad., 402 
5. PROCEDURE. 

38, Suit to close partnersMp 

transactions. — Issues,— Civil Procedure Code, 1877, 
seh. IV, forms 132, 133, — Accounts, Decree for . — In 
a suit for an account of partnership transactions, the 
Subordinate Judge, in whose Court the suit was in- 
stituted, framed certain issues with the object of as- 
certaining who managed the business ; with whom the 
partnership property was; whether the defendants 
ought to account; what was the capital, and what 
the expenditure and profits of the firm; and after 
taking evidence on these points, dismissed the suit. 
Held that the Subordinate Judge should have 
followed the course x>ointed out in forms 1J2 and 
133 of schednle IV of the Civil Procedure Code, 
and at the first hearing should have determined 
whether there had been a partnersliip ; what were its 
conditions ; was it dissolved, or ought it to be dis- 
solved ; and who were the parties interested, and in 
what shares : and upon determining these questions, 
should have directed accounts to he taken ; and after 
the accounts had been taken, should have made a 
final decree. Ram Chukbee Shaha v. Makiok 
Chubdee BAifiEYA . I. L. R., 7 Cale., 428 

[9C.L.E.,157 

PARTNERSHIP PROPERTY, 

; TReft. — Fraudulent removal of. 

— Penal Code, ss. 378, 403, and 424 . — Criminal mis- 
appropriation and hreach of \trust. — K., the servant 
of A. and others, partners, was coming out of the 
Small Cause Court with some books belonging to 
the partnership shop, wdien A. took them from him 
and kept them, saying they were his, and refused to 
give them up. The Magistrate found A, guilty of 
theft under section 378. Held, the conviction could 
not he sustained ; the possession of K. was the posses- 
sion of A. and the partners, and A. could not there- 
fore he convicted of theft. Queen v, Allah Bttksh 
[6 B. Ij. R,, Ap., 133 : 13 B. L. R„ 310, note 
S. C. Keamudbin V, Allah Buksh 

■ [i5W.B., Cr.,51' 

2. Criminal misappropriation, 

— Misappropriation of partnersMp property. — Penal 
Code, s, 405.— A partner who dishonestly misappro- 
priates or converts to his own use any of the partner- 
ship property with which he is entrusted, or which 
he has dominion over, is guilty of an offence under 
section 405 of the Penal Code. Queen Okhoy 
C ooMAE Shaw. In the mattee oe the petition 

OE NAaENHEA LAL CHATTEILIEE 

[13 B. L. B., P. B., 307 ; 21 W. B., Cr., 58 
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PARTNEESHIP IBnOV'EnTY-contimed. 

3 . Criminal breach of trust. — 

Removal of partnership property. — Penal Code, s, 
424.— Also a parfcner wlio fraudulently removes part- 
nership property is guilty of an offence under sec- 
tion 424, Penal Code. Queen n. Goub Benode 
Dutt 

[13 B. li, R., 808, note : 21 W. B., Cr., 10 

PABTHBRSHIP PROPERTY, IhTTER- 
EST m— 

See CouET Fee^ Act, son. 1, cl. 12. 

[I, E. R., 1 Calc., 108 

PARTY WALIi, EIABIIiITY OP AD- 
JOmCNG OWNER POE COSTS OP— 

See Building-s beecteb by adjoining 
Owners . I. L. R., B Bom., 188 

PASSENGER BY BAIL. 

See Railway Act, 1879, ss. 17, 31. 

[I.L.R.,12 Calc., 192 

See Railway Company. 

[I. L. R,, 1 Bom., 25 

PASTURAGE, RIGHT TO-- 

- Grazing. — Bomlay Act I of I860, 

s. 32 . — “ Village cattle !^ — Plaintiff erected a hut on 
public ground in a village in the district of Thana, 
and lived there annually for a few months while his 
cattle grazed on the public grazing ground in that 
village. He was not the owner or lessee of any land 
in the village. On being prevented by the Collectoi 
of Thana from thus grazing his cattle, plaintiff 
brought a suit against that officer for a declaration 
of his right to graze his cattle within the limits, not 
only of that village, but of any other village in the 
district of Thana. Reid that plaintiff was not entitled 
to any such right. The phrase “ village cattle in 
section 32 of Bombay Act I of 1865 does not include 
the cattle of any roving grazier who may choose to 
squat for a few months on the public ground of a vil- 
lage. That Act does not vest the right of sanctioning 
such a diversion of the village grazing ground in the 
villagers tliemselves, but in the Revenue Commission- 
er, whose consent must be obtained. Collector op 
Thana Bal Patel , I. L. R., 2 Bom., 110 

PATENT. 

— Infringement of— 

See Limitation Act, 1877, art. 40 (1871, 
' ART. 11) . . I. L. R., 3 Gale., 17 

— Suit for account of profits of— 
See Limitation Act, 1877, art. 40 (1871, 
ART. 11) . . I. L. B., 3 Calc,, 17 

1 . STjLit for infringement of pa- 

tent. — Act XV of 1859, $. 25. — Substantial differ- 
ence in machinery. — Injunction. — Damages and ac- 
count of The fact that a machine has been 

several times improved since the original patent was 
obtained is no argument against its being a useful 


PATENT'.— Suit for infringement of patent 

— continued, 

invention within section 25, Act XV of 1859. Can- 
ning ton V. Nuttal, L. M,, 5 R. L., 205, followed as to 
the test of novelty ” in an invesition. In deciding 
whether a machine, patented as an entire invention, 
is an imitation and piracy of another machine pre- 
viously patented as an entire invention, the question 
is, Is the latter patented machine substantially the 
same as the earlier one ? The fact of considerable 
differences existing in the several parts of the two 
machines will not prevent the later inaeliine from be- 
ing as a whole a copy of the earlier one ; even wliere 
an exclusive privilege might have been acquired had 
the alterations in the later machine been claimed as 
improvements on the earlier one. Clark d. Adie, 2 
App. Cas., 315, followed. Where a patent has been 
obtained for a machine which the patentee subse- 
quently somewhat improves, a subsequent specifica- 
tion claiming tbe improved machine as a novel com- 
bination is bad, though the improvement might he 
claimed and protected as such. Where a new ar- 
rangement of the parts of a machine is claimed as 
an improvement, .the arrangement must he clearly 
described in the specification. The mere substitution 
of one mechanical equivalent for another already in 
use will not protect it. Where a case of infringement 
of a patent has been made out, an injunction will fol- 
low as a matter of course. A plaintiff cannot pray 
for an account of profits and for damages. He must 
elect between the two remedies. If the plaintiff 
elects to take an account of the profits, such accounts 
will only he carried back to the period of one year 
before the filing of the plaint, in accordance with Act 
IX of 1871, article 11. Kinmonb v. Jackson. Kin- 
MOND n. Lawbie . . . 1 C. L. R., 68 

2. ^ Act XV of 1859, 

s. 23. — Measure of damages. — Evidence of parti- 
culars. — Reid by the Court, in a suit under Act 
XV of 1859 for the infringement of a patent, 'where 
the plaintiff had been in the habit of licensing the 
use of his invention, that the loss of the amount 
paid for such license was the measime of damages. 
Per Spankie, J . — The meaning of the words ‘‘ pub- 
licly or actually used” in section 23 of A.et XV of 
1859 discussed. Reid per Spankie, J. — That, where 
the defendant did not allege in his written statement 
that the invention was publicly used at certain places 
prior to the date of the petition for leave to file the 
specification, but was allowed to give evidence that 
the invention was so used at such places, the plaintiff 
was not bound before trial to have called upon the 
defendant to supply the particulars as to such places, 
and such evidence was not admissible. Sheen 4?, 


Johnson . 

• 

• 

. I.L.B., 2' AE„ 368 

3. — — 



— Particulars of in- 


fringements, Sufficiency of .—Practice.— Act XV of 
1859, s. 34.— Ill a suit for the infringement of certain 
inventions the plaintiff did not, as required by section 
34 of Act XV of 1859, deliver with his plaint parti- 
culars of the breaches complained of in the suit. In 
his plaint, after describing his inventions, he alleged 
generally that the defendant had made and used 
them at a certain place without his license, Reid 
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P ATENT.— Suit for infringement of patent 

— continued, : 

tbai}, as required by section 34 of Act XV of 1859, 
tbe plaints should have delivered with Ms plaint 
particulars of the breaches complained of ; that the 
general allegation as to infringement contained in 
the plaint did not amount to such particulars ^ and 
that under these circumstances the plaintiff came 
into Court with ^ -case which could not be tried. 
'Petmait t). Bum. % .1, lx , jR„ 5 AIL, 371 

In the same case, on appeal to the Privy Council, — 
Meldy the sole object of Act XV of 1859, section 34, 
corresponding with section 41 of the English Patent 
Law Amendment Act, 1852, is to give the defend- 
ant fair notice of the case which he has to meet, 
and it is quite immaterial whether the requisite in- 
formation be given in the plaint itself or in a -se- 
parate paper. Particulars of breaches must be dis- 
tinguished from particulars of objections for want of 
novelty. In the latter case the particular instances 
may not be within the knowledge of the patentee 
and must be specified : in the former the defendant 
must know whether and in what respect he has been 
guilty of infringement. Where three patents of the 
plaintiff all related to one article, — a kiln for burning 
bricks, — and the second and third in date were for 
improvements upon the invention specified in the 
first, and the plaintiff alleged a particular kiln con- 
structed and used by the defendant, and in his plaint 
not only referred to his patents, but indicated in 
the case of each of them the infringements of which 
he complained , — Heldy reversing the decision of the 
High Court, that this was a sufficient compliance wdth 
the Act. Talbot Y, La Roche, 15 C. B., 310 \ and 
Needham v. Oxley, 1 R, ^ M., 24S, approved. 
Ledgaed V , Boll , . Ii. E., 13 1. A., 134; 

[I. L. E., 9 AU., 191 

PATSK-T ACT, 1859. 

See Limitation Act, 1877, aet. 40 (1871, 
AST. 11) . . I. Ii. E., 3 Calc., 17 

PATIIi OP VIIiXiAG-E, SUIT POE DB- 

CLAEATIOlSr OP BIGHT TO OPPI- 

CIATE AS— 

See Pensions Act, 1871. 

[I. Ii. B., 1 Bom., 531 

PATHI TBHURB, 

See Cases undeb Sale bob Abbeabs oe 
Kent. 

X/ Hereditary interest.— 

stnicUon , — The words “ patni tenure pHmd facie 
convey an hereditary and transferable interest in 
land. Tarini Ciiaean Hanguli x, Watson 

/ , [3 B. Ii. R., a, O., 4:37 : 12 W. R., 413 


PAT3XI TEKURB,— -Bivision or transfer 

of patni talook -‘continued, 

entirety or the rights of the zemindar. JuDOO Nath 
IShahana Jadub Churn Thaeoob 

[11 W. E.,'294' 

3 , Stilt by grantor of patni 

pottah as ijaradar of share in aemindari.: — 
Suit to set aside fatni. — One of several grantors of 
a patni pottah cannot get rid of the patni as to a 
share in the patni by a suit, as ijaradar of that share, 
for rent against the ryots. The patni must he up- 
held until set aside hy a regular suit. liAj ChUn- 
DEE Roy Chowdhby v. Unnod a Peeshad Moo- 
kbejee . . . . . 17 W. B., 221 

4 , — Separate payments of rent 

and separate registration by patnidar. — 
Cancellation of The fact of a patnidar hav- 

ing made separate payments of rent, of lumng re- 
gistered his name with each of the sharers, and of 
being prepared to enter into a fresh engagement with 
one of them, does not amonnt to a cancellation of 
the original lease and substitution of a new lease. 
Sham Chand Mittee v. Juggut Chundee Sieoab 

[22 W. B., 50 

Mohadeb Mundul V, Cowell 

[15 W. B., 445 

5 , Sxiit by zemindar to set aside 

patni lease. — JEffect as between 'patnidar and 
under-tenants of setting it aside loith -mes^ie profits, 
— Where a landlord (patnidar) and his tenant were 
defendants in a suit by /the zemindar for setting 
aside the patni, and both 'were by the decree made 
liable for the mesne^ proffts which the tenant even- 
tually paid out of his own pocket, — Held that the 
effect was to cancel all relation of landlord and 
tenant between them, and to give the tenant a right 
to receive back what he had paid. Rakhal Monee 
Bqsseb V, BE03-ENDE0 GopalRoy . 23 W, E., 303 

0 , Refusal of patnidar to give 

security. — Inability to collect rents owing to 
zemindar in consequence toUhholding amaldastaJc, 
— If, by reason of the patnidar not giving security 
the 'Zemindar withholds his amaldastak, and also 
abstains from availing himself of the po-^ver which 
the law gives him of collecting the rents himself, it 
would he inequitable to allow him to recover from 
the patnidar the rent which the withholding of the 
amaldastak has prevented his collecting. Bidhoo- 
MOOKHi Debi u. Nilmoney Sing I)eo 

[IC.L. B.«4@4 

PATHIDAB, BIGHT OP— 

See Abatement of Rent, . 

[B, Ii. B., Sup, Vol, 70 
1 W. E., 299 


2 . 


Division or transfer of patni 


talook.— A patni talook cannot be divided except 
by an act of the zemindar, or hy an act recognised 
by him. A patnidar may generally transfer his. 
tenure without the consent of his zemindar, hut he 
can only do so in soUdo, and the transfer of a portion 
in no w'ay affects the existence ot the patni in its 


PAUPEE-SUIT. 

1 . Sum 

2. Appeals 


2 W. B., Act X, 30, 47 
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FAUFER-^SUIT-^eonhmwd, 


FAUPEM'-SUIT—eoni'imied. 


See Appeai. to Peity Coithcil*— Peactice 
AND PaOCEDTTEB— Leave to appeal. 

[7 W. E., P. a, 20 : 4 Moore's I. A., 114 

8W.B.,4 

See' COMPEOMISE — CONSTEPCTION, En- 
POECING-, Effect of, and setting 
ASIDE Deeds of Compeomise. 

[7 W, E., P. O., 29 : 4 Moore’s I. A., 114 
See Deceee — ^Altebation ob Amendment 
OF Decbee . . 2 C. Ij, E-., 461 

See Limitation Act, 1877, s. 4 (1871, s. 4). 

[I. Ii. K., 2 Cale., 889 
1. 1,. R., 1 All., 230 
L L. R., 2 AIL, 241 
L D. R., 2 Mad., 230 
•W. R., F. B., 53 : Marsh., 174 
I. Ii. R., 5 Calc., 807 

See Limitation Aot, 1877, abts. 171, 
171 A, AND 171 B. 

[I. Ii. R., 7 Bom., 373 
See Retiew — Obdees Subject to Re- 
view . . 5 B. L. R., Ap., 29 

[5 B. Ii. B., 318, note 
I. L, R,, 4 Bom., 414 

' 1. SUITS. 


Continuation inform*^ pau- 


peris of suit commenced in ordinary form. 
— Civil p7'ocedure Qode^ 1839, ss. 297’310. — The 
power of the Court to allow a suit to be instituted in 
forrtid ^au'per is includes the power to allow a suit to 
be continued as a pauper suit after it has been com- 
menced in the ordinary form. Niemul Chandea 
Moobeejbs V, Doyal Nath Bhdttachaejee 

[I. L. R., 2 Calc., 130 

Reyji Patil V. Sakhaeam 

[I. L. R., 8 Bom., 615 

Pauper defendant.— Civil 
Procedure Code, 1877, cha'p. XXVI, ss. 401-413. 
— Althongh Chapter XXVI of the Civil Procedure 
Code only provides for suits to be brought by a 
pauper, the Court has power to allow a defendant to 
defend in forma pauperis. Dooega Chpen Doss v. 
Nittoeally Dossee , I. Ii. R., 5 Calc., 819 

[6 C. I.. B., 120 

3, SijLit by next friend.— ZV’ea?;^ 

friend a pauper. — Infant. — A suit can be brought 
in forma pauperis hy a next friend who is also a 
pauper. Golaupmohee Dossee v. Peosonomoye 
Dossee 11 B. L. R., 373 

Minor. — Wexi 


friend a pauper. — The rule of English practice 
which prevents a minor from instituting a suit in 
forma pauperis through his next friend, unless he 
gives proof not only that he is himself a pauper, but 
that the next friend is a pauper, and that he cannot 
get any substantial person to act as his next friend, 
is not to be found in, or deduced from, the provi- 
sions of the Civil Procedure Code. Venkatanaba- 
SAYYA a?. Achemma , . I. 3 Mad., 3 


1. SUITS — coniimied, 

5, Representative of pauper.— 

Might to carrg on suit. — There, is no necessity for nil, 
inquiry whether an alleged representa,tive of an ad- 
mitted pauper is a pauper or not. The Court, if 
satisfied that he is the legal representative, oag’nt to 
admit him to carry on the suit. PuAaBiJT Dosui^: 
V. Bulobam Doss . . .3 W. R., Mis- 20 


Pauper administrator. 


Civil Procedure Code, lSS2,s.401. — Tla* administra- 
tor of the estate of a deceased person may aitply to 
sue /on?id ^ai«perwminder the ]'rovisions of Cha]>- 
ter XXVI of the .Code of Civil Procedure, 1 SSl>. 
In be Bill . . .1. Ii. R., 7 Ma..d., 390 

7. ^ — Presentation of petition to 

sue in forma pauperis. — Civil Frocedure Code, 
1859, s. 301 and s. 17. — lleldt\\i\t section 301 of Act 
VIII of 1859, requiring the petition for permission 
to sue in forma pauperis to be presented by the peti- 
tioner person, is imperative, and must be held to 
control the provisions of section 17 of the same Act. 
Ex TABTE DeVG-IB GEEIT SEMBHACtIB 

[4 Bom., A. C., 91 

S. Authorised u^ent.—Volceel . — 

Civil Frocedure Code, 1859, s. 301. — A vakeel may 
he a “duly authorised agent,*’ wltliin the meaning of 
section 301 of the Code of Civil Procedure. Ki- 
SHOBEE MoHDN BoSE V. GOFB MONEE OOSSEE 

[15 W. R., 198 


Presentation of plaint.— Xa- 


mitation. — Suit ivlien to be considered as commenced. 
— In calculating the period of limitation in a case 
where it is sought to extend the time by reason of a 
pauper suit having been commenced, the suit is com- 
menced for this purpose when the plaint is presented 
to the Court, and not merely at the date of its allow- 
ance. SEETABAM GOWEE V. GOLirCKNATH Dott 

[Marsh., 174 

Golitcknath Dutt v. Seetabam Goweb 

[W. R., P. B., 53 : 1 Ind. Jur., O. S., 66 

1 Hay, 378 

ViNAYAK K. Deavlb V, Bhait B, Samvat 

[4 Bom., A. 0.5 39 

10. Civil Frocedure 

Code, 1859, s. 308. — Limitation. — Where an appli- 
cation for permission to sue tra forma pauperis is 
numbered and registered, and deemed to be the 
plaint in the suit, not in consequence of proof of the 
plainti:S*s pauperism, but in consequence of his aban- 
doning his claim to sue as a pauper and paying for the 
stamps required for the institution of the suit, the 
date of such payment, and not the date of the appli- 
cation, must be taken, in computing the period of 
limitation, to be the date of the presentation of the 
plaint and the institution of the suit. Skinneb v. 
Obdb , . . . I. L. R., 1 AIL, 230 


-'Enquiry into pan- 
1859, s. 310. — Li- 


perism, — Civil Frocedure Code, 
mitation Act, 1859, s. 14. — Deduction of time . — 
Fresentation of plaint in wrong Court, — ListiUition 
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p^XIPBR-SUIT— 

1. SUITS — continued. 

Presentation of "plaint-^oonUnued, 

of suit. —The plaintiff applied hy petition, on 20th 
February 1873, to the Subordinate Judge of Meerut 
■for, lei^ve to sue in forma pauperis. The petition 
contained a statement, of the claim and such parti- 
culars as are recj^iiired in a plaint, and a prayer that, 
as part of the immoveable property claimed was situ- 
ated in the Punjab, the Subordinate Judge w’-ouldseek 
the necessary sanction to give him jurisdiction. The 
Subordinate Judge, considering that the suit should 
be instituted in the Delhi district, rejected the appli- 
cation. On 3rd March the plaintiff presented the 
petition to the Deputy Commissioner of Delhi, and 
was admitted by that officer to sue as a pauper. The 
Deputy Commissioner having applied for sanction to 
try the suit, the High Court, North-Western Pro- 
vinces, and the Chief Court of the Punjab, considered 
it advisable that the suit should be tried at Meerut i 
and on 10 th June 1873 the Deputy Commissioner 
returned the petition for presentation in the proper 
Court in the North-Western Provinces. On i9th 
July the plaintiff presented it to the Subordinate 
Judge of Meerut, who received and registered it as 
a plaint. On 10 th November the defendants tiled 
written statements, wherein they urged tliat the 
plaintiff ought not to be allowed to sue in forma 
pauperis until he had pn’oved his pauperism in the 
Subordinate Judge^s Court. Upon this the Sub- 
ordinate Judge threw out the suit, holding that 
he had no jurisdiction to admit it. Held that the 
Subordiaate Judge, if he regarded as ineffectual the 
order of the Deputy Commissioner admitting plaintiff 
to sue as a pauper, should himself have entered into 
an inquiry into the plaintiff’s pauperism, and not 
have thrown out the suit. Seld^ also, that the pro- 
visions of section 340 of Act VIII of 1859 were not 
applicable to the order of the Subordinate Judge 
refusing to allow the plaintiff to sue as a pauper, as 
he pronounced no opinion on the point. JSeld, also, 
with reference to the question of limitation, that the 
time during which the suit was pending in the Delhi 
Court should be deducted in computing the period 
of limitation. Semble , — That the order admitting the 
plaintiff to sue as a pauper, which was made by the 
Delhi Court, became ineffectual when the plaint was 
returned by that Court ; and that it became the duty 
of the Meerut Court, when the petition was again 
presented to it, to pass orders de novo on the subject. 
Seinitee alias Mibza v, Obdb . 6 3N, 'W'., 225 

Inquiry into pauperism.— 

Civil ^Procedure Code, 1859, ss. 805, 306 . — Inquiry 
under sections 305 and 306 of the Civil Procedure 
Code should be made by the Judge himself, and 
not by the sherista of the Court. In the mattbe 
OE Eknath bin Madoba . 1 Bom., 102 

Civil Procedure 

Code, 1859, s. 50d.— When a pauper petition comes 
on for hearing, under section 306 . of the Code of 
Civil Procedure, the Judge has no power to inquire 
into any other circumstances than the pauperism of 
the petitioner. Dipsangji Jitsangji Fattle- 
: SINGJI JaSYATSANGJI. . , . 5 Bom», A. O.5'50 
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1 . SUITS— cow e/I. 

Inquiry into pauperism— 

14 ^ Ciml Procedure 

Code, 1839, s$. 303, 306. — Where a day 
was fixed, under Act VIII of 1859, section 305, for 
receiving evidence of the pauperism of the plaintiff, 
the Court refused, under section 306, to entertain any 
objection of the defendant other than on the single 
question of the pauperism of the plaintiff, Shipo- 

NESSA Bibee v. Kaminee Bibeb 

[2 Ind. Jur., N. 121 ' 

15. Civil Procedure 

Code, 1839, ss. 301, 306. — Procedure. — Where a peti- 
tion in a suit had been admitted, the 

usual order made under section 305, Act VIII of 
1859, and the case came on for hearing under section 
306, it was proposed for the defendant to show hy 
examination of the plaintiff that, on the facts stated 
in the petition, she had no cause of action, and it 
was objected that no question except the panperism 
of the plaintiff could he gone into under section 306. 

The Court allowed the plaintiff to he examined to 
show that on her own evidence she had no cause 
of action, hut refused to allow other witnesses to be 
called upon. From the plaintiff’s evidence the de- 
fendant failed to show that there was no cause of 
action. Tahamoney Dabee v. Htjeeo Mohun 
Chattbrjeb . . 11 B. L. B., Ap., 23 

But see In be Ghnga Dass Adhikabeb, where 
it was held that where, on the day fixed for hearing 
evidence on the question of pauperism, the defend- 
ant brings to the notice of the Court any ground 
on which it would have been bound to refuse to 
admit the petition, it is in the discretion of the 
Court to admit or refuse to receive evidence of such 
ground 

[11 B. L. H., Ap., 23, note : M W. R., 281 

The Judge was held not to have been justified in 
finding on evidence other than that of the petitioner 
that the claim was barred by limitation. Park ash 
Ojha ». Dusbhth Ojha . . 25 W. R., 74 

10 ^ Application for 

leave to sue as a pauper. — Property admitted hy the 
respondent bo he the property of petitioners not the 
subject-matter of the suit although clamed in 
the petition. — Civil Procedure Code {Act XIV of 
1882), ss. 401, 408, 409, 410. — The petitioners ^ 

prayed to he allowed as paupers to sue the respond- 
ent for certain property specified in the schedule 
annexed to their petition. At the hearing of the 
petition under sections 408 and 409 of •tbe Civil 
Procedure Code (Act XIV of 1882) the respondent 
appeared and deposited in Court some of the articles : 

claimed hy the petitioners to which he admitted 
they were entitled. The value of the articles depo- 
sited was BIOO. TJie x>etitioners affivnowledgod that 
the articles were their property, but declined to take 
possession of them, 'held that the petitioners wore 
not paupers as defined hy section 401 of the Civil 
Procedure Code (Act XIV of 1882), being possessed J 

of property worth lilOO other than the subject-mat- 



Irwiuiry into pauperism — continued, 

ter of tbe suit, and that tliey could not, therefore, be 
allowed to sue as paupers. The inquiry into pauper- 
ism under sections 408 and 409 takes place before 
any suit is in existence ; for, until an application to 
sue as a pauper is granted, there is no plaint, and, 
consequently, no suit (see section 410). Any pro- 
perty, therefore, found at such inquiry not to he 
really in dispute cannot he regarded as part of the 
subject-matter of the suit,"^ although it may he 
entered in the particulars of the application for leave 
to sue as a pauper. The ground for excluding the 
“subject-matter of the suit'' under section 401 is 
because such property is presumably out of the peti- 
tioner's reach, and cannot be made use of by him to 
carry on his litigation. In the present case the 
articles deposited in Court were freely at the disposal 
of the petitioners, and could not, therefore, he ex- 
cluded from consideration. Dwakkanath N a ray an 
V, Madhaveav Vishyanath • 

[I. Ii. B., 10 Bom., 207 

Ground for rejecting peti- 
tion. — Civil Procedure Code, 188^^8,407, — Rejection 
of application to sue as a pauper . — The terms of sec- 
tion 407 (e) of the Code must not he read as limiting 
the Court's discretion to merely ascertaining whether 
the “ right to sue " arose within its jurisdiction, hut 
have a more extended meaning,— namely, that an 
applicant must make out that he has a good subsist- 
ing cause of action, capable of enforcement in Court, 
and calling for an answer, and not barred by the law 
of limitation or any other law. Also per Mahmood, 
J . — The provisions of section 407 must he interpreted 
strictly, inasmuch as they operate in derogation of 
the right possessed- by every litigant to seek the aid 
of the Courts of Justice j; and an exercise of jurisdic- 
tion under that section, when such exercise of juris- 
diction is open to the objection of illegality or mate- 
rial irregularity, would form a proper subject of revi- 
sion by the High Court. Sar Prasad v. Jafar Ali, 
I. L, R .3 7 All., 345 ; and Ammal v. Nayudu, I. L. 
R,, 4 Mad., 323, referred to. Chattaepal Singh 
V, Raja Bam . . I, Ii. B., 7 All., 661 


Ground for rejecting ’petition-- eontimmL 
for his services as vakil in the ease, a luin]> sum of 
Rl,500 as soon as tlie case was de(.*ided. In default 
of payment the vakil was authorised to recover .ihe 
money out of the revenues of the said village. Held 
that such an agreement was within tlie scope of 
clause (d) of section 407 of the Civil Procedure Code 
(XIV of 1882), and their application to sue as pau- 
pers was rejected. Manohae. Bamciiaxdba w. 
Laeshman Mahadev ■ . I. Ii. R,., 0 Bom,, 371 


Ohligation to try 


and raise funds to sue , — Ciml Procedure Code, 1S77, 
s. 401 . — A person who applies for permission to sue 
as a pauper is not hound to try and riiise funds 
by mortgaging his claims. Notwithstanding that he 
might do so, he may he a pauper under section 401 of 
the Civil Procedure Code. Vedanta Desieachaey- 
ULH V, Peeindevamma . I. L. B., 3 Mad., 249 


- Bevival of application.— 

310 . — Where there has been no 


VIII of 1859, s. ^ 
refusal of the application to sue as a pauper under 
section 310, Act VIII of 1859, the applicant may 
revive his application for leave to sue. Bhoj Singh 
V, Maha Konweb . . 3 Agra, Mis., 1 


22 . 


Costs. — Pauper suit in the 


mofussil. — Pauper appeal, — Unsuccessful plaintiff* 
— Successful defendant . — CUnl Procedure Code, 
1882, ss, 220, 412 . — Section 412 and Chapter XXVI 
of the Code of Civil Procedure, of which section 412 
forms a part, do not deal with the costs of a success- 
ful defendant ‘in a pauper suit. The costs of a 
defendant in such a case are to he dealt with under 
section 220 of the Code, and the Court of original or 
appellate jurisdiction has full powder to give and ap- 
portion costs in any manner it thinks fit. Jetha 
Mulohand V, G-ctleaj Jaseup 

[I. Xi. B., 8 Bom., 577 


— ' Guardian suing 
•Where a guardian 


18. — Ciril Procedure 

Code, 1877, ss, 403-407. — Procedure . — The Code 
of Civil Procedure does not authorise the rejection of 
an application for leave to sue in forma pauperis for 
want of merits when the applicant is found to he a 
pauper and his allegations disclose a right to sue. 
When an application for leave to sue in forma pau^ 
peris is made, the Coui’t should not go into evidence 
to the merits of the claim. Banganayaea Am- 
mal V. Veneataohellapati Nathdit 

[I. Ij. B., 4 Mad., 323 

— — Civil Procedure 

Code, Act XVI of 1882, 8, 407, cl, {d).-^raUl-^ 
Agreement. — Subject-matter .' — Two persons, being 
about to sue to redeem a certain jaghlr village which 
they had mortgaged, applied for permission to sue as 
paupers. It appeared that they entered into an 
agreement with a vakil to pay him,, as remuneration 


for minor.— Dismissal of suit.- 
obtains permission to sue in forma pauperis on 
behalf of a minor, the rejection of the suit supplies 
no ground- for throwing the costs of the suit on the 
guardian. Beijessueee Bossia v. Kishoee Boss 

[25 W. B., 316 

•24. - 


— — - Claim of Govern- 

ment for costs of suit. — Stamps in pauper suit.— 
Where Grovernment, after attaching a pauper plaintiff's 
decree in order to recover the value of stamps, under 
section 309 of the Code of Civil Procedure, 1859, con- 
sents to the sale of the decree in execution of aiiothei* 
decree against the pauper, and obtains an order by 
which it secures the chance of any surplus arising 
from such sale, it cannot afterwards, when the sale is 
found to yield no surplus, he heard to say, as against 
the purchaser, that the decree was sold subject to its 
claim for stamps. The amount of stamps in a pau- 
per case cannot he claimed as a lien or charge upon 
the decree in favour of Government, hut is recoverable 
in the same manner as the costs of suit 5 Government 
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Costs-^oontinued* 

being, as regards its claim in such a case, in no higher 
position than an ordinary judgment-creditor. Pban- 
KBiSTO Roy v* Colleotob oe Mooeshedabab 

[15 W. E., 205 

25. ^ ^ , Oiml ^Procedure 

Code) 1859) s, 809. — Might of Government . — Court 

fees .’ — The Crown has the first claim to the proceeds of 
a pauper suit to the extent of the amount of the Court • 
fee that would have been payable at the institution 
of the suit, had the plaintiff not been a pauper, and 
section 309 of the Code of Civil Procedure does* not 
preclude the Crown or its representative from urging 
its prerogative. Ganpat Pataya v. Collecto'e op 
Kanaea . . , I. Xj. E., 1 Bom,, 7 

Coblectoe op Moeadabab V. Muhammab Daim 
Khan . . . I. L, E., 2 All., 196 

26. ^ Civil ^Procedure 

CodS) 1859) s. 809) and s. 270. — Attachment and, sale 
in execution of decree.-^ Might to proceeds. — Right of 
Government, — Court fees. — N. was allowed to bring a 
suit as a pauper. His suit was dismissed, the decree 
directing that he should pay the costs of the defend- 
ant. On the defendant's application certain immove- 
able property belonging to N. was attached in execu- 
tion of this decree, and was sold. Reid that the 
Crown was entitled to be paid first, out of the 
proceeds of such sale, the amount of the Court fees 
N, would have had to pay if he had not been allowed 
to sue as a pauper. The principle of the ruling in 
Ganpat Pataya v. Collector of Kanara^ I. L. M., 1 
Pom.) 7) followed. Gulzaei Lal v. Collectoe op 
Baebibly . . . I. L. E., 1 All., 596 

27. ^ Civil Procedure 

Code, 1877, s, 412. — Order for costs. — Jurisdiction. 
— A Subordinate Judge admitted a plaint in forma 
pauperis ) but, holding that he had no jurisdiction to 
try the suit, returned the plaint to the plaintiff for 
its presentation in the proper Court, and ordered 
each party to pay his own costs. After the present- 
ation of the plaint in another Court, and before the 
termination of the suit, the Collector applied to the 
Subordinate Judge for execution of the order as to 
costs, by seeking to recover the amount of the stamp 
duty from the plaintiff. The Subordinate Judge 
refused to execute the order, on the ground that the 
pauper suit was still pending in another Court. His 
order was affirmed by the District Judge on appeal. 
On se(jond appeal to the High Court , — Reid that, 
under section 412 of Act X of 1877, the Subordinate 
Judge had no jurisdiction to make the order for pay- 
ment of Court fees by the plaintiff. The High 
Court, accordingly, in the exercise of its extraordi- 
nary jurisdiction, annulled the Subordinate Judge^s 
order about costs, and all the subsequent proceedings 
consequent upon that order. Collectoe op Ratna- 
aiEi Janaeban Kamat . I. L, E., 6 Bom., 590 

28. BigHt of Government to re- 
cover stamp fees. — Limitation Act (XIV of 
18(59), s, 20.-^ Civil Procedure Code, 1859, s\309 * — A 
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P AXJPBE-SUIT— 

1. SUITS— 

Bight of Government to recover stamp 
fees — continued. 

decree had been obtained by a party suing in forma 
pauperis against the appellant. The Government 
now sought to recover against the appellant the 
amount of stamps which would Lave been paid by 
the plaintiff if he had not been permitted to sue as a 
pauper. Reid that the right of Governinent to 
recover the stamp fees in question, under section 309 
of Act VIII of 1859, was not afiPected by the law of 
limitation laid down in section 20 of Act XIV of 
1859. Shami Mohamaieb v, Mohaaimeb Ali 
Khan . 2 B. L. E., Ap., 22 : 11 W. E„ 67 

29. : — Liability of pauper to pay 

stamp duty.— Civil Procedure Code, 1859, ss. 308, 
809.— Defective stamp Under sections 308 and 

309 of Act VIII of 1859, a pauper cannot claim 
exemption from liability to pay any further stamp 
duty or penalty in respect of a document on which 
he relies, and which, owing to a defect in the stamp, 
is inadmissible as evidence in the suit. GoLAM 
Gueeooe V. Eeeam Hossein Chowdhey 

[10 W. E., 358 

2. APPEALS. 

30. Application for leave to 

— Decision in suit in forma paiiperis. — Civil 
Procedure Code, 1859, ss. 367 -8 71. —Inquiry into 
pauperism.— Axi appeal lies from a decision in a suit 
heard in forma pauperis. A separate formal appli- 
cation for inquiry into the pauperism of the applicant 
need not precede an application for leave to appeal 
forma pauperis. Kamob PooEY -y. vSheo PooEY 

[1 N. W., 167 : Ed. 1873, 246 

31. Admission of ap- 

peal. — Authorised agent to sign and present petition. 
— The Court rejected a petition of appeal presented on 
behalf of a pauper by a vakil who was retained under 
an ordinary retainer, hut was not duly authorised to 
sign as attorney for the appellant. Bhuqobutty 
X ooEE V. Gunesh Dutt . 21 W. E., 308 

32. Civil Procedure 

Code, 1882) ss. 592 and 404. — Application ly party, 
not by pleader, necessary .—Xo application for leave 
to appeal in forma pauperis, under section 592 of 
the Code of Civil Procedure, must bo made by the 
party in person, subject to the exemption contained 
in section 404 of the Code of Civil Procedure. In 
EE Naeisi . . . I. L. R., 8 Mad., 604 

33 . Security for costs.— Civil 

Procedure Code, 1859, ss. 342, 370.— An Appcdlate 
Court has no power under section 370, Act VIII of 
1859, to annex to its order the condition that the 
party allowed to appeal should give security for 
costs. The pimdsions in section 342, which make it 
discretionary in the Appellate Court to demand 
security for costs, is not ajiplicahle to appeals in 
forma pauperis; and therefore the order of tlm 
Judge in this case requiring security for costs from 
the petitioner after his appeal had been admitted. 


mm 
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PAUPEB,-SUIT— 

2, APPEALS— eo35i7’j2?fe(?. 

Security for costs— 

and after the Judge on inciuiry had found that the 
appellant was a pauper, was set aside. Nusseer- 
OODBEEN Biswas v. Ujjul Biswas , 17 W. E.,, 68 

34 ^ Civil procedure 

Code, 1S77j .9. 549 . — suitor in forma pauperis may 
he called on to give security for costs under section 
549 of the Civil Procedure Code, hut very special 
grounds must be shown to support such an applica- 
tion. Nnsseerooddeen Bisioas v. TJjjul Biswas, 17 
TF. B., 6S, dissented from. Seshayyangab v. Jain- 
IJLAVABIN I. L. E., 3 Mad., 66 

See also AIakeckji v, Goolbai 

[I. L. B., 3 Bom., 241 

35 , Ground of appeal. — Suit 

after rejection of claim to attached propertif. — AT. 
sued to set aside the sale of property which M. had 
attached in execution of a decree against NJ's hus- 
haiuVs brother, plaintiff alleging that it belonged to 
her husband (though the latter’s objections under 
section 246, Civil Procedure Code, had been reject- 
ed), and asking for a declaration of her right and 
title. Ah obtained a decree, and both M. and the 
auction-purchaser appealed to the Judge in forma 
pauperis. Held that M. had good ground of appeal 
if he could prove that the property belonged to the 
judgment-debtor. In the mattee oe Moshaollah 
Khan . . . . . 14 W.E.,445 

30 , Pauper respondent. — Be- 

spondent allotted to proceed as a pauper. — Bower of 
High Court. — Where a respondent is allowed in the 
lower Court to sue in forma pauperis, the High Court 
will not set aside that order on motion, on the ground 
that it has been improperly obtained. In the 
MATTEE OE THE PETITION OF KhOBEJOONISSA 

[7 W. E., 486 

37 , Filing ohjections. 

— Bagment of stamp clutg. — Court Fees Act, s. 16 . — 
Civil Brocedure Code, 1859, s. 348. — A pauper re- 
spondent is not entitled to present objections at the 
trial of an appeal without payment of stamp duty. 
Babaji Haei V. Bajaeam Ballal 

£1, Xi. B,, 1 Bom., 75 

38. Civil Brocedure 

Code, 1882, s. 561. — Ohjections by a respondent to a 
decree under section .561 of the Code of Civil Pro- 
cedure cannot he tiled in forma pauperis. Bahaji Ha- 
ri Y. Bajaram Ballal, I. L. B.,1 Bom., 75, followed. 
Kaeayana V. Keishna . I. Ij. B., 8 Mad., 214 

Beojeshwaei Dasi V, Giteoo Chtjen Das 

[I. li. B., 11 Calc., 735 

PAWNOR AND PAWNEE. 

8ee CoNTEACT Act, s. 178. 

B., 3 Calc., 264 

PAYMENT, EVIDENCE OP— 

. See Bond , I. L. B., 1 Bom., 45 

[8 W. E.,316 
3 W. R„ Mis., 23 


PAYMENT IN CONSIDEB.ATION OP 
RELEASING PERSON PE^OM PRI- 
SON. 

See CoNTBACT A„ct,, s. 23— Ileegab Con- 
TEACXS GeNEEALLY 

[0 B. L. R., Ap., 38 


See Bengal Rent Act, 1869, s. 31. 

[I. L. E., 4 Calc., 714, 

See Decree— CoNSTRFCTioN or Degbee 
— Payment into Court. 

[I. L. R., 8 Cale., 528 
I. L. E., 3 AIL, 775 

See Inteeest— Miscellaneous Cases-^ 
Payment into Court. 

[3 B. L. E., Ap., 105 : 12 W. B., 50 
2 C. L. R.., 183 
16 W. E., 297, 304 

1. Payment of charge on estate 

under decree. — Authoritg to make deposit . — 
Where a decree treats an estate as primarily liable to 
discharge a debt wdth interest, the proprietor (or his 
heir) has a right to pay the money into Court to 
protect himself from being made res])onsible to in- 
demnify the sureties ; and if the money is deposited 
for the purpose of satisfying the decree, it is unneces- 
sary for the Court to iucpiire whether it was deposit- 
ed under authority from the proprietor or his heir, 
Bissessue Singh v. Nim Chand Bose 

[12 W. B., 505 

2^ — Voluntary payment. — Arrest 

under -writ of attachment. — Ohjeotion hg judgment- 
debtor to money being taken out. — Payment of money 
into Court by a judgment-debtor, to prevent arrest 
under a writ of attachment, is not a voluntary pay- 
ment; and on application by the decree-holder to 
take the money out, the judgment-debtor is not limit- 
ed to those objections only which he raised to the 
right of the decree-holder at the time of paying the 
money in. Faresnath Mooeerjee v. BinaiSram 
Sen . 4 B. L. B., Ap., 25 : 13 W. R., 20 

3. Legal necessity.-— 

Where a person, in order to save liis indigo factory 
from sale in execution of a decree against a third per- 
son, paid the amount of the decree into Court, — Held 
that the payment was not a voluntary payment, hut one 
made under legal necessity. Eumzan Ali v. Soor- 
UJBHAN . , . . , 7 W. B., 403 

4. — JProperiy unincum- 

bered with mortgage lien. — Where a plaintiff suing 
to obtain property unincumbered by a previous mort- 
gage pays into Court the amount due under the lien 
of the defendant as mortgagee, and states that he has 
an objection to the sum being appropriated to the pay- 
ment of that lien, he has no cause of action against 
the defendant. Toolsee Dutt Misser v. Beojomo- 
HUN Thakooe . . . 9 W. R., 323 

5. Money paid under 

wrong order of Court.' — Money paid over at the 
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PAYMEETT INTO COUET. — Yoluntary 

payment™ 

instance o£ a judgment- creditor or under a wi’ongful 
order of Court may be recovered by means of a suit 
in the Civil Court. Oma^ath Eoy Chowdhey v. 
■SuBoop Chundeb Bose , 10 W, E., 485 

“ B, ^ ^ ^ Payment to stay . 

sale in execution of decree, — Suit to recover, — Cer- 
tain property wliich bad been mortgaged to tbe 
plaintifl; by a bond executed by J. D. on 25th Feb- 
ruary 1867 was sold to him in execution of a decree 
passed upon that bond on 3rd September 1868. Be- 
fore such sale, but after the above mortgage, the 
property was attached by the first defendant, in exe- 
cution of a decree of 1865 (i.e,, J, D/s equity of 
redemption was attached), and a part of the property 
was sold. The sale was set aside for irregularity, but 
the attachment remaining, the first defendant resumed 
proceedings in execution and got an order for sale, 
when the plaintiff released it from liability to such 
sale by paying into Court the money due, which he 
now sought to recover. ^ Seld that the first defendant 
had a right to sell the rights and interests of J. D, 
in the property, and was therefore entitled to keep 
the money which saved the sale. Gossaist Muneaj 
P ooEEE V , Debn Byal Ball . 20 W. R., 20 

7. — Tayment hy auc- 

tion -purchaser of mortgage-decree against Ids pur- 
chase. — Auction-purchasers with notice of a mort- 
gagee's lien are liable to pay off the mortgage, and 
to satisfy any decree which the mortgagee may 
obtain in regard to the property in a suit pending at 
the time of the purchase. Such decree cannot he 
satisfied by payment into Court, unless the mortgagee 
has the means of immediately taking the money oixt 
of Court, or acquiesces in siicli payment as payment 
to himself. Lais’D Moetg-age Bank v. Ham 
Eiittun Neog-y , . . 21 ‘W. E.j 270 

3^ — 'Paymeni to pro- 

tect property from sale. — P. lent money to S. upon a 
■specially registered tumsook pledging immoveable 
property, and afterwards obtained a decree under 
Act XX. of 1866, section 53, for principal and interest. 
More than four years later, he brought a further 
suit against S, to recover the interest due under the 
same bond. Meanwhile plaintiffs also lent money to S, 
under a bond by wdiich the same property was pledg- 
ed, and also recovered a decree in execution of ’which 
the property was sold. P. then proceeded to attach 
the same property in execution of his second decree, 
when plaintiffs objected under Act VIII of 1859, sec- 
tion 246, but ineffectually ,* and after that, to protect 
the property which they had purchased, they paid 
a sum of money into Court whi^h was subsequently 
taken out by P. They now sued to recover that money. 
Seld that, under the circumstances, the payment 
-of the money into Court was not a voluntary pay- 
ment, and the |)laintiffs were entitled to recover it. 
Muthooba Mohtjn Roy Chowdhey v, Peaeee 
MohxjnShaha . . . 23 W. E, 5 344 

9 ^ Eayment into Government 

treasury. — Purchase-money. — Chnt Procedure 
Code, s. SOS. — Purchase in execution of decree. 
--JRules of High Court of 1st June 1882 . — Under 
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PAYMENT INTO ' COIJET. ~ Payment 
into Government tvesbsVLTj— continued. 
the Rules of the High Court, dated 21st June 
1882, a payment into the Government treasury is 
equivalent to a payment into Court for the purposes 
of section 308 of the Code of Civil Procedure, 1882. 

Seiniyasa Bhatta Maeayachan Mannadi : , ^ 

[I. E. E., 7 Mad., 211 ■ - .. 

PAYMENT INTO COTTRT BY MORT- 
GAGEE TO PREVENT SALE OP 
MORTGAGED PROPERTY. 

, 

/See Money HAD AND eeceited. 

[8B.L.R., 418 

PAYMENT OP DEBT BARRED BY 

limitation. 

See Administeatob Geneeal. 

[I. L. R., 1 Mad., 287 

PAYMENT OP INTEREST IN AD- 
VANCE. 

iSe)^ PeINCIPAL and SUEETy™DlSCHAEGB 
6 ^ Sueety . I. L, R., 4 Calc., 132 
[9 B. L. R., 261 
15 B« L. R., 331, 338, note 

PAYMENT OP WHOLE DEBT BY 
ONE DEBTOR. 

See Cases vndee Contribution, Suits 
TOE —Payment oe joint Debt by one 
Debtor. 

PAYMENT, SPECIPIED TIME POR— 

See Limitation Act, 1877, art. 66 (1871, 
art. 65) . I. L. R,, 5 Calc., 21 

See Cases under Limitation Act, 1877, 

ART. 179— Order tor Payment at 
specified Date. 

PAYMENT TO STAY SALE. 

See Cases under Contribution, Suits 
POR— Voluntary Payments. 

/See Cases under Sale eor Arrears of 
Lent — Deposit to stay Sale. 

See Cases under Sale for xIerears of 
Revenue— Deposit to stay Sale. 

PENAL CODE. 

s. 21. 

See Cases UNDER Public Servant. 

— — ss. 23, 24. 

See Cheating . 22 W. R., Cr., 82 ■ 

— : — SS. 24, 25. 

/See Forgery . I. L. B., 8 All,. 863 


[I.L. B., 10 Calc., 684 
I. L. R., 5 All, 217, 221' 
I. L. R., 7 Ail., 403, 459 
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PETTAL CODE, s. 29, 

See Foegeey . 2 B. D. B,, A. Cr., 12 

s. 30. 

See Foegeey . • 4 Bom., Cr., 28 

[2 Mad., 247 
11 W. B., Cr., 15 

s. 34. 

See Ui^LAWEUii Assembly. 

[I. Jj, B., 8 Calc., 739 

s. 59, 

See Cases ttnbee Sentence-Teastspoeta- 

TION, 

s. 62. 

See Foepeituee op Peopeety. 

[8 W. B., Cr., 35 
12 W, B., Cr., 17 

s. 64. 

See Sentence— Impeisokment — Impei- 

SONMENT IN BEPAULT OP FiNE. 

[6 Mad., Ap., 40 

. — s. 65. 

See Maq-isteate, Jeeisdiction op — 
Special Acts — Bengal Act III op 1863. 

[10 W, B., Cr., SO 

See Sentence— - iMPEisoNMENT. 

[I, L. B., 1 All., 461 

See Sentence — Impeisonment — Impbi- 
SONMENT IN BEPAULT OP FiNE. 

[16 W. B., Cr., 42 
5 Bom., Cr., 61 

s. 67. 

See Magisteate, Jtteisbiction op— 
Special Acts — Bengal Act III op 1863. 

[10 W. B., Cr., 30 

See Sentence— Impeisonment— Impei- 
sonment IN BEPAULT OP FiNE. 

[I. D. B., 6 AIL, 61 

^ S. 70. 

See Fine . • 5 Bom., Cr., 63 

..«_s.71. 

See Sentence— Cumitlative Sentences. 

[1 Bom., 87 
I. L. B., 7. AIL, 414 
I. D. B., 11 Calc., 353 
I. L. B., 12 Calc., 495 
I, D. B., 10 Bom., 254, 493 

S.72. ■ 

See Sentence - Geneeal Cases. 

[7 W. B., Cr., 13 

S.73, , . . 

See Sentence— S oLiTABY Conpinement. 

[I. L. B., 6 All., 83 


PEHAD CODE, s. 74. 

See Sentence— Solitaey Conpinement. 

[3 B. L. B., A. Cr., 49 

s. 75. 

See Chaege — Foem op Chaege— Geneeal 
Cases . I. L. E., 9 Mad., 284 
See Cases unbee Sentence — Sentence 
APTEE PREVIOUS Conviction. 

s. 78. 

See Aeeest — Civil Aeeest. 

[SW.B.., Cr.,53 

s. 79. 

See Teespass— Geneeal Cases. 

[23 W. B., Cr., 40 

s. 81. 

s. 328 , . 5 Bom., Cr., 59 

— s. 83. 

See Stolen Peopeety— Oppences eeia- 

TiNG TO — . I. Ti, B., 6 Mad., 373 

X. Capacity for doing toron^,--- 

Malice, — In construing section 83 of tlie Penal Code, 
the capacity of doing that which is wrong is not so 
much to he measured hy years as by the strength of 
the offender’s understanding and judgment. The 
circumstances of a case may disclose such a degree 
of malice as to justify the application of the maxim 
malitia supplei cetatem. Queen v. Aimona 

[1 W. B., Cr.,43 

2. Capacity of understanding to 

commit offence, — An objection that the accused is of 
such an age as not to have attained sufficient matu- 
rity of understanding to judge of the nature and 
consequences of his conduct, is not one of a prelimi- 
nary character, but ratber a matter of defenej3 to 
be considered with the other issues arising in the 
case. Where the accused is over seven years of 
age and under twelve, the incapacity to commit an 
offence only arises where the child lias not attained 
sufficient maturity, &c. : such non -attainment Avould 
have apparently to he specially pleaded and proved. 
The “consequences of his conduct^” mentioned in 
section 83, Penal Code, are not the penal conse- 
quences to the offender, but the natural conse- 
quences which flow from a voluntary act. Queen 
n . Luehim Ageabannie . 22 W. B,, Cr., 27 

St 84. 

See Insanity . I. D. B., 10 Bom., 512 

s. 94. 

Oppencb committed unbee Threat. 

[10 W. B., Cr., 48 

■ — s. 95. 

8ee Thept , . . 5 Bom., Cr., 35 

' See Huet— Causing Huet.. 

[24 W, B., Cr., 67 




% 4351 ) 


DIGEST OP CASES. 


( ' 4352 ) 


PENAL CODE, s. 96. 

Peiyate Deeefcb, Right oe — 

[20 W. R., Cr., 36 

-T~ ss.97, ,9a 

See Cases unbee Peiyate Defence, 
Right oe — 

— — 8.104. 

See Peiyate Defence, Right op— 

[20 W. R., Or., 36 

8. 105, cl. 4, 

See Unlawful Assembly. 

[12 W. R., Cr., 43 

8. 107. 

See Abetment , 8 W. R., Cr., 78 
[2 W. R., Cr., 40 
24 W. R., Cr., 26 
12W. R.,Cr„52 
21 W. R., Or., 11 
4 B, L. R., A. Cr., 7 
See Abetment (Appendix). 

[I. L. R., 8 All., 18 


— 8. 108. 

See Abetment 

— 8. 109. 

See Abetment 


I. L. R., 4 Calc., 386 
[21 W. R., Cr., 35 


See Abetment . I. L. R., 4 Calc,, 10 
[1 Ind. Jur., O. S., 105 
9 B. L. R., Ap., 16 
8 W. R., Cr., 78 

7 W. R., Cr., 54 
See Kidnapping . I. L, B., 8 Calc., 969 

— 8. 114. 

See Abetment , 4 Mad., Ap., 37 

[7 W. R., Cr., 49 

8 Bom., Cr., 164 

10 Bom., 497 
See Thept . • 8 W, R., Cr., 59 


PENAL CODS, s. 141. 

/See Unlawful Assembly. 

[9 W. R., Cr., 19 
20 W. R., Or., 78 
12 W, R., Or., 75 
18 'W. B., Or.,2 :. 
23 W. R., Or,, 25 .■ 
13 C, L. R., 80 
4 Mad., Ap., 65 
6 Mad., Ap., 6 

8. 143. 

See Sentence — C nMULATiYE Sentences. 

[I. L. R., 12 Calc., 495 
See Unlawful Assembly. 

[I. L. R., 9 Calc., 639 
7N. W.,209.' 

s. 147. 

See Sentence— Cumulative Sentences. 

[I. L. B., 6 Calc., 718 
I. L. B., 6 AIL, 121 
I. L. R., 7 AIL, 29, 757 
.1. L. R., 12 Calc., 495 

See Unlawful Assembly. 

[I. L. R., 3 Calc., 573 

8. 149. 

See Sentence— Cumulative Sentencbs. 

[I. L. R., 11 Calc., 353 
7W.R,.,Cr.,60 
I. L. R., 6 AIL, 121 
I. L. R., 7 AIL, 757 

See Cases undee Unlawful Assembly. 

8. 151. 

See Unlawful Assembly. 

[I. L. R., 7 Bom., 42 


— 8. 116. 

See Kidnapping . I. L. R., 1 Mad., 173 
See Public Sebyant , 21 W. B., Cr., 9 

See Police Magistbate. 

[1 B. L. R., O. Cr., 39 

— 8. 118. 

See Inpobmation of Commission op 
Offence . . 1 Agra, Cr., 37 

— 8 . 120 . 

False Evidence— Pabbicating False 
Evidence . 1 Ind. Jur., O. S., 105 

— . 8 . 121 . 

See Foefeituee of Pbopebty. 

[8 B. L, B„ 83 
See Waging' Wae against the Qtteen. 

[7- B. L. B., 63 


— 88. 154, 155, 157. 
See Rioting 


7 C. L. R., 289 


— S.156. 

See Rioting . I. L. R., 10 Calc., 338 
8. 160. 

See Sentence— Imprisonment— Impri- 
sonment IN DEB'AULT OF FiNE. 

[I. L. R., 1 Mad., 277 

8. 161. 

See Chabge — Form of Chabge— Gene- 
ral Cases . 1 Ind. Jur., S., 43 
See Illegal Geatification. 

[I. D. B., 2 AIL, 253 
2H.'W‘„148 
3 W. B., Cr.,10 

See Public Sebyant. 

[I. D. R., 4 Calc., 376 ; 

8.162. 

See Illegal Geatification. 

[3 W. R., Cr., 19 : 
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rEMAL CODE, s. 165. 

See IliLEOAI. GEATlEICATIOiy. 

[2 H. Wo 148 


g. 172. — Absconding to avoid ser- 

mce of simimons. — Evidence,-— In ordei* to prove tlie 
coiiiimssioE of an offence under section 172 of the 
Penal Code, the prosecutor must show that a sum- 
mons, notice, or order has been issued, and that 
the accused knew, or had reason to believe, that 
it had been issued. To abscond to avoid the service 
of process which has not issued is no offence under 
section 172 of the Penal Code. Abscondina^ , does 
not necessarily imply change of place, but may be 
effected by concealment. If a person having concealed 
liimself before process issues, continues to do so after 
it has issued, he absconds. Seiniyasa AYYANaAE 
QirEE]sr . . , I. D. B., 4 Mad., 393 

2, Warrant of arrest. — Ah' 

soonding offender. — A warrant addressed to a police 
officer to apprehend an offender and bring him before 
the Magistrate is not a “ summons, notice, or order ” 
within the meaning of section 172 of the Penal Code, 
and the offence of absconding by an offender against 
whom a warrant has been so issued is not punishable 
under that section. Queen Womesh Ohundee 
Ghose ... . . .5 W. B., Cr., 71 

Queen v. Amie Jan . , 7 BT. W., 302 

Queen v, Hossein Manjee . 9 W. B., Cr., 70 

3 ^ Warrant address ed to 

Nazir. — Warra^if of arrest in execution of decree . — 
A warrant addressed to a Nazir by a Civil Court for 
the arrest of a defendant in execution of a decree 
is not a notice, summons, or order, within the mean- 
ing of section 172 of the Penal Code. Queen v. 
Zahooe Ali Khan . . , 4 IN. W., 97 

1, g, 173, — "Refusal to give receipt for 

summons. — A refusal to give a receipt for a sum- 
mons is not ail offence under . section 173 of the 
Penal Code. In eb Ehoobuneswae Dutt 

[I. L. B., 3 Calc., 621 : 2 C. L. B., 80 

Eeh. V. Kalya bin Fakie . 5 Bom., Cr., 34 

Refusalto receive summons. 

— A refusal to receive a summons is not an offence 
under section 173 of the Penal Code. Queen v. Puna- 
siALAi , . . I. D, B., 5 Mad., 199 

Queen v, Aeumug-a Nahan 

[I. D. K., 5 Mad., 200, note 


— RJscaping from cusiodg of 

peon. — Complainant, a hatta peon, arrested defend- 


BEINAD CODE, s. 

ant on a warrant and asked him to follow him. De» 
feiidaut promised to do so, and went into 'nis hoiisr 
on the pretext of getting a turban and ahseomled. 
Held tliat a conviction under section 174 of Ihe 
Penal Code was illegal. Anonymous 

,[7 Mad., Ap., 44 

— s. 176. 

See Ineoemation op Commission op Of- 

PENCE. . . 1 Agra, Cr., 37 

[3 Mach, Ap., 31 
7 W. Bh, Cr., 29 
16 W. B.., Cr., 35 
18 W. E.., Cr., 22 
I L. B.„ 7 Mad., 436 
I. D. B.,llCale., 619 

1, 177. — Giving false information. 

to police.'— Section 177 of the Penal Code does not 
apply to the case of ang person who is examined by a 
police officer making a false statement, hut to cases 
where, by laiv, landholders or village watclmieii are 
hound to give information, and to other analogous 
cases of the same description. Queen r. Luckhee 
Singh .... 12 W, B., Cr., 23 

2, Giving false information . — 

Legally hound. — False entry in diary. — Obeying de- 
partmental order. — To make a false entry in a diary 
kept by a Government servant and sent to his official 
superior in pursuance of a departmental order is an 
offence within the meaning of section 177 of the 
Pedal Code. Vieasami Mubali v. Queen 

[I. D. B,, 4Mad., 144 

3 , and ss. 182, 415.— F'wr- 

nishing false information. — Cheating. — A person at- 
tempted to obtain his recruitment in the police of a 
district by giving certain information winch he knew 
to be false to the District Superintendent of Police. 
Held that such j)erson had not thereby committed an 
offence punishable under section 177 or section 188 
of the Penal Code, or the offence of attempting to 

cheap’ within the meaning of section 415 of that 
Code. Empeess v. Dwaeea Peasab 

[I. L. B., 6 All, 97 

4, and s, 416. — Cheating hy 

false personation. — ^A. gave B. four annas to pur- 
chase a stamp for him (A.). When the stamp vendor 
asked B. his name he gave A.^s name instead of his 
own, — Held not to be cheating hy personation under 
section 41C, Penal Code, but giving false informa- 
tion under section 177. Peg, v. Kagho.ti bin 
Kanoji .... 8 Bom., Cr., 42 

5, Raise returns furnished by 

vaccinators. — Certain vaccinators were charged with 
furnishing false retmms to their official superior. The 
Magistrate found as a fact that the returns fur- 
nished were false, hut acquitted the defendants on the 
ground that they were not “ legally hound ■” to furnish 
information within the meaning of section 177 of the 
Penal Code. Held that section 177 embraces every 
case in which a subordinate may seek to impose false 
information upon his superior. The . defendants in 


See Public Seetant. 

[I. D. B., 1 All., 530 


— s. 174. 

See Cases unbee Contempt op Couet — 
Penal Code, s. 174. 

See Holiday , 8 B. L. B., Ap., 12 

See Magisteate, Jubisbiction op— Spe- 
esAL Acts— Penal Code, 

[8 W. B., Cr., 61 
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PENAL C'OBEj s, Vn^emiimed, 

the present case were puhlic servants, and part of the 
duties which they iindertoolc was to make true returns 
to their official superior. To make false returns was 
therefore an offence. Anonymous 

^ [G Mad., Ap., 48 

0, — — , — — — Duty of police officer , — 

Dolice Act {V of 1861% s. 44.~Under Act V of 1861 
a police officer is hound to communicate information 
to his superior officer regarding the commission of a 
riot affecting the public peace, and to make an entry 
thereof in the diary wducli he is required by section 
44 of that Act to keep ; and the omission to give such 
information brings him within the purview’- of section 
177 of the Penal Code. In the matter oe the 

PETITION OE FuTTEH MAHOMED 

[21 W. E., Cr., SO 

S. V7^,’-^Dmdmee. — Witness . — 

dence Aci, I of 1872, $. 165 . — Under section 165 
of the Evidence Act, I of 1872, a Judge has the 
power of asking irrelevant questions to a wdtness, if 
he does so in order to obtain proof of relevant facts j 
but if he asks questions with a view to criminal pro- 
ceedings being taken against the witness, the witness 
is not bound to answ^er them, and cannot be punished 
for not answ’ering them, under section 179 of the 
Penal Code. Emebess n. Habi Lakshman 

' [I. L. B., 10 Bom., 185 

— — S. 180. — jRefusal to sign statement 

made "before Magistrate . — Code of Criminal TrocS' 
dure {Xof 1872), ss. l22 and 846. — An accused person 
who refuses to sign a statement made at his trial in 
answer to questions put by the Court, commits no 
offence punishable under section 180 of the Penal 
Code, Emebess v, Sirsaea 

[I. L. B., 4 Bom., 15 

s. 181, 

See False Etidence— Generally. 

[I. L. B., 6 Mad., 252 
8 Bom., Cr., 21 
4 Mad., Ap., 18 

See Sentence — Imeeisonment. 

[4 Mad., Ap., 18 

See Stamp Act, 1879, s. 51. 

[I. L. B., 5 All, 17 


— s. 182. 

See False Chaboe . 8 W. B., Cr., 67 
[1. L. B., 6 All, 36, 387 
I. L. B., 7 Bom., 184 
I. L. B., 5 Calc., 184 
4 C. L. B.., 134 
7 0,L. B., 382 

See Sanction to Peosecution— Power 
TO QUESTION Gbant oE Sanction. * 
[I. L. B., 4i?alc., 869 

See Sanction to Pbosecution—Wheeb 
Sanction is necessary. 


[1. L, B., 8 Ail, 382 



PENAL CODE, S. .182 — conihimd. 

and s. 189 . — Might of per*> 

son against vshom information has been falsely gi cen- 
to institute criminal prosecution . — Consent of puhlic 
servant.- — A person against whom information has 
been falsely given with a view to his injury has a right 
to bring a civil action for damages, wdth or without 
the consent of the public servant against wffiom the 
offence wms committed; but he cannot bring a crimi- 
nal charge under section 189, or any other section 
of Chapter X of the Penal Code, without the pennis- 
sion of such public servant; the la-vv looking upon 
the conduct of the person who gives the false 
information as an offence, not against the individual 
charged, but against the public servaiit to whom the 
false infoi’ination w’^as given. To constitute an offence 
under section 182 of the Penal Code, the information 
given must he information which the informer knew 
or believed to he false, and it must be proved that he 
gave it with such knowdedge. In the matter oe 
the petition op Abhool Luteep 

[9 W. B., Cr., 31 

See Queen v. Eam Golam Sing- 

[11 W. B., Cr., 22 

2, Statements made by pru 

soner for his defence. — Statements made by a prisoner 
for the purposes of his defence cannot be held to be 
‘‘information given to a public servant within the 
meaning of section 182 of the Penal Code. Queen 
V. Daria Khan . . . . 2 N. W., 128 

3^ Criving false information 

to public servant. — Section 182 of the Penal 
Code does not apply wdiere the public servant misiu- 
fonned is only competent to j)ass and passes on the 
information, and the power to be exercised by him 
cannot tend to any direct or immediate prejudice of 
the person against whom the information is levelled. 
Queen 0 . Peeiannan . I. L. B., 4 Mad., 241 

4, Furnisldng false informa* 

tion. — Cheating. — A person attempted to obtain his 
recruitment in the police of a district hy giving cer- 
tain information which he kne-w to be false -fco the 
District Superintendent of Police. Seld that such 
person had not thereby committed an offence punish- 
able under section 177 or section 182 of the Penal 
Code, or the offence of attempting to “ cheat within 
the meaning of section 415 of that Code. Empress 
V. Dwarka Prasad , I, L. B., 6 All, 07 

5 ^. Giving false ^‘informaiion^^ 

to a public servant. — M. falsely informed the Collec- 
tor of a district that certain zemindars liad usurped 
possession of certain laud belonging to Government, 
-with tlie intent “to give trouble to such zemindars 
and waste the time of the public authorities.'’^ Meld 
that, inasmuch as such information was no more than 
an expression of a private person’s belief that tlie 
Collector might, if he chose, sustain a civil suit -with 
success against such zemindars, and as, bad the Col- 
lector agreed with tbe informant, the result would 
not have been that he would have used his lawful 
power, as a Collector or as a Magistrate to the injury 
or aunoyanee of such zemindars, or that he would 
have done anything he ought not to have done, Af* 
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PTHTT AT, CODE, S. l&Z— continued. 1 

liad not comniittod an offence under section 182 of 
the Penal Code. Empbess ®. Mabho 

[I. L. R., 4 AH., 498 

0 ^ - — JPuhlic servant. — Forest 

Act] Til of lS?8.-Ajm\ei' section 172 of the Forest 
Act, VII of 1878, a forest officer is a public servant 
within the meaning of the Penal Code. Any inform- 
ation given to him with the intent nientioned in 
section 182 of the Penal Code is punishable under 
that section, whether that information is volunteered 
by the informant, or is given in answer to questions 
put to him by that officer. Qtjeek-Empress v. 
Kamji Sajabaeao . • I. Xi. R., 10 Bom., 124 

17 . . — Complaint of giving false 

information, Frosecution of . — ^No ground for a com- 
plaint of giving false information to a pubUc servant 
under section 182 of the Penal Code exists on the 
part of any one but the public servant against whom 
the oifence was committed. Queen v. Hueeee 
Bam , • • . . . 3 “W,, 194 

8, — — and S. 211. — Frosecution 

under s. 182. — Complaint. — Rejection with reference 
to police report. — K. made a report at a police station 
accusing R. of a certain oifence. The police having 
reported to the Magistrate having jurisdiction in the 
matter that in their opinion the offence was not 
established, the Magistrate ordered the case to be 
shelved.” K. then preferred a complaint to the 
Magistrate again accusing R. of the offence. The 
Magistrate rejected the complaint with reference to 
the police report. Subsequently, R., with the sanction 
of the police authorities, instituted criminal proceed- 
ings against K., under section 182 of the Penal Code, 
in respect of the report which he had made at the 
police station, and K. was convicted under that sec- 
tion. JBfeld that K.^s conviction under section 182 of 
the Penal Code was illegal, as the Magistrate had no 
power to entertain a complaint under that section at 
the instance of R., the application of section 182 and 
the institution of prosecutions under it being limited 
to the public servant against whom the offence has 
been committed or to his official superior, as men- 
tioned in section 467 of Act X of 1872, and it not 
being intended that those provisions should he en- 
forced at the instance of private persons. Moreover, 
if K.^s complaint was false, his offence was against 
j! 2 ., aiid not against the public servant to whom the 
complaint was made, and fell within section 211 of 
the Penal Code. Empeess v. Babha Kishan 

[I. Ii. R., 5 All., 36 

9, Frosecution, Sanction to . — 

Criminal Procedure Code, s. 195 . — A prosecution un- 
der section 182 of the Penal Code may be instituted 
by a private person, provided that he first obtains 
the sanction of the public officer to whom the false 
iiiformatiou was given, or of his official superior. 
Queen-Fmpress v. Radha Kishan, LL. R., 5 All., 36, 
overruled. Queen-Empsess v . Juual Kishoee 

[1. B. R., 8 All:, 382 

10. False information to a 

puhUa servant, ‘ Charge of. — Criminal Procedure 
Code, s, 195, — Sanction to prosecution, — Separate 


PBNAXi CODE, s. 182 — coniimied, 

convictions for one statement, II legal itg of . — An 
information was given to a police officer in the course 
of which two persons were mimed in whose lumses 
stolen property belonging to a certain iiulividual 
would he discovered : on complaint the information 
was found to he false, and the accused was convicted 
and punished for two offences under section 182 as 
affecting two different persons. Held that, altlicuigb 
the iriforinatioii related to two different persons tlie 
accused could be charged with having made only one 
false statement, and punished for one idTeture under 
section 182. Section 195, Criminal Procedni’c Code, 
clearly shows that a complaint directly made by a 
public servant mentioned therein is ([uite as suffurumt 
as his sanction. Empress of India v. Radha Ki.skan, 
I. L. R., 5 dll., 86, dissented from. Poonit Sinou 
V. Madho Bhot . . 1. L. R., 13 Calc., ^270 

s. 185. 

See Ceimistal Peocedueb Code, 1882, s. 
487 (1872, s. 473) . . 7 IST. W., 132 

S, 186. — Obstructing puhlio servant 

in the execution of his duty. — Escape from lawful 
custody. — Escaping from lawful custody is not ob- 
structing a public servant in the discharge of his 
public functions within the meaning of section 186 of 
the Penal Code, Beg. v. Poshu bin Dhambaji 
Paul . . 2 Bom. 134 : 2iicl Ed., 128 

2 , ' — Refusal to accompany 

measuring cleric employed under Bom. Act I of 
1865 . — Conviction and sentence under section 186 of 
the Penal Code reversed, as the coiidiiet of the accused, 
refusing to accompany a measuring clerk, employed , 
under Act I of 1865 (Bombay) to his (the accused’s) 
house, and permit it to he measured, did not consti- 
tute the offence of obstructing a public servant in dis- 
charging his public functions. Beg. v. Bhagtidas 
Bhagvandas . . . ,5 Bom., Or., 51 

3. Obstruction to officer unjus- 

tifiably searching iviMout toarrant though acting in 
good faith. — An officer subordinate to the officer in 
charge of a police station who was deputed by the latter 
to make an enquiry under section 135, Criminal Proce- 
dure Code, 1861, attempted without a search warrant 
to enter a house in search of property alleged to have 
heeiistolen, — Held that persons ohstructing and resist- 
ing his so doing could not set up tlie illegality of the 
officer’s proceeding as a justification of their obstruc- 
tion unless it was shown the officer was acting otlier- 
wise than in good faith and without malice. Beg. v. 
Vyakkatrav Sheiniyas . 7 Born., Or., 50 

4 ^ and s. 183. — Obstructing 

public servant.-— Bailiff breaking ope7i doors un- 
justifiably.-— li a bailiff break the doors of a third 
person, in order to execute a decree against a judg- 
ment-debtor, he is a trespasser if it turn out that the 
person or goods of the debtor are not in the house ; 
and under such circumstances the owner of the house 
does not, by obstructing the bailiff, render himself 
punishable under section 183 or section 186 of the 
Penal Code. Beg. v, Gazi kom Aba Dors 
I ^ ■ ■■ £7 Bom,, Or,, 83.' 
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5 , Refusal of cart-ou^ner to 

hire his cart to Government officer , — The refusal of 
a carfc-owner to give his cart on hire to a Government 
officer does not constitute the offence of obstructing 
a public servant in the discharge of his public func- 
tions within the meaning of section 186 of the Penal 
Code. , Eeg. V. Dhosi Kuleait . 9 Bom., 165 


6. 


’ Mouzadar. — Puhlic servant. 


—Conviction under section 186 of the Penal Code, of 
obstructing a mouzadar in the discharge of his duty, 
reversed, there being nothing to show that the mouza- 
dar was a public servant. Joynath t\ Sookjaeam 

[8 W. R., Cr., 66 

s. 188. 

8ee UiTLAWEFL Assembly. 

[I. L. R., 7 Bom., 42 

Criminal Procedure Code, 


1861, s. 62 . — An order in writing under section 62 of 
the Code of Criminal Procedure is necessary to sustain 
a charge under section 188 of the Penal Code of dis- 
obeying an order under the former section. In the 
MATTER OE PiTAMBUR DeY . 17 W. R., Cr., 57 


2 .- 


^ Evidence of promulgation of 

lawful order . — To support a conviction under section 
188 of the Penal Code there must be evidence that 
the order has been promulgated by a public servant, 
lawfully empowered, to promulgate it. Queen v. 
SUBUN Singh . . . 23 W. R., Or., 57 


a 


' Knowledge of promulgation 


of order , — Before a conviction can be had under sec- 
tion 188, Penal Code, it must be proved that the ac- 
cused knew that an order had been promulgated by a 
public servant directing such accused person to ab- 
stain from a certain act. Queen v. Ramtonoo 
Singh .... 12 W. R., Cr., 49 

Abelakh Singh v, Sieeam Singh 

[15 W. R., Cr., 50 

4;^ Injunction in civil suit . — 

Pisohedience of order . — Section 188 of the Penal 
Code applies to orders made by public functionaries 
for public puri)oses, and not to an order made in a 
civil suit between party and party. The proper 
remedy for disobedience of an order of injunction 
passed by a Civil Court is committal for contempt. 
In the matter or the petition op Chandra- 

KANTA De 

[I. L. R., 6 Calc., 446 : 7 C. L. R., 350 

5. • — Requisites for conviction 

under , — A conviction under section 188 of the Penal 
Code, of disobedience of an order duly promulgated 
by a public servant, will not stand where the evidence 
fails to show that the disobedience caused or tended 
to ca\ise obstruction annoyance or injury, or risk of 
obstruction, annoyance, or injury to any person law- 
fully employed, or that it caused or tended to cause 
danger to human life, health, or safety, or caused or 
tended to cause a riot or affray. Anonymous 

[4Mad., Ap.,6 


PEHAL CODB, s. XBB'^contimed. 

6. Criminal Procedure Codcj, 

1861, s. 62. — Order of Assistant Magistrate. — Sec- 
tions 62 (Criminal Procedure Code, 1861) and 188 of 
the Penal Code should be read together. Govern- 
ment V . Mahomed Buksh . 1 Agra, Cr., 23 

7^ ^ ^ Issue of summons and war^ 

rant . — A Magistrate has no authority to issue simul- 
taneously a summons and a w’arrant under section 188 
of the Code of Criminal Procedure, 1861, unless he has 
reason to believe that the witness will not attend in 
obedience to a summons. Queen v. Chundbr 
SeekurRoy . . . 12 W. R., Cr., 18 


8 . 


■ Illegality of order. — Order 



under consideration of Appellate Court . — Where a 
Alagistrate had made an improper order requiring the 
petitioner to pull down his house as an obstruction in 
fifteen days, and the Sessions Judge, on application of 
the petitioner, called for the proceedings under sec- 
tion 434 of the Criminal Procedure Code, 1861, the 
Magistrate wrote and questioned the Judge’s author- 
ity to interfere, and wdthout waiting for a reply pro- 
ceeded to try the petitioner for disobedience to an 
order duly promulgated by a public servant and sen- 
tenced him to tw'cnty-five days’ imprisonment under 
section 188 of the Penal Code. Held (reversing the 
conviction) that the Magistrate ought at once to have 
complied wdth the precept of the Sessions Judge, 
under section 434, and that he was not warranted in 
convicting and imprisonmg the petitioner for disobey- 
ing an order, the legality of which was tlien properly 
under the consideration of an Appellate Court. Reg. 
V . Dalsukram Habibhai 

[2 Bom., 407 : 2iid Ed., 884 

9, — Order of Magistrate under 

s. 518, Criminal Procedure Code, prohihiting pay'- 
vnent of rents. — Illegal order . — In a case of a dispute 
between rival parties as to the payment of rents by 
tenants, a Magistrate has no power, under section 518 
of Act X of 1872, to make an order that no rents 
should be collected until such time as the right and 
title of both parties should have been established by 
order of a competent Court, and a conviction under 
section 188 of the Penal Code for disobeying such an 
order cannot be sustained. Prosono Coomar Chat- 
ter jee V . Empress . . . 8 C. H R., 231 


10 . 


Order of Magistrate under 


s. 183, Criminal Procedure Code, Act X of 1882, 
made ivithout jurisdiction . — The accused was convict- 
ed under the Penal Code of disobedience to a general 
order of the Magistrate directing the public not to 
frequent the roads and puhlic places at the village of 
P. between certain hours. Held that the conviction 
was had. In the matter op Komul Kristo Bonigk 

[12G.li.R.,231' 

11. ^ — » Plying boat for hire near 

puhlic ferry. — Pisohedience of order promulgated 
hy public servant. —It, when directed by the order of 
a i>ublic servant, duly promulgated to him, to abstain 
from plying a boat for hire at or in the immediate 
vicinity of a public ferry, a person disobeys such 
direction, he renders himself liable to punishment 
under the Penal Code, Muthra v. Jawahie 

[I. L. B., I All, 527 , 

7 A, '.'. 
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12. — — Code of Ci'iminal Proce" 

iure^ 1861 y s. 62. — Trespass hp cattle . — A Magistrate 
issued an order warning owners of cattle to take proper 
care of them, and tliat in case of disobedience or neg- 
lect they would be punislied according to law, and did 
punish tliem for disobedience under section 188 of tlxe 
Penal Code. Held that the conviction under section 
188 of the Penal Code was illegal. In the matteh 
OE Amieahdi . . . 3 B. E. B., A. Cr., 45 

S, C. Queen i\ Ameeeuudebn 

[12 W. E., Cr., 88 

13, Landholder, Duty of . — 

Neglect to aid a ptihlio sermnt. — Disobedience to 
order hy ptiblic servant. — Act X of 1872 {^Criminal 
procedure Code), ss. 90, 91. — A Magistrate directed 
a landholder ‘‘ to find a clue ” in a case of theft with- 
in fifteen days, and to assist the police.'^ Neld that 
such order was not authorised by sections 90 and 91 
of Act X of 1872, and the conviction of such land- 
holder, under sections 187 and 188 of the Penal Code, 
for disobedience to such order, was not maintainable. 
Empress op India v. Bakhshi Ram 

[I. L. B., 3 All., 201 

14. Act XXXI of 1860, s. 26.--- 

Criminal Frocediire Code (Act XXV of 1861), ss. 250, 
251. — Carrying firearms without license. — Disobe- 
dience of an order pt'omulgated by a public servant . — 
A Magistrate issued a notification that all persons 
desirous of carrying arms should take out a license en- 
abling them to do so, under section 26 of Act XXXI 
of 1860 ; and certain persons were, in consequence of 
his notification, arrested and brought before him 
charged in a police report with carrying arms without 
license. No summons or warrant liad been applied 
for, hbr any complaint lodged before the Magistrate 
previous to the arrest of the prisoners. No charge in 
writing was framed as required under sections 250, 
251, of the Criminal Procedure Code. No evidence 
was taken; but the prisoners admitted carrying the 
firearms. The Magistrate convicted them under 
section 188 of the Penal Code, of disobedience of 
ah order duly promulgated by a public servant. 
There was no evidence that the disobedience would 
cause, or tend to cause, annoyance, obstruction, or 
injury to human life, health, or safety. Meld, the 
convictions must be quashed. Necessity of observ- 
ing the rules laid down in the Criminal Procedure 
Code remarked on. Queen Nanbeumar Bose 

[3 B. L. B., Ap., 149 

15, Order under s. 530, Crimi- 

nal Procedure Code, 1872. — the absence of evi- 
dence that an order under section 530 of the Criminal 
Procedure Code was in fact directed to the accused, 
he cannot legally be conwicted under section 188 of 
the Penal Code for disobeying such order. In the 
MATTER OP NoBO KiSHOEE GHUCKBRBUTTT 

[7 C. li. B., 291 

— Order . declaring land in 

dispute not to be puhUc.—An ordQY which declares 
that as between the parties to a contention, certain 
land in dispute does not belong to the public, is not 
one the contravention of which can form the subject 


PEINAL CODE, s. 188 — oontinmA. 

of an order under the Penal Code, section 188, 
Unnoda Pboshad Dutt v. Shama Soondueee 

[24 W. B,., Cr., 20 

17. Order on report of jury 

under Criminal Procedure Code, 1872, ss. 521, - 

Disobedience of order . — A jury having hoeu appliv.l 
for and duly appointed under section 521 of Act X <‘f 
1872, one of the jurors appointcil by the Ar:igislra.te 
fell sick, and the foreman of the jury, unknown to the 
Court, substituted another man in his place. The 
Magistrate accepted tlie report of the majority of tlie 
jury so constituted and made an order under section 
526. This order having been disobeyed, ])roceed‘mgs 
were taken under section IBS of the Penal Code 
against the person to whom it was dirccletl, and he was 
convicted and sentenced to imprisonment. Held that 
the report upon wliich action was taken not being the 
report of a regularly-constituted jury, the order and 
the conviction and sentence passed on disobediencG 
thereto were illegal. Empress v. Bhoirub Chunder 
Butt 10 C. E. B., 103 

IS, Disobedience to order of 

public servant. — Dnquiry as to possession. — Parties to 
enquiry. — In May 1883 the District Ma<gistnite of 
Tipperah held an enquiry as to the possession of cer- 
tain lands claimed by A. and B., and having found on 
the evidence taken by liini that A. was in possession, 
he passed an order on the 21st of May 1883, declar- 
ing that A. was entitled to hold possession of the dis- 
puted land until evicted in due course of law, and 
forbidding B. and all others to disturb ^4.^6' possession 
until such disturbance should be effected in due 
course of law. Previously to November 1885 B. sold 
an 8-anna share of his interest in the disputed 
land to C., who at the time of his purchase had 
notice of the order of the 21st of May 1883. In 
November 1885 B. and others ’went to the disputed 
lauds, and attempted to turn A. out of possession by 
force, and to compel the tenants of the lands to pay 
rent and give kahuliats to B. and C. At the time 
that B. and his companions went to the disputed 
land, the latter were aware of the order of the 2ist of 
May 1883, though none of them was a party to the 
enquiry then made by the District Magistrate, In 
December 1885 they were all tried and found guilty 
of disobedience to an order duly promulgated by a 
public servant. Meld that the conviction was right. 
OoLUCE Chandra Pal v. Kali Chaean De 

[I. 13 Calc., 175 

Disobedience to order q/ 

public servant, — Order of Ilagisirate under Criminal 
Procedure Code, 1861, s. 318 . — Where an order was 
made under section 318 of the Criminal Procedure 
Code, 1861, between A. on the one side and jB. and 
the three tenants of B. on the other,- — Meld that the 
order was only binding on the actual parties to the 
case, and subsequent tenants of B. could not be 
punished for disobeying the order. In the matter 
OF Gopad Burnawab . 3'B.Bi. B., A. Cr., 13' 

20, Omission or neglect of 

zemindar to obey call under s. 21, B eng. Beg. XX of 
1817 . — An omission or neglect by a zemindar when 
called upon under section 21 of Regulation XX of 
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1817, to nominate some one to fill the office of village 
watcliinaii which had become vacant is not an offence 
under either section 187 or section 188 of the Penal 
Code. In the matter or Kali Puosono Ghose 

[7C.E.B.,575 

21. — Chairman of Municipal 

Committee under Act XXVI of 1850. — Vtiblic ser- 
mint . — The Chairman of the Municipal Committee 
appointed under Act XXVI of 1850, though a public 
servant, has no power to make an order for the at- 
tendance of any one before him, and therefore there 
can be no conviction for disobedience of it. Reg-, v. 
PuESHOTAM Valji . . ,5 Boni., Cr., 33 

22. Conviction for disoheping 

order made without jurisdiction . — Convictions and 
sentences for disobeying an order promulgated by a 
public servant reversed, as the mamlatdar who stated 
that he proceeded under Bombay Act V of 1864 was 
not thereby empowered to make the order. Reg-, v. 
Bhatt bin Vithu . , .3 Bom., Cr., 53 


REa. V. Khandoji bin Tanaji 


[5 Bom., Cr., 21 


— s. 189. 
See S. 182 , 


. 9W.E., Cr.,31 

Threat of injury to public 

servant, — Necessity of proving actual words used . — 
In a prosecution for an offence under section 189 of 
the Penal Code, the witnesses differed as to the exact 
words used by the prisoner in threatening the public 
servant, though they agreed as to the general effect 
of those words. The Magistrate, however, considered 
that the offence was clearly proved, and convicted 
the prisoner. The Sessions Judge, on appeal, affirm- 
ed the conviction, observing that it was immaterial 
wdiat the wmrds used were, and that the intentiou 
and effect of the words were plain. Held that the 
Judge was mistaken in regarding it as immaterial 
what the words used actually were, and that, on the 
contrary, it was most material that those words should 
he before the Court to enable it to ascertain wdiether 
in fact a threat of injury to the public servant was 
really made by the accused. Queen- Empress v. 
Maheshri Bakhsh Singh . I. Xi. B., 8 All., 380 


— s. 190, 

See Criminal Intimidation. 

[I. L. B., 8 Mad., 140 


s. 191. 


See Cases under False Evidence. 


s. 192. 


See I'alse Evidence— Generally. 

[5 Bom., Cr,, 68 
, , 2 B'. Ii. B., A. Cr., 1 

See Forgery . ' I. L. B., 6 Calc., 482 
■[7 C. L. B., 356 


PEHAL CODE, s. 193. 

See Criminal Procedure Code, 1882, s. 
■ 487 (1872, s. 473). 

[I. L. B., 1 All., 625 

See Cases under False Evidence. 

See Sentence— Imprisonment. 

[S C. L. B., 527 
See Stamp Act, 1879, s. 51. 

[I. L. B., 5 All., 17 
See Stolen Property— Opeencbs rbla- 
TING TO— . I. L. B., 1 All, 379 

s. 196. 

See False Evidence— Fabricating False 
Evidence . I. L. E., 7 Mad., 289 
See False Evidence — Generally. 

[1 Ind. Jur., O. S., 122 

s. 199. 

See False Evidence — Generally. 

[4 Mad., 185 
I. L. R., 10 Bom,, 288 
7 C. Ii. B., 538 

1, 201 and s. 218. — Belief and 

intention of accused. — Where a person is charged 
(section 218, Penal Code) with framing a report in- 
correctly, or (section 201, Penal Code) giving false in- 
formation, with intent to save offenders f rom punish- 
ment, the issue to he tried is, not whether such alleged 
offenders were in fact guilty or not, hut merely the 
belief and intention of the prisoner in respect to their 
guilt. Queen v, Hurdut Surma 

[8 W. E., Cr., 68 


2 . 


Concealing evidence of 


crime. — False information. — Section 201 of the Penal 
Code does not apply to the case of a criminal causing 
disappearance of evidence of his ot-aui crime, but only 
to the case of a person who screens the principal or 
actual offender. Queen v. Mam Soonder Shootar^ 7 
W.R.) Cr.,52 ; Meg. v. Kashinath Minlcar^ 8 
Cr., 126 ; JSmpre.ss v. Kishna, L L. M., 2 AIL, 713 ; 
impress v. Behala Bibi, L L. M., 6 Calc., 789 ; 
and Queen- Bmjrress v. Lalli, I. L. E., 7 All., 749, 
referred to. Queen- Empress v. Dungar 

[LB. B., SAIL, 252 


3 . 


■ Abetment of offence by con- 


cealment . — Section 201 of the Penal Code refers to 
prisoners other than the actual criminals who, by 
their causing evidence to disappear, assist the princi- 
pals to escape the consequences of their offences. 
But the person wdio commits an offence, and after- 
wards conceals the evidence of it, cannot be punished 
on both heads of the charge. Queen v. Sham 
Soonder Shootar . ^ . 7 W. B., Cr,, 52 

4, Causing evidence of crime 

commiUedby oneself to disappear . — Semble , — A per- 
son cannot he convicted, under section 201 of the 
Penal Code, of causing evidence of the commission of 
an offence by himself to disappear, nor can be he 
convicted of the abetment of such an act {per Lloyd 
and Kemball, JJ.), Reg. v. Kashinath Dinkar 

[8 Bom., Cr., 126 

7 A 2' 
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5, Causing disappearance of 

evidence of offence. — K. and JB., liaving caused tlie 
death of J. in a field belonging to i?., removed t/?,9dead 
body from that field to his own field with the inten- 
tion of screening themselves from punishment. K. 
was convicted on these facts of an offence under section 
201 of the Penal Code. Held that that section refer- 
red to persons other than the actual offenders, and K. 
could not therefore properly be punished under that 
section for what he had done to screen himself from 
punishment. Also that, as a matter of fact, he did 
not by removing J.^s corpse from one field to another 
cause any evidence of J.'‘s murder, which that corpse 
afforded, to disappear, and his act, although his ob- 
ject may have been to divert suspicion from himself 
and B.y did not constitute the offence defined in that 
section. E^peess op India r. Kish n a 

[L L. B., 2 AU„ 713 

0^ — False information. — JSxcul- 

patory statements inculpating another . — A woman 
who, with her infant child, eloped from her husband’s 
house, was afterwards arrested on a charge of mur- 
dering the child, which was missing. She made three 
different statements: (1) that she had left it with 
her husband ; (2) that she had been enticed away by 
one Ah, who had taken the child from herj (3) that 
one jS. had drowned the child. The Sessions Judge 
believed the last statement, and convicted her under 
section 201 of the Penal Code. Held that the convic- 
tion was wrong, and must he set aside. Section 201 
of the Penal Code does not apply to a case where the 
person, wdio is the probable or possible offender, 
makes statements exculpating himself by inculpating 
another. In the matter of the petition of 
Behala Pibi. Empress r. Behala Bibi 

[I. L. E., 6 Cale., 789 : 8 C. L. B., 207 

7. Concealing evidence of crime, 

— Secondary offence. Conviction of . — In a trial upon 
a charge under section 201 of the Penal Code, the 
accused made a statement to the effect that he was 
present at the commission of a murder by two other 
persons ; that he himself took no part in the act ; that 
before the murder was committed, one of the persons 
named pulled off a razai from the bed on which the 
deceased wns sleeping ; and that, in his i^resence, the 
razai was subsequently concealed in a stack. It was 
proved that the x*az*<ii belonged to the deceased, that 
it was found concealed in a stack, and that it was 
pointed out by the accused to the police. The ac- 
cused was convicted of concealing evidence of the 
murder, with the intention of screening the offender 
from legal punishment, under section 201 of the Penal 
Code. Held that the conviction must he quashed, 
inasmuch as if the razai had not been concealed or 
destroyed, its presence or existence would have been 
no evidence of the murder. A person who is con- 
cerned as a principal in the commission of a crime 
cannot be convicted of the secondary offence of con- 
cealing evidence of the crime. Queen-Empress v. 


Lalli 

. I. L. B., 7 AIL, 749 

a 

Disappearance of evidence. 


—Intention to screen offender,— X person cannot 
‘be punished under section 201 of the Penal Code, 


PENAL CODE, s. 2Q\—voniimied. 

where the act which caused the disap|)earance of the 
evidence of the eommission of an otfence was not 
done with the intention of screenitig tlie offender 
from legal punishment. It is not siifiieient that the 
disappearance of evidence was likely to have the 
effect of screening the offender. Queen v Tool- 
SHEE lUi . * , . 5 N. 'W'., 186 

9, Giving false information 

of offence. — Prisoner was charged, under section 
201 of the Penal Code, “for that he, knowing or 
having reason to believe that an offence punisha!)le 
with death had been coininitted, with tlie intention 
of screening the offender from legal punislmient, 
gave information respecting the offence which lie 
knew or believed to be false.” Eedd tiiat the proper 
order of proof on the part of the prosecution in the 
case, was to prove (1) tliat A. N. was murdered; 
(2) that the prisoner gave information respect- 
ing the offence ; (3) that such information was 
false and known by him to he so ; (4) that he then 
knew of the commission of the murder ; and (5) that 
his intention was to screen the murderer. Held, 
also, that it was essential to the coinpleteiiess of the 
case for the prosecution to show, not only that the 
iiifovination was given, but also that it was false, 
and known to he so by the prisoner. Further en- 
quiry directed under section 422, Criminal Proce- 
dure Code, 1861. Queen v, Subbeamanta Pillai 

[3 Mad., 251 

10. — Causing disappearance of 

evidence of crime. — Proof of commission of crime . — 
A conviction on a charge of causing the disappear- 
ance of evidence of an offence which amounted to 
culpable homicide not amounting to murder may be 
good, though there be no proof of who committed 
the culpable homicide. Queen v. Muddun Mohun 
Bose , . . . 7 W. B., Cr., 22 

Causing disappearance of 

evidence of an offence, — Held that it is necessary, in 
order to justify a conviction under section 201 of 
the Penal Code, that an offence for which some 
person has been convicted, or is criminally respon- 
sible, should have been eoinmitted. Empress op 
India v. Abdul Kadir . I, L, B., 3 All., 279 

12. Causing disappearance of 

evidence of an offence. — Omitting to report a sitd~ 
den, unnatural, or suspicious death. — Before an ac- 
cused can be convicted of an offence under section 
201 of the Penal Code it must be proved that an 
offence, the evidence of which he is charged with 
causing to disappear, has actually been committed, 
and also that the accused knew or had information 

, sutficient to lead him to believe that the offence had 
been committed. Empress of India v, Ahdul. Kadir, 
1. L. R , 3 All., 279, followed. Matuki Misser v. 
Queen-Empress . . I. L. B,, II Gale., 619 

13, Abetment of murder.— 

Causing disappearance of evidence of offence . — l^ri* 
souer was present afc a murder without being aware 
that such an act was to he commibted. Through 
fear he not only did not interfere to prevent the 
commission of the crime, hut joined the murderers 
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in concealing tlie body. Meld tliat he was guilty, 
not of abetment of murder, but of causing the disap- 
pearance of evidence of a crime under section 201 of 
the Penal Code. Queen v. Goburdhtjn Bbra 

[6 W. R,, Or., 80 

14, — Causing duafpearance of 

evidence. — The accused was attacked by a man 
%vhom he found by a hole cut in his house for the 
purpose of committing a burglary, and struck out at 
the man a blow which caused his death. Meld that 
the accused simply exercised his right of private de- 
fence, and was guilty of no offence. Two other men, 
who helped him to remove the dead body, and were 
accused of causing the disappearance of evidence, 
knowing that an offence had been committed, under 
section 201, Penal Code, were also acquitted, for 
that section contemplates a belief that an offence 
has been committed i; and as the first prisoner was ac- 
quitted of all offence, it may be presumed that the 
other prisoners did not believe that any offence had 
been committed. Queen v, Pelkoo Nushyo 

[2 W. B., Cr., 42 

— — So 203. 

See Ineoemation of Commission of Of- 
fence . . 20 W, B., Cr., 66 

s. 204. 

See Theft . I. L, B., 3 Mad.^ 261 

8. 205. 

See False Personation, 

[1 Ind. Jur., O. S„ 123 
1 Mad., 450 
4 Mad., 18 
8 W. B., Cr.; SO 

g. 206, — Absence of frcmdiilent 

intent, — To bring a case under section 206 of the 
Penal Code there must be a fraudulent removal, 
sale, or transfer of property, or of some interest 
therein, intending thereby to prevent that property 
from being taken as a forfeiture or in satisfaction of 
a fine. In the matter of the petition of Bal- 
MoicooND Beojobasi . . 18 W. B., Cr., 65 

2, Fraudulent removal of pro- 

perty to prevent seizure in execution. — Act X of 
ISo 'O, s, i4d.— Certain persons were convicted by the 
Deputy Magistrate, under section 206 of the Penal 
Code, of having fraudulently removed property to 
prevent its being taken in execution of a decree 
under Act X of 1859. The Judge was of opinion 
that the offence was one provided for by section 145 
of Act X of 1859, and was not therefore triable by 
the Magistrate. Meld the prisoner was rightly tried 
and convicted under section 206. GAUiiCHANBEA 
Chuckerbutty V . Krishna Mohun Sing 

[2 B. Ii. B., S. H., 4 ; 10 W. E., Cr., 46 

v,___ g. 209. 

See S. 210 


PENAL COBB, s. 210. 

See CiYiL Pbooedube Cods, ss. 257, 258. 

[I. L. B., 9 Mad., 101 
■ I, L. R., 10 Bom., 288', 

1 . Satisfied.’^— Decree not 

certified to Court . — In section 210 of the Penal 
Code the word satisfied’^ is to be understood in its 
ordinary meaning, and not as referring to decrees, 
the satisfaction of which has been certified to the 
Court. Queen-Empress v. Bapuji Dayaeam 

[I. L. B., 10 Bom., 288 

2. * and s. 209. — Fraudulently 

applying for execution of decree. — Where a person 
applies for. the execution of a decree which has al- 
ready been executed, his offence falls not under sec- 
tion 209, but section 210 of the Penal Code. Section 
209 relates to false and fraudulent claims in a Court 
of Justice, and is confined to the Civil Court in 
which the original suit was brought. Queen v. 
Beegun Mahtoon , . 12 W. B., Cr., 37 

s, 211. 

See Abetment . 0 B. L, E-., Ap., 16 
See Cases under False Charge. 

See Malicious Peosecution. 

[I. L. B., 3 Mad., 6 
See Sanction to Prosecution— Power 

TO QUESTION GeANT OF SANCTION. 

[I. L. E., 4 Calc., 869 
See Sentence — Impbisonment— Impri- 
sonment AND Fine . 1 Bom,, 34 

s. 213. 

See Compounding Offence. 

[6 C. L. B.., 392 
See Magistrate, Jubishiction of — spe- 
cial Acts— Penal Code. 

s. 214. 

See Compounding Offence. 

[6 m W., 302 
I. L. R., 1 Bom., 14:7 
I, Ii. B,., 3 All., 283 
6 C. Ii. E,„ 392 
I. L. B., 1 Mad., 191 

s. 217. 

See Charge— Alteration ob Amend- 
ment OF Charge. 

[I. Ii. B.J, 2 Bom., 142 

^ Direction of lato.-^D is obe- 

dience of public servant. — Omission to give inform- 
ation of oj^ewee.— The direction of law mentioned in 
section 217, Penal Code, means a positive direction of 
law such as those contained in sections 89 and 90 of 
the Criminal Procedure Code, 1872, and cannot be 
made to extend to the more general obligation on 
every subject not to stifie a criminal charge. In xme' 
matter of Eamaniei Nayar 

[I. L. K., 1 Mad., 268 


. 12 W. E., Cr.. 37 



PEHAIj COBBj s, ^VI--(}onUmed, 

2, I^uhlic servant disobeying 

direction of Ioav with intent to save person from 
ptmishnient.-~-~'EviAeyice of such personas offence, — It 
is siifticieut for tlie purpose of a conviction under sec- 
tion 217 of tlie Penal Code, tliat the accused has 
knowingly disobeyed any direction of the law as to 
the way in which he is to conduct himself as a public 
servant, and that he has done this with the intention 
of saving a person from legal punishment ; it is not 
necessary to show that in p>oint of fact the person so 
intended to be saved had committed an offence or was 
■justly liable to legal punishment. Empeess v. Amie- 
IJDEEEK* I. L. R., 3 Calc., 412 : 1 C. L. R.,483 

3 ^ JProof of offence under, — It 

is only necessary for a conviction under section 217 of 
the Penal Code to show that the prisoner knew that 
the person he released was in danger of punishment, 
and that the prisoner released such person with the 
intention of saving him. Queen v. Abdool Ja- 
LEEE . W. R., 1864, Cr., 5 


— s. 218. 

See s. 201 . , 8 W. R., Cr., 68 

See False Evidence — » Fabeicating 
False Evidence . 7 Bom., Cr., 64 
3 Agra, Cr., 1 
19 W. R., Cr., 40 
I. Ii. R., 5 All., 553 
7 K. W., 134 
8 W. R., Cr., 27 
I. Ii. R., 6 All., 42 
I. Ii. R., 8 All, 653 
See Foegeex . I. B. R., 5 All., 553 
[I. Ii. R., 8 All., 653 
See Police Oppicee . 15 W.R., Cr., 17 

s, 220. 

See Aeeest— Ceiminal Aeeest. 

[I. L. R., 10 Bom., 506 

See Weongpul Conpinement. 

[9 Bom., 346 

S. 221. — Village watchman. — Chow- 
hidar,--Police officer . — Crimmal Procedure Code 
1872, s, 92. — K’TF. P. Village and Moad Volice 
Act, XVI of 1873, s. 8. — A ehowkidar or village 
watchman is not legally bound as a public servant to 
apprehend a person accused of committing murder 
outside the village of which he is ehowkidar, such 
person not being a proclaimed offender, and not hav- 
ing been found by him in the act of committing such 
murder; and consequently such ehowkidar, if he re- 
fuses to apprehend such person on such charge at the 
instance of a private person, is not punishable under 
section 221 of the I*enal Code. Empeess op India 


PEHAL CODE, B. 224. 

See Sentence— Genebal Cases, 

[8 W, E., Cr., 85 

ss. 224, 225. 

See Cases under Escape i-bom Custody. 

See Sentence— Cumulative Sentbncks. 
[3 B. Ii. R., a. Cr., 14, 15, note 

s. 226. 

See Escape peom Custody. 

[4 Mad., 152 

— s. 227. 

See JuKiSDicTiON OP Criminal Court— 
Oppences committed only paetly in 
ONE Distbict . . 9 Bom., 356 

s. 228. 

See Appeal in Criminal Cases — Cri- 
minal Peogedueb Codes. 

[4 Mad., 146 

See Cases under Contempt op Court- 
Penal Code, s. 228. 

See Criminal Procedure Code, 1882, ss. 
480, 481, 482 (1872, ss. 435, 436). 

[13 B. I,. R., Ap., 40 

See Sentence— Imprisonment. 

[10 W. R., Cr., 47 

ss, 230, 231. 

See Counterpeiting Coin. 

[11 Bom., 172 

s. 239. 

See COUNTEEPEITING COIN. 

[3 W,, 150 

I. L. R., 8 Bom., 223 

- — s. 241. 

See COUNTEBPEITING COIN. 

[4 BT. W., 62 

- • s. 260. 

See COUNTEEPEITING GOVERNMENT STAMP. 

[2 W. R., Cr., 65 

ss. 264, 266. 

See Weights and Measures, Fraudu- 


lent USE OP- 

— s. 268. 

See Gambling 


. lBom.a81 
[18 W. R., Cr„ 7 


7 Bom., Cr„ 74 


See Public Health, Oppenob appect- 
ING— • . I. Ii. R., 7 Mad., 276 

g. 277. — Fublic spring. — Eeservoir 

— Streiving branches in river for fishing p%ir poses . — 
>r reservoir^’ used in section 
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The strewing of branches in a river for fishing pur- 
poses held, therefore, to be no offence under that 
section. Empeess v, Halodhue Poeoe 

[I. Ii. R., 2 Calc., 383 

2. Continuous stream in river 

hed,~T\ie term “public spring in section 277 of the 
Penal Code does not include a continuous stream of 
water running along the bed of a river. Queen r, 
ViTTi Chokkan . . 1. 1,. B., 4 Mad., 229 

8. 279 . — Eash driving or riding 07 i 

public ivag . — The actual driver, and not the owner of 
a carriage, is liable, under section 279 of the Penal 
Code, in case of a collision and injury to another aris- 
ing out of rash driving. Laeeymore v. Peenendoo 
Deo Rai . . . . 14 W. R., Or., 32 

s. 282. 

See Charge — Poem oe Charge— Special 
Cases — Public Safety, Opeencb ae- 
PECTiNG , . .1 Bom., 137 

283. — Ohstruciing public loag, 
— Failure to prove injury.— D iq accused were charged 
generally with obstruction in a public way, no danger, 
obstruction, or injury being alleged to have been 
caused to any person, and were summarily convicted. 
Meld that the conviction could not be sustained 
under section 283 of the Penal Code. In the matter 
OP Empress v. Ram Singh , 11 C. L. R., 642 

2. Obstructmg public road . — 

Spreading fishing -nets by roadside.— Ho spread fish- 
ing nets by the side of a thoroughfare in a town is not, 
without j)roof of obstruction caused to any particular 
person or class of persons, an offence under section 
283 of the Penal Code. Queen v. Khadee Moidin 
[I. Ii. B., 4 Mad., 235 

S. 285. — Injury. — Injury to pro- 
perty.— H \xq word “injury” (rashly caused by fire, 
&c.) in section 285 of the Penal Code includes any 
harm illegally caused to the property of any person, 
and is not confined to injury to the person only, 
Reg. V. Natha Lalla . * 6 Bom., Cr., 67 

s. 286. 

See Negligence. 

[I. L. B., S Mad., 421 

a. 289. 

See Negligence . 3 Mad., Ap., 33 
[19 W. B., Cr., 1 

See Nuisance — Undeb Criminal Pro* 
CBDURE Coles , 9 B, L. B., Ap., 36 

s. 290. 

See Cases under Nuisance — Public 
Nuisance under Penal Code. 

See Sentence — Iaipeisonment — Impri- 
sonment IN DEFAULT OF FiNE. 

[5 Bom., Cr,, 45 
I. L. B., 5 Mad., 157 


BEIS-AL CODE, s, 291. 

See Nuisance — Public Nuisance under 
Penal Code . I. D. R., S All., 90 
20 W. 'B., Cr., 55 

— — - ss. 292, 294. 

See Transfer of Criminal Case— 
Oeneral Cases. 

[I. L. E., 1 Calc., 356 

— 8. 293. 

See Obscene Publication, 

[I. Ij. B., 3 AIL, 837 

s. 294A. 

See Lottery . I. L, B., 10 Bom., 07 

s. 296. 

See Religion, Offence relating to— 

[I. B,. B., 7 AIL, 461 

^ s. 297. 

See Trespass— General Cases. 

[1. L. R., 3 Mad., 178 

— s. 299. 

See Culpable Homicide. 

[11 W. B., Cr., 3 
I. L. B., 2 AIL, 522 
I. L. B., 3 Ail., 776 

ss. 299, 300. 

See Attempt to commit Offence. 

[4 Bom., Cr., 17 

Bee Culpable Homicide. 

[I. B. B., 1 Bom., 342 

s. 300. 

See Charge to Jury— Summing up in 
Special Cases . 9 W. B., Cr., 72 

See Culpable Homicide. 

[1 B. Ii. B., A. Cr., 11 
I. L. B., 5 Calc., 31 
I. L. B., 2 Mad., 122 
19 W. B., Cr., 35 
7 W. B., Cr., 27 
5.1T. W., 130 
IW. B., Cr., 33 
I.X. B., 6 Calc., 154 
I. X.. B., 3 AH., 776 
1 Agra, Or., 3 

See Murder . . 6 W. B,, Cr., 57 

■ ■ [1 Ind. Jnr., O. S., 108 

10 W. B., Cr., 59 
' 8W, B., Cr., 71 
3 B. Xi. B., A. Cr., 25 

s. 302. 

See Murder . I. X. B.., 2 AIL, 33 
[I.L.B., 3 AIL, 383 
I.L. B., 8 AIL, 622,635 ' 
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PEHAL'OOBE, s. S04. | 

See Chabge to Juey— Summing up in 
SpeciaIi Cases. 

, [6 B. L. B., Ap., 86, 87, note 

See Culpable Homicide. 

[I. B. R., 2 All., 522, 766 
5 'N. W., 2S5 
24: W.R., Cr.,48 
7 W. B., Or., 54 

See Jgindeb op Chaeges. 

[I. li. B., 2 All., 349 

See Mueder . I. B. B., 8 All., 622, 635 
[I. Ii. B., 5 Calc., 351 

ss. 304, S04A. 

See Murder . I. Xi. B., 5 Calc., 351 
- — s. 304 A. 

See Culpable Homicide. 

[I. L. R„ 4 Calc., 764, 815 
I. Ii. R., 1 Mad., 224 
I. L. B., 6 All., 248 
I. Ii. R., 3 All., 597, 776 
6 W. H., 38, 235 

s. 306. 

See Abetment . . 3 K. W., 316 

[1 Agra, Or., 21 

— s. 307. • 

See Attempt to commit Oppence. 

[4 Bom., Or., 17 

See Sentence — Transportation. 

[7 W. B., Or., 41 

s. '809. 

See Sentence — Imprisonment — Impri- 
sonment AND Fine . . 1 Bom., 4 

See Suicide . . I. Ii. B., 8 Mad., 5 

s. 312. 

See Miscarriage . 15 W. B., Or., 4 
[19 W. B.„ Or., 32 
I. Ii. B., 9 Mad., 369 

^ 8. 314. 

See AIurder . . 10 W. B., Cr., 59 

^ — -8.317. 

See Abandonment op Children. 

[16 W. B., Cr., 12 

See Murder , . 10 W, B., Cr., 52 

8. 318. , , 

See Concealment op Birth. 

[4 Mad., Ap., 63 

ss. 319-322. - 

See Hurt— Causing Hurt. 

[8 W. E., Cr., 29 


PBHAL COBB, 8. 323. 

See Compounding Opfence. 

[10 Bom., 08 

See Culpable Homicide. 

[I. Ii. B., 2 All. 522, 780 
I. Ii. E„ 3 All., 597 

See Hurt— Causing Hurt. 

[IS W. E., Or., 20 

— - s. 324. 

See Charge— Form op Charge— Special 
Oases— Hurt . . 4 Mari, Ap., 5 

See Hurt— Causing Hurt . 1 Bom., 17 
[7 Mad., Ap., 11 

See Hurt— Grietous Hurt.' 

[2 W, B., Cr., 52 

See Sentence— CuMULATiTE Sentences. 

[I. L. R., 6 Calc., 718 
7 W. B., Cr., 60 
I. Ii. B., 11 Calc., 353 
I. Ii. B.. 12.Calc., 495 

8. 825. 

See Hurt— Grievous Hurt. 

[23 W. B., Cr., 05 

See Sentence— Cumulative Sentences. 

[I. Ii. R., 6 AIL, 121 
I L. B., 7 AIL, 29, 414, 757 

8. 328. 

See Hurt— Causing Hurt. 

[1 W. B., Cr., 7 
. 4 W. B., Cr., 4 

and s. 81. — Causing mitohoh- 

some thing to he taken with intent to injure . — Seld 
that a person who placed in his toddy-pots juice 
of the milk-bush, knowing that if taken by a human 
being it would cause injury, and with the intention 
of thereby detecting an unknown thief wlio was in 
the habit of stealing the toddy from such pots, and 
which toddy was drunk by, and caused injury to, 
certain soldiers who purchased it from an unknown 
vendor, w'as rightly convicted under section 328 of 
the Penal Code, of causing to be taken an unwhole- 
some thing with intent to injure ; and that section 
81, which says that “^^if an act be done without any 
criminal intention to cause harm, it is not an offence/^ 
did not apply to the case. Keg. v, Dhania Daji 

[5 Bom., Cr., 59 

^ 8. 330. 

• See Hurt— Causing Hurt. 

[13 W. B., Cr., 23 
20 W. B., Or., 41 

S.S34. 

Hurt— Causing Hurt. 1 Bom., 17 

— S.335. 

See Hurt— Grievous Hurt. 

[4W. B., Cr.,2I, 23 
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PEKAL CODE, s. 861. 

See Kidnapping . I. E. R., 8 Calc., 971 
[10 W. R., Cr., 83, 42' 
I. E. R., 3 Bom., 178 

2 W. R., Cr.,5, 61 

3 W. B., Cr.,9,15- 

7 W. 86 

s. 363. 

/See Kidnapping . I. E. R., 1 Mad,, 178 
[I. L. E., 8 Calc., 960 
2 M*. W., 286 
10 W. B., Cr., 83, 42 
4 W. R., Cr., 7 
7 W. B., Or., 56 

a. 366. 

/See Kidnapping. 

[I. E. R., 8 Calc., 971 
7 W. B., Cr., 56 

s. 368. 

See Kidnapping . 6 K. W., 133, 189 
[3N.W.,146 

6 W. B„ Cr., 17 

7 W. B., Cr., 56 

s. 389. 

See Sentence— Cdmuiative Sentences. 

[7 Mad,, 875 

s. 370. 


BEHAE CODE, s. 336. , ' 

See Chaege— -F oEM OP Chaege — Special 
Cases — Public Sapbty, Opfence af- 
fecting— . . .1 Bom., 137 

See Culpable Homicide. 

[I. E. B., 4 Calc., 764 

— -8.337. 

See Culpable Homicide. 

[I. E. B., 4 Calc., 764 

s. 838. 

See Culpable Homicide. 

[I. L. B., 4 Cale., 764 

See Huet— Geietous Huet. 

[6 Mad., Ap., 32 

s. 839. 

See Weongpul Resteaint. 

[10 W. B., Cr., 20, 35 
24 W. B., Cr., 51 

ss. 340, 342. 

See Weongpul Besteaint. 

[24 W. B., Cr., 51 

s. 344. 

See Sentence— Fine , 1 Bom., 39 

s. 846. 

See Weongpul Conpinement. 

[I. L. B„ 9 Calc., 221 

s. 352. 

See Assault on Public Servant. 

[I. E. R., 9 Bom., 558 

See Complaint— Withdrawal op Com- 
plaint AND Obligation op M agistrate 
TO HEAR IT . I. E. B., 5 Mad., 378 

See Huet — Causing Hurt. 

[7 B. E. B., Ap., 25 

See Sentence — Imprisonment — Im« 

» PEISONMENT IN DEPAULT OP FiNE. 

[16 W. R., Cr., 42 

s. 353. 

See Assault on Public Servant. 

[13 W. B ., Cr., 49 
I. E. B., 9 Bom., 558 

See Sentence— Cumulative Sentences. 

[3 B. L. B., A. Cr., 14, 15, note 

See Summary Trial . 23 W, R,, Cr., 3 

See Unlawful Assembly. 

[7 3Sr. W., 209 

s. 354. 

See Rape . I. E. R., 5 Bom., 403 


See Cases under Slavery (Criminal), 

1. ■' S. 372 .— qt liiTing viiiiioT 
for purpose of 'prosUtutioti,—^X:o constitute ' au 
ojffence under section 372 of tlie Penal Code it is not 
necessary that there should have been a disposal 
tantamount to a transfer of possession or control 
over the minoPs person. Reg. v, Arunachellam 

[I. E, B., 1 Mad., 164 

2. Dedication of minor girl to 

sermoe of temple. — Disposal for purposes of pro^ 
stitution. — Keld that the dedication of a minor 
girl under the age of sixteen years to the service of a 
Hindu temple, by the performance of a religious 
ceremony, where it was shown that it was almost in- 
variably the case that girls so dedicated led a life of 
prostitution, was a disposing of such minor knowing 
it to be likely that she would be used for the purpose 
of prostitution within the meaning of section 372 of 
the Penal Code. Reg. Jaili Bhavin 

[6 Bom., Cr., 60 

3^ JOisposing of and receivintj 

girls for purpose of prostUuiion.--'^\\Q prisoners 
were convicted, the one of disposing of, and the other 
of receiving, two children, females under the age of 
sixteen years, with intent that such females should 
be used for the purpose of prostitution . The evidence 
showed that the children were disposed of and re- 
gistered as dancing girls of a pagoda for the purpose 
of being brought up as dancing girls. Meld that 
ofPences under sections 372 and 373 of the Penal 
Code had been committed, and that the prisoners 
were properly -convicted. Ex parts Padmavati 

[5 Mad., 415 
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PEHAL OODE 5 s. S72-^contimed» 

4 .^ and S. 373. — Obtaining 

po-'isession of minor f 07 ' purpose of prostitution . — Tlie 
prisoner was tried upon a cliarge of having obtained 
possession of Dowlatli Bee, a minor aged ten years, 
with intent that she should be used for an unlawful 
and immoral purpose, — that is to say, for the purpose 
of illicit intercourse, — and having thereby committed 
an offence under section 373 of the Penal Code. The 
evidence showed that the prisoner met Dowlath Bee, 
a girl eleven years old, in a street at Triplicane, and 
promised to give her a j)ice if she would accompany 
him into an uiiinhahited house close by and allow 
him to have sexual intercourse with her. The girl 
went willingly with the prisoner, and both were 
detected in the act of having sexual intercourse. 
The girl had gone out without permission, had not 
attained the age of puberty, and the evidence tended 
to show that the girl had not before had sexual con- 
nexion. The jury convicted the prisoner. Meld by 
the High Court that the case proved against the 
prisoner did not make out the offence charged. 
Queen on the peoseoution op Dowlath Bee 
V. Am. 5 Mad., 473 


Obtaining possessi07i 


and disposing of minor for purposes of p7*ostitutio7i. 
— S.i a married Mahomedan girl under sixteen, 
while living with AT., her grandmother, and in the 
absence of her husband, formed an adulterous in- 
trigue with two Hindus with the knowdedge of N. S, 
and N. were then induced hy the Hindus to remove 
to another village, that S. might take up the trade 
of a prostitute ; they there met J., a public woman 
with whom they went to reside, and who introduced 
visitors to /S., and received the money paid hy them 
in exchange for the board and food supplied to 8. and 
Mi M. was convicted, under section 372, Penal Code, 
of disposing of a minor for the purpose of prostitu- 
tion, and J. w'as convicted, under section 373, Penal 
Code, of obtaining possession of a minor for the 
purpose of prostitution. Meld per Jackson, «/., 
that on the facts proved no offence was committed 
under the Penal Code. JBer Geoyee, <7. — N. and J, 
were both guilty under sections 372 and 373 respect- 
ively and their appeals should he dismissed. Queen 
«?. Nouejan 

[6 B. L. B., Ap., 34 ; 14 W. B., Cr., 39 


JBuying or selling minor 


for the purpose of prostitution^ Sfc . — Certain per- 
sons, falsely representing that a minor girl of a 
low caste was a member of a higher caste, induced a 
member of such higher caste to take her in marriage 
and to pay money for her in the full belief that such 
representation was true. Meld per Stuaet, C. J., 
that such persons could not be comdeted on these 
facts of offences under sections 372 and 373 of the 
Penal Code. Per Olheieud, J., and Steaiuht, P., 
that if such girl was disposed of for the purpose of 
marriage, it could not he said, because the marriage 
might he invalid under Hindu law, that such persons 
with the intention that she should he employed 
or used for the purposes of prostitution or for any un^ 

lawful and immoral purpose, or that they knew it to 




PEMAIi CODE, s. 372 —continued. 

convicted of an offence under tliosc .sections. Per 
Peaeson, j., and SpxVNKIE, «J., that, sucii g'n-l liavlng 
been disposed of for the purpose j,)f liiarrlage, al- 
though the marriage niiglit be ohji'ctionabie under 
Hindu law, it did not appear tiiat it was vrludly 
invalid, and therefore such intent (»r knowledge 
could not certainly he presumed, and sucii I'sersoiis 
could not he convicted of offences under tlnase sec- 
tions, Emeebss oe India v. Sri Lal 

[I. L. B., 2 All., 694 " 

s. 373. 

See Cheating- by Peesonatton. 

[7 W. B.., Cr., 55 

Obtaining minor for purpose of 

prostitution. — Soliciting a girl to sexual inter- 
course . — Section 373 of the Penal Code is not ap- 
j)licable to a case where a man solicits a girl to have 
sexual intercourse with him, and having no other 
intention or purpose in view. Queen r. Bhutia 

[7 BT. W., 295 


— s. 375. 

See Rape 


I. L. R., 5 Bom., 403 


s. 376. 


See Sentence— Teanspoetation. 

[1 B. L. B., A. Or., 5 


s. 877. 


See Unnatueal Oppince. 

[I. L. B., 6 All, 204 

— s. 378. 


See Paetneeship Peopeety. 

[13 B. L. B.., E. B., 307, 308, note ; 310, note 
See Cases undee Tiiept. 


— s. 380. 

See Revision— Criminal Cases— -Sen- 
tences . B. L. B., Sup. Vol., 488 

See Sentence— Fine . 16 W. B., Cr., 17 


See Thept 


— s. 381. 
See Thept 


s* 383. 

See Extoetion 


8 W. B., Cr., 32 


8 W. B., Cr., 32 
[2 W. B., Cr., 55 


7 W. B., Cr., 28 
[3 Bom., Or., 45 


— S.384. 

See Extoetion. 

[2 Bom., 417 : 2iid Ed., 894 
18 W. B., Cr., 7 


— s. 387. 
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FEHAI. CODE, 8. 394. 

See Sentence— -Transpobtattok. 

[7W.R„Cr.,41 

— ^ s. 395. 

See Dacoitt . . 7 W. B., Cr., 35 

— 8. 397, — Using deadly weapon hi 

daooity orrohhery . — A conviction, under section 397 
o£ the Penal Code^, o£ using a deadly weapon whilst 
engaged in the commission of robbery or dacoity, is 
equally good whether the number of thieves be five 
or under. Queen v, Dwaexa Aheee 

[2 W. E., Cr., 49 

8." 400. 

See Dacoitt , . 23 W. E., Cr., 18 

s. 402. 

See Dacoitt . . 7 W. B,, Cr., 97 

s. 403. 

See ClilMINAL Misappeopbtation. 

rs W. B., Cr., 32 
10 W. E., Cr., 23 
14 W. R., Cr., 13 
17 W. R., Cr., II 

10 C. L. R., 187 

— s. 404. 

See Compounding Oppence. 

[7 Mad., Ap., 34 
See Criminal Misappeopkiation. 

[6 Bom., Cr., 83 

11 W. R., Cr., 1 
12 W. B., Cr., 39 

s. 405. 

See Gases under Criminal Breach oe 
Trust. 

See Partnership Propertt. 

[13 B. L. B., 307,308, note ; 310, note 

ss. 405-408. 

See Compounding Opfence. 

[6 C, Ii. B., 392 
I. Ii. B., 1 Mad., 191 

See Criminal Breach op Trust. 

[1 B. Ii. B., S. K., 21 
8 B. Ii. B., Ap., 1 : 16 W. B., Cr., 62 

s. 409. 

See Criminal Breach op Trust. 

[3 W. B., Cr., 44 
4 Mad., Ap., 32 
8 W. B., Cr., 1 
2 C. Ii. B., 515 
I. L. E., 8 All., 120 
2 N. W., 298 
I. L. B., 10 Bom., 256 
See Criminal Misappropriation. 

[13 W. E., Cr., 77 

. Sse Stolen Property — Opfences Re- 
lating TO— . . 2 H, W., 312 


PERTAL CODE, s. 411. 

See Charge — Form op Charge— Special 
Cases— Stolen Property. 

[1 Bom., 95 

See Sentence — Cumulative Sentences. 

[4 Mad., Ap., 14 
Stolen' Property— Oppences rela- 
ting TO— . . 4 Mad., Ap., 42 

[1 Agra, Cr., 9 
2 E*. W., 312 
5 120' 

15 W. B., Cr., 63 
19 W.E-., Cr., 37, 38, note 

I. L. E., 6Mad., 373 
I. L. B., 6 All., 224 
I. li. E., 11 Calc., 160 
I. Ii. B., 8 All., 51 

s. 412. . 

See Stolen Property— Oppences rela- 
ting TO— , . 7 W, B., Cr., 109 

[9 W. B., Cr., 16 

s. 414. 

See Sentence— Cumulative Sentences. 

[4 Mad., Ap,, 14 
See Stolen Property — Oppences rela- 
ting to— . I. L. R., 1 All., 379 
[I. Ij. E., 6 Bom., 402 
5 17. W., 120 

s. 415. 

See Cheating . W. R.., 1864, Cr., 25 
[22 W. R., Cr., 82 
I. Ii. E.., 6 All., 97 
6 Bom., Cr., 6 
3 W., 16 

See Cheating by Personation. 

[7 W. B., Cr., 56 

s. 416. 

See Cheating by Personation. 

[7 W. R.., Cr., 51, 55 

16 W.B., Cr., 42 
See False Evidence — Generally. 

[1 Bom., 89 

s. 417. 

See Cheating . . 9 Bom., 448 

[1 Bom., 140 

See Criminal Breach op Trust. 

■ [4 Bom., Cr., 16 
See Criminal BIisappropbiation. 

[3 W. B., Cr., 32 

s. 419. 

See Cheating by Personation. 

[7 W. B., Cr., 55 
See False Evidence — Generally. 

[1 Bom., 89 

See False Personation. 

[2 B. L. R., A. Cr., 25 
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PEHAIi CODE — continued, 

S. 422. — Compromise of debt, > — Where 

A* entered into an agreement with jB. not to com- 
promise a case with C, because lie had assigned the 
ibeneiit of the suit to B, as a security for the due 
payment of some monthly mstalinent of money, and 
A, notwithstanding did afterwards compromise the 
suit with C., it was held that A. could not be con- 
victed under section 422 of the Penal Code, unless 
the compromise with C, was made dishonestly or 
fraudulently towards B. In the mattes oe the 
PETITION OE Nobin 'Chunoeb Mudbijck 

[22iW.R., Cr.,46 

— — s. 424.. 

See Paetnebship Pkopeety. 

[IS B.. Ii. B., 307, 308, note ; 310, note 

Illegal attachment. — Braudu^ 

lent concealment of froperty, — The legality or for- 
mality of the mode of attachment allowed by a Civil 
Court is not a matter for a Deputy Magistrate’s con- 
sideratiou. Where a Deputy Magistrate, considering 
that the attachment of a carriage in execution of a 
decree of a Civil Court was illegal, because it was 
placed in the custody of the judgment-debtor’s hus- 
band, and that the husband had acted fraudulently in 
removing and concealing the wheels and axles of the 
carriage on its subsequent distraint for arrears of 
municipal tax, convicted him of an offence under sec- 
tion 424 of the Penal Code, the conviction was set 
aside. Queen v, Brojo Kishobe Dutt 

[8 W. B., Cr., 17 

s. 425. 

See Cases under Misceieb. 

s. 426. 

See Misohieb . I, L. E.., 5 Mad., 401 
[25 W. R., Cr., 66 
21 W. B., Or., 38 

s. 427. 

See Mischieb « . 5 Mad,, Ap., 30 

[8 Bom., Or., 63 

430. 

' ; See Mischiee . I. Is. B., 1 Mad., 262 
[I. L. B., 10 Bom., 183 

S.441. 

See Cases under Criminal Trespass. 

- ;'■ ■■ ■ — , s. 442. 

See Prisons Act, s. 45. 

[I. Ii. R., 2 AH., 3Q1 

See Teept . . 16 W, B., Cr., 63 

See Trespass— House Trespass. 

[6 W„ 307 
I. X., B., 2 AH., 301 

^ s. 443. 

Criminal Trespass. 

' V [5 Mad., 'Ap., 38 


PE3NAL COBB, s. 447. 

See Criminal Trespass. 

[5 Mad,, Ap., 17 

s. 451. 

See Charge— Form op Chaege— Spkctal 
Cases - House Trespass. 

[16 W. B., Cr., 63 

^ s. 462. , 

See Trespass -House Trespass. 

l 12 W. B., Cr., 33 

s. 456. 

See Eevision — Criminal Cases — Sen- 
tences . B. L. B,., Sup. Vol., 488 

See Trespass— House Trespass. 

[1 L. R., 2 Mad., 30 

s. 457. 

See Bench op Magistrates. 

[23 W. B., Cr., 6 

See Criminal Peooedurb Code, 1882, ss, 
43t), 438 (1872, s. 296). 

[I. L. B., 1 All, 413 
2 B. L. B., S. N., 2 
S. C. 10 W. B., Cr., 35 
See Revision- Criminal Cases— Sen- 
tences . B. JL. B., Sup. Vol, 488 
See Sentence — Sentence aiter Previous 
CONVICTION » I. L. B„ 3 All, 773 

See Trespass— House Trespass. 

[6 JN. W., 301, 307 

s. 458. 

See Magistrate, Mueisdiction op— 
Special Acts— Penal Code. 

[1 W. B., Cr., 34 
a, W. B., Cr., 5 

ss. 459, 460. 

See Hurt— Grievous Hurt. 

[I. Ii. B., 8 AH., 640 

^ — s. 463. 

See Forgery . I. B. B., 5 All, 553 
[W. B., B, B., 71 : Marsli.,'270 
10C.Ii..B., 184 
10 WT. R,., Cr.,. 23 
I. L. B., 4 Bom., 657 
6 3N.W.,56 

- — ^ — s. 464. 

See Forgery . . 9 W. B., Or., 20 

[I. L. B., 6 Calc.,: 482 
I. L. B., 4 Bom., 657 
I. L. B., 10 Calc., 584 
■ 10 W. B., Cr., 23 

20 W. B., Cr., 49 

21 W. B., Cr., 4I 
I.L. B.,5 , All, 217 

I.Ii.B.,13.Calc., 349 
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PENAI. CODE, 8. 466. 

See Fobgeet . ■ . 7 C. E. E., 356 

ri. L. E., 6 AIL, 221 
18 W. E,., Cr., 46 
I. L. B., 8 AIL, 653 
I. L. R., 7 Calc., 352 

* — ‘ s. 466. 

See Fokqery , . . 6 JST. W.. 56 

[7 C, E. E., 356 
6 W. E. Cr., 96 

g. 467. 

See Foegery . W. E., 1864, Or., 22 
r5 Bom., Cr., 56 
I. L. R., 10 Calc., 584 

See Letters Patent, Mron (Jouet. cl. 2G. 

[3 Bom., Cr., 20 

s. 468. 

See Foegehy . . 18 W. R., Cr., 46 

— s. 471. 

See Foegbry • . 8 W. R., Cr., 81 

[5 W. R., Cr., 56 
11 W. R., Cr., 44 
17 W. R., Cr., 32 
I. L. R., 5 AIL, 217, 553 
8 C. E. R., 542 
I. E. R., 9 Calc., 53 
I. L. E., 7 AIL, 403, 459 

Using as genuine a forged doeti^ 

nient. — Tlie offence imputed against an accused who, 
in a civil suit, is alleged to have used as genuine a 
document wliicli he knew to he a forged document, 
is one cognisable under section 471 of the Penal 
Code. Such accused slioiild, therefore, be charged 
under that section, a,nd not under section 196 of the 
Code. Empress r. Kheeode Chundee Mozumdae 

[I. L. R., 5 Calc., 717 : 6 C. L. B., 118 

s. 473. 

See Forgery . . 2 W. E., Cr., 5 

[13 W. B., Cr., 16 

S. 474. — Possession of forged doeu- 

ment. — Intention. — -It is not sufficient for a convic- 
tion under section 474 of the Penal Code to say that 
the prisoner might possibly have used an altered 
document. The guilty intent must be proved, not 
inferred. Queen zj. Lokenath Shaha 

[W. R., 1864, Cr., 12 

S. 475 and s. 467. — Counterfeiting 

device or marh. — In order to a conviction under sec- 
tion 475 of the Penal Code, the document which the 
accused has in his possession must have some counter- 
feit device or mark upon it, and it must be proved 
that the accused has the document in his possession, 
with the intent of using such device or mark for the 
purpose of giving the appearance of authenticity to 
the document. The document must he of the nature 
inentioiied in section 467 of the Penal Code. Queen 
y. Eughoonundun Putteonutees 

[15 W. R., Cr., 19 


FERTAE CODE, s. 477. 

See Defence relating to Documents, 

[3 W. R., Cr., 38 
7 Mad., Ap., 26 

S.490. 

See Criminal Beeach of Contract. 

[6 W. R., Cr., 80 
9 W. R., Cr., 12' 

g. 494, 

See Abetment . E E. R., 4 Calc., 10 

See Bigamy . I. L. R., 1 Bom., 347 
[I. L. R., 1 AIL, 316 
I. L. R., 4 Bom., 330 
I. L. E., 6 Bom., 126 
6 W. E., Cr., 60 
7 C. L. E., 354 

S. 498. — False marriage. — Proof of 

dishonest or fraudulent intent is necessary for a con- 
viction, under section 496 of the Penal Code, of 
falsely going through the ceremony of marriage. 
Queen v. Kudum , . W. R,, 1864, Cr., 13 

s. 497. 

See Cases under Adultery. 

1, g, 498. — Fnticing or taking awag 

toife temporarilg living nZone. —Enticing or taking 
away, with a criminal intent, a wife living in her 
husbamPs house, or in a house hired by him for her 
occupation and at his expense, during his temporary 
absence, is punishable under section 498 of the Penal 
Code, provided the seducer knew, or had reason to 
know, that she was the wife of the man from whose 
house he took her. Mutty Khan v. Mungloo 

[5 W. R., Cr., 50 

2, — — Fnticing away married 

woman. — Presumpt ion of marriage. — Onm probandi. 
— In a charge under section 498 of the Penal Code, 
the proof that the woman and a man other than the 
accused were living together is sufficient to throw 
the burthen of proof on the accused that they were 
not man and wife. Queen v. Waziea 

[8 B. E. R., Ap., 63 : 17 W. R., Cr., 5 

3, Fnticing aivay wife. — Proof 

of marriage. — S. and G. having been convicted of 
enticing away the wife of the complainant, the con- 
viction was quashed on appeal, on the ground that 
strict proof of marriage being necessary for a con- 
viction under section 498 of the Penal Code, the 
evidence adduced (rir., of the complainant, the 
woman and her mother, who swore to the fact of the 
marriage) was not sufficient to enable the Court to 
form an opinion whether the marriage took place as 
a fact, and if it did take place, whether it was accord- 
ing to law. The accused did not cross-examine the 
witnesses as to the fact or validity of the marriage 
or otherwise impugn it. Feld that the marriage 
was sufficiently proved. Empress v. Pitamhur Singh, 
1. L.U.,5 Calc., 566, discussed. Queen-Emfeess 
a. SUBBAEAYAN . . . I. E. B., 9 Mad., 9 

4, Alyasantana law. — Mar» 

riage. — Custom.— 1\\ the absence of very clear evi- 
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PEHAXs CODEj s. 4BS—coniimied, 
deuce of custom, wliich, if well founded, must “be 
a matter of general notoriety, the cohabitation of a 
man and a woman under the Alyasantana system' 
cannot he considered marriage so as to render punish- 
able, under section 498 of the Penal Code, a per- 
son who entices away the woman with the intents 
specified in that section. Kobag-a v. Queen 

[I. Ii. B., 6 Mad., 374 

5 ^ Detaining enticed 'woman . — 

A conviction cannot he had under the latter part of 
section 498 of the Penal Code for detaining an enticed 
woman, until the enticing has been proved. Em- 
BBESS ‘c. Tika Singh . I. L. B,, 3 AIL, 261 

0^ Mnticing and talcing aicay. 

— Upon ah indictment .under section 498 of the Penal 
Code, charging that the prisoner took away one yi., 
who was then, and whom he then knew to he, the 
wife of one Af., with tlie intent that he might have 
illict intercourse with the said A., — Held that there 
was a taking within the meaning of the section, al- 
though the advances and solicitation had proceeded 
from the woman, and the prisoner had for some time 
refused to yield to her request. Queen v. Kumara- 
SAMi . . . . . .2 Mad., 331 

Concealing or detaining . — 

In a charge under section 498 of the Penal Code, 
the words of the section, “ conceals or detains,^’ must 
he taken to extend to the enticing or inducing a wife 
to withhold or conceal herself from her husband, and 
assisting her to do so, as well as to physical restraint 
or prevention of her will or action. Depriving the 
husband of proper control over his wife for the pur- 
pose of iliict intercourse is the gist of the offence, 
and a detention occasioning such deprivation may be 
hrouglit about simply by the influence of allurements 
and blandishments. Queen 'o, Sundaba Dass 
Tetan . . . . . .4 Mad., 20 

3 ^ Dntioing aicay married 

'ivom an.-- Finding in %uords of section. — A finding 
exactly in the ^vords of section 498 of the Penal 
Code, that the prisoner took or enticed away a mar- 
ried woman from her husband, or some person having 
the care of her on his behalf, with intent that she 
should have illicit intercourse with some person, or 
concealed or detained such woman with a like in- 
tent, thougli not actually illegal w^hen it is doubtful 
which of the several offences has been committed, 
is a finding which ought not to he resorted to if it 
can he avoided and it can be determined under which 
part of the section the prisoner is guilty. Queen v. 
Mothooea Nate Box , 22 W. B., Cr., 72 

- s. 499. 

See Cases unpee Deeamation. 

8. 600. 

See Deeamation . I. Xi. B., 6 Mad., 381 
[2 NT. -W., 473 
I. L. B ,, 9 Mad., 387 


PEHAI. CODE, s. 503. 

See Ceiminal Intimidation. 

[8 Bom., Cr., 101 
I. L. B.., 8 Mad., 140 
See Defamation . I. li. B., 6 Mad., 381 


PENAL COLE AMENDMENT ACT 
<VIII OP 1882), s. 4. 


PENAL CODE, EXCEPTIONS IN— 


See Damaq-es—Measure and Assessment 
OF Damages . . 11 W. B,., 558 

5 W. E,., S. C. C. Bef., 10 
17 W. R., 94 
0 W. B,., Civ. Bel, 5 
7 W. B., 303 
I.L. B.,,5 All., 238 
See Cases under Interest— Stipulations 

AMOUNTING TO PENALTIES OB OTHER- 
WISE. 

See Peomissoey Note— Consideration. 

[L L. B., 2 Gale,, 202 

See Stamp Act, 1869, s. 20. 

[I. L. B.., 4 Calc., 259 

See Stamp Act, 1869, s. 34. 

[I.L. B,., 3 Mad., 251 
' I. L. B., 4. AIL, 462 
I. L. B., 8 Calc., 645 
9 C. L.:b.,272 


See Sentence— C uMULATiTE Sentences. 

[I. L. B., 11 Calc., 349 
I. L.B.., 12 Calc., 495 
I. L. B., 6 AIL, 121 
I. L. E.., 7 AIL, 29' 


See Charge — Form of Charge— General 
Cases . . I. L. B,., 4 Calc., 124 

See Evidence Act, s. 105. 

[I. L. K., 4 Calc., 124 

PENALTY. 


s. 508. 

See Criminal Intimidation. 

[I. L. B., 8 Mad., 140 

See Defamation. 

[1. L. B., 6 Mad., 381 

— s. 509. 

See Magistrate, Jurisdiction of — 
Special Acts — Penal Code. 

[7 W. B., Cr., 52 

— s. 511. 

See Cases under Attempt to Commit 
Offence. 

See Forgery . I. L. B., 7 Calc., 352 
See Miscarriage . 19 W. B., Cr., 32 
See Rape . I. L. B., 5 Bom., 403 

See Sentence — Transportation. 

[1 B. L. B., A. Cr., 5 
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PEH'AIjT'Y* — oontinued, 

, Tender of— 

See Appellate Court— Rejection oe 
Admission op Etidence admitted oe 

EEJECTBD BY CoURT BELOW. 

. [I. L. E., 4 Calc., 213 
7 W. E., 439 

PEHSIOHS ACT, ,VI OP 1849. 

1. — — —Arrears of pension, Sueces- 

Sion to. — Seirs.— Succeeding grantee ^ — Arrears or 
pension due to the deceased at the time of her death 
form part of her estate, and the person who is legal 
heir to the deceased is entitled to recover them. The 
grantee of the pension formerly enjoyed by the 
deceased has no right to such arrears which formed 
part of the deceased’s estate. Noushabah Sooltan 
Begum Nubeeeah Sooltan Begum 

[3 Agra, 44 


Agreement to pay portion 


of pension. — A pension liaving been granted by 
Goverimient to B. B. in lieu of a saranjam held by 
his grandfather, a claim to sliare the same by M, 1\ 
and his brothers w^as compromised by J3. P. agreeing 
to pay them a certain proportion thereof yearly. 
The Agent for Sardars, affirming the decree of the 
Assistant Agent, found the agreement to be null and 
void as an assignment of a future interest in a pen- 
sion. Seld that, as the pension wns not granted 
ill consideration of past services and present infirm- 
ities or old age,’^ tlie case did not come within the 
terms of Act VI of 1849, and that the agreement 
was a valid one. Madiiaveay Panse v. Bapueay 
Panse .... 4 Bom., A. C., 62 


Liability to attachment.- 


DeshmuJeh altoioance . — As the holder for the time 
being of a deshmnkhi wataii (an hereditary office) 
has only a life interest in the allowances pertaining 
to that watan, such allowances accruing due subse- 
quently to his death cannot he attached as part of 
his estate. Hanmanteay Khandeeay Bhayan- 
EAY Bajieay . ... . .10 Bom., 299 


Political pen- 


sion . — An order made by a District Judge, rejecting 
an application to attach a pension, on the ground 
that being a political pension it could not be attached 
under Act VI of 1849, was reversed, on petition, by 
the High Court, wdiich directed the pension to be 
attached. In the matter oe the petition of 
Haebhat bin Bam Chandeabhat 

[4 Bom., A. C., 67 


exemption from attachment . — On a petition praying 
that an attachment placed on a pension, of wdiich 
petitioner was the recipient, might be removed under 
Act VI of 1849, the High Court declined to inter- 
fere, as it had not been shown that the pension was 
one enjoyed in consideration of past services and 
present infirmities or old age. Ex paete Vithal- 
EAv Eshwanteav . . 4 Bom., A. C., 65, 


PEHSIOlSrs ACT, xxm op 1871. 

1* Operation of KoX.— Retrospect- 

ive openition.^The Feiisioiis Act (XXIII of 1871) is 
not retrospective. Jamnadas r. Lalitaram 

[I. L. E., 2 Bom., 294 


Construction of Aet.— Grant 


hy Government.— Otoner ship in Though, as 

stated in Krishnafav v. Rangrav, 4 Rom., A. C., i, 
“ sanadi grants in inain, saranjam, &c., are, generally 
speaking, more properly described as alienations 
of the royal share in the produce of the land {i.e., of 
land revenue) than grants of land, although in 
popular parlance occasionally so called/’ yet such 
is not invariably the case. If words are employed in 
a grant which, expressly or by necessary implication, 
indicate that Government intends that, so far as 
it may have any ownership in the soil, that ownei’ship 
shall pass to the gi-antee, neither Government, nor 
any person subsequently to the date of the grant 
deriving under Government, can be permitted to say 
that the ownership did not so pass, unless there 
are in the grant such detailed provisions as show 
that such words are limited in their operation. An 
enactment of a character so arbitrary as Aet XXIII 
of 1871 ought to ho construed strictly, and the 
Courts should not extend its operation further than 
the language of the Legislature requires. Rajyi 
Naeaxan Mandlik V. Dadaji Bapuji 

[I, L. E., 1 Bom., -523 


Suit for declara- 


3 . 

Uon of Tight to officiate as patil of village.— Jurisdic- 
tion of Civil Court.— A suit for a declaration of the 
plaiutiffi’s eligibility to officiate as patil of a village is 
not prohibited by Act XXIII of 1871. That^Act 
should receive a strict construction, as being in de- 
rogation of the right of the subject to resort to 
the ordinary Civil Courts. Babaji v. llajaram, 
I. L. R., 1 Rom., 1.0, distinguished. Gueushidgayda 
BIN Budeagayda V. Budeagaydati icom Dya- 
MANGAYDA . . . I. L. E., 1 Bom., 531 

4 , . — Political pension 

in lieu of grant of land resumed. — Impartible proper- 
ty. —A saranjam is ordinarily impartible, and semble 
that a political pension granted in substitution of a 
resumed saranjam is so likewise. The Pensions Act 
(XXIII of 18/1) prevents a Civ-ii Court f rom declaring 
such a pension to be partible, unless the Collector 
should authorise it to do so 5 and the fact that the Col- 
lector authorises a suit for maintenance out of such a 
pension affords no ground for presuming that he 
authorises a suit for the partition of the pension. 
Bamchandea Sakhaeam V. Sakhaeam Gopal 

[I. Ij. E,, 2 Bom., 346 

3 ^ — « fjfYio'YiQy land 

revenue’^ — Grant of proprietorship of ^ou.— The 
meaning of the expression '' grant of money or land 
revenue,’’ extended by section 3 of Act XXIII of 
1871 to include “anything payable on the part of 
Government in respect of any right, privilege, per- 
quisite, or office,” is not of so wide a range as to 
include a grant of the proprietorship of the soil, 
or any suit involving the rights of a proprietor of the 
soil. Krishnarav v. Rangrav, 4 Bom., A. 1 ; 
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pensions act. XXIII OE 1871, 8. 3- 

contimed. collector of Tlmna, 6 Bom., 

Faumu V. Collector of 

’ml’fl Z395, distiusaished. Eajvi 
Thand^ li Moore - -n.i.*TT Bapuji 
Habatah Makdmk V. ^ Bom., 523 

...— ands. 6. — ** — 

■ ^^r'l^mras haks.-Mortgage of ^a^.-Toda 
tng of. --lorn of the Pensions Act, 

garas hahs are wi respect of tliem cannot 

IxiII of 1S71 ; ,e<iah-ed V.y sec- 

be Where a mortgagee of such haks 

tion b ot the Act. which the Act came into 

had, before the for the recovery of his 

operation, mortgaged haks and from 

niortgage-deht from « fresh suit was neces- 

the f that decree against these 

,ary to enforce exec^roi 

haks,— that sec- 

AUPAS . • • , 

q 4,— ^Toc^a garas kak, Suit for 
UrLdiction of Civil Courts.^A.ct 

"“'‘.T/Vm,/’ section 4,,roliiWt,the Civil Coum 

GOTBBNMEHl' OE BOMBAY^^ ^ ^^3 


PBXSIOXS ACT. XXIII OE 1871. s. 4- 

continued. .at 

.. OoT.u«« « B,” Bom., 408 
^ ’ L. E., 8 I. A.. 77 

Affirming the ^^^^37 

the same case • • • 


.— Jurisdiction of Civil Court. 

n 7,m.«7-S _A suit in a Civil Court hy a hereditary 

deshmukh relating to a TsTl'' Nabo 

hibitedhy the Pensions Act, XXIU or lo/r. 
Damodab Ghtj&bi V . E., 6 Bom., 209 


- Jurisdiction of Civil Court. 

/. ..... 7 ^ 10/7 er'O'r'Pn'It.P.. 


- foda garas hak, Suit for 

• TZ~nf -In part of Western India annual 
mneg m lieu of \ village 

payments, kno\ ' -by them into liabilities to 

communities and ^ species of property, 

garasias, have f. ® :^j,o In 1862 a resolution 

however unlawful the o ' ^ggenbed the position 

of the Government of Bomteiy 

of the garasias at . ^^^^igg^ion of the toda gai-as 
Option ot resmninj, , ^ to legal proceed- 

hh formedy levied resortiu ony^ 

ittgs to entorce ^f equivalent amount j 

the Government, , g 'being discontinued 

the collections, in ® ^ gf ^he adoptive father of 

on all hands 1 - bak; and 

the plaintiti tounei y . g^^ct thereof made 

after 1.8152 the Bred 

payments, under the 1 . „, fg^^ier- the latter re- 

1, Im one f death in 1865, 

ceivingaone-thiid sha ^ against the 

was no longer paic . third share with ar- 

Government tor pa;5^m\ Y XIII of 1871, sec- 

rears fell under 

tion 4 , whioli prohibits = , any pension or 

provided, “ “£/^^kre^:”coSerr^ov made hy 
grant of money former Government, wliatever 

sr s 

grant, or oTrWht for which such pension 

S7sri‘t; 


4i ::r 

~^n'Tcft’iin inehais,he was entitled to be paid 

“=f“=£»-sr. 

nicnt. ^ revenue,’^ and as such excluded 

grant of . f civil Courts hy section 4 

from /'XXIII of 1871). Vasudeb 

of the n^LUEOTOB OP Ratnagihi 

Sabashxv Kodak v. „ ^ ^ Bom., 90 

‘ xi. B., 4 I. A., 119 

- - Eentfree grant of land 

.8/ qofvtion 4 of the Pensions Act, 

^{TuilZml debars the Civil Court from taking 
AA-Ui. 01 aoi , whether the Government is a 

cognisance otA^^y pensioner 

f nf money or land revenue conferred or made 
grant -u former Government, without a 

t/ coU or or other authorised 
officer Section 5 prescribes a remedy for the claim- 
ont of sncrpZioii or grant, and section 6 enables 
the revenue ^officer to refer the parties to the Civil 
Court for the determination of their 
Mts in the income or other benefits, which th® c.vc 
TutlvT will, however, still, as against either or both of 

AT T4-’ oYifc i-i<a qt liberty to allow or Withhold, hands 

betdKf ’ass:Lme& a grant from Govern- 
ment which bestows on the grantee the lands them- 
1 «n 1 not merely the Government revenue ar.s- 
tal fre"nirdo not fall within the provision of 
the Pensions Act. Baba^i Hab^®- BA a-^^BAn^ 
BAD . • ’ ... 5 


« - Grant of land revenue. — 

Former suit for moneg.-^The plaintiffs fomerly 
^ed for a sum of money, and, obtaining a decree 
ittacbed in 1861, two villages, tlie land revenue ot 
which had been granted in iiiain. The attacliment 
continued down to 1875, when the last holder ot the 
villaf--es died, and, the Goveriiineiit having resuniecl 
the villages, the attachment was raised, riie 
tiffs now sued to have their right declared to saksty 
their decree from the revenues of the villages. Held 
that the former suit was not a suit in respect ot a 
pension or grant of money or land revenue, and that 
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■PEHSIOHS ACT, XXIII OF 1871, s. 4— 

continued^ 

m attachment placed in pursuance of an ordinary 
money-decree before the date of the Pensions Act, 

XXIII of 1871, could not be treated as a suit in 
respect of a pension, grant of money, or land revenue 
instituted before such date, so as to exclude the 
operation of the Act under, section 1. Seceetaey 
OE State eoe Inbia in Council «. Jamnadas 

[I. Ii. E., 6 Bom., 787 

7. Inam. — Grant of land free 

of revenue,^ Specifio Melief Act) s. 42. — A grant 
of lands free of revenue does not come within the 
Ijurview of the Pension Act, 1871. Panchana- 
2>A¥XAN V. XlLAKANDAYYAN 

[I. L, K., 7 Mad., 191 

S. Gratuitous pension. — Suit 

for share of annual grant made hg Government . — One 
S.f a servant of the Delhi Emperor, having been killed 
in Burdwan while fighting for his master, the Em- 
peror built a tomb over his remains, and made a 
grant of land (five mouzahs) to his family for the 
purpose of maintaining it in the manner usual 
amongst Mahomedans. This grant was subsequently 
confirmed to a descendant of S. and his heirs. Some 
years later the land came into the possession of the 
Rajah of Burdwan, who paid to the grantees a cer- 
tain sum of money annually. When the perpetual 
settlement was made, the British Government conti- 
nued the payment on account of the Rajah, in whose 
zemindari four of the five mouzahs were incorpo- 
rated. Owing to disputes in the family, a reference 
was made to Government, who reduced the money 
payment and appointed a mutwalli for the tomb. 
One of tlie descendants of S. then sued the Govern- 
ment and the mutwalli for a share of this annual 
payment. Held that the grant to S.^s family was not 
a gratuitous pension or allowance, and that the 
money payment by the zemindar of Burdwan was 
rent justly due to them for the use and occupation 
of their land, and that the fact of the payment being 
continued by Government did not alter its nature. 
Accordingly, the suit was not barred by Regulation 

XXIV of 1793, or Act XXIII of 1871. Hazaea 
Be<1UM V. COLLECTOB OF BUEDWAN 

[23 W. R., 378 

9, .. . .I Grant hg JSfawah of Car^ 

naiiCf Mesumption of. — Substitution of money pay- 
ment.-^Suit to recover share of money. — A jagliir 
having been granted by the Nawab of the Carnatic 
for the support of the grantee and his relatives, was 
resumed by Government, and a money payment, equi- 
valent to the rent, substituted. Held that a suit by 
a relative of the original grantee to recover, as arrears 
of Ms share, money received by the representative of 
the grantee, was barred by section 4 of the Pensions 
Act, 1871. ^ MAHOMMBB ISAAOK Mushyack V. Azee- 
zooN Nissa Begam . I. Ii. B., 4 Mad., 341 

10. — Suit to recover maiam 

service inam lands granted for support ot^ temple . — 
A suit by a lessee of the holders of a matain service 
inam (religious endowment for the support of the 
family of the grantees and of a temple) to recover 

iV 


PEHSIOHS ACT, XXIII OP 1871, s. 4-- 

continued. 

the inam lands from strangers is not barred by the 
provisions of the Pensions Act, 1871. Kolandai 
Mudali V. .Sankaea Bhaeadhi 

[I. L. B., 5 Mad., 302 

11. Religious endowment . — 

Personal grant. — When the object of the endow- 
ment was to provide for certain religions and pious 
purposes, — Held that the provisions of the Pensions 
Act w^ere not applicable to it. Pensions and grants 
in that Act meant personal grants, and not grants 
to endowments. Seceetaey of State foe India 
V. Abdul Hakkim Khan . I, L. B., 2 Mad,, 294 

12. and s. 6. — Jurisdiction 

of Civil Court. — Omission to obtain^ previous to suit^ 
certificate enabling Cotirt to entertain suit. — Sffect 
of certificate granted after the hearing. — Part of 
the property in suit consisted of land, whicli was as- 
sumed in the Courts below to be held on. terms, 
bringing it within the Pensions Act, 1871. After 
the judgment, which disposed of the principal ques- 
tions in the case, had been given, final judg.ment was 
suspended upon an objection that no certificate had 
been obtained under the Act. The certificate having 
been then obtained and delivered to the Court, — 
Held that the original defect did not prevent the 
suit proceeding. Maeammad Azmat Ali Khan -w. 
Lalla Beoum . . I. Xw B., 8 Calc., 422 

[Ii.B.,9LA.,B 

— — s. 6 . — Mortgage of d'esaigiri hak.-^ 

Suit by mortgagee without cert if cate of Collector . — • 
Sale in execution of decree passed in such suit.--^ 
Title of purchaser. — JurisdioHon. — Res judicata . — 
JSstoppel. — Where the mortgagee of a desaigiri hak, 
without obtaining the Collector’s certificate under sec- 
tion 6 of Act XXIII of 1871,. sued the representative 
of the mortgagor to enforce- the mortgage-debt by 
a sale of the hak, and obtained a decree wdthout 
jurisdiction, — Held that the proceedings in the suit 
were without jurisdiction, and that the decree could 
not constitute- the basis of any title, or estop the 
representative from suing for a declaration of his 
right to the hak as a life -holder as against the pur- 
chaser at the auction sale held in execution of the 
decree. IRadhabhai v. Anantram Bhagvanty I, X. 
R.^ 9 Bom., IBS, followed. Vasanji Haeibhai v. 
Lallu Akhu . • I. L. B,, 9 Bom,, 285 

B,ll,-—Toda garas hak. — Liability 

to attachment. — Attachment. — A toda garas hak is 
not exempted from attachment under a decree of a 
Civil Court by section 11 of the Pensions Act of 1871. 
The word ‘‘pension” in section 11 of the Pensions, 
Act is used in its ordinary and well-known sense^ — 
viz.,thsbt of a periodical allowance or stipend granted, 
not in respect of any right, privilege, perquisite, or 
office, but on account of past service or particular mer- 
its, or as eompensation to dethroned princes, their fami- 
lies and dependants. A toda garas hak does not come 
within the meaning of the word “pension,” which 
denotes something different from “ a grant of money 
or revenue ” as defined in section 3 of the Act. 
Seceetaey of State fob India in Council 
Khemchand Jeyohanb . I. Xj, B., 4 Bom., 432 

7 b 
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^65 JUEISDICTIOH OF CRIMINAL COITET— 
Oeteitcjcs committed only partly in 
ONE District — Murder. 

LL L. R., 10 Bom., 258, 263 


FEE JURY. 


See Appeal in Criminal Cases— Proce- 
dure . B. L. B., Sup. Vol., 426 
See Cases under False Evidence. 


See Sanction to Prosecution — When 
Sanction may be Granted. 

[3 B. L. R.., A. Cr., 10 


PEB.MAXEE'T SETTEBMEETT. 


See Cases under Enhancement op Rent 
— Exemption prom Enhancement by 
UN iPoiui Payment op Rent, and Pre- 
sumption. 


Districts to wMch. it lias not 
been extended. 


See Beng al Rent Act, 1869, ss. 16 and 17. 

[8B.D. B,., 280 

X. Date of settlement— Tlie date 

of the permanent settlement was March 22ncl, 1793. 
Bajessukee Debia V. Shibnath Chatter jee 

[4 W. B., Act X, 42 

Dhunput Singh v, Gooman Singh 

[W. B., 1864, Act X, 61 

PoRAN Bebee V, Ally Khan 

[W. B., 1864, Act X, 61 


2. ' District of Jes- 

5 orc.— The date of the permanent settlement for the 
district of Jessore was April 11th, 1790. Hueo 
Nath Boy v. Ameer Biswas . . 1 W. B., 231 


^ Permanent settlement, Re- 

ference to, in Act X of 1869. — Subsequent 
settlements. — The words “ Permanent Settlement ’’ 
in Act X of 1859 refer to the permanent settlement 
of 1793, and not to permanent settlements subse- 
quently made. Sheoburn Lall v. Bam Purtap 
Singh . . ■ . .3 W, B., Act X, 20 


PERPETUITIES. 


See Hindu Law— Will. 

[2 B. L. B., O. 0., II 
4 B. L. B., O. 0., 103, 231 
9 B. L, B., 377 


PEBSOXAD DECREE. 


See Cases under Hindu Law — ^Widow- 
Decrees AGAINST Widow as repre- 
senting THE Estate or Personally. 


See Husband and Wipe. 

[8 B. D. R., 372 


PETITION, APPDICATIOH BY, FOB 
APPOINTMENT OF GUAEBIAN. ' 


See Guardian — Appointment, &c. 

[I. L. B., 2 Calc., 357 


PETITION FOB ADMINISTRATION. 
SUMMONS. 


3. 12. — Assignment of ‘pension before 

passing of Act. — On the 12th February 1865, A., 
who was ill receipt of a zihakhi pension from 
Government, assigned by deed a portion thereof to his 
wife in lieu of her dower. After his death, disputes 
arose between the wife and the heirs of A. in regard 
to a portion of the amount thus settled on her ; and 
she instituted a suit, on a certiheate granted by the 
Collector under section 6 of the Pensions Act (XXIII 
of 1871), in which she prayed for a declaration of her 
projirietary right in respect of the said money, and of 
her power to transfer the same. Held that the 
assignment of the 12th February 1865 having been 
made before the passing of the Pensions Act, was not 
invalidated by section 12 of that Act, which had no 
retrospective operation. Imtiaz Begam u. Liaxat- 
UN-NissA Begam . . I. D. B., 7 AIL, 886 


Reversing, on a re-hearing of the case (the first 
hearing having been ex parte), Imtiaz Begam r. 
Liakat-un-nissa Begam . I. L. B., 6 AIL, 630 

PEONS, APPOINTMENT OP— 

1, Nasir, Power of. — Beng. Act V 

of 1863, ss. 3, 12.— By Bengal Act V of 1863 the 
appointment of peons was vested in the Nazir, subject 
to the approval of the Judge, by whatever title 
designated (sections 3 and 12), and no superior 
authority was competent to control such appointments 
or to restrict the choice of the Nazir. In the aiat- 
TEE OF THE PETITION OF GOOROO DYAL SiNGH 

[9 W. B., 333 


2, — OlEcers of Munsif s Court.— 

Dower of Judge. — All officers of a MunsiPs Court 
are appointed by him, subject to the approval of the 
Judge, who should hear what any person aggrieved 
has lo say, and determine whether the Munsif has 
rightly exercised his authority. In the matter of 
Gooroodass Bhuttacharjee . 11 W. B., 158 


3, A|)poiutment of officers in 

Munsif’s Court.— of Judge.— Beng. Act V 
of 1863. — A Judge is not warranted in interfering 
with the appointment of peons made in a MimsiPs 
Court under Bengal Act V of 1863, and approved by 
the Munsif. In the matter of Somerooddeen 

[IIW. B.,159 


PERIM, ISLAND OF, LAW IN FORCE 
IN— .. 


2. Attachment of bonus. — Lia- 

hility to attachment. — A bonus granted by Govern- 
ment in addition to a pension to an officer compul- 
sorily retired on account of reductions in the public 
service is not a pension within the meaning of the 
Pensions Act, 1871, section 11, and was liable to at- 
tachment in execution proceedings begun prior to 
June 1, 18S2. Khasim v, Carlier 

[I. L. B., 5 Mad., 272 
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PETITIOir, MISSTATEMEHT IH- 

See Peivit CotjkciLj Peactice oe — Objec- 
TIOKS, PbAOTICE as TO—. 

[14 B, L. E., '394 

PETITIOH, POWBE TO ALLOW WITH- 
DEAWAL OE— 

See Insolvent Act, s. 7. 

[6 B. L. E., 558 

PETITION, POWEE TO SET ASIDE 
OEDEE BISMISSma- 


See Insolvent Act, s. 7. 

PHDLKUR, RIGHT OP- 


LB B. L. R., 310 


Fr opr let or ship in soil. — Plmlkiir, 


tlie riglit of gatlieriiig fruits, is a riglit indicative of 
a certain (ioniinion over the soil Leelanenl Sinoh 
V, Moheshitr Singh 

[3 W. R., P. C., 19: 10 Moore’s 1. A., 81 
PILOTS. 

See Cases itnlee Shipping Law— Colli- 
sion. 

PLACE OP WORSHIP, LIBERTY TO 
ERECT- 

See Right op Suit— Petblio Worship, 
Suits eeg-abding- rig-ht op— 

[I. L. R., 2 Mad., 143 
I. L. R., 7 Calc., B94 
I. L. E., 5 Mad., 304 

PLAIHT, Col. 
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4897 
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4400 
, 4402 

4403 

4405 

4406 
, 4410 
. 4423 

4438 
4430 

See Court Fees Act, 1870, sch. I, art. 1. 

[I.L. R., 7 Bom., 535 

See Multipaeiousness. 

[B.L. R., Sup. Vol., 731 
2 B. L. R., A.C., 341 
2 B. L. R., Ap., 58 
2 Ind. Jur., M. S., 245 
9 W. R., 490 
18 W. R., 464 
11 W. R., 263 

See Casus under Reliep. 

See Stamp Act, 1867. 

[7 B. L. R., 663, 664, note 


1. General Construction op Plead- 

ings ...... 

2. Admission op Plaint 

3. Form and Contents op Plaint 

(rt) Date op Cause op Action 

(b) Frame op Suits generally 

(c) Plaintipps 

(d) Dependants , 

(e) Boundaries . 

(/) Special Cases 

4. Veripication and Signature 

5. Amendment op Plaint , 

6. Return op Plaint 

7. Rejection op Plaint 

8. Procedure .... 


FHiAl^T—cotiimued. 

See Cases, under Variance between 
Pleading and Proop. 

Admission of— 

See Practice— Civil Cases— Leave to 
Sue OB Depend. 

■[I. L. B., 3 Cale., 370 

Amendment of— 

See Appeal— Orders. 

[I. L. B., 3 AIL, 854 

See Issues— Fresh or Additional Issues. 

[I. L. R., 2 Calc., 1 

See Parties— Adding Parties to Suits— 
Plaintipps . I. L. R., 1 AIL, 453 

See Relinquishment or Omission to 
Sue por Portion op Claim. 

[I. L. R.j, 3 Cale., 785 

See Small Cause Court, Presidency 
Towns — Recovery op Immoveable 
Property . . I, L. B., 2 Bom., 91 


— Filing of— 

See Limitation Act, 1877, art, 178. 

[I. L. R., 3 Calc.,. 312 

— Order rejecting, for undervalua* 

tion. 

See Appeal — Acts— Court Fees Act. 

[I. L. B., 2 Bom., 145, 219 

See Appeal— Acts— Stamp Act, 1867. 

[6 B. X.. R., Ap., 11, 12 
7 B. D. R., 663, 664, note 

— Presentation of — 

See Pauper Suit— Suits. 

[I. Jj. R., 1 All., 230 
MarsL., 174: W. R., F. B., 53 
1 Ind. Jur., O. S., 66 
6 JNT. W., 225 


— Rejection of- 

See Libel . 


. 10 B. L. R., 71 


— Return of, for presentation in 

pro 3 ?er Court. 

See Appeal— Orders. 

[I. D. R., 1 AU., 620 
I. D. R., 2 AIL, 357 
I. L. B., 3 All., 456, 855 
I. L. R,, 4 AU., 478 

See Cases under Limitation Act, 1877, 

S. 4. 

— Varying form of— 

See Valuation op Suit— Suits. 

[I. li, B., 1 Mad., 40 

— Verification of— 

See False Evidence— Generally. 

[2 B. L. R., A. Or., i 



IV 


( 4397 


DIGEST OP CASES. 


( 4398 ) 


FIjAINT? — continued* ! 

1. GENEEAL CONSTEUCTION OP PLEADINGS. 

X Pleadings in Courts in India* 

— Pleadings in Indian Courts should not be construed 
with the same strictness as they are in the English 
Courts. Nawab Nazim or Bengal v, Ameao 

Begum . ■ . . . .21 W. B., 59 

See Gisbhabee Singh v. Koolahul Singh. 

[6 W. B., F, C., 1 : 2 Moore’s I, A., 344 

Mokuudims or Mouzah Kunkunwady v. Enam- 
DAB Brahmins or Mouzah Sooepal 

[7 W. B., F. C., 8 : 3 Moore’s I. A., 383 

Mohesh Chundee Mookeejee V. Eamhhun 
Pal . • . • .13W.B., 248 

2. Trimary and second- 

ary relief, — Z. and his three minor sons were joint 
owners of a village which Z, hypothecated by deed of 
simj)le mortgage to J. Subsequently Z. executed an- 
other deed of mortgage to J., part of the consideration 
whereof was the cancellation of the former bond, which 
w^as paid oS and extinguished accordingly. J., how- 
ever^ fraudulently caused it to appear from the nova- 
ting document that the former mortgage was still 
alive, and after the death of Z. put the bond in suit 
against Z.^s widow, who, being ignorant of the fraud, 
confessed judgment as guardian of her minor sons; 
and the entire right and interest of Z’s heirs were 
sold in execution of the decree obtained by *7. Suhse- 
qiiently the fraud was discovered and Z,^s sons brought 
a suit to set aside the execution sale and to recover 
possession of the property llrst mortgaged. In re- 
gard to three fourths of this property they prayed 
that “ possession might be awarded to them by estah- 
lisliaxent of their right and share by amendment of 
the revenue papers.^ ^ In regard to the remaining 
one fourth, they prayed for possession ‘‘ by right of 
inheritance to Z’" by eaucelment of the execution- 
sale and of the fraudulent decree. JECeld that plead- 
ings in the Indian Courts must not be constiued with 
the same strictness as in English Courts ; that al- 
though ill an informal and loose way, what the plaint 
substantially set out, as the primary relief sought, 
was the entire avoidance of the decree and the pro- 
ceedings resulting therefrom as vitiated by fraud, 
and, as secondary relief, to be granted, if the Court 
should not see its way to setting aside those pro- 
ceedings, a declaration that they took effect only as 
regards one fourth of the property. Nawdb Nazim 
V. Amrao Seyam, 21 W. i?,, 59, referred to. Nathu 
Singh v, Jolha Singh . I. L. B., 6 AIL, 406 

2. ADMISSION OF PlIiNT. 

3 , — Holiday. — Stamp-duty. — The re- 

ception of a plaint for arrears of rent by the Collec- 
tor on Good Friday, although by the Circular Order 
of the Board of Eevenue such day is an authorised 
holiday, is not illegal. There is no illegality in the 
reception of plaint engrossed on insufficient stamp 
paper, if the full amount of the stamp duty has been 
paid at the time. Gobind Kumae Chowumry v. 
Haegopal Nag 

C3 B. L. B., Ap., 72 ; 11 W. B., 537 


PLAINT — continued, 

3. FORM AND CONTENTS OF PLAINT. 

(a) Date or Cause op Action, 

4^ Limitation.— Procedure 

Code, ISdOi s, 26 . — In a suit to recover possession, 
plaintiff is hound, under section 26, Act VIII of 1859, 
to give the date on which he was dispossessed as ac- 
curately as possible, especially where one of the 
issues is whether he has been in occupation of the 
land within twelve years of suit. Boyuonath Sus- 
MAH V , Ojan Bibee • . 11 W, B., 238 

5^ ,1 - plaint not ehoio- 

ing when cause of action arose.^A plaintiff is 
bound by the Civil Procedure Code, to show on the 
face of the plaint that his cause of action accrued 
within the period of limitation. Where an assign- 
ment to himself is a material part of a plaintiff ^s 
cause of action he ought to allege Ihe fact in his 
plaint. Brooke -y. Gibbon. . 21W.B., 47 

3, Ohjeefion to cause 

of action being barred. — Section 32 of Act YIII of 
1859 imposes upon the Court of first instance the 
duty of taking any legal objection apparent on the 
face of the plaint ; see Palava horn Basangouda v. 
Shigouda valad Kadapa, 7 Bom., A. 0,, 99 ,• and 
the* fact that a portion of the claim is evidently bar- 
red by the law of limitation from which no ground of 
exemption is stated, is an objection which ought to 
be noticed by the Court when receiving the plaint; 
or if not taken, notice of then it may be at any subse- 
quent stage of the suit. Saluji Kesbaji n, Raj- 
SANGji Jalmsangji . 2 Bom., 169 : 2iidEd,, 162 

7, - — — — Talcing plaint off 

the file. — Indefiniteness . — Omission to show suit not 
barred. — A plaint which merely stated that the cause 
of action arose previous to 21st August 1869 and 
which did not show that the suit was not barred by 
limitation, was ordered to he taken off the file, 
SONAMULL C . SUNAEAM ROTTI 

[8 B. L. B., Ap., 23 

S, — — ■ — - Plaint not show-- 

ing token cause of action arose. — The fact of A.’s 
plaint not showing when the cause of action arose, is 
ground for rejecting the plaint, hut no ground for 
finding on the trial that the suit is barred upon an 
issue raised as to limitation. Kallynauth Shaw 
«. Rajeebloohun Mozoomdae 

[2 Ind* Jm, N, B., 343 

9, — — ' Omission to state 

tohen cause of action arose in plaint. — Amendment of 
plaint.--- A suit, in which the plaint discloses a cause 
of action falling within the period of limitation, 
should not he dismissed after the framing of issues 
merely because the Court considers that an erroneous 
date has been assigned in the plaint as the canse of 
I aption. The plaint should be amended. Sheoraj 

I , Singh t>, Nua, Khan . . 7 N. W., 364 
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PIiAINT* — continued, 

S. FORM AND CONTENTS OF PLAINT 
— continued. 

(5) Fbamb ot Suits gekeeally. 

XO. ^ Paper referred to in plaint. 

— A paper referred to in a plaint is not a part of the 
plaint, Touitok v, Gwzthee 

[Bourke, O. C., 273 

11. Scliednie to -glaint,-- Statement 

of cause of action. — The schedule appended to a 
plaint cannot disclose a cause of action not revealed 
in the plaint. Muzhue Hossain d. Dinobuedo 
Sm , . . Bourke, O. C .5 8 : Cor., 94 

Luceey Money Dosses v. Khetter Coomaey 
Dosses . , . 2 Ind, Jnr., H. S., 117 

12. Defects in plaint— 

showing good cause of action . — Ground for dismis- 
sal of suit. — A suit should not be dismissed for mere 
defects in the plaint, if the evidence shows there is a 
good cause of action. Golam Abi Chowohet d. 
Futtick Chundee . . .10 W. B., 460 

13. Plaint showing 

good cause of actio7i . — Grotind for dismissal of 
suit.-^lt a plaint discloses a cause of action, a Judge 
on appeal ought not to dismiss the suit, on the 
ground merely of defect in the allegations in the 
plaint. Kaseenauth Mooe v. Eeejoonissa 

[Marsh., 198 : 1 Hay, 467 

14. — Inaccuracy of 

language . — Ground for dismissal of s^dt.^ Con- 
struction of plaint. — A plaintiff^s suit should not be 
dismissed because, in describing his cause of action, 
strictly accurate language has not been used. A 
plaint should not he construed literally, but accord- 
ing to the plaintiiFs real meaning, unless such mean- 
ing is inconsistent with the words used in the plaint, 
so as to deceive the defendant and prejudice his de- 
fence. iNChLis V. Bam Singh . W, B., P. B., 159 

Pitambue Mookeejeb V. Hueeb Naeain Tea- 
KOOE . W. B., 1864, 50 

15. — • Want of dis- 

tinctness in plaint. — Ground for dismissal of ap- 
peal. — A suit should not be dismissed at the last 
stage of the proceedings in regular appeal for want 
of sufficient distinctness in the plaint, but such defect 
may be cured by examining the plaintiff or his 
pleader on that point. Jugmohun Tewaeee v. 
Euldbo Naik . . . .3 Agra, 162 

Abdoollah d, Shaha Mujeesooddeen 

[15W, R.,286 

16. — Indistinctness 

and obscurity of plaint . — Ground for refusal to 
give decree . — A Court is justified in refusing to give 
a decree upon a plaint which it deems to be iiiten- 
tionally indistinct and obscure. Mahomed Hossein 
'■V. Keishno Chuen Misbee . . 20 W. B., 147 

See Eam Dyal Dutt v. Bam Booeal Deb 

[IIW.B.,273 


PLAIISTT — continued, 

3. FOEM AND CONl’ENTS OF PLAINT 

— continued 

{h) Frame oe Suits generally — co^itinued. 

17 . Mistake in plaint, — Growid 

for dismissal of suit . — A suit should not be dismissed 
for what is obviously a mere mistake in the plaint, 
viz., the erroneous statement of the date of a mort- 
gage made many years before the plaintiff acquired 
an interest in the property, where all the parties to it 
were dead, and the deed itself lost, Lalla Babes 
Pershad V. Behaeee Ball . , 3 Agra, 38 

Mohun Ball d, Noor Khan . 3 Agra, 218 

18. p, 

eturn and 

amendment of plaint. — Ground for dismissal of 
suit . — A suit cannot be dismissed merely on the 
grounds that the plaint did not contain a specifica- 
tion of the land in the defendants possession, and 
that there was an error in the plaint in the description 
of the defendants residence, Eeza Ali v, Purna- 
NAND ChUCKERBUTTY 

[6 B. li. B., Ap., 84 : 14 W. B., 474 

19. — Suit for aGOOunt.-— Principal 

and agent. — Discussion as to form of plaint in suits 
for an account. Gobind Mohun Chuckebbutty v, 
Sheriee 

[I. Ii. B., 7 Calc., 169 i 8 O. L. B., 357 

Shooshi Bhoosun Pal v. Guru Churn Moo- 

KHOTADHYA 

[I. D. B., 7 Calc,, 89 ; 8 G. D. B., 285 

20. Partnership suit. — Civil 

Procedure Code, 1877, sch. ZF,/orw II 5.— The plaint 
in a partnership suit ought to be framed on the lines 
of form 113 in schedule IV of the Code, and the 
accounts should be taken as prayed in that form. 
Eam Chunder Shaha v. Manick Chunder Ma- 
NiKYA . I. L. B., 7 Calc., 428 ; 9 C. D. B., 157 

21 . — Suit to remove bunds on 

river. — Interruption to flow of water. — How a 
plaint should be framed in a suit for removal of cer- 
tain bunds which interrupted the plaintiff-’s right to 
a flow of water from a river, considered. Court OE 
Wards v. Lilanund Singh 

[4 B. L. B., Ap., 30; 13 W. R., 48 

22. Suit for fishing in tank 

without permission. — Suit for damages and 
trespass. — Where the owner of a tank wishes to 
bring a suit against a person for fishing in the tank 
without his permission the plaint should be framed 
for the recovery of damages for trespass, and should 
not he based on an alleged dispossession by reason of 
the defendants fishing in the tank. Lukhimoni 
Dasi tJ. Koruna Kant Moitro . 3 C. D. B., 509 

(c) Plaintiffs. 

23. Suit by a firm. — Per Pe acocik, 

C. J . — A suit by a firm should not be brought in the 
name of the firm, but in the names of the members 
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(c) 'PLAimmS'-^continued. 

Suit Tby a firm — continued. 
who constitute the firm. Pitlin Brhabi Sen 'o. 
Watson . . . B. Ii. R., Sup. Vol., 904: 

S. C. PooLiN Behaeee Sen v. Watson 

[9 W. B., 190 

Gossain Ofn^a Dutt Bharutee v. Babee Bass 
Baboo , , . .25 W. B., 118 

24 . Suit by Company. Cor- 

foratio7ii Suit hy. — Plaintiffs Misdescription of , — 
Ciml Procedure Code {Act aIV of 1882), s. 433 . — 
Companies Act {VI of 1882), s. 41.— -A plaint was 
filed ill which the plaintiff was described as 
manager of the X Company, Limited, and in the 
body of the plaint several allusions were made to the 
plaintiff -company,^' and the claim made in the 
plaint was a claim made on behalf of the Company. 

It was not suggested that the X. Company was a 
Company authorised to sue or he sued in the name of 
an officer or trustee, nor was it shown that it was re- 
gistered as a corporation under section 41 of the 
Indian Companies Act. Meld that the suit was bad- 
ly framed and that it should he dismissed. Camp- 
BEBB V. Jackson . . I. L. B., 12 Cale., 41 

25. Suit on behalf of minor. — 

Suit lif mother as guardian. — Description of p)lain- i 
tiff. — It is not absolutely necessary for the mother to ; 
describe herself as guardian in the plaint, when the ; 
suit is evidently brought by her as mother of her 
minor son. Goono Moneb Bebia r. Ram Kijmol i 
Sandle , . . . . 17 W. B., 144 i 

20. Description of 

plaintiff. — Ohjection to frame of suit. — -In a suit 
brought on behalf of a minor by his next friend it is 
not necessary for the next friend to have a certificate 
under Act XL of 1858, provided he have in fact iier- 
mission of the Court to sue. Where a suit was 
brought in the name of A. for self and as guardian 
of her daughter B., a minor, and it was objected that 
it should have been brought in the names of A., and 
of B., a minor by her next friend and guardian, — Held 
that, as no one w’as misled or injured by the improper 
form of the plaint, the ohjection ought not to he held 
fatal, but the decree must he taken to he in favour 
of A. and of B. suing by A. as if the suit had been 
properly framed. Alim Beksh Fakib v. Jhalo 
Bibt . . . . I. L. B., 12 Calc., 48 

27, ^ Suit hy manager 

of minors' property. — Beng. Act IV of 1870.-- A 
suit brought by minors through the manager of their 
property as next friend must follow the form pre- 
scribed by Bengal Act IV of 1870. Joyram Lall 
Mahtoon n. Stewart . . 20 W. R., 453 

28, Suit against administrator 

of minor for an account.-- Afmors Act {Bom- 
bay), XX ^ of 1864. — Miseonduct.—A plaint under 
Act XX of 1864 by a relative of a minor against his 
administrator must specify one or more acts of inis- 
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{c) PLAiTSTimB—contmued, 

Suit against administrator of minor for 
an account — continued. 

conduct, or assign some satisfactory reg^soii for appre- 
hending an injury to the estate of the minor by the 
administrator ; otherwise it will be held to contain 
no cause of action. DAmodabdas Maniklal r. 
Utamaram Maniklal . . 10 Bom., 414 

29. Misdescription of plaintiff. 

— Suit for rent. — Plaintiff sued for rent, describing 
herself as holding a diir-mirasi jote, and the lower 
Appellate Court treated that description of her jote 
as misdescriptive, because the jumma-wasil-baki 
papers called her a mirasi-ijardar, and other papers 
showed her to be a dur-mirasi talookdar. Meld on 
special appeal that the misdescription, if there were 
any, was an utterly insufficient ground for throwing 
out plaintiff's claim. Bhoobtjn Moyee Dassbe v. 
Rueeick Mendlb . . .17 W. R., 17 

30 . Pesidenoe . — Ci- 

ml Procedure , Code, 1877, ss. 50-52. — Description 
of defendant. — To describe the plaintiff as residing 
in Chitpore Road in the town of Calcutta is not a 
sufficient description, under section 50 of the Civil 
Procedure Code, of his place of abode ; nor is it suffi- 
cient under that section to describe the defendant as 
formerly of Calcutta without alleging that the plain- 
tiff has been unable to ascertain his place of resi- 
dence more definitely. Solomon r, Abdool Aziz . 

[4 C. L. R., 366 

{d) Dependants. 

3X. Description of defendant, 

—Act VIIl of 1859, s. 26.-~Pitles of honour.— 
Where the Government has recognised a person as 
having a right to hear particular titles, a plaint in a 
suit against such person does not contain ‘'the de- 
scription of the defendant " in accordance with sec- 
tion 26 of Act yill of 1859 if such titles are omit- 
ted. In such a case the plaintiff should, on the ob- 
jection being taken by the defendant, he ordered to 
amend the plaint ; and if such order is not complied 
with, the plaint should be rejected. Maharaja 
OE Vizianaq-ram V. Lakshmi Ghallata 

[12 B. Ii. B., P. C., 443 : 18 W. R., 301 

Reversing decision of High Court in Seta Rama 
Krishna Ratudappa Rang- a Rao u. Yijaya Rama 
3 Mad., 31 

32. Act VIII of 

1859, s. 26.— Title of honour.— ^h.Q object of section 
26, Act VI LI of 1859, is to identify the parties to 
the suit ; and where it was clear on the def endant's 
own admission that the right party wnis sued, an ob- 
jection by the defendant that the plaint was bad, as it 
omitted to style him " Roy Bahadoor," was overruled. 
Kissen Chand Golacha V. MsaRAJ Kutueia Roy 
[12 B. D, B., 445, note : 12 W. B., 450 
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(d) DEPENDANTS—COwfmwef^. 

33 . — against ^Tm.—jPariners. 
— In an action against a fii’m the names of the 
partners should be specified in the plaint, and a sum- 
mons served on one or more of its members if resi- 
dent within the jurisdiction, Yeenath Babaji v. 
Chand Kahanji .... 1 Bom., 85 

34 . against a corporation 

or company.— ^6*25 Fill of 1S59, s. 26.— A plaint 
described the defendants as C. S., Deputy Agent of 
the East Indian Bailway Company, and W. B. B., 
District Engineer of Rajmehal and Beerbhoom, who 
were made joint defendants. The real defendants 
%vere the East Indian Railway Company. Held^ the 
plaint did not contain the description of the defend- 
ants under section 26, Act VIII of 1859. The Com- 
pany should he sued in its corporate name. Raaidas 
Sen V. CoELEcroE op Mooeshebabad 

[2 B. L. B., S. M., 6 

S. C. Ram Doss Sen v. Stephenson 

[10 W, R., 366 

Nubeen Chtjndee Paul v. Stephenson 

[15 W. B., 534 

35 . Snit against company. — 

Ignorance of names of persons forming company . — 
In the case of an unincorporated or unregistered 
company, the plaintiff, if he docs not know of what 
persons the company is composed, may sue the com- 
pany hy the name under which they are carrying on 
business, stating in his plaint his inahility to de- 
scribe tlxem better. Koxhash Chunder Roy v. 
ELI.IS 8 W. R., 45 

{e) Boundaries. 

30 . Omission to specify bound- 

aries. — Suit for land . — A suit to recover land with- 
out defining boundaries cannot he maintained, be- 
cause, if decreed, the decree could not be executed. 
Mahoaied Ismail is. Lalla Dhhndije Kishoee 
Naeain 25 W. K., SB 

37 . Mffect of omis- 

sion on execution of decree . — The mere omission 
from the schedule annexed to a plaint of the bound- 
aries or other specifications of land will not exclude 
from the operation of the decree matters wliieli are 
by name strictly claimed in the plaint and referred 
to as sucb in the decree, and which do not need any 
further specification. Shib Naeain Baneejee v. 
'Bam Naeain Lijshehe . . 20 W. B., 142 

33 . — Specification of bound- 

aries,— to prevent inf ringement of rights oiier 
-Where the object of a suit is to prevent the 
plaintiff’s rights over certain lands from being in- 
fringed upon, the boundaries of the lands should he 
given in the plaint. Ajoodhia Lall n. Gtjmani 
Ball 2 C. L, B., 134 


continued. 

Z: FORM AND CONTENTS OF PLAINT 

— continued. 

(e) Bohndaries — coniimied, 

SB, Description of immoveable 

property. — Civil Brocedure Code, 1859, s. 26^ 
cl. 5. — Suit for land . — Under Act VIII of 1859, sec- 
tion 26, clause 5, all that it is necessary for plaintiff 
to do is to describe the property in such a manner as 
may suffice for identification j it is not absolutely 
necessiiry to set forth the boundaries. Aptabood- 
deen X, Shumsoodleen Mxjllick; 

[18 W. R., 461 

40. Description of estate.— Ui- 

vil Procedure Code, 1859, s, 26, els. 4 and 5. — Bound- 
aries, Specificafion of . — From clauses 4 and 5 of sec- 
tion 26 of Act Vlli of 1859, it would appear tliat 
w’here a whole estate hearing a name is sued for, 
the boundaries need not be given. Raaidoyal 
Khan i?. Ajoodhia Ram Khan 

[I. L. R., 2 Calc., 1 : 25 W, B., 425 

41 . Description of property. — 

Indistinctness of boundaries . — Civil Procedure 
Code, 1859, s. 26. — The indistinctness of boundaries 
is, under Act VIII of 1859, not a cause of nonsuit. 
Janoeee Chowdhkanee -V. Dwaekanafth Cho w- 
dhey 1 Hay, 555 

42 . Effect of misdescription. — 

Misdescription of area and boundaries. — Suit for 
enhancement . — As to tbe effect of misdescription of 
area and boundaries in a suit for enhancement of rent. 
Taeinee Chfen Sannyal V. Mohima Chundee 
Shaha 22 W. B., 426 

43 . Procedure on omission 

to specify boundaries.— plaint. — In 
a suit in which the plaintiff claimed several plots 
of land, hut did not specify the boundaries in respect 
of one of them, it was held that the proper course xvas 
for the Court to call upon the plaintiff to amend 
his jdairit. JoNAB Ali Mollah v. Golam Assad 
Chowdhey . . . .21 W, B., 187 

44 . Procedure in ease of irregu- 

larity in form of plaint.™ Procedure Code, 
1859, s. 265, cl, — Amendment of plaint. — If a plaint 
he drawn piot in accordance the provisions of 
clause 5, section 26, Act VIII of 1859, the plaintiff 
ought to be allow^ed to amend the plaint without the 
suit being at once dismissed. Bissuntjen Naeain 
Shahee V. GuNaEEKissEN Shahee . 2 Hay, 351 

45 . Contents of plaint.— 

Procedure Code, 1839, ss. 26, 27.— -Under section 26, 
Act VIII of 1859, the plaint is intended to he a state- 
ment of facts, and not merely a prayer for relief. The 
words cause of action ’’ in that section, as distin- 
giiishedfrom the relief sought for ” and tlie subject 
of the claim, ” mean the grounds enti tling tlie plaintiff 
to the remedy he seeks. Hbechuen Doss r. IIaza- 
beemhle . . .1 Ind. Jur., O, B., 12 

40 . Suit for breach of contract. 

— Sale and delivery of goods . — Omission to allege 
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PLiAXMT? — ooniinned» 

3, PORM AND CONTENTS OP PLAINT 
— continued. 

(e) Bounbaeibs — continued. 

Suit for breach of contract— 

.readiness and willingness to pay on delivery . — 
In a suit by tbe plaintiffs to recover damages from 
the defendant, a surety upon a contract to deliver 
coffee to tbe plaintiffs, the plaint did not allege tbe 
willingness of tbe plaintiff to pay on delivery. 
Meld on special appeal that sncb allegation, was not 
necessary, its absence not having prejudiced the de- 
fendant. PiEEOE V, Opendba Shetti Gaeapatht 

[7 Mad., 864 

4*/. Sixit for contribution.—- 

Requisites of clainn.-^A. claim for contribution 
should distinctly set forth tbe amounts due by each 
party sued, failing which the plaint should be reject- 
ed. Bholanath Chatteejee V , Indee Chand 
DooaxTB . . • . 14W, B., 373 


43^ Suit for damages for tort. — 

Rules of Rnglish Jaw. — Plaints must state the relief 
sought for, the subject of the claim, the cause of ac- 
tion, and when it accrued ; and in suits for damages 
for injury done, the nature of the injury ought to be 
set out. The strict rules of English law do not ne- 
cessarily apply to plaints in this country. Mohesh 
Chxjnbee Mookeejee V, Rambhttn Pai/ 

[13 W. B., 248 

In every such plaint, plaintiff should name the 
amount of damages which he seeks to recover as com- 
pensation for the injury of which he complains. 
Giedhaelae Dayaibas V. Jagannath Giebhae- 
BHAi 10 Bom., 182 

49^ Sxiit for declaration of title 

and to have sale set aside. — Amendment of 
pldint.’—'WhQve a person, by right of inheritance, 
sued for a declaration of his title to a share in a cer- 
tain sum of money to which the defendants laid 
claim, and the defendants met that allegation by set- 
ting up a sale, which the plaintiff admitted, — Meld 
that the plaintiff was hound to mention in his plaint 
•gie fact that he had parted with his title, and to 
allege the particular circumstances — misrepresenta- 
tion, undervalue, or fraud — on which he relies to 
have the sale set aside ; also that the cause of ac- 
tion arose at some time within the period of limita- 
tion applicable to the case. If suffcient canse 
exists, the Court may require the plaintiff to amend 
the plaint. Azimijbin Khan v. Zia-ub-Nissa 

[I. B. B., 6 Bom., 309 

— Suit for possession and 

mesne profits. — Question raised in plaint. — In a 
suit to recover, with mesne profits and other incidents, 
a jirayatl village alleged by the plaintiff to form 
part of his zemindari and to be wrongfully held by 
defendant by virtue of the execution of a decree of 
the late Commissioner of the Northern Gircars passed 
in 1354, the defendant pleaded that he held on a 
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(/) Special Cases— 

Suit for possession and mesne profits— 

continued, 

permanent lease, subject to a fixed quit-rent ; that he 
and his ancestors had held on that tenure since and 
previously to the permanent settlement. Meld that 
as the plaint praying for the recovery of possession 
proceeded on the ground, amongst others, of tbe va- 
lidity of the grant relied on by the defendant, the 
question as to the validity of the permanent kuttu- 
bandi tenure claimed by the defendant was properly 
open for determination in the present suit, Vaiei- 
CHAELA SUEYA NAEAYANA (ZeMINBAE OP KUEA- 

pam) V, Nabiminti Bhagatat Patanjali Shastbt 

[3 Mad., 120 

4 VERIPICATTON AND SIGNATURE. 

51. Inability to verify.— Pro- 

cedure Code, 1859, s. 28. — Generally plaints should 
be verified by the plaintiff. The exception under sec- 
tion 28, Act VIII of 1859, in favour of persons unable 
to verify, should he separately pleaded and considered 
in each case. In the matte e op the petition op 
Muhessub Buksh Singh . 5 W, B., Mis., 33 

52. Ground for not verifying 

personally. — Duty of Court on presentation of 
plaint. — It is incumbent on all Courts, without re- 
gard to rank or station, to see that plaints and written 
statements are subscribed and verified by the parties 
in person, except when unable to do so by reason of 
absence or other good cause, when they may he allow- 
ed to be subscribed and verified by competent persons 
only. Keenoo Singh Roy «. Eshan Chvnbee Roy 

[6 W. B., 213 

53. I — — — — X>uiy of Court 

on presentation of plaint. — A Court ought never to 
allow a person other than the plaintiff to verify the 
plaint, save strictly under the exception which the 
law permits, — namely, where the plaintiff, by reason 
of absence or other good cause, is unable to subscribe 
it: (see Act VIII of 1859, section 28). Whenever 
the plaint is not presented by the plaintiff in person, 
the Court should satisfy itself that the verification is 
actually signed by the plaintiff. Nhesing Deb v. 
Ram Mohtjn Mookeejee . . Marsb,, 176 

Ram Mohttn Mookbejee v. Nursing Deb 

[W. B., F B„ 54: 1 Ind. Jur., O. S., 63 
1 Hay, 379 

54. — Discretion of 

Court. — Civil Rrocedure Code, 1859, s, 2S. — When an 
application is made to a Court to permit a plaint to 
he subscribed and verified on behalf of the plaintiff, 
by a person other than the plaintiff, the Court must 
exercise the power vested in it by section 28, Act 
VIII of 1859, and must decide whether or not the 
plaintiff by reason of absence or other good cause, is 
unable to subscribe and verify the plaint himself. 
Mohessub Bxjksh Singh v, Sheo Naeain Singh 

.[6 W. E,,Mis., 50. 
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PLsAIHT — chntimei, 

4. VERIFICATION AND SIGNATURE-co?®* 

timed. 

Effect of non-verification by real plain- 
tiff'— 


I 55, Absence on other 

i ^ood ground , — A plaintiff may be excused from veri- 

I tying Ms plaint, not only by reason of bis absence, but 

|! also for any other good cause to the satisfaction of 

' ' the Court. Iw the mattes qe the petition op 

!' LeELA NtJND SiNQ-H .■ . TW. E. 5 I 68 

50 , — : Verification by person otber 

than plaintiff.— iVb^i( 3 e.— When a plaint is sub- 
w scribed and verified by a person other than the plain- 

tiff, notice should be given to the defendant ; nothing 
more formal nee.d be done by way of notice to sup- 
port an application for the admission of the plaint, 
if the person verifying is qualified in other respects 
according to the provisions of the Code of Civil Pro- 
cedure. PUDDOMOKEY DOSSEE V. ShAMA ChUEN 
Chijckeebutty » ^ .1 Ind. J ur., NT. S., 226 

57 , Improper verification.— 

J*laint alleging matter not personally Icnown. — Where 
the plaint alleges matter which cannot he personally 
known to the person making the verification, and 
which is not stated to be on information and belief, a 
verification which does not distinguish how much is 
true to the knowledge of the person making it, and 
what is alleged to be true on information and belief, 

* does not fulM the requirements of section 62, Act X 

of 1887. Solomon v, Abdool Aziz 

[4 O.L.R., 866 

'p» ■ 58, Personal knowledge of fa cts. 

— Information and belief. — Personal knowledge . — 
Civil Procedure Code {Act X of ] 877), ss. 50, 51 , — 
Act XII of 1879, s, 11. — In all cases, whether a 
; plaint is verified by the plaintiff or by some other 

! person, tlie party verifying should state shortly what 

! paragraphs he verifies of his own knowledge, and 

h what paragraphs he believes to be true from the in- 

formation of others. In the mattee oe Upenbeo 
'■'' r ' L ALL Bose 

' [I. L. R., 6 Calc., 675 : 7 C. 3b. R., 418 

59 , Allegation of 

' fraud. — Practice, — In a case where the plaintiffs set 

' up gross fraud, and where the case depends mainly 

upon the personal knowledge of the plaintiffs, it is 
imperative on the plaintiffs, or one of them, to verify 
,the plaint. Peotap' Chundee Baneejee v. Krishto 
K isHOEE Shaha . ' . I. L. R., 8 Calc., 885 

See Jaemne, Skinner, & Co., Shuenomoyee 
. [24 W. R., 215 

, ^ 1 ' 60,: ^ Effect of non-verification by 

real plaintiff. — Benami mortgage. — In a suit for 
possession after foreclosnre, defendants urged that C. 
(and not A. and B., the plaintiffs) was the actual 
mortgagee. This was denied by A. and B., who ol> 
taincM a decree. In a subsequent suit brought by the 
.representatives of A. and B. for mesne profits, they, 
in conjunction with C., urged that C. was the real 
mortgagee; and C. was made a co- plaintiff, but he did 
not verify the plaint, A decree was given for mesne 


[ , 





profits in favour of C., the plaintiff. Meld that 
the fact that C. had not verified the plaint was no 
sufficient ground for dismissing the suit, Roy 
'Hohanlall Mittea n. Bishnu Chttnhea Chat- 
TEEJEE . 1 B. li. R., A. O., 100 

S. C. Roy Mohhn Lall Mitteb v. ^ Bijhoo Soon- 
DUEEB Bebia . . . 10 W. R., 145 ' 

61, Partners. — Suit hy firm.— 

Where the plaintiffs described themselves as lately 
carrying on business under the name of C, 4" Co ., — 
Meld that there was no irregularity in the plaint 
being signed by C. 4 * Co., and verified only by A, B.» 
one of the partners. Lachlan v. Abdulla 

[5B.L. R., Ap.,8G 

62, - — — Signature by one 

partner of the firm. — Act VIII of 1859, s. 27,— 
Practice . — By the practice of the Court, in a suit 
brought hy a firm, one partner can, without having 
obtained special leave, verify the plaint on his own 
behalf and also on behalf of his co-partners, Qucere, 
— Whether such a practice is correct, or ought to he 
allowed to continue, Ramohundeb n. Ohooneb 
Lall » • • • • 12 R* L« R.j, 85 

03, False verification.— 

iion by moohfear. — Cwii Procedure Code, 1859, s, 
24.— The verification 'of a plaint signed with the 
name of the plaintiff by her mooktear, and which 
does not aver what is false, hut attempts to do what 
the law estops her from doing, is not a false veri- 
fication within the meaning of section 24, Act VIII 
of 1859. Roshun , Teh an v. Ena yet Hossein 

[W. R., F. B., 41 : Marsb., 127 
1 Ind. Jiir.5 O. S., 44 

04, Subscription by agent.— 

Civil Procedure Code, 1S77, s, 51 . — Under sec- 
tion 51 of the Code of Civil Prqpednre, Act X of 
1877, the Court may in its discretion admit a plaint 
which has been subscribed hy an authorised agent of 
the plaintiff. Suenomoyee v. Poolin Behaey 
Mundul . . . . , . 8 0. L. B., 15 

65. : — Civil Procedure 

Code, 1877, ss. S6, 51 . — Section 36, read along with 
section 51, of the Code of Civil Procedure (Act X of 
1877), shows that a plaint which may he presented hy 
an authorised agent, may in like manner he sub- 
scribed by him, and that subscription would be a 
compliance with section 51. Bhunbut Singh Ba- 
hadooe tj. Jhoomuk Khawas . 8 O, L. B., 579 

00, Signature and verification 

by agent. — Civil Procedure Code (X of 1877 as 
amended by Act XII of 1879), ss, 51 and 52. — A 
plaint, signed by a person holding a general power of 
attorney to sue on behalf of the plaintiff, is properly 
signed within the meaning of the proviso in section 
51 of the amended Civil Procedure Code. The Gourfe 
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4. VERIFICATION AND SIGN ATU RE- co»- 
timzed. 

Signature and verification by agent — 

continued, 

•must "be satisfied, iindei* section 62, that a jierson, 
other than the plaiiitrif, verifying the plaint, is 
acqnainted with the facts of the case; hut in the 
case of a person holding a general power of attorney, 
or of any other recognised agent, the Court "will not 
insist on any extreme stringency of proof. Section 
52 does not require the verification of a plaint to he 
made in the presence of an officer of the Court ; hut, 
having regard to the necessity of satisfying the 
Court that the person, other than the plaintilf, who 
verifies the plaint, is acquainted with the facts of the 
case, it is desirable that a verification by such a per- 
son should he made in the presence of the Court, 
unless the Court he satisfied that there is sufiicient 
ground for dispensing with his attendance. Kasta- 
LINO Eustomji Dadabhoy 

[I. L. E., 4 Eom., 468 

@7^ ‘Verification by unauthor- 

ised person. — Removal from file. — Fractioe . — 
When a plaint has been verified by a person who 
lias not shown to the Court that he is a person com- 
petent to verify it, the Court will order the plaint to 
he removed from the file. Oybeenb, Gfenet, & 
€o., t?. Steele , . 1 Ind. Jur., S., 89 

68. Irregular verification. — 

Dismissal on ground of improper verificati on after 
admission of plaint. — The Judge on appeal dismissed 
u suit on the ground that the plaint was verified by 
ail agent, when it might and ought to have been veri- 
fied by the plaintiff himself. Seld that the plaint 
having been admitted, the suit ought not to be dis- 
missed for this defect, hut the Judge might properly 
have required the verification of the plaintiff to he 
supplied, Goetjl Chundbe ®. Bueeek Begum 

[Marsh., 844 : 2 Hay, 325 

09^ False verification. — Waiver 

of ohjection. — A case having come on for hearing, 
the verification of the plaint was found to be false. 
Upon this plaintiff applied to withdraw the suit with 
permission to bring a fresh suit. The Munsif reject- 
ed the application and dismissed the suit with costs. 
Meld that, as the defendant had filed a written state- 
ment and had not objected to the verification, it was 
the duty of the Alunsif to dispose of the case ou its 
merits, dealing afterwards as he thought fit with the 
party making the false verification. Shama Soon- 
DUEEE Delia v , Eohimoobbeen Siedae 

[24Vr.B.,71 

70. Objection to verification. — 

Vorificaiion of plaint ty agent, — It is not competent 
to a Judge of a Small Cause Court to raise any ob- 
jection to the verification of a plaint by an agent, 
after such verification has been expressly sanctioned 
the commencement of the suit. Sutto- 
Chueuee Doss 

[12 W. B., 465 


PLAIHT? — continued. 

5. AMENDMENT OP PLAINT, 

7P^ Power to amend. — Appellate 

Court. — A plaint cannot he amended in an Appellate 
Court. Abdool Guepooe v. Nuk Baku 

. [1B.1..B.,A. 0., 78: IOW.B.,111 

72^ ^ Appellate Court, 

— Ohjection to plaint. — An Appellate Court is com- 
petent at any stage to allow objections to be taken to 
an apparent defect in the plaint. Colvin, Cowib, v. 
Elias . 2 B. L. B., A. C., 212 : 11 W. B., 40 

73 . Act VIII of 

1859 . — The Court has power to amend a plaint after 
it has been filed, although no express power to do so 
is given by Act VIII of 1859. Under Act VIII of 
1859, the Court has power to make all such amend- 
ments, first in the plaint, and afterwards in the 
issues, as may he necessary, in order to bring about a 
fair and proper trial of the matter which the plaintiff 
comes into Court to have tried. Gabind Chandea 
Butt v. Gakq-a Dhyb. Nalit Mohun Das tv 
Ganga Dhye . . . . 7 B. L. B-., 838 

Sahiji Kbsbaji V . Rajsangji Jalmsangji 

[2 Bom., 169 : 2nd Ed., 162 

74. Biglit to amend.— 

ease in appeal . — A plaintiff was not allowed to alter 
his case on second appeal. Dassoeathy Hum 
Chundee Mahapattea V . Ramkeishna Jana 

[I. L. B., 9 Gale., 526 
18 C. li. B., 114 

75. Ground for 

amendment. — Amendment at final hearing . — Semhle, 
— A defect which appears on the face of the plaint, 
which would have rendered it inadmissible, is not a 
matter for amendment at the final hearing of the 
suit. Ramasami Ayyan V . Eamu Mupan 

[8 Mad., 872 

76. — — Application to 

amend with reference to ohjection taken at filing of 
plaint . — plaint may he amended upon snlDsequent 
application, with reference to an objection taken 
when it was filed. Toulton v . Gwytheb 

[Bourke, O. O., 278 

77. — ^ — Time for amendment.— 

Amendment after settlement of issues . — Amendment 
of a plaint is not allowable after issues are fixed. 
Amur Naeain alias Neeput Suhaye v. Rughoo- 
BUNSEE Koonwub . . .5 W. B., 284 

73 . — Civil Froeedure 

Code, 1877, s. 53. — Amendment subsequently to first 
hearirig .'■-Wh.Q words in paragraph 1 of section 53 of 
the Code of Civil Procedure (Act X of 1877) ‘^at or 
before the first hearing are merely directory and 
not mandatory, and, therefore, a plaintiff may, subse- 
quently to the first hearing,’^ amend his plaint, pro- 
vided such amendment does not alter the original cha- 
I'acter of his suit. The plaintiffs (mortgagors) in a 
suit against their mortgagees sought only for produc- 
tion of the mortgage-deed or for an account, although 
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^-LAmT-conidnuecl 
5. AMENDMENT OF 
Time for amendment— 

tlie averments in the plaint warranted a prayer for 
redemption. Subsequently to the first hearing of the 
suit they applied to he allowed to amend the plaint 
by adding a prayer for redemption. Held that the 
provisions of section 53 of the Civil Procedure Code 
(Act X of 1877) did not preclude the Court from 
permitting the amendment to he made. AIohde v. 
Donobe . . , I. Is. B., 5 Bom., 609 

79. Amendment after 

return for amendment in fixed time, — Omil Fro- 
eedure Code.^ 1877) s. 53. — Semhle , — That where at 
the first hearing of a suit the plaint is returned for 
amendment within a fixed time under the provisions 
of section 53 of Act X of 1877, and it is amended 
accordingly, it cannot afterwards he again returned 
for amendment. BADE-UN-ifissA v. Mfhammai> Jan 
[I. Ii. B., 2 All., 671 


80. — ^ — Ciml Procedure 

Code i8S2) s. 53. — Practice. — Amendment of ‘plaint 
at a date subsequent to fi.rst hearing. — Held (Old- 
ElElii), dissenting) that, under section 53 of the 
Civil Procedure Code, a plaint can be rejected, returned 
for amendment, or amended hy the Court of first in- 
stance only at or before the first hearing of the suit, 
and not after the first hearing thereof. Modhe v. 
Hongre, 1. L. B., 5 Pom., 609, dissented from. 
SoorjmuJchi ICoer’s case, I. L. M., 2 Calc., 272 ; Bur- 
jorev. Bliagana, I.L. B.,10 Calc., 557 : L. Ii., 11 
I. A., 7 ; and Pazul-un-nissa Begam v, Mulo, I. L. 
iih, Q All., 250, distinguished by Mahmoob, J. Per 
Mahmoob, J. — The plaint may, for causes other 
than those mentioned in section 53, be amended hy 
the Court after the first hearing. Damobab Das v. 
Gokal Chand , . . I. Ij. B., 7 All., 79 

81 , Mode of amendment.— 

ation of plaintiff's case . — The Court is not to make 
a case for a piaintifi! which he has not made for 
himself. Peosfnno Chijndeb Banbbjee v. Gotr- 
BEE Dass Bhuttachaejee . . 7W. B., 478 

32. — — Alt er ation of 

plaintiff's case . — Variance between pleading and 
proof . —Semhle , — The Court 'will not add an issue or 
amend the plaint so as to raise a wholly different 
question to that upon which the parties have come 
into Court. Bizjie Bibee v. Monohttr Doss 

[2 Ind. Jur., H. S., 118 



See Nehoea B-oy n. Rabha Peeshab Singh 

[I. L. B., 5 Calc., 64 : 4 C. L. B., 353 


83.- 


- AUoimignew cause 


of action. — Cmil Procedure Code, 1859, ss. 29 mid 
ii.— Sections 29 and 31 of tlie Civil Procedure Code 
empo^ver the Court to permit such amendment in the 
plaint as may enable the Court to give relief in re- 
spect of ilie wrong originally complained of, hut not 
to allow totally new causes of action to he added by a 
supplemental i)laint. Ratloo Mijle n. Nanuk 
^ ^ [1 H. W., 171 : Ed, 1873, 250 



PLAIIXT — continued. 

,5. AMENDMENT OF PLAINT— 

84. Ground for amendment.— 

Insufficient d isclo.sure of cause of action. — Where the 
plaint does not sufficiently disclose the cause of action, 
and a cause of action exists, the plaintiff should have 
been allowed to amend it under section 32, Code of 
Civil Procedure, 1859 ; not being so allowed, he is at 
liberty to prove any cause of action which is not in- 
consistent with the plaint. Lbckheb Peea Debia v. 
Beinbabtjn Dey . . .12 W. B., 313 

85. Alisstatemeni of 

cau.se of action. — The plaintifi: having failed in an 
application under section 441 of the Penal Code, 
brought a suit in a Civil Court for possession and for 
the demolition of a wall or fence put up by the de- 
fendant, dating liis cause of action from his failure 
in the Criminal Court. In the Court of first instance, 
he obtained a decree for possession. The Judge on 
appeal dismissed the plaintiff^s suit on the ground 
that he had no power to set aside a Magistrate’s or- 
der under the law cited. Held tliat, if the Judge wa,s 
of opinion that the plaintiff* liad misstated his cause 
of action, he ought to have directed him to amend his 
plaint. Daboo Jha u. Luwa Jha 11 W, B., 223 

80^ ej ection of 

plaint for prolixity . — Civil Procedure Code, 1859, 
s. 29. — If a plaint not only asks for relief which a 
Court can afford, but seeks to open up matters already 
adjudicated upon in another suit, the Judge (instead 
of rejecting the plaint for prolixity under section 29) 
should entertain the suit and adjudicate upon the 
matters not adjudicated upon in the former suit, 
amending the plaint by striking out the Issues relating 
to the matters adjudicated upon. Eoshtjn Jehan 
V. Enayut Hossein 

[ W. B., F. B., 41 : Marsk, 127 
[1 Ind J ur., O. S., 44 : 1 Hay, 269 

87 . Altering eharaeter of suit 

— Cwil Procedure Code, 1877, s. 53. — Adding prayer 
for possession to suit for declaration of title. — Section 
53 of the Civil Procedure Code, wiiicb provides that 
a plaint cannot be amended so as to convert a suit of 
one character into a suit of another and inconsistent 
character, does not prevent a plaintiff, who has been 
ousted after suit brought for declaration of title, 
from amending his plaint hy adding a prayer for pos- 
session, Melltts -y. VicAB Apostolic oe Malabar 

[I. li. B., 2 Mad., 295 

88. — Suit for posses- 

sion and mesne profits. — Resumption. — Where in tlie 
plaint the relief sought for w- as possession and mesne 
profits, and the plaint was in the course of the suit 
amended, and an additional stamp paid, so tliat tlie 
suit became one for resumption,— S'e/d, the amend- 
ment was improperly made, and the suit must proceed 
as a suit for possession and mesne profits. Gobindo 
Mahapateo w. Gopeenath Pijnbit 

[B. B. B,., Sup. Vol., 581 : 6 W. B., 211 

89. Suit by manager 

to set aside deeds. — Suit for redemption hy minors . — 
Where the plaint, on the face of it, is one in which a 
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’BJjATNT^coniinued, 

5. AMENDMENT OP PLAINT— 

Altering eliaraeter of suit— continued, 

manager suing on "behalf of minors is himself plaintiff 
and which seeks to set aside deeds constituting a mort- 
gage transaction, the Court cannot by amending the 
plaint turn the suit into a redemption suit on the 
part of the minors. JoxEAM Lali. Mahtook v. 
Stewaet .... . 20 W. B., 453 

90. * - — — -- — Suit on mortgage 

payable on demand. — Amendment of suit for interest 
hy making it one for account. — Where a mortgage- 
debt is payable on demand the suit ought to be 
brought not for interest only, but for an account and 
payment of what remains due on the mortgage for 
"principal and interest up to the filing of the plaint. 
This amendment was allowed in this case. Annapa 

Gaxpati • • . I. L. R,5 5 Bom., 181 

91. -- — - - Cicil Procedure 

Code, 1877 f s. 53. — Suit for restoration of land to its 
former condition, — Suit for declaration of right . — By 
the amendment of the plaint, a suit for the restor- 
ation of a pond, which it was alleged the defendants 
were W3;ong£ully filling up, to its original condition, 
was altered into 'one for the protection of the plain- 
tiffs from any infringement of, or for a declaration of, 
their right to a share in the produce, and the use of 
the water, hy way of easement. Meld that the alter- 
ation in the plaint was a material one. Faezand 
Am V, Yusuf Am . . I. L. B., 2 AIL, 669 

92. Plaintiff asking for relief 

lie is not entitled to. — Suit for enhancement. — 
Where a suit for a kahuliat at an enhanced rate of 
rent was dismissed on the ground that it was not for 
enhancement of plaintiff^s share of the rent, but for a 
kahuliat at an enhanced rate for the rent of a specific 
portion of land, although plaintiff^s agent in his ex- 
amination deposed that the suit had reference not to 
a specific portion of land, hut to a certain jumma, — 
Meld that the Court below might permit plaintiff to 
amend or explain his plaint, or, if he had asked too 
much, might give him what he was entitled to under 
the law. ' PooENO Chundee Boy v. Stalkaett 

[low. B., 362 

99. Giving plaintiff more relief 

tkan ke prays for . — Suit for redemption.-^Th.e 
Court should not give the plaintiff more than he 
claims in his plaint, therefore where a mortgagor 
brings a suit to redeem mortgaged land on payment 
of such sum as shall be found due to the mortgagee, 
the Court is not Justified in decreeing possession 
without payment in favour of the mortgagor, merely 
because the mortgagee denies the existence of the 
mortgage. Dad A valad Valm n. Bayasha yalad 
■ Kasam ■ . " ■, ■ . . 6 Bom., A. C., 0 

94, Amendment by Al)penate 

Court. — Omission of lower Court to return plaint 
for misjoinder. — When a plea of misjoinder has been 
allowed and the suit decided and an appeal brought, 
the Court of Appeal should dispose of the suit in the 
mode in which the lower Co\irt ought to have dis- 
posed of it, by returning the plaint for amendment. 


PIj AIN’T — continued. 

5. AMENDMENT OP PLAINT-co?i^miei. 

Amendment by Appellate Court-cow^/- 

nued, 

Farsand AH v. Yusuf Alt, I, L. M., 2 All., 669, dis- 
sented from. Linq-ammal v. Chinna Vbnkatam- 
MAE , . . . I. L. B., 8 Mad., 239 

95. Suit on promissory notes. — 

Variance between pleading and proof. — Addition of 
issue as to items of account. — Where a suit was in- 
stituted under Act V of 1866 for the sum due on two 
promissory notes, and the defendant was afterwards 
allowed to come in and defend, and written state- 
ments were filed, and the plaintiff^’s written state- 
ment set out aU the facts under which the notes 
were given, it was found that the items of the ac- 
count were not properly in issue. The Court allowed 
the plaint to be amended and an issue to be framed 
as to the amount due in respect of the consideration 
for the note. Joseph v. Solano 

[9 B. L. B., 441; 18 W. B., 424 

90, Suit for breaek of contract. 

■ — Variance behveen pleading and proof — The plaint 
alleged a contract to deliver on the 2nd March, and 
the evidence showed an extension of time to the 31st 
March, but the pleading alleged that the breach was 
on 2nd March. Meld that an amendment might be 
allowed, as tlie defendant would not be prejudiced 
thereby, he having been perfectly aware of the case he 
had to meet on this point, Pieeoe u. Opendea 
Shetti Ganapathy . ^ 0 ' ,1 Mad., 384 

07. : Variance be- 

tween pleading and proof, — Melief in respect of 
tort. — The plaintiff sued the defendant, overseer of or 
for the municipal office, for the recovery of money 
due on a contract under which the plaintiff had done 
certain work, the defendant contracting for the 
municipality, and ifor the performance of work 
known hy the plaintiff to he municipal work. The 
municipality ignored the contract, and the Court held 
the defendant could not he made personally liable. 
Meld that the plaintiff could not he allowed to amend 
his plaint so as- to make the defendant liable in tort 
for misreuresentation of his authority. Modhoo- 
SOODUN Dey V. Mohendeonath Mookeejbe 

[9 W. E.., 208 

93, Plaint disclosing no cause of 

action. — Contract Act, s. 22 . — Wagering contract. 
— Suit to recover deposit paid on such contract , — 
Bombay Act III of I 860 , s. 1. — Deceit. — Unilateral 
mistake. — On the 21st of January 1883 the plaintiff 
contracted to purchase from the defendant the right 
to receive dividend on 50 shares of the Empress Mill 
at 1137 per share, the plaintiff being under an im- 
pression that tbe dividend was to he declared on 
some siihsequont day. The plaintiff deposited BlOO 
with the defendant as part payment of the purchase- 
money. Subsequently it was ascertained that the 
dividend had been already declared on l7th January 
1883 {i.e., four days before the contract) at B25. The 
plaintiff thereupon sued the defendant to have the 
contract declared cancelled, and sought to recover 


\ 
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5. AMENDMENT OP PLAINT— 

Plaint disclosing no cause of action— 

continued, 

the deposit of ElOO, with interest. The Judge of 
the Court of Small Causes at Broach, being of 
opinion that the contract was in its nature a sutta, 
or wagering contract, rejected the plaintiff^ s claim. 
The plaintiff applied to the High Court, under its. 
extraordinary jurisdiction, to set aside the lower 
Courtis decision. Meld that, in the, first instance, 
the plaint, as framed, not disclosing any cause of ac- 
tion, ought to hav?) Iseen returned for amendment. 
It shouid either have alleged a mistake common to 
both parties to the contract, or should have contained 
an allegation of fraud, on the defendant’s part, in- 
ducing the plaintiff to enter into the agreement. 
The mere circumstance that the contract was 
‘‘caused by one of the parties to it being under a 
mistake as to a matter of fact ” would not, under 
section 22 of the Contract Act (IX of 1872), have 
made the contract voidable. The High Court re- 
versed the lower Court’s decision in order that the 
plaintiff might be given an opportunity to amend his 
plaint so as to show that Ins action was one for deceit. 
Bayabhai Tbibhovandas d. Lakhmichand Pa- 
NACHAND , . . I. Ij. R., 9 Bom., 358 

99 , Sxiit for pre-emption . — EigJit 

to relief on different ground f rom that relied on. — 
Raising 7mv issue. — Pre-emption. — Where a plaintiff 
claimed in his plaint a right of pre-emption as co- 
partner of the vendor,— ife/d that he could not be 
entitled to a decree on the ground of vicinage. 
Ktjnjabehabi Lal V. Gibibhaei Lal 

* [1 B. L. B., S. N., 12 : 10 W. E., 189 

Shut Suhai Mulliok v. Lala Hari Suhai 
Singh , . . 3 B. Ii. B., Ap,, 142 

100. - — — Conditional de- 

cree.— Where the plaintiff in a suit to enforce the 
right of pre-emption sued alleging that the actual 
price of the property was not the price entered in 
the sale-deed but a smaller price, and claimed the 
property on payment of such smaller price, and did 
not allege in his plaint that he was ready and willing 
to pay any price wdiicli the Court might find to he 
the actual price, and on the day that his suit was 
finally disposed of presented an application to the 
Court stating that he was ready and willing to do so, 
— Meld that the Court was not hound to allow him to 
amend his plaint and bring into Court the larger 
sum. Dubga Prasad N AW AzisH Ali 

[1. L. B., 1 All., '691 

101 , Alteration of 

^ claim on appeal. — Special agreement. — Custom . — 

The plaintiff in a suit to enforce a right of pre-emption 
in respect of certain shares in certain villages found- 
ed his claim on a special agreement contained in the 
village administration papers, and such claim was 
tried and determined in the lower Court as so found- 
ed. Held that tlie plaintiff could not on appeal set 
up a claim to enforce such right founded on custom. 
Kf r;" .: - Chadami Lad «. Muhammad Baesh 

, , [I, L. B., 1 AU., 563 





PIjAIINT — continued, 

5. AMENDMENT OF PLAINT— ’ 

Suit for pre-emption— 

102. — Alteration of 

claim on appeal. — Right founded on agreement . — 
Custom. — Where the existence in a certain village of 
the right of pre-emption was recorded in the village 
administration paper as a matter of agreement ahd 
not of custom, and a suit was brought to enforce 
such right founded on the agreement, and was tried 
and determined in the lower Court as so founded, the 
plaintiff could not on special appeal claim such right 
as a matter of custom in virtue of the entry. A 
claim to the right of pre-emption founded on a 
special agreement does not exclude a claim to such 
right founded on Mahomedan law, Maeatib Am 
o. Abdul Hakim . , I. L. B., 1 All., 587 

103. Suit for property mis- 

Eppropriuted.. — Omission of allegation of demand 
and ref usal. — In 1874 plaintiff sued to recover cer- 
tain property, or its value, “ dishonestly misappro- 
priated” on the 21st January 1872 by first defend- 
ant, assisted by the other defendants. The lower 
Court held that the right to sue did not accrue until 
the property had been demanded and refused ; that 
the plaint contained no allegation of such demand 
and refusal j that the plaint could not he amended by 
the insertion of such an allegation after answer filed ^ 
and that, therefore, the suit could mot be maintained. 
Meldi reversing the decree, that even if the present 
case were one in which the provision as to demand 
could have any application at all, still the suit ought 
not to have been dismissed on that technical ground, 
when the defendant by his answer traversed the 
whole of the allegations in the plaint ‘and pleaded 
the statute of limitation. Manikya Row JLaksh- 
MAYYAH V , Manikya Row Gopal Row 

[7 Mad., 400 

104. Suit to set aside sale for 

arrears of revenue and for possession.— Pwr- 
chase by fraud. — Forfeiture of tenancy . — Trustee for 
owner in equity . — The plaintiff sued to recover pos- 
session of certain land, and prayed to set aside the 
sale of it by the revenue authorities for arrears of 
assessment due on the land. He alleged that he had 
let the land to the defendant, on condition of the lat- 
ter paying the Government assessment and certain 
rent in cash and kind to the plaintiff; that the 
defendant having intentionally made a default in pay- 
ment of the assessment, fraudulently caused the land 
to be sold by the revenue authorities and purchased 
it himself. The defendant traversed the plaintiff’s 
allegations, and stated that he was in possession of 
the land as purchaser at the revenue sale. The Sub- 
ordinate Judge rejected the plaintiff’s claim, holding 
that he failed to prove either the defendant’s liability 
to pay the assessment, or any fraud on his part with 
respect to the sale of the land, and that the sale could 
not be set aside. His decree was affirmed, on appeal, 
by the Assistant Judge on the sole grmind that the 
sale could not he set aside. He did not go into the 
merits of the case. On appeal to the High Court, — 
Held that the plaint ought not to have contained any 
prayer for setting aside the sale, but that as it coii- 
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5. AMENDMENT OP PLAINT— 

Suit to set aside sale for arrears of rev- 
enue and for possession—cow^muec?. 

tamed a prayer for possession, it might he read as 
praying (or at least that the plaintiff might have been 
permitted to amend it so that it might simply pray) 
that the defendant should, under the circumstances 
alh-'ged by the plaintiff, be declared a trustee of the 
hind for the plaintiff. Seld^ also, that if the plain- 
tiff’s allegations were true, the plaintiff would be enti- 
tled to such a declaration, and the defendant would 
be discharged of his sub-tenancy in consequence of 
his conduct, whicli 'worked a forfeiture of any right 
to be continued as tenant. Balkeishna Vasxjbev 'o. 
MAunAVRAT Naeayaf . I. Xj. B„ 5 Bom.j 73 

lOQ^ Suit for possession on 

ground of exclusive right. — Appellate Court, 
Power of,' — Variance between pleading and proof, 
— When a plaintiff sues to recover possession of pro- 
perty on the allegation that be bad purchased it with 
his own money, and the suit is dismissed in the Court 
of first instance, the Court of Appeal is not justified 
in giving the plaintiff a decree for a portion of the 
property, on the ground that the whole was the pro- . 
pevty of a joint Hindu family in whicli the plaintiff* 
was a co-sharer. Mukhoda Soonduey Dasi t?. Ram 
Chuek Kaemokae - 

[I. Ii. B.„ 8 Calc., 871 : 11 C. B,, 194 

106. Suit for possession of share 

of joint Hindu family before partition. — Suit 
for partition. — A., one of three members of an 
undivided Hindu family, mortgaged his share in the 
immoveable family property to S, The mortgage 
recited that the money was raised in order to enable 
A, to sue bis coparceners for partition of the family 
property and possession of his share therein. A. sub- 
sequently did bring a suit with that object against bis 
coparceners, but allowed it to be dismissed against 
bill! for default. P, now brought a suit against A, 
and his coparceners for possession of share in 
such family property. Held that Pi's suit, being a suit 
for possession, was wrongly framed, and w^as not 
maintainable, there never having been any partition 
of the joint family property. Leave, however, was 
given to P. on certain terms, to amend his plaint, so 
as to make his suit a suit for partition. Keishnaji 
LAKSHMAN RaJYABB V , SiTAEAM MuRAEEAV Ja.KHI 

[I. L. B., 5 Bom., 496 

107 ^ Suit for money received for 

plaintiff, — Addition of prayer for account . — 
Amendment of plaint on appeal. — Ciuil Procedure 
Code, 1882, s. 54.— Plaint allow^ed by the High Court 
on a regular ajipeal to be amended by insertion of a 
prayer for an account. Bai Anope v. Mulch and 
Giedeae . . . I. Xj. B., 9 Bom,, 366 

108, — Alternative case. — Omission 

to put case in alternative . — Where the xilaintiff has 
not put forward an alternative case as lie might have 
done, be may have leave to amend his jilaint and to 
state his case correctly therein if the Court thinks 
that he has rested his claim upon wrong grounds 


PLAINT — continued. 

6. AMENDMENT OP PLAINT— 

Alternative Gme-^-contmued, 
from misinformation, ignorance of law or fact, mis- 
take or misconstrucioii of documents. Lakshaiibai 
V. Haei bin Ratji . . .9 Bom., 1 • 

109. Omission to 

put case in alfern'ative. — Civil Procedure Code, 1882, 
s. 53. — Where a plaintiff’s claim as originally stated in 
his plaint was based on tlie allegation of the invalidity 
of a will, an apjilication at the hearing of the case to 
amend the plaint by inserting a clause submitting 
that, even if the will were valid, it did not dispose of 
the whole of the testator’s property, was refused,— 
the Court holding, under section 53 of the Civil 
Procedure Code (XIV of 1882), that the case made by 
the proposed ainendmeiit would he inconsistent witli 
the case made in the plaint as originally framed. 
DaMODAE MADHOWJI V. l^UEMANANDAS JeEWAN- 

DAS . . . . I. L. E., 7 Bom., 165 

110, Omission to ask 

for alternative relief. — Frame of suit, — Account 
and discovery. — After parties have come to trial to 
determine which of two stories is true, the plaintiff’ 
cannot be allowed to amend bis plaint by abandoning 
bis own story and adopting that of the defendant, 
and asking relief on that footing ; for the question, 
wbetlier on that footing the plaintiff’ is entitled to 
relief, is one to wliicb. the defendant’s attention has 
not been called, and which he has had no oppor- 
tunity of answering. In a suit to recover a specified 
sum for the hire of cargo*hoats and not asking for 
any other relief, the defendant alleged and proved 
that he was merely the agent of the plaintiff’ to find 
hirers for the boats, and that be was not liable for the 
hire of the boats. Held that, although primd facie 
a principal is entitled to an account and discovery 
from his agent, the plaintiff could not obtain such 
relief in the suit as framed, and that he could not, 
after coming to a hearing, be allowed to amend his 
plaint by inserting an alternative prayer for relief, 
upon the footing of the case set up by the defendant. 
Shibkeisto Sircar v. Abdool Hakeem 

[ I. L. E., 5 Calc., 692 : 5 C. L. B., 455 

Amendment in respect of 

parties. — Striking names out of plaint. — Amending 
issues. — Pour plaintiffs sued as partners, but it was 
found, during the trial, that they were not all part- 
ners' at the time the cause of action accrued; and 
the Judge thereupon amended the issue which had 
been raised on that point, and raised the question 
whether the plaintiffs were or were not partners : 
and it being decided in the negative, the Judge 
ordered two of the plaintiffs’ names to be struck out 
of the plaint, and gave a decree in favour of the 
other plaintiff’s. Held that the Judge acted rightly 
in amending the issue, but that be sboiild have done 
so without striking the names of the plaintiffs out of 
the plaint. East Indian Railway Company lu 
\ Jordan 

[4 B. L. B., O. C., 97 : 14 W. B., O. C., 11 

112. Hindu widow . — 

Joinder of plaintiffs one of whom has no right i& 
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Pli AINT^cow/meseid. 

5, AMENDMENT OP PLAINT-cowf/wMed 

Amendment in respect of parties—co«^i- 

nmd. 

me for pre~emption,,’-^lL]i^ plaintiffs in a suit to en- 
force a riglxt of pre-emption based on the wajib-ul- 
nrz of a village, whicli gave the right to ‘‘co- 
sharers,” alleged themselves to be jointly interested 
in the village, and, in their plaint, claimed relief 
jointly. One of the two plaintiffs was the widow of 
a co-sharer in the village, who, at the time of his 
death, was a member of a joint Hindu family, and it 
w^as held she could not claim pre-emption. Seld^ 
with reference to the manner in -which the plaint 
was framed, that the other plaintiff could not claim 
pre-emption entirely on his own account without 
amending the plaint, but that it was too late for him 
to take such a course. Damodar Das v. Gohal 
Chandi J. Z. 22., 7 All.^ 79, referred to. Karan 
■ SiNG-H 27, Muhammab Ismail Khan 

[I. L. B., 7 All., 860 


iia- 


— Joinder o f causes 

of action , — Same parties suing in different capa- 
cities, — Civil Frocedure Code, 1877, ss, 26 and 31 , — 
By the Memorandum and Articles of Association of 
the New Dliurumsey Poonjablioy Spinning and 
Weaving Company, the plaintiftV hrin of M, F. (f 
Co. were appointed agents of the company for 
twenty- five years, and it was provided that" they 
should have the general control and management of 
the company. Clause 98 of the Articles provided 
that the said firm, as such agents, should have full 
power and authority (inter alia) to appoint and em- 
ploy, in or for the purposes of the transaction and 
maiiagemenfc of the affairs and Inisiiiess of the com- 
pany, such solicitors as they should think proper. 
An agreement, dated 26th August 1874, w^as also 
entered into between the company and the partners 
in the firm of M, F. Co., their executors, adminis- 
trators, and assigns, for the time being constituting 
the partnership firm of M. F. Sf Co., whereby it 
was agreed that the said firm should be agents to 
the company for twenty-five years to buy and sell, 
&c., and particularly to exercise all the powers con- 
tained in clause 98 of the Articles of Association. 
Messrs. C. D, wxTe duly appointed solicitors to the 
company, and acted as such for a considerable time. 
M., one of the members of the said firm of If. F. ^ Co., 
died in the middle of March 1S7G. The plaintiffs 
complained that £?., one of the shareholders in the 
company, became desirous of ousting the plaintiffs 
from the position of agents of the company, and of 
becoming the managing director of the company; 
that in July 1881 be procured his own election and 
that of certain nominees of his as directors of the 
company; and on the 8th August 1881 procured 
the passing of a resolution at a Board meeting to 
the elfect that as Messrs. C. B., the company’s 
solicitors, wore also the solicitors of the agents, it 
was desirable, for the interests oi; the company, that 
a change should be made, and that 3Iessrs. II, C.4i£. 
be appointed solicitors of the company, Tlie plain- 
tiffs alleged tliat the only object of passing the said 
resolution was to facilitate the design of G„ of oust- 


PIiAIlN'r — continued, 

5. AMENDMENT OP PLAINT— 

Amendraeat in respect of parties 
nued. 

ing the plaintiffs from their agency, and getting the 
management of the company for himself; that 
Messrs, FL., G., ^ L, had been for a long time the 
solicitors of G., and had been advising him in his 
designs upon the company and upon the plaintiffs, 
and they contended that the resolution was a breach 
of the contract between the company and the plain- 
tiffs and a violation of the Articles of Association of 
the company. The plaintiffs sued G.y and two other 
directors of the company, and the company itself, 
and prayed for an injunction against the defendants 
to restrain them from committing any breach of the 
agreement of 26th August 1874 and in particular 
from carrying into effect the resolution appointing 
Messrs. !£., D., cf* L, as solicitors for the company, 
and to restrain them from doing anything inconsis- 
tent with the Memorandum and Articles of Associa- 
tion. The defendants contended that the contract of 
the 26th August 1874 had been determined by tbe 
death of M., and that the powers conferred on the 
agents hy clause 98 of the Articles were, subject to 
the general powers of management, vested in the 
directors by the Articles, and that the case was not 
one in which an injunction could be granted. Coun- 
sel on belialf of the plaintiffs sought to obtain the 
injunction on the ground that the resolution of the 
8th August 1881 appointing Messrs. M., C., ^ X, 
solicitors of the company, was contrary to the Memo- 
randum of Association, and, therefore, ultra vires ; 
and, in order that this point might be pressed against 
the defendants, it was proposed that the plaint 
should be amended by alleging a cause of action in 
two of the plaintiffs as shareholders as well as a 
cause of action in all the plaintiffs as parties <?<?«- 
tracting with the company. Feld that, under the 
provisions of sections 26 and 31 of the Civil Proce- 
dure Code (Act X of 1877), the amendment could not 
he allowed. The plaintiffs, as shareholders and con- 
tractors, had not the same cause of action, by which 
words were meant not only the act complained of, 
hut also the right violated by that act. The rights 
of the plaintiffs as contractors, .alleged to be violated 
by the resolution, were rights given to tlieiii hy their 
agreemeut; hut the rights of the plaintiffs as share- 
holders were rights secured to them hy the Articles 
of Association. Nitsserwanji v. Gordon 

[I. Ij. B., 6 Bom., 266 

114. Amendmeyii of 

•plaint on appeal — Adding parties , — In a suit for 
arrears of rent of the plaintiff’s share of a talook it 
appeared that, in the year 1279, a partition was 
effected of tlie zemindari in which the defendant’s 
talook w.as situated, and that the talook ceased to he 
held exclusively by the plaintiif, hut was divided be- 
tween him and certain other persons, who were not 
made j)arties to the suit. Feld that the plaint could 
not he amended by making the co-sharers parties at 
the hearing of the appeal. Obhoy Gobinb Ciiow- 
DHRY 17 . HURYCilCritN GhOWDHRY 

[I. L. B., 8 Calc., 277 
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- - — Suit ly parties 
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CONSEBVATOB OB j- j R., 4 Bom., 222 


againTthe defendant., 0” “fL^Tv. 

STrfKsisiKKKKi 

city the to determine the suit upon 

directing the lower and due service 

its merits after the v. Magistbatb 

of process. BalabaM- ^ 

OB laATPUBI . A. . J 


^mendwent on 119* 


Allotoing sub- 


- /imK'liWUbCiitiv 

' iTnder the circnmstances the plaintifi was 
apj)eaJ.-Under me cue 

allowed to amend m P , j. alone, he having 
make it a plaint f^med his cause of action, 

a„ed ^^“;Jeh: won^ Prejudiced hy the 

^ Vir^TT . 20 W* B., o 

See Pboby «j, Bbll. 


117. — 


- Civil Procedure 
-Procedure, — Sub- 


s<i<«tio» of parties Secretary of 

plaintiff brought a j . on the petition of 

State which the ^ j in the Fuit so dis- 

the plaintiff, he ‘rli<«'^riic p ^ 

posed of to be amended, and U of 

fendant to be substituted, and d tt 

action to be stated. Wn referred 

ffK S ™ .. s»»T« » 

STATE BOB INBIA^^ 3^373^ 204 


'ffTmifm -Order by Magistrate for removal 


Substitution of 


Zgainst Magistrate to X of 

made an order decUi g plaintiff to re- 

koldius thu 

Judge who tried ™® . , . On appeal to the 

T rt thaf the Assistant Judge might 

Assistant Judge, ana amendment directed. 

the merits, after Shoeatub 

NlEEABTHAEA B. MA&ISTBATE O 


,S ii^i^rFir'itrfVeSrt 

1 plaint hy substitution ^as shown 

the Official adjudicated insolvents, and 

that the hrm , A permanent discharge ; 

one of them had ^ to the insolvency ; 

- Amendment by 

m ■■ ” ’ 


On the 11th 


A the defendant, as a Magistrate in 

August , jg an order under sections o23 

^rCrtoal Piocedure Code (Act X of 
and 52601 tne x remove a certain 

Site belonged to him, ^gg^gtant Judge who tried 

ffsfssia iKSKw » M “• 


had purchased a.t a "overnm instalment of 
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not receive it for three days, when 

opened a shop and sol Assistant Com- 

the sale represented 

missioner, fi present suit was 

that he was a by the 
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Deputy Extra Assistant Commissioner, 
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5. AMENDMENT OP PLAINT— 

Amendment in respect of parties— con^e- 

nued, 

don Ins suit against the second defendant., to whom 
malice had been imputed, and that the suit was still 
maintainable against the Government ; and the Judi- 
cial Commissioner considering it irregular to allow 
this action, inasmuch as the claims lor damages on 
account of the illegal and malicious acts of the second 
defendant and for damages for non-issue of license 
by the first defendant were inconsistent with each 
other. Meld by the High Court that the view of 
the Recorder was correct. Nevertheless, the plaintiff 
ought not to have been put to the option of abandon- 
ing his suit against one or other defendant, but the 
suit should have been tried out. Meld, too, that the 
allegations against the two defendants were distinct 
but not inconsistent, and that the Judicial Commis- 
sioner had taken too strict a view of the plaint. \y- 
THEELINGUM ®. GOVBENMENT . 21 W , R.j 199 

122. Suit brougM under wrong 

jAel;, — Suit erroneoufilyi brought under Hent A.ct, 
Where a suit had been erroneously brought under 
Bengal Act VIII of 1859, section 30, and the plain- 
tiff applied to have it amended in that respect, 
whereupon the Muiisif dismissed the suit, the case 
was returned hy the High Court with directions to 
allow the plaintilf to amend the plaint on payment 
of the costs. In the mattes oe the petition of 
G oBiNU Chijnder Ghose. Gobind Chundes 
Ghosb V , Bykitnt Nath Ghose . 19 W. B.j 61 


123. 


6. RETURN OF PLAINT. 

Form of order of return.* 


Civil Procedure Code, 1859, s. 39.— Wliere a plaint 
is returned for amendment, under section 29 of the 
Code of Civil Procedure, the order of return should 
specify a time for such amendment. Ismail Sahib 
y. Asumuga Chetti . . .1 Mad., 427 

Time for return. — Present’ 


124. — 

ation of plaint. — Civil Procedure Code, 1877, s, 57. 
—Although section 57 of Act X of 1877 contemplates 
the return of the plaint, should error he patent 
when it is first presented, yet there is nothing in the 
wording of that section which forbids the return of 
the plaint at a later stage in the suit. Abdul 
Samad V . Rajendea Kishoee Singh 

[I. L. B., 2 All., 357 


125. 


TJjAmT ^continued. 

6. RETURN OF PLAINT— cowjJiKMec?. 

Ground for mtViXn--continued. 
sufficiently disclose the subject of claim, without 
reading the schedule annexed as part of the plaint, 
or when the action accrued, and in the second count 
did not show any right to sue in the plamtift, was 
rejected by the Court as irregular, hut with liberty 
to the plaintiff to bring a fresh suit. Semble,— lhQ 
Court wdll not make the payment of costs, in respect 
of the former plaint, a condition precedent to Ming 
a fresh plaint, where there is no suggestion of mala 
tides. Luckhey Mooney Dosses « Khettee 
C ooMAEY Dosseb ... 2 lud. Jur., M, S., 11/ 


Ground for return. — Jrre- 


126. 


127. 


Prolixity.- 


Arqiment.— Irrelevancy.— A. plaint which is nil- 
necessarily prolix, or argimentative, or wluch con- 
tains irrelevant matter, ouglit to tie rejected by the 
Court to which it is presented, or ought to be 
returned to the plaintiff for ainendinent. A plaint 
wliich contains a prayer that the defendant may be 
criminally prosecuted for forgery should be rejected. 
Bisken StTHAYE Sw&H V. Beee r ”*295 

— Want of juriS’ 


gular plaint. —Plaint in language not that of the 
Court.— A plaint drawn up in what is, practically, 
Persian, ought not to be admitted on the file, but 
should he rejected or returned for amendment and 
presentation in Urdu, the ordinary language of in- 
tercourse and business in use in the district (Patna). 
Ameee Kooleb' Khan v. Russick Lall Singh 

[8 W. B.,495 


j_28 — 

Where there is a want of jurisdiction • 
the Court in which a plaint is presented, to try the 
cause of action nieutioned in It the plaint should be 
returned to the plaintiff. Keandu Moebshyae y. 
Shivji bin Goekoji . 5 Bom., A. O., 

Khooshal Chund 1 ? Palmee . 1 Agra, 280 

SUENOMOYBB t). DOOEGA 335 


J20, - — '■ — 

diction.— li a party bring a snit iii a Court winch, 
on his own showing, lias no jurisdiction to try it, lie 
cannot, after failing in that Court, have the plaint 
returned to him in order that he may hie it m a pro- 
per Court. IN BE Tubani ^ 


Want of juriS’ 


^30^ — 

no juMioHon.— Procedure.— Civil Procedure Code. 

1859 s. 30 . — Where the Appellate Court decides that 
the lower Court had no jurisdiction to entertain the 
suit, it should return the plaint to the plaintiff, m 
order that it may be presented to 'the proper Court. 

BAI Mahkob r. Belabbi ^ 

Dhebaj Mabtab Chuno v. 

Shbbtjt Soondbeee Debia 

Debia . . . 5 w. E., Act X, 87 

Case found to 

be entertained without jurisd iction .—Act XXIII of 

1861 s. 3.— Where a Subordinate Judge, after regis- 

terin’g a plaint and allowing the 

issue on the question of jurisdiction, tound that ha 

hadnoiurisdikon,itwa9 held that he did v^ong, 

under ActXXIlIof 1861, section 3, in dismissing 
the suit. He ought to have returned the plaint to 


Court having 


Schedule to 


plaint. — Irregular plaint. — Filing fre.sh plaint. 
Costs . — A plaint which in the first count did not 
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PLA.IHT — continued. j 

6. RETURN OE VLAlNT-^eontinued. 
Ground for return— core;g'<»«ee«Z. 
tlie |)lamti:S;. Kaktioe; Nath. Panday d. Roy Nun- 
depot Mahatab . . .23 W. B.j 263 

132. ^ Me turn for 

amendment and presentation to the proper Court . — 
Misjoinder of Government officer as defendant . — 
Where a plaint is presented to the Judge of a district, 
ill which plaint an officer of Government is added as 
a nominal defendant, no cause of action being alleged 
against him, the proper course for the District Court 
to adopt, is either to reject the plaint, or to call upon 
the piiiLiitiit to amend it by striking out the name of 
the officer improperly added as a defendant, and, 
upon the plaint ifl; consenting to do so, to return the 
plaint to the plain tiif for presentation to the Court 
of the lowest grade competent to try it. Where the 
District Judge did not adopt this course, hut pro- 
ceeded to try the cause, the High Court annulled his 
decree and (the plaintiff consenting to amend his 
plaint) returned it to him for amendment and pre- 
sentation to the proper Court. Shbidhab Haei v. 
Chima valad Ladu . , .10 Bom., 17 

133. : — Suit or appeal 

filed in a wrong Court. — Return of plaint or memo- 
randum of appeal for presentation in proper Court. 

— ^Practice of the High Court . — Civil Procedure 
Code {Act XIV of 1882), s. $73. — Cancellation 
of court fee stamps. — The Code of Civil Procedure 
(Act XIV of 1882) does not allow of a plaint or me* 
morandiim of appeal being returned to the plaintiff, 
or appellant, after a case has been heard on its me- 
rits, and just as the plaintiff or appellant discovers 
that the Court is about to pronounce an adverse deci- 
sion, There is no provision in the Code for the 
return of a plaint to a plaintiff after it has been 
admitted, and the court fee stamps thereon cancelled. 
Even if the Code alloj\'ed the High Court to return a 
plaint after the court fee stamps have been can- 
celled, the plaint could not he again legally presented 
in any Court witliout new stamps being affixed to it. 
The executive Government alone have power to remit 
court fees, and no Court or Judge has legal author- 
ity to admit a nlaint which hears only cancelled \ 
stamps, or to direct a suDoramate Court to admit such 

a document. Jagjivan Jayhbedas Seth v. Maq- 

DUM ATI . . , I. jLj. B., 7 Bom., 487 

134. Return of plaint 

for presentation to proper Court. — Jurisdiction . — 
Construction . — Civil Procedure Code, Act VIII of 
1859, ss. 30 and 32 . — Civil Procedure Code, Act 
XIV of 18S2, ss. 53 and 57.— Where, after a 
trial has begun, or even after it has concluded, it 
ax:)pears that the Court has not jurisdiction to hear 
the case, the plaint should he returned in order that 
it may be presented to the proper Court, and no 
additional court fees are payable. Jagjivandas 
Javherdas Seth v. Magdum AU, I. L. R., 7 Bom., 
4:87, overruled. Peabhakaebhat v. Vishwam- 

.... I. li. B., 8 Bom., 313 

.■135. ^ ^ ■ Civil Proce- 

dure Code, s. 57. — Decree passed on plaints , — The 


VJjKWT -- continued. 

6. RETURN OF PLAINT— 

Ground for xetUTii— ‘continued. 

ruling in the case of Prahhalcarhhat v. Vishwam- 
hhar, I. L. R., 8 Bom., 313, which approves of the 
practice of returning the plaint for presentation to the 
proper Court when the trying Court has no jurisdic- 
tion prevailing in the mofussil Courts and on the 
Appellate Side of the High Court of Bombay, does not 
govern, and is distinguishable from, cases ^ in which 
there have been decrees passed on the plaint. Per 
Baylet, J. — The practice on the Original Side of the 
High Court of Bombay has always been to retain a 
plaint, unless it lias been returned on presentation. 
In the mattee oethe application oe Bai Ambit 
[I. Xi. B„ 8 Bom., 380 

230, Return of, on 

second appeal— The plaintiff sued three defendants 
on a bond alleged to have been executed by them to 
the plaintiff- Two of the defendants did not appear 
or make any defence to the suit. The second defend- 
ant only appeared, and objected to the jurisdiction 
of the Court ; but his objection was overruled, and 
a decree was made against all three defendants. On 
appeal the lower Appellate Court reversed the decree, 
holding that the Court of first instance had no juris- 
diction. Seld that, on finding that the Court of first 
instance had no jurisdiction, the lower Appellate 
Court ought to have ordered the plaint to be return- 
ed. It not having done so, the High Court on 
second appeal ordered the plaint to he returned, in 
order that it might be presented to the proper Court. 
Babaji V. Lakshmibai . I. Ij. R., 9 Bom., 266 

237 , Return on se- 

cond, appeal. — S^iit in torong Court. — Where a suit 
cognisable by a Small Cause Court was brought in 
the ordinary Civil Court and tried there, on second 
appeal the High Court declaredt he proceedings in 
the lower Courts null and void and directed the 
plaint to be returned for presentation in the proper 
Court. Kalian Uayal t). Kalian Naber 

[I. L. E.., 9 Bom., 259 

23S, — Civil Procedure 

Code, 1882, s. 57 . — Wamt of jurisdiction. — The 
defendants, who resided and carried on business at 
Bombay, acted as the agents of the plaintiff for the 
sale, purchase, and despatch of goods to TellicheiTy, 
where the plaintiff resided. To the claim arising out 
of the agency transactions the plaintiff joined a claim 
on account of a partnership transaction, which claim 
w^as triable by the Court of the District Munsif 
at Tellicherry. The Subordinate Judge held that he 
had no jurisdiction to try the claim arising out of the 
agency transaction, found that nothing was due 
to the plaintiff- on account of the partnership trans- 
action, and dismissed the suit. Held that the 
plaint ought to have been returned to the plaintiff 
with the proper endorsement as required by section 
57 of tlie Code of Civil Procedure, 1882. Khimji 

JIVBA.IU ShETTU V. PUBUSHOTAM JUTANI 

[I. L. B., 7 Mad., 171 

238. — Return of plaint 

to be presented to the proper Court. — Civil Proce-- 
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'P'LAl'NT~-~oontimed> 

6. RETURN OF PLAINT — continued. 

Ground for VBtUTJx—miUnmd, 

dure Code^ 1877, s. 57, — Rejection of plaint, — Cause 
of acUon,’--N,-W, P. Ment Act, XV III of 1873, 
s, 20.— The plaintiff in this suit claimed in a Civil 
Coui't (1) a declaration of his right to certain land ; 
(2) that certain leases of such land, so far as their 
terms exceeded the term of settlement, should he 
cancelled ; and (3) arrears of rent for such land. The 
Court held as regards claim (1) that the plaint 
did not disclose a cause of action, as it was not al- 
leged that the defendant had disputed the plaintiff’s 
right j as regards claim (2) that, with reference 
to the terms of section 29 of Act XVIII of 1873, the 
plaintiff’s cause of action had not yet arisen j and as 
regards claim (3) that it was coguisahle in a Court of 
Revenue ; — and it directed that under section 57 of 
Act X of 1877 the plaiiit should he returned to the 
plaintiff to be presented to the Revenue Court. Held 
that, under the circumstances, the xDlaint should have 
been rejected and not returned. Nagae Mai v. 
Macpheesok , . I. Ii. R., 3 AIL, 766 

3,40, — Met urn fo r 

undervaluation . — Where it appears that the relief 
sought in a suit has been undervalued, and that the 
Court is not competent, by reason of the real value of 
the relief souglit, to try the suit, the plaint must be 
returned to the plaintiff under section 57 of the Civil 
Procedure Code, although the defendant may have 
been called upon to enter upon his defence and has 
filed his written statement. An order dismissing a 
suit on the ground that, by reason of the value of the 
relief sought, the Court has no jurisdiction, is an 
order affecting the merits, and an appeal lies from 
snch order. See Muzhur Ali v. Basoo, 8 W. E., 47. 
Khogbni>|io Naeaik Chowdhuey V . Gouei Kant 
Nath . . 11 C, L. B., 300 


VI^ATNT-contimed, 

6. RETURN OF PLAINT— cowjfwjwecf. 

Ground for return-^contimied. 

' 143 ^ : * Undervaluation 

of suit. — Civil Eroeedure Code, 1877, s. 57. '-^Dis- 
missal of suit . — A Munsif, after hearing the evidence 
on both sides, found that the suit had been under- 
valued^ hut, instead of returning the plaint under 
section 57 of Act X of 1877, he'dismissed the suit. 
Seld that the provisions of section 57 were impera- 
tive, and might be put into force at any stage of tbe 
bearing; and that such dismissal of the suit was 
a matter which affected the merits of the case, and 
formed a proper subject for an appeal. Bha- 
DESHWAE ChOWDHEY V. GoHEIKANT NaTH 

[I. L. B., 8 Gale., 834 

X44. Undervaluation 

of suit. — Civil Procedure Code, 1859, ss. 30, 31, 32. 
— Dismissal of suit. — If at the hearing of a suit 
it proves to he undervalued, and if the Court would 
not have jurisdiction to entertain it if properly 
valued, the suit ought to he dismissed. Muzhue 
Ali V. Basoo . . . .8 W. B., 47 

Koylashnatjth Roy v. Bohun Monee Dabea 

[2 Hay, 386 

It is only at the time of presentation of the plaint 
that the plaintiff in a suit which has been brought in 
a Court, in which, with reference to its proper valua- 
tion, it should not have been brought, can claim the 
benefit of sections 30, 31, and 32 of the Code of Civil 
Procedure, 1859. Muzhue Att v, Basoo 

[8 W, R., 47 

But see contra, Jabu v, Hifazat Hossein 

[5 B. L, B., Ap., 15 

S. C. Eboo V. Hefazut Hossein 

[13 W. E., 358 


141. • 


— - — — Civil Procedure 

Code, s. 57. — Suit filed in wrong Court . — In a suit 
filed in a District Munsif’ s Court to recover certain 
land, the defendants alleged that the value of the 
land was understated by the plaintiff and exceeded 
by far the pecuniary limit of the Court’s jurisdic- 
tion. Upon inquiry the Munsif found this allega- 
tion to be true, and directed the plaint to be returned 
to the xilaiutiff for presentation in a sux>erior Court. 
The plaint having been presented in the Subordinate 
Judge’s Court, the Subordinate Judge, on the 
authority of Jagjivan Javerdhns Seth v. Magdum 
All, /. L. E., 7 J3o7n., 487, dismissed the suit. Held 
that the procedure adopted by the Munsif was cor- 
rect. Kanbu 2 ?. Konba - 1. Ii. B„ 8 Mad., 62 


142. 


Suit for eject- 


ment. — Mortgage exceeding pecuniary limit of juris- 
diction. — If, in a suit for ejectment in whieli the de- 
fendant shows he is a mortgagee, the defendant con- 
sents to a decree for redemption, and the amount 
secured by tlie mortgage exceeds the limit of the 
pecuniary jurisdiction of the Court, the Court should 
not proceed. furtlier, luit return the plaint to be pre- 
sented in a superior Court. Ciianm)U 'V. Rombt 

[I. L. B., 9 Mad., 208 


7. REJECTION OF PLAINT. 

X 45 ^ Duty of Allowing 

additional stamp . — Undervaluation of suit. — Where 
the Court is of opinion that the suit is undervalued, 
it is the duty of the Court in which such suit w^as 
preferred to give the suitor the option of supply- 
ing such additional stamp as is thought necessary 
before rejecting the plaint. ThaKOOE Patuck v 
RaMSOOMRUN LiALL 

[1 N. W., 17: Ed. 1873, 16 
Ground for rejection.- 


146. - - 

Undei valuation of suit.— Civil Procedure Coae, 1859, 
s. 31 . — In a suit in a Miinsif’s Court it was found, 
after issues had been fixed and some evidence recorded, 
that the claim had been undervalued, and that the pro- 
per valuation would carry it beyond the jurisdiction of 
the Munsif. The plaint was accord ingly returned, and 
additional stainx)s having been tiled, the ease wa.s tried 
by the Principal Sudder Ameen. The Judge on appeal 
held that the plaint had h.am Illegally returned by 
the Munsif, and that the act of the Principal Sudder 
Anioen in proceeding to try the ease was illegal. He 
accordingly dismissed the suit. Held that the Mun- 
sif was right, nnder section 31, Act Vlli of 1859, in 

7 c 3 
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PLAINT- 'Coniinmd* j 

1. KEJECTION OF nxWT— continued, 
Ground for rejection— i 
Bot disBussmg' the suit, hut rejecting the plaint j and 
that, when, the same plaint was filed with the proper 
amount of stamp duty in the Court of the Principal 
Sudder Ameen, that Court had jurisdiction to try the 
case. Bam Gutty v. Goonomonee Dabeb 

[11 W. 177 

1,47, ; Undervaluation 

of suit. — Allowing additional stamp. — Civil Pro- 
cedure Code {Act XIV of 1882), s. 54. — Court 
Fees Act, VII of 1870, s. 12. — The decision of the 
Court of first instance, that a plaint is undervalued, 
is binding upon the Court of appeal, reference, or 
revision ; but the Court of first instance is not justi- 
fied in rejecting the plaint without giving to the 
plaintifi an opportunity of affixing the proper stamp. 
Bai Anope V, Muichand Gieuhab 

[I. Ii. B., 9 Bom., 355 

14:8. Undervaluation 

of suit. — Civil Procedure Code, 1859, s. 31. — Where 
the lower Court rejected a plaint on the ground of an 
improper joinder of causes of action, and also that 
the suit was not sufficiently valued, and the High 
Court was of opinion that there had been no improper 
joinder of causes of action, the order of the lower 
Court was reversed, and the Civil Judge directed to 
deal with the case in accordance with section 31, Act 
Vlll of 1859. Keistna AiYABaAE v. Peeumaii 
Hapan . • , • .2 Mad., 486 

149. — Civil Procedure 

Code, 1859, s. 32. — Ground for rejecting plaint . — 
A plaint will not be rejected, under section 32 of Act 
VIII of 1859, if the subject-matter alleged raises a 
fair question of claim or right for trial and deter- 
mination between the parties. The mere unlikelihood 
of the plaintiff’s success is not enough to justify the 
rejection of his plaint. Lakshmi Ammal v. Tiea 
EAM Tovaji • « . .1 Mad., 240 

150. Civil Procedure 

Code, 1859, s, 39. — Document sued on not produced 
iuith plaint. — Held that the Court to which a plaint is 
presented has no authority to reject it merely because 
the document upon which the plaintiff sues is not 
produced with the plaint, as directed by section 39 
of Act VIII of 1859, and that the High Court has 
power to set aside such an order of rejection, as well 
as the decision of the District Court confirming it on 
appeal, and to direct that the plaint he received. 
Ex PAETE BaYCEANE AMICHAND 

[2 Bom., 391 ; 2nd Ed., 869 

— — — Reference to 

document not in plaint, — Claim for damages for 
malicious prosecution . — A Judge, in considering, 
under section 32 of the Civil Procedure Code, whether 
he should admit or reject a plaint, is wrong in refer- 
ring to documents and facts not stated in, or annexed 
to, the plaint, nor ascertained by him by interroga- 
tion of the plaintiff, although such documents and 
facts may have been on record in other proceedings 
in the Judge’s Court. In a plaint claiming damage 


PLAIHT — continued, 

7. REJECTION OP PhLim-^coniinued, 
Ground for rejection— 
for an unsuccessful criminal prosecution of the 
plaintiff by the first defendant, and sanctioned by the 
second defendant as a Subordinate Judge, the plaintiff 
(though stating in the plaint that the second defend- 
ant “ maliciously and without authority ” sanctioned 
the prosecution, and that the Magistrate before 
whom it was brought held that there was no cause 
whatever for the charge) did not allege in the plaint 
that the first defendant prosecuted him (plaintiff) mali- 
ciously and without any reasonable or probable cause, 
or that the prosecution was sanctioned by the second 
defendant without reasonable or probable cause. 
Held that the plaint was properly rejected, and that 
there was no good ground for allowing the plaint to^ 
he amended, the plaintiff having delayed the tiling of 
it until the last day but one allowed by the law of 
limitation. Giedhaelai Dayaldas Jaganath 
Giedhaebhai . . . .10 Bom., 182 

X52. Civil Procedure 

Code, 1859, s. 32 . — Omission of specific statement of 
time cause of action arose. — Where the plaint, in a 
suit to establish a right to landed property and to re- 
cover arrears of rent, alleged no specific acts of owner- 
ship since 1845, hut contained a statement general 
enough to let in evidence of such acts, and it did not 
appear that the plaintifi: had been questioned,— 
that the plaint should not have been rejected under 
section 32 of Act V HI of 1859, on the ground that it 
I appeared to the Court that the right of action was 
barred by lapse of time. Udaya Vakma v. Nayae 
Chambithu . » . , 1 Mad., 322 

X 53 . Time for rejection.— 

Procedure Code, 1877, s. 54. — A plaint can only be 
rejected under section 54 of Act X of 1877 before it 
is registered. Hubibul Hossein i\ Mahomed Keza 
[I. Xi. B., 8 Calc., 192 *- 10 C. L. B., 385 

X 54 , Rejection ^ of 

plaint after registration . — Though a plaint has been 
registered, the Court may reject it under Act VI 11 
of 1859, section 32, as barred by the Act of Limita- 
tion. Chetti Gauhdan V. Suhdaeam Pillai 

[2 Mad., 61 

X 55 . Ejffeet of rejection. — Right 

to sue on same cause of action. — Limitation. —~V7\\QtQ. 
a plaint is rejected under section 32, Act VII i of 
1859, the plaintiff' can bring a suit on the same 
subject-matter, provided he is not barred by lapse of 
time. Kaeumbiheb Dossia v, Uhnopoobna Daye 

[14 W. B., 289 

8. PROCEDURE. 

150 , Assumption of facts as 

stated in plaint. — Decision on issues of law,-— 
Where a plaintiff on certain alleged facts seeks relief 
and is unable to obtain a trial of the facts by reason 
of certain conclusions of law wliicli the Judge forms 
on the case in its then condition, the Courts are 
bound to proceed upon the facts as they are stated by 
the plaint, and upon the assumption of the truth of 
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PLAINT — continued. 

8. PEOCEDURE — continued. 

Assumption of facts as stated in plaint 

— continued. 

those facts. The assnmption of the truth of the 
facts alleged in the plaint must, however, be limited 
to the consideration of the legal effect of the facts 
alleged on the bars raised against the trial of those 
facts. SiDHBB Ali Khan u. Ojoodhyaeam Khan 
[5 W. B., P. C., 83 
10 Moore’s I. A., 540 


PLAIHTIPP, IMPBISOI^MEMT OP, 
FOB COSTS OP SUIT. 

See Insolvency — Insolvent Debtoes 
UNDER Civil Pboceduee Code. 

[10 B. L. B., Ap., 27 


PLAmTIPPS. 

See Gases under Parties— Adding Par- 
ties TO Suits— Plaintiees. 

See Parties— Substitution oe Parties 
— Plaintiees. 


PLEA. 

X. Plea of not guilty.— Vroeedure. 

— Plea hy counsel. — An accused should plead by his 
own mouth and not through his counsel or pleader, 
though his counsel or pleader may at the proper 
time address the Court on his behalf. Queen v. 
Boopa Gowalla . . 15 W. E., Cr., 42 


2. Hature of plea, ^Charye of 

# grievous hurt. — Illegal conviction, — Misconstruction 

of statement of aectised.—ln a case of causing grievous 
hurt to B.j the prisoner, on having the charge read to 
him, stated that he had had a quarrel with B., and 
struck him twice with a stick in anger. Held that 
the Sessions Judge was wrong in treating this state- 
ment as a plea of guilty and in convicting thereon, 
and the conviction was quashed and the case remand- 
ed for trial. Queen v. Jaipal Koiree 

[11 W. B., Cr., 6 


PLiEA — continued. 

4 , — Qualified plea. — Beniat of 

commission of offence . — When a prisoner pleads 
guilty, bub goes on to say that he did not comip.it the 
offence with which he is charged, the plea is really 
one of not guilty. Queen v. Mittun Chowdhby 
[11 W. B., Cr., 53 

Queen v. Sonaoollah .• 25 W, E., Cr„ 23 

5^ Charge of murder. 

Statement hy the accused in answer to, — Penal Code, 
ss. 302, 300, exc. Jf, and expl. — Criminal Procedure 
Code {Act X of 1882), ss. 271, 299. — An accused 
person, in answer to a charge of murder, stated that 
he had killed his wife, hut that he had done so in 
consequence of his having discovered her in an act of 
adultery on the previous day. Held that such a 
statement did not amount to a plea of guilty on the 
charge, and that it was the duty of the Court to try 
whether the provocation therein disclosed was suffi- 
ciently grave and sudden to reduce the offence. 
Netai Luskae V. Queen-Empress 

[I. L. K., 11 Calc., 410 

PjLEa op guilty on one op two 

CONTBADIOTOBY CHABGES. 

See False Evidence— Contradictory 
Statements . 8 B. L. B., Ap., 25 

PLEABBE. 

Col. 

1. Appointment and Appearance . 4432 

2. Authority op, to bind Client . 4436 

3. Remuneration .... 4439 

4. Removal, Suspension and Dismissal 4441 

5. Purchase op Decrees by Pleader 4445 

See Attorney and Client 1 N, W., 1 

See Barrister . I. L. B., 3 Mad., 138 

See Consideration . 3 N. W., 25 

See Costs— Special Cases— Plaintiffs. 

[8 Bom., A. C,, 241 

See Minor— Representation of Minor 
IN Suits . . 11 C. L. E., 15 


Q, — — Penal Code, s, 211. 

— False charge. — Irregular yrocedure . — A prisoner, 
charged under section 211 of the Penal Code with 
having brought a false charge with intent to injure, 
by accusing A. of having- caused the death of a person 
by doing a rash or negligent act not amounting to 
culpable homicide under section 304 {a), stated at the 
trial that the original complaint made by him was 
false, and that he made it unthinkingly. The Ses- 
; : sions Judge treated this statement as a plea of guilty, 

|i^ and sentenced the prisoner to rigorous imprisonment. 

No record of the prisoner’s plea, as required by sec- 
tion 237 of the Criminal Procedure Code, appeared 
on the proceedings, nor did it appear that the charge 
' had been explained as well as read to the prisoner, 

; and the Judge considered that the original com- 

plaint did not amount to a false charge of an offence 
under section 304 {a). Held that the conviction was 
bad. Empress v. Gopal Dhanuk 

^ ■ [I. L, B., 7 Calc., 90 ; 8 O, L. B., 471 



Suspension of— 

See Privy Council, Practice of— Spe- 
cial Leave to Appeal. 

[I. L. B,., 2 All., 511 

Withdrawal of license to prac-» 

tise as — 

See Recorder’s Act . 8 B, L. K,, 180 

See Superintendence of High Court- 
Charter Act, s. 15 — Civil Cases. 

[6 B. L. B.., 180 

1. APPOINTMENT AND APPEARANCE. 

X. Appointment, — Power of others 

than mooMears to appoint. — Not merely authorised 
mooktears, but other persons generally, are at 
liberty to appoint pleaders by vakalatn amahs. In 
THE MATTER OF NUBEE BUKSH . 7 W. B.,, 481 
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PliEADBB — continued. 

1. appointment and appearance 

— continued* 

Appointment— 

^ Valcalatnttmali, 

Nature of.— The acceptance of a vakalatiianiah by a 

’ 

o Appearance . — Filing vahalat- 

nawaTi.- Criminal Prorednre Code, 

authorised pleader appearing m defence oi an 

uerson under section 186, Criminal Procedure Code, 
Bhouia not be required to file ^ 4^ 
ANONYKOUS . . , . 7 mad., np.. 


PLEABBB— cowfijawd. 

1. appointment and AFPBARANCB 

— continued* 

Appearance— 

e.g., of a inooktear standing hehind the pleader. 
In the matter or Guaiuj ^ 355 


Civil Procedure 


Code, 1859, s. 18*-^Mig}d of f leader to 
Am^late Court and sulseguent stages of suii. 
W&n a pleader appears in a regnlav =‘PP^1 
the High Court, he is competent under that raUUt 
namah, unless it is revoked, to appear tor * 

in the subsequent stages of that case, and i 
appeal, if preferred to the Privy 'nl^ 

of Act VIII of 1859 applying to 
Original Courts. Mbkhun Lali ®' 

Singh • . • „• • ® * *’ 

— VaJcil , — Claim nn- 


g ^ — Act XX nf 1 SS 5 , 

pear in person on the day of the ^ ^ 

presence of the plaintirs pleader and «>' ^ 
was an appearance within 1055' 

having reference to section 20, Act XX oi lbt>5. 
SONATUN Doss V. Kalee Pershap^D ^ 

VaJcil of Eigh 


clmd.—RigU to plead in Small Cause Court.- 
A vakil of the High Conrt in Calcutta is entitled 
practi^^ a pleader in the Calcutta Comt ot Small 
Causes. IN »B Tooisbb Doss bBAi, 

[a Ind. Jur., N. S., 138: T w. it., 


der 1.246, Act VIII of m9.--Fresh vaJcalatnamah. 
—The vakil retained by the plaintifi m suit in 
which a decree has been given for the plaintiff, is 
competent to plead for his client in answer to a 
claim advanced (under the first portion of section 
246 of the Civil Procedure Code) to xiroperty attach- 
ed in execution of such decree, without the produc- 
tion of a fresh vakalatnamah. Gotal Jayachand 
V* Habgotind E.H1JSHAL • 5 Bom., A, O., bo 

0 . ■ I— Fresh^ vaJealai- 

namah.— AvpUeation for new trial— ktKs\ vaka- 
latnamah is not necessary to enable a, pleader to appear 
in an application for a new trial before a Small 
Cause Court, wheu the pleader presenting the appli- 
cation is one who was employed m the original suit 
SxjTiO Chubn Ghossal ®. SiCfBOOP^toraDM^Do^ss 

of casp . — 


ly — CJ uwor. — 

VaUl changing sides on remand.-— Mad. Jieg. XIV 
of 1816 $. 22. — When a suit is remitted hy order of 
an Appellate Court for re-hearing or finding on an 
issue, the proceedings are in the trial of the smt, and 
consequently, under section 22 of Regulation XIV o 
1816, a vakil cannot change sides and hold a vaka- 
latnamah for the party opposed to the one for whom 
he appeared at the first hearing. Anonymous 

[4 Mad., Ap., 43 

0 — - Act XX of I860. 

—There is nothing in the provisions of Act XX of 
1865 which restrains any person from coming into 
the presence of the Judge and supplying information 
to the vakils. The word “appearance^"’ does not 
mean actual presence before the Judge in Court,— 


Act XX of 1865, 

e. ^‘.-Small Cause Court, 

ISetif noTtlS entitled to “he 

tise in the Conrt of Small Causes at Calcutta. IN 

bb Shashi 

Ttamniers. — At- 

iornius.- Civil Procedure Code (Jet XlV of lSSS), 
o'and 36 — Presidency Small Cause Com t Act, 
XT oftsk Is. 38 and 78.-Si,hi to pracUse- 
Pulesk Power to mahe Baplbit, West, 

A T ATT? AM 13 None but barristers and attoi- 

nSstora ieS right to practise in the Boinh,j| 
Coht of Small Causes. Neitlwr sections 2 
the Code of Civil Procedure (Act No. XIV of 1882) 
nor actions 38 and 76 of the Presidency binall Cause 
rouH Act (No. XV of 1882). give the pleaders of 

Si“e Bomba; High Court that right The 
of section 47 of Regulation II 
persons holding sanads from the 

2 ofthicode of Civil Procedure, 18f - 

everv pleader a title to appear and P^«Ad, ii only 

enaci that “ me«s 

s pleader” gives them no 

rfxiV ofl882,"‘‘hy a pLdcr duly appointed to aet 
force ill the particular Conrt. Per Pinhbt, SOOTT, 
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PXiBADEB— 

1. APPOINTMENT AND APPEARANCE 

— continued* 

Appearance— cow^mwec?. 

and Latham, JJ. (West, J., dissentiente ), — The High 
Court has the power of making rules for the admis- 
sion of pleaders to practise in the Bombay Court of 
Small Causes ; and the Bombay Court of Small Causes, 
under section 9 of the Presidency Small Causes Court 
Act, XV of 1882, also has the power of making simi- 
lar rules with the sanction of the High Court. In 
EE Pleahees of the Hig-h Couet, Bombay 

[I. li. E.., 8 Bom., 105 

13, ^ Prosecution . — 

liigM to appear in Criminal Courts. — A counsel or 
pleader is entitled to appear and act on behalf of the 
prosecution in the Criminal Courts, Chandi Chaean 
Chatteejee V. Chandea Kumar Ghose 

[5 B. li. B., Ap., 70 : 14 W. R., Cr., 23 

14, — Admitting vakils 

to defend in Criminal Courts. — The practice of ad- 
mitting private vakils to defend parties in Criminal 
Courts is not illegal. It was discretionary with the 
Magistrate to hear such agents or not under section 
186 of the Criminal Procedure Code, 1872. Anony- 
mous 7 Mad., Ap., 37 

15, — 'Right of pleader 

to appear. — Inquiry under Criminal Procedure Code, 
s. ISO . — At an inquiry held by a Magistrate under 
section 180 of the Criminal Procedure Code, 1861, a 
complainant has no riglit to be represented by a pleader. 
Binhaohaei V. Dracup . 8 Bom., A. C., 202 

18. — Private prosecu- 

tor . — Criminal reference to High Court. — Crimmal 
Procedure Code {Act XXV of 1861), s. 454.— Pri- 
vate prosecutor not allowed to appear by pleader on 
a .reference to the High Court under section 434 of the 
Criminal Procedure Code, 1861. Queen v. Ramjai 
Mazumdae . . . 6 B. L. B., Ap., 46 


PBBADEB — continued* 

. 1. APPOINTMENT AND APPEARANCE 
•“^continued* 

Appearance — cowjfmwei. 

any other pleader for the appellant and ask him if he 
is ready to proceed with the case, but may at once 
dismiss the appeal. Beojo Soondueee Dossia a. 
GiiiMOEE , . , . . TW. B., 336 

19, Hon-appearance.— 0/ 

pleader, — Absence for reasonable cause. — discretion 
of Court. — Neglect on the part of a pleader should 
not be visited on an innocent client when it is within 
the power of the Court to mitigate the result by the 
exercise of a little indulgence. A case having been 
fixed for hearing at a jDarticular time, the pleader for 
the defendant was unable to attend by reason of the 
sickness of a friend. The plaintiff's pleader was will- 
ing that the case should be postponed, but the Sub- 
ordinate Judge insisted upon the case being proceed- 
ed with ex parte. Held that there bad been a failure 
on the part of the Court to exercise a proper judicial 
discretion. Aghumbit Jha y. Jewun 

[11 C. L. B., 11 

29^ Control of ease . — Senior 

pleader. — Arguments. — The senior pleader who is 
present has the entire control of a case in the High 
Court, and it is not open to the junior pleader to take 
any ground of appeal which his senior has not thought 
fit to argue, except only when the senior has obtained 
the permission of the Court that the course should 
he taken. Seeeneebash Roy v. Umbika Churn 
Roy 12 W. B., 375 

2. AUTHORITY TO BIND CLIENT. 

21, Statement by pleader.— A4- 

missions made in conduct of suit. — When a pleader 
in the conduct of a suit makes admissions on behalf 
of a client, the client is bound by such adniissioDs. 
Beeebley V. Chittue Kooae . 5 IN. W., 2 


S. C. SUDDUBUJDDEBN SlECAE V. RAM JoY MO- 
zoomdar . . ,14 W. B., Cr., 51 

Queer e , — Whether they could appear at all in such 
cases. Laloo v. Adam Siecae. Government v. 
SuEJAKANT Achaejia , . 17 W. B., Cr., 37 


1 


17. 


XX of 1865, 

-Acting as private agent. — The word 


s. 5. — Actl 
“act^^ in section 5 of the Pleaders and Mooktears 
Act, XX of 1865, means the doing something as the 
agent of the principal party which shall be recog- 
nised or taken notice of by the Court as the act of 
that principal. There is nothing in the words of the 
Act or in its spirit to prevent a person as private agent 
from going between the prisoner and the duly author- 
ised vakil upon whom the real responsibility of the 
defence rests. In the mattiiie of the petition of 
• Puzzle Ali . , . .19 W. B., Cr,, 8 


18. 


hiahilUy to go on 

-duty of Judge. — When one of the 


mith appeal.- 
pleaders for an appellant states his inaijility to go on 
with an appeal, the Judge is not bound to seiidfor 



22. Admission by 

pleader in conduct of case. — A party is bound by the 
admission of his duly constituted vakil, when the 
admission is one of a fact which, but for such admis- 
siou, the opposite party would have had an oppor- 
tunity of proving. Naeain Roy v. Seeenath 
Mittee . . . . .9 W. B,, 485 

23. — Admission of 

vakil in criminal case. — Admissions of a vakil cannot 
bind his client in a criminal case. Queen v. Kazim 
Mundle . . • . 17 W. B., Cr., 49 


24. Mofussil Courts. 

— Questions of laio and fact. Admissions in respect 
of. — Per Jackson, J . — A valdl in tlie Courts of the 
mofussil is not empowered to make admissions on 
points of law on behalf of his client, although he may 
make admissions on points of fact. Jusoda Koon- 
VVAE V. Goueeb Byjnath Peeshad 

[1 Ind. Jur., m S., 365 

Abdool Gunnee V. Goue Monee Debia 

[9 W. E„ 375 



i 

* 

i 
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PXtBABBB. — continued, 

2. ADTHOKITY TO BIND CLIENT— cowKwwe^Z. 


Statement by pleader- 
25. 


•continued, 

jErroneous con- 


sent of vakil. — Where a vakil upon a mistaken view 
of the law goes beyond and contravenes his instruc- 
tions, his erroneous consent cannot bind his client. 
Eam Kant Chowdhby v, Beindabtjn Chundeb 
Doss . . . . . lew. R., 246 

20, Statements hy va- 

kil out of ordinary scope of his authority. — The 
greatest, caution should be exercised by the Courts be- 
fore acting upon statements out of the ordinary scope 
. of the vakiFs authority in the particular matter for 
which he was employed. Venkatabamanna d.Cha- 
VELA Atchiyamma . . .6 Mad., 127 

27 . — Verhal admis- 


sion made hy pleader. — In a suit to set aside a sale in 
execution on the ground of fraud, — Held, in reference 
to the terms of certain statements made by the plain- 
tiifs’ pleader, from which the lower Appellate Court 
had inferred that the plaintiffs must have become 
aware of the fraud at a date earlier than that alleged 
by them, that verbal admissions made by the pleader 
of a party to a suit must be received with caution, 
must he taken as a whole, and must not be unduly 
pressed. Natha SiNea v. .Iodha Sinq-h 

[I. L. R., 6 AIL, 406 


28. 


'Power to ma'ke 



admissions or statements to hind client, — Pelinquish- 
ment of part of defence. — In a suit to recover pos- 
session, wdiere defendants^ pleader stated before the 
Munsif that if the thak map (which was not at the 
time in Court) could show that the lands in dispute 
had been surveyed as part and parcel of the plaintiff’s 
talook, his client wmuld give up his claim, — Held that 
the statement was not one which was within the 
scope of the pleader’s authority to make, and was not 
binding upon the client. Chtjnder Coomab Deo 
t’. Sfdaktit Mahomed Khan . 18 W. R., 436 


29. 


Co 01 sent of 


pleader, — JEffect of admission . — The admission of a 
vakil made with due authority wdll hind his client 
though not present at the time of making it. Where, 
therefore, an order w'as made for the payment of a 
certain sum, being the moiety of the profits of an estate 
founded on the amount for which security had been 
taken as the rental of a zemindari when possession was 
given up, and that amount was admitted and assented 
to by the vakil in Court, and the order made accord- 
ingly, — Held by the Judicial Committee, affirming 
the judgment of the Court below, that such consent 
was binding on the client, and precluded him from 
afterwards opening the account. Rajundeb Nabain 
Rae V. Bijai Govind Singh 

[2 Moore’s I. A., 253 

30. — Admission of lia- 

hilify hy distinct admission of liability 

made by a vakil, who represented the defendant and 
whose authority w^as not questioned, was held to be 
sufficient to warrant a decree in favour of the plain- 
tiff. Dosses v. Pxtambub Phndah 

[21W.R.,332 


PLEADEB — coniimed, 

2. AUTHORITY TO BIND CLlEm-^-continued, 


Statement by pleader- 

31. — ; 

kil. — Hvidence of receipt of money.- 


continued. 

Admission hy va- 


The admission 
of a defendant’s vakil in Court w^as held to be legal 
evidence of the receipt of money, and to do away 
with the necessity for other proof. Kaleekanfnd 
Bhuttachaejee V. Gibeebala Debia 

[10 W, B., S22 

32, Power of pleader, — Power to 

compromise ease . — Ordinarily a vakil who is employed 
to conduct the case on behalf of his client has no 
implied authority to compromise it. In the absence 
of any express provision in the vakalatnamah, he can 
make no compromise which will he binding upon his 
client, except with his consent. Pbem Sook v. Pir- 
THEE Ram 2 Agra, 222 


33. 


Power to com- 


promise suit. — Pleaders, unless specially empowered 
so to do, have no authority to compromise cases con- 
ducted by them. Sibdab Begum v. Izzttt-ool- 
nissa 2 3sr. W.,149 


Consent to matter 


34. 

beyond scope of suit, — A consent by the vakil of a 
party to a decree being made binding on property 
other than what the parties to the suit may have an 
interest in, is a consent to uffiat is beyond the scope 
of the suit, and can neither be binding on the party 
nor acted upon by the Court. Avuii Khadab v, 
Andhu Set . . • . 2 Mad., 423 


85. 


of defence. — Where a pleader authorised only to con* 
duct the defence in the usual way pledged his client 
to relinquish his defence if the plaintiff would assert 
on oath that the defendant was not the owmer of the 
property, in dispute, it was held that he had exceed- 
ed his power, and that his client was not bound by 
his act. Hakeemoonnissa o), Buldeo 

[3 Agra, 309 


36. 


Unauthorised re* 


linquishment hy pleader. — It is not within the ordi- 
nary scope of a pleader’s duties to relinquish any 
portion of his client’s case without express authority 
from the client, who is not hound hy such relinquish- 
ment, unless it was authorised hy himself. Goub 
Peeshad Doss D. SooKDEB Ram Deb 

[12 W. B., 279 


37. 


Melinquishmeoit 


of pari of claim. — A vakil has no authority under 
an ordinary vakalatnamah to give up a portion of the 
claim already decreed, and any such abandonment 
will not be binding on his client. When a case is 
remanded with the specific declaration that the plain- 
tiff shall obtain ‘‘possession of the disputed proper- 
ty,” the lower Court has no jurisdiction to debar the 
plaintiff from any portion thereof by reason of a re- 
linquishment made hy the vakil. Abdul Sabhak 
Chowdhbt V. Shibkisto Daw 

[3 B. E. B., Ap., 15 : 
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2. AUTHORITY TO BIND continued. 


Power of pleader-™ 

m. 


-continued. 


Withdrawal 

from suit , — Vahalatnamah. — A vakalatnamali given 
by a plaintiff, and couched in general terms, suffices 
primd facie to authorise the vakil to apply on behalf 
of the plaintiff for leave to withdraw from the suit ; 
and in the absence of anything to show that the 
vakil acted contrary to his instructions, or otherwise 
was guilty of misconduct in making the application, 
the client is bound by the act of his vakil. Eam 
C ooMAB Roy r. Collector op Beeebhoom 

[5 W. B., 80 


89. ' 


Power of vakil 


to transfer decree . — A vakil by his ordinary employ- 
ment as vakil enjoys no authority authorising him to 
transfer a decree. Hohur y. Jappbb Hossein 

[2 N. W., 195 


3. REMUNERATION. 


40. 


Amount of remuneration.— 

Vakil . — Although a vakil is entitled to whatever 
charge his client agrees to, yet if he acts under an 
engag<-'nient constituting him his client^s mooktear 
and legal adviser, he is hound hy the same rules as 
an attorney, and is therefore entitled only to such 
reasonable remuneration as the law allows. Usmut 
Koowar V. Tatler ... 2 W. B.j 307 


41. 


Suit for fees . — 
-In a suit hy a 


Costs hetiveen party and party. 
pleader for the balance of vakil’s fees where it was 
found that there w^as no contract, — Held that, in con- 
sidering the proper fee to be allowed, the lower Ap- 
pellate Court had nothing else to guide it hut what, 
according to the practice of the Court, was allowed 
as costs between party and party. Juloonath Butt 
V. Rushad Ali , . . . 19 W. B., 105 


42. 


Suit hy vakil for 


fees.— Act I of 1846, s. 7.—Beng. Meg.^XVIIof 
1814, s, 25 . — Costs. — In a suit brought by a vakil 
against his client for the amount of his fees, and in- 
stituted after the passing of Act I of 1846, but before 
the Pleaders and Mooktears Act, XX of 1865, came 
into operation,— that, where the services in 
respect of which the fees were claimed consisted of 
the conduct of a suit 'which was dismissed for a de- 
ficient plaint, under section 29 of Act VIII of 1859, 
the vakil is not entitled to the full amount of costs 
under Act I of 1846, section 7, or the scale fixed by 
Regulation XXVII of 1814, section 25 ; hut in the 
absence of an express agreement he is only entitled 
to a reasonable sum as remuneration for his work 
and labour as a pleader. So much of Regulation 
XXJX of 1814 as was before January 1866 unre- 
pealed, and the whole of Act I of 1864, are repealed 
by Act XX of 1865, which came into operation oh 
January 1st, 1866. Ameerunnissa v. Chapman 

[1 Ind. Jur., M. S., 8S4; 6 W, B., 108 


48. ' 


Costs as between 


pleader and client.— Pom. M.eg. II of 1827, s. 52 , — 
Act I of 1846, ss. 6 and 7. — The provisions of Regu- 
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Amoniit of TemuneTa.tiQn^eontinmd. 

lation II of 1827, section 52, clauses 1 and 2, and of 
Act I of 1846, section 7, regarding the award of 
pleaders’ costs by way of a percentage, relate only to 
costs as between party and party, and (inasmuch as 
section 52 of Regulation II of 1827 is, by section 6 
of Act I of 1846, expressly rendered inoperative 
for any purpose except for the purposes of section 
7 of the latter Act) there is not any statutable pro- 
vision for costs as between pleader and client, so 
that, in the absence of an agreement between them, 
the pleader is left to his remedy on a quantum meruit, 
GaNGJI ViTHAL V. SiTARAM SHEIDHAR 

[9 Bom., 88 

44 . Right of suit for fees.— 

Cause of action . — Uncompleted case. — Where a vakil 
has undertaken the conduct of a suit, he is bound to 
proceed with it, and cannot sue for his fee, in the ab- 
sence of a special agreement, until the suit is com- 
pleted, unless where the client has dispensed with his 
services. Buckapatnam Thathachaelu d. Kaja- 
MiYA . . . . .6 Mad., 265 


45, 


Bight to additional fee.— 


Fees of vakil for applications in suit when he is 
hound to carry suit to its conclusion. — Where, under 
the practice existing in the Courts, a vakil receiv- 
ing a fee for prosecuting or defending a suit is bound 
to carry the suit to an end, and to make all necessary 
applications in the execution department without fur- 
ther fee, no second fee is allowable to a vakil for 
applications presented in the execution department, 
unless it can be shown that the services of the vakil 
originally employed were not available. Takee Ali 
Khan v. Gool Mahamed Khan 

[1 ISr. W., 69 : Ed. 1878, 123 

40 . Agreement for further re- 

muneration in successful case.— pair as, 
— Act I of 1846, s. 7. — Inain patras or agreements, 
oral or written, made contemporaneously with the 
vakalatnamahs by clients with their pleaders for 
the payment of rewards in addition to the regulation 
fees, provided their cases are decided in their favour, 
are not nudum pactum, and, having regard to section 
7 of Act I of 1846, cannot be considered as illegal. 
Farsheam V. Hieaman . I. Xi, B., 8 Bom., 418 


47. 


Suit hy pleader 


for fees.—k.n application 'was made for leave to sue 
defendant in forma pauperis, and he agreed with 
certain vakils to give them full fees, according to 
the valuation of the claim, in case they should suc- 
ceed in having the application rejected. Meld that 
this 'vv^as a valid agreement, and that the vakils, 
having performed their part, were entitled to recover 
upon it. Ram Kant Nandi v. Shib Nanda Rai 

[2 C. Ii. R., 168 

43 . Bight to recover tBe.— Legal 

Praciiiioners Act, ss. 27, 28, 30. — Suit hy pleader 
to recover fee from client . — Contract Act, s. 70 . — 
Civil Procedure Code, s. 622.— The Legal Practi- 
tioners Act does not debar a pleader from recovering 


I 
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Eiglit to recover tee— continued, 

a fee froai liis clieiit when no contract in writing is 
made. Rama v. Kukji . I. L. R., 9 Mad., 375 

49 , Division of fee where more 

than one pleader. — Mad. Reg, XIV of 1816 » s. 
30. — Fee, Division of idhere two valciU appointed, 
— The rule under Regulation XIV of 1816, section 
30, that each of two vakils appointed by a party to 
a suit shall he entitled to a moiety of the fees pay- 
able, applies only to cases 'where they are appointed 
by the saiiie vakalatnainah, Kisaea Rukkamma 
RaU O. CeIPATA ViYY ANITA DiKSHATIJLTJ 

[1 Mad., 369 

5 Q, Pee allowed for registra- 

tion petition. — Act I of 1846, s. 7 . — The fee to be 
allowed to a pleader upon a petition to the Court to 
establish the right to have a document registered 
under Act XX of 1866, section 84, was one fourth of 
the fee allowable in a regular suit, as was provided by 
Act I of 1846, section 7. Collbctoe or Thana v, 
G-ana Ramji Patil . . 7 Bom., A. C., 132 

51 , Pees in suit under Regis- 

tration Act, 1864, s. 15. — Regular suit, — A suit 
under section 15, Act XVI of 1864, was not a sum- 
mary but a regular suit, and full fees were awarded 
for pleaders. Mowla Buesh v. Am Khan 

[9 W, B., 101 

52 , Fees in suit for judicial se- 

paration. — Divorce Act, IV of 1869. — Estimation 
of fees. — In a suit for a judicial separation and ali- 
mony decided under the Indian Divorce Act (IV of 
1869), the only basis for the estimation of pleader’s 
fees is ten times the amount of alimony for one year. 
Scott v, Scott . • . . 7 Mad., 394 

53 , Fees in partition suit.— ATear- 

ing /ee.— The ordinary rule for assessing the hearing 
fee according to tlie market value of the property in 
suit is not apidicahle to a suit for partition, and the 
Court in each such case ought to fix the amount of 
the fee. Kietee Chendbe Mittee i). Anath Nath 
Deb ..... 13 0, B,, 253 

54 , Fees in suit for pre-emp- 

tion.— XX of 1865, s. 37 . — Pleader's fees on 
what valuation of property calculated. — Held, in a 
suit for pre-emption, where it was found by the 
Court that the actual price of the property was less 
than the price stated in the deed of sale, and the 
Court gave the plaintifiE a decree with costs, that the 
amount payable by the defendant in respect of the 
fees of the plamtift*’s pleader ought to be calculated, 
not on a valuation of the property which was found 
to he false, nor on the amount on which the Court fee 
on the plaint was paid, but on the real value of the 
property as found by the Court. Debi Singh v, 
Bhup Singh . . . I. B. B., 1 All., 709 

4. REMOVAL, SUSPENSION', AND DISMISSAL. 

55 , Removal. — Poioer to remove 

vakil, — District Judge. — A District Judge has no 


4. REMOVAL, SUSPENSION, AND DISMISSAL 

-^continued. 


power to remove a vakil against his will from a 
Court to which he has once been allotted, except for a 
criminal offence, misbehaviour, or neglect of duty. 
In the mattee oe Vamanaji Koneea 

[1 Bom., 136 

50, ^ Removal of 

pleader from one Court to another. — A Zillali Judge 
has no authority to oblige a pleader to leave a Court 
in which he has been practising and to proceed to an- 
other. In the matter oe the eetition of Maho- 
med Manafe . . . .10 W, B., 332 

5 > 7 ^ Suspension.— Jtci? XX of 1865, 

— Power to suspend pleader. — A Zillali Judge has no 
power, under Act XX of 1865, to suspend a pleader 
of the High Court from practising in the Courts of 
his district on the ground of incompetency. His pro- 
per course is to make a representation to the High 
Court. In the matter oe Kishoree Lall Sir- 
car . 14W. E.,217 

58. Act XX of 1865, 

— Improper conduct. — The omission of a pleader to 
examine the record of the case before making an ap- 
plication to stay execution proceedings upon the 
ground of a compromise, was held not to amount to 
grossly improper conduct : and his not verifying the 
statement of the parties who came to him and made 
their statements (one of them being a mooktear) was 
considered at the most to amount to carelessness, but 
not grossly improper conduct ; whilst his omission to 
obtain the authority or concurrence of the senior 
pleader in the case could not be said to be improper 
conduct witliin the meaning of Act XX of 1865 — cer- 
tainly not such grossly improper conduct as to call for 
the punishment of suspension for six months. In 
THE MATTER OE THE PETITION OE SrEENATH ROY 

[17 W. B., 405 

59 , Unprofessional 

conduct. — Commission to moolctears. — Act XX of 
1865. — Criminal offence. — A., a pleader, was engaged 
by B., who was acting on behalf of C., to defend cer- 
tain persons cha^rged with the offences of rioting and 
of having caused grievous hurt. Two of the accused 
persons were relatives of Q. A. agreed with B, that, 
if all the accused were acquitted, his fee was to be 
R500; if the two who were the relatives of C. 
were acquitted, then he was to receive R250; but 
in the event of none of the accused being acquitted, 
he was to receive only R40, Before the trial B, 
paid A. H475 •, this having come to the knowledge 
of 0., he telegraphed, saying that the fee was exor- 
bitant, and A., upon being remonstrated with, hand- 
ed over R250 to a banker to be placed to bis {A7s) 
credit. A. alleged that, out of R225 which remain- 
ed with him, he paid R140 to B. as commission, 
and that R25 'were paid to his mohurir. Held that 
A, was guilty of fraudulent and grossly improper 
conduct. He was suspended from practising for the 
period of one year. Per Pontiees, J, — If a mook- 
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4. REMOYAL, SUSPENSIOl!T, AND DISMISSAL 
■^continued, 

SuBpension— ‘continued. 

tear, paid for bis services by bis employer, were to 
receive in addition, witbout the knowledge of bis em- 
ployer, a percentage or commission from tbe pleader, 
be would be answerable, not only in tbe Civil Court, 
but also in tbe Criminal Court, to a charge of obtain- 
ing money improperly from bis employer. In the 
MATTEE OE PEAIi¥ MOHUN GOOHO 

[11 B. L. B., 312 

. 00 ^ : Potver of in. 

terim suspension, — Legal Fraeiitioners Act (XFIII 
of 1879) i s. 14, cl. 5, and s. 40, — Tbe power of interim 
suspension given under section 14 (clause 5) of Act 
XVIII of 1879, when read with section 40 of tbe same 
Act, can only be exercised after tbe pleader bas been 
beard in bis defence and pending tbe investigation 
and orders of tbe High Court. In the mattee oe 
THE PETITION OE KrISTO LaLE NaO 

[I. L. B., 10 Calc,, 256 

Misconduct of pleader.— 

Legal Fractitioners Act (XFJII of 1879), ss. 10, 
S2. — Moohtear. — Illegal praciising , — A pleader or 
mooktear practising in contravention of tbe provisions 
of section 10 of Act XVIII of 1879 is punishable 
under section 32 of that Act only by tbe Court before 
which be bas so practised. In the matter oe the 
petition oe Gang-a DayaTj . I, L. B., 4 AIL, 375 

02 , — ^ B efn sal to 

argue case after signing memorandum of appeal . — 
Semhle, — Where a pleader who has signed tbe memo- 
randum of appeal refuses to argue the case on tbe 
ground of being unable and unprepared, be is liable 
to be either dealt with by the Court for neglect of 
duty, or sued by tbe client for neglect of bis inter- 
ests. Buldeo Misser n. Ahmed Hossein 

[15 W. B., 143 

03. — — — Omission to exa- 

mine record before certifying appeal. — A pleader is 
not guilty of grossly improper conduct, but substan- 
tially and sufficiently complies with tlie 2nd of the 
Rules of 23rd May 1871, if he examines copies of 
tbe record, and not tbe original record, before be 
draws tbe grounds of appeal and certifies them. In 
THE MATTER OE NOOR AhMED . 17 W. B., 338 

04 ^ Legal Practi- 

tioners Act [XVIII of 1879), ss. 15 and 40. — Interim 
suspension. — Police papers . — Depositions of wit- 
nesses, or confessions taken at a police investigation, 
arc not, as far as their subject-matter is concerned, 
any more the property of the police than tbe pro- 
perty of tbe prisoners, and a pleader is not guilty 
of misconduct of any kind iu making use of such docu- 
ments for tbe benebt of Ins client, when delivered to 
him by tbe client, however improperly tbe client may 
have become possessed of such documents, provided 
tbe pleader is neither party nor jirivy to obtaiTiing 
tbean. In the matter of the TETfTiON oe Kkisto 
Lald Nag . , . I. L. B.j 10 Calc., 258 


PLEADEB— 

4, REMOVAL, SUSPENSION, AND DISMISSAL 

— continued. 

Misconduct of 'ple^deic —continued. 

65, — Vnauthorised ■ 

statement. — It having appeared that, witbout any 
instructions to that effect, tbe pleader conducting' a 
suit in tbe lower Appellate Court bad suggested, of bis 
own motion, that the mother was a frail wmman, and, 
being in improper intimacy with tbe def endant, bad 
executed tbe kobalas for him, — Seld that tbe pleader 
had acted with gross impropriety, and should be 
called up and censured by the District Judge. Gfnga 
Ram Sadhooehan n . Panch Cowree Poeamanick 

[25 W. B., 366 

66 . Strilcing pleader 

off the rolls. — Act XX of 1865, s. 16. — Case in wliicb 
the High Court declined on tbe facts to strike a 
pleader off tbe rolls for using improper expressions 
during tbe argument of a case before a Zillab Judge, 
who recommended, after observing the requirements 
of section 16, Act XX of 1865, that such punishment 
should be awarded. The Zillab Judge should have 
called the pleader to order, and required him to apo- 
logise. In the matter oe Cruise 

[14 W. E., Cr., 53 

07 . Power to suspend pleader* 

— Act XX of 1865. — A Zillab Judge bad no power 
after the 1st January 1866 to make an order under 
Act XVIII of 1852 dismissing a pleader. He should 
have proceeded under section 10 , Act XX of 1865, and 
referred tbe matter, with bis report, to the High Court. 
Even under Act XV HI of 1852, under which tbe 
Judge erroneously acted in this case, a pleader was 
liable to dismissal only on proof of conviction of a cri- 
minal offence by a competent Court, or on proof of a 
declaration or finding by a competent Court (in a suic 
or proceeding to which the pleader w'^as aparty) that 
he was guilty of a breach of trust, or for fraudulent 
or dishonest conduct in tbe discharge of bis profes- 
sional duty, and this also after notice and adjudica- 
tion as prescribed by section 4. In the MATTER of 
THE PETITION OF AhMEENOODDEEN AhMED 

[6 W. B., Mis., 5 

08. 'PTOGeduTe.—Fleader or mode- 

tear, Charge of misconduct agmrist. — Any charge of 
misconduct against a pleader or mooktear bolding a 
certificate under Act XX of 1865, other than a record, 
ed conviction of a criminal offence, must be made 
and substantiated, and a report submitted to the 
High Court, as provided by section 16. In the mat- 
ter OE SUDDEROODEEN MAHOMED 

[7 W . B., 316 

09. XX of 1865, 

s. 14. — Misconduct of pleader. — Wlien conduct is 
charged against any pleader of a subordinate Court, 
which, if pi-oved, would amount to an offence, that 
conduct should be inquired into, not simply as im- 
proper coudnet, but as an offence to be made tbe 
ground, if esbiblished, of bis dismissal niider section 

I 14, Act XX of 1865. In the matter of Gunesu 
[ Chunder Gangooly . . 13 W. B„ 466 
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— continued. 

'2xoeedLiiTe---contmued. 

Act XX of 1865, 

S u -Power of ZilUh Jndge.-k ZillaL Judge has 
uo authority to initiate procedings 
of the lower grade under section 16, Act XX ot 1865, 
which requires that the inquiry should be made by 
the Court in which the pleader committed the act of 
misconduct. iK tee maitbb or the ^mOE or 

KOMLAKANT DEaSAI. • • IX W. K., AJil 

— Act XX of 1865. 

-Report to Judge on acquittal offleader by mbordi- 
note CourA— In a case tried under the provisions of 
section 16, Act XX of 1865, where the subordinate 
Court is of opinion that the pleader should be acquit- 
Sd, it is not necessary that there 
to the Judge. In the matteb of 
Sein • *’ 


PLEADIHGSs 

See Cases undeb Abmissiok^— Abmissiohs 
IN Statements anb Pleadings. 

See Cases dndeb Estoppel— Statements 
and Pleadings. 

See Lien . . I. L. B-s ^ Cale.» S22 

See Cases undeb Plaint. 

See Vendob and 

dbbation . . 6B.L.K.,630 

See Cases undee Weittbn Statement. 


rfa ' — - 

fiolts Act. XVIII of 1S79 e. n.-Conmctxm £ 

pleader of criminal offence.— Case report^ to the 
^TTiah Court.— Argument allowed to show that coupw- 
fZ was luegal.-k District Judge reported to the 
High Court for orders the case of a 
been convicted of cheating under fe^^^ioji 417 of the 
Penal Code, and who, in the opinion of the D*!trict 
judo-e was unfit to be allowed to practise. Upon 
the hearing of the case, counsel w'as permitted to go 
behind the eonviction in order to show that the acts 
of the pleader did not amount at law to the offence 

s r«w I. «« .“So 

6. PUBCHASE OF DECBEES BY PLEADEB. 

7S - Purchase hy pleader of de- 

cree in suit which he has conducted.--N«^ai 
to execute decree.— It is not expedient that Pjeaders 
kould by purchase become the persons entitled to 
exSe Icveee in suits in which tFey ^ve been en- 
gaged. Goshain Jug Eoop Gbbb n. 

. Sale in execution 


Legal Fracti- 


- Rules of pleading in India.-A 

1. - 4. ,.v./%vr/AY.no.fl Tiv tTxft tecniii 


-The 


JLULeS UJ , ,7 T • 1 

Courts in India are not governed by the technical 
rules of pleading whidi obtain 
ing English law. Pitambub 

BOSSEE , . • • • * ' 

PLEDGE OE GOODS. 

See Bailment . 5 B. L. B., Ap., 31 

Nea CONTBAOT Calc.. 497 

POISONOUS DBUGS ACT (BOMBAY). 

See Maqisteate, Jueisdiction of-Spb- 
ciAi ACTS— Bombay Act HU or 18bb 

[I, L. E., 4 Bom.. 167 

POLICE ACT, XXIV OF 1859 (MADKAS 
POLICE ACT). 


. s. 48. 


See Fine . • .3 Mad., Ap., 9 

See JiTEiSDicTioN or Cbiminal Couei 
Ettbopean Bbitish Subjects. 

[5 Mad., Ap., 25 

See Madras Police Act, 1859. 

See Sentence— Imprisonment. 

[3 Mad., Ap., 9 


s. 5S. 


of decree.— Collusion of vakil of judgment-£Uw 
iuh decree.holder.-Xhe conduct of a vakil who, 
having acted in that capacity on hehalf of a judo- 
ment-debtor in certain proceedings in execution of 
a decree, subsequently became partner with the de- 
crM holder in the purchase of the property, remark- 
fd upon. Q«<ara:-Whether, under such circum- 
luces, the purchase by the vakil, 
by the decree-holder in conjunction with him, could 
not be set aside. Boy “itat Maiwta v. Ub- 
QUH ABT . 4 B. L. K., A. C., 181 : 13 W. B., 209 
Wajed Hossein V. Ahmed ^qq 

PLEADBBSHIF EXAMINATION. 

See ArrBAL to Pbiyy Counciii — Cases in 

WHICH APrEAL lies— ApPEAL^IE 

DEES - . 1. L, B., 6 All., 163 


See Estoppel— Estoppel by Conduct 

[5 Mad., 4:66 

See Bight op Suit— Money Had and 

Received . • ^ Mad., 466 

(ACT V OF 1861). 

s 13 . — Cost of constable . — A Magis- 

T _ A /%4- 1 ftfil f.n 


trate has no power under the Police Act, 1861, to 
realise the cost of a police constable from an indi- 
vidual. Queen «. Bohimkant ^ ^5 

S. ^B.---Arrest.^Dufg of police 

1 • . rto A 1 €» TinlruG 


a. 4(£|U. .iJ.1 > J - 

officer -Under section 23, Act V of 1861, a police 
officer is not hound to arrest a person against whom 
no proceedings have been directed it he believes that 
he has not sufficient grounds for apprehending him. 
In the matteb op the petition ot Gbish 
Chdnder Nundbe . . 26 w. R., or., 

S. 2B.— Unclaimed property.— Tim^ 

— Timber claimed by a landowner as having 
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POLICE ACT (ACT V OP 1861), ,s. 25 

— continued, 

been washed on bis estate by a river, is not nnclaimed 
property within the meaning of section 25 and fol- 
lowing sections of Act V of 1861. Chuttee Lael 
S iNQ-H u. Govsenment. • . 0 W. R„ 07 


s. 29. 


1 . 


See Cantonment Magistsatb. 

[1 Agra, Cr,, 24 

See Magisteate, Jueisdiction oe — Spe- 
cial Acts— Police Act, 1861. 

[4 W. R., Cr., 2 
1 W. R., Cr„ 5 

-European British subjects. 


•—Magistrate . — In a prosecution under the Police 
Act, V of 1861, the Magistrate is bound to take into 
consideration and determine the prisoners plea that 
he is a European British subject. Section 29 of Act 
V of 1861 does not give to the Magistrate jurisdic- 
tion over European British subjects. Queen v. 
Heaen 3 IT. W., 128 


2^ Bersons not police officers. 

— Section 29 of Act V of 1861 is not applicable to 
persons wdio are not police officers. In the mattee 
OP liAMKUMAE . . . 10 C. L. R., 521 


3^ Baslmess or negligence of 

police officers — Search for stolen properig , — Mere 
rashness or negligence on the part of a police officer 
before ordering the search of a man^s house for stolen 
property, does not constitute an offence amounting 
to a violation of duty under section 29, Act V of 1861. 
The violation there intended must be wilful inten- 
tional violation of some clear duty or other. Queen 
V, Bolaki Lall . . .19 W. E., Cr., 7 


4.^ Overstaying leave toiihout 

permission.— The failure of a police constable to 
resume his duty on the expiration of his leave does 
not constitute an offence under section 29, Act V of 
1861. In the mattbb op the petition op Jano- 
KiNATH Gupta. Empress v. Janokinath Gupta 
[I. L. R., 6 Calc., 625 : 8 C. L. R., 56 


5. 


Police officer withdrawing 


from the duties of Ms office without permission. 
— Police officer overstaying leave , — A police officer 
obtained leave of absence for one month, a substitute 
being appointed, and overstayed his leave tw'enty-nine 
days. Meld that such absence without leave did not 
amount to “ withdrawal from the duties of his office 
without permission,"^ within the meaning of section 
29 of Act V of 1861. Queen- Empbess v, Salig 
Ram .... I. L. R„ 6 All., 495 


■ 6 . 


• Submitting incorrect report. 


Penal Code, s. 218 . — A police officer negligently or 
improperly submitting an incorrect report of a local 
investigation may be punished under section 29 of 
Act V of 1861, in cases where the proof is insufficient 
to bring the case under section 218 of the Penal Code. 
Queen v, Boeoba Kant Mookhopadhya 

[15 W. B., Cr., 17 


POLICE ACT (ACT V OP 1861), 

— continued. 


s. -29 ^ 


7. 


Offence committed by police 


officer while under suspension . — A police officer was 
suspended by the District Superintendent and ordered 
to remain in the police lines, which he did not do. 
He was arrested and convicted under section 29, Act 
V of 1861, for disobeying the orders of his superior 
officer, and withdrawing from his duties without per- 
mission. Held that his conviction was illegal ; after 
suspension he was no longer a police officer under sec- 
tion 8 of the Act, and therefore could not he legally 
convicted under section 29. Queen v. Dinanath 
Gangooly 

[8 B. L. R., Ap., 58 : 17 W. B., Cr., 12 


8 . 


« Neglect to act on informa- 


tion while on other duty . — A police officer charged 
under section 19, Act V of 1861, with a violation of 
his duties in not acting on information given to him 
of the likelihood of a breach of the peace, which after- 
wards actually occurred, set up in defence that he was, 
when he received the information, engaged bond fide 
in duties as a police officer in regard to another offence. 
He was, however, found guilty and convicted. Meld 
the conviction was illegal. For a conviction under 
section 29, more than mere neglect of duty must he 
shown : a deliberate and intentional violation of his 
duty is necessary. Queen v. Radhu Sing 

[8 B. L. B., Ap., 60 : 17 W. R., Cr., 34 


• Power to 


a 

— Police officer. — Neglect of duty . — A police officer 
being authorised by law to depute his subordinate to 
proceed to a place where a crime is reported to have 
been committed, cannot be supposed to have contra- 
vened the law by not proceeding to the spot himself ,* 
and therefore the conviction of the prisoner on the 
charge of wilful violation of duty was illegal. Gov- 
EBNMENT V, Kaeamut Khan . 1 Agra, Cr., 1 

IQ. Police constable, — Ne- 

glect of duty — ^'‘Lawful order.^'* — Extra drill , — A 
District Superintendent of Police directed his con- 
stables to cut down the jungle in the vicinity of their 
lines, and on their refusal to comply ordered them 
extra drill every day. One of such constables not 
turning out to such extra drill \vas thereupon prose- 
cuted and convicted of neglect of duty under section 
29, Act V of 1861. Meld that section 29 provided 
for no such offence, and that any neglect of duty 
short of a violation of duty does not amount to an 
offence under that section. Held, furthei:, that the 
omission to attend snch extra drill did not amount 
to an, offence under that section, as the w^ords “ law- 
ful order "" used in the section mean an order which 
the authority mentioned therein is competent to make, 
and it did not appear that a District Superintendent 
of l*oIice w^as competent to order his constables to cut 
down the jungle in the vicinity of their lines, and, on 
their refusal to do so, to order them extra drill. In 
THE MATTER OE THE PETITION OP BHOLA Nath DaS 

[I. L. B., 12 Calc., 427 

11. Criminal Procedure Code, 

1872, s. 148. — Summons cases . — Acts or omissions 
punishable under Act V of 1861, section 29, come 
within the category of “offences punishable under 


...a.'if i,i . 







. Order for furtlier detention 

ttody.“Cnww2«^ Procedure Code, 

Q ^Offering inducement to disolosures. C - 
nL exist ill wliicli a special order ot the 
contemplated in section 152 of the 
urc Code may properly he passed : toi 
if in the case into which the police are in- 
T the suspected or confessing parties have 
adlv oS ered to conduct the police to a place 
‘tli stolen property will be found, 

nnf, hft carried into execution within the 

which 


Answer by prisoner to- 

Ta^es under Evidence— Cbihinai. 

' Cases— Statements to Police Oteicees. 

Confession to— 

See Cases under Coneession- 
SIGNS TO Police Oeeicebs. 


■CONEES- 


UuSed of twcBty-four hows, the power 

the ahove-meutioned section couters on a Ma^ 


29 


01' 


digest oe cases. 


laei). s. 


POLICE ACT (ACT V 

— eonUnued „ ^ i 

any .aw otaer than the Penal Code 

Procedure, section 8), and Code. 

within the terms of section 14b ^ 

Queen v. Golam Ababke . ^ 


S4,,-^Plac%m tanhans in puUtc 

roaci.-Placing“tanbfiB in 

an offence under section 34, Act ^ ^ ^ 

V. Ambeb . • • • ■ • 


POLICE INaniEY.-Order for further 

detention in enstody — continued. 

be ririitly exercised. Bnt to return accused 
neraons to the^police, that they may be forced to 
wive a clue to the stolen property, is to abuse the pio- 
?isions of section 152, with a view to the breadi of 
the iiiiunctioiis of section 146 ot the Crunmal lio- 
ceduri Code. Quebn «. Etjsonath 2,5 


Irregular inquiry.— Cases mder 

Chap. XIV, Criminal 


- 8. 42. 


— — R>. ' 

See ArPEuniTK 

SOS KBS* tlMK ON ASiEAJ, 

(JASES-NOTICB os STtlT.^^ ^ 


on'' w X^TV of ^he Code of Criminal Procedure was 

Chapter Xiy Ot the i.0Qt o Habsakohand 

not warranted by law. Qtoen cr., 12 

NOWLAEA * • . • 


. Investigation by police of- 
. ^ 1 « iaf\ — Summons 


. Objection to want of notice 


UDiecmun ^ . 

f “5H= 

Been Tewaeee v. Pam bass 


%■ 


. and s. 29,— 


— ana ». 

Act V of 1861 has no Haza^Mib Khan 

section 29 of the Act. Q.IEEH e. ua^^ 


.S.4A. 


See Penai, Code, s. 30 


A inveSUga-l'V-'-'Ai — 

&iS p.. “StSiTv 

r==5‘"3rEr&. 

against him. QuEEN-EHrEESS^r. 3,4 


POLICE AMEKUMEIIT ACT, X 
OP 1860. 

8 . 8 . 


POLICE MAGISTRATE. 

See Tbanseeb os Ceiminae Case— Gene^ 
■DAT Pas-p=5 . 15 B. L. ^'*9 

BAL cases Bom., 217 

- « Police o&(ie.”—Clerh of Magis- 

1, . . -XT-r TT m r,-P IRfin. X. 2. — A 


See Escaee eeom 


POLICE nrQUIRY. , 

, Power of Magistrate.— Cna»- 

1. 7.Q«A 


•* jfower UA ■ 

nal Procedure Code j.®tion 133, Act 

qniry mf^ any otic p M-io-istratc had no 

hJ." SM per a ca.se under 

authority to 01 del a p Procedure Code, section 

?KSnr^e“e!:’:Xded to cases under that 
chapter. ^ Qeee^^ S, e" ^ 


*9 *• X (jiiWc - . 

s;{£‘?sXS»SSfiiiH 

ing ““oZ “tf seS2.’Acf XLVIII 

ihp words “ Police othce m bcoLiuu ^ 

So, did not apply to a Police A^g^trate N BE 
JuDOO Nath Mookerjee . Bourse, u. o., xo 


9 — — Power of Magistrate.- - 

A * TT7 n-F 7^86 'S P6 — Penal Code {Act XL y oj 
islf f its.- A Police Magistrate had po'™^ 

si “'ai^’ I— 

116 of the Penal Code. cT, 39 


•Beng. 


POLICE OEEICEE. 

Sss Madbas Abkaei act, |2a 

See Penae Code, s. 22K^^ ^ gg 
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POLICE 0-WmC^U--coniimed, ' . ■ | 

X. — ^ — Powers of avveBt, —Deteniion 

of prisoners. — Torture. — Exposition of a police of- 
ficer’s power of arrest and detention of accused persons 
and witnesses, with a view to the suppression of the 
practice of torture. Queen v. Behaex Singh 

[7 W, E., Cr., 3 

% — — Powers in diseliarge of his 

duties. — Rioting. — Where a man is grievously 
wounded in a riot, the police are bound to act without 
taking into consideration who was the aggressing 
party. In the discharge of their duties, and in the 
absence of any proof that they exceeded their duty, 
the police were held entitled to the protection of the 
Court. Queen v. Damoo Singh 

[8 W. K., Cr., 36 

3 . Liability of police officer. — 

Renal Code, s. 79. — Criminal Procedure Code, 1861, 
s. 100, cl. o, — Illegal arrest hy police o;fficer. — The 
general exception provided by section 79 of the Penal 
Code, and the power conferred by clause 5, section 
100, of the Code of Criminal Procedure, was held not 
to protect a police officer who did not act in good 
faith, — that is, with due care and intention. Clause 
5, section 100, Code of Criminal Procedure, refers to 
property which is proved to have been stolen, and not 
to anything which a police officer may choose to 
imagine has been stolen. Sheo Surun Sahai v. 
Mahomed Fazil Khan . . 10 W , B., Cr., 20 

POLICE EEPORT. 

iSee Complaint— Institution or Com- 
plaint, AND Necessary Preliminaries. 

[5 B. L. R., 274 
8 Bom,, Or., 113 

8ee Cases under Evidence— Criminal 
Cases — Police Evidence, Diaries, 

Papers, and Eepobts. 

<See . Nuisance— Under Criminal Pro- 
cedure Codes . 3 B. L* B., A. Cr., 4 

See Recognisance to keep the Peace — 
Credible Ineormation. 

[10 W. B., Cr., 41 
4 B. L. R., h’. B., 46 
12 W. E., Cr., 60 

POLICY, C01NSTR.UCTI0N OP— 

See Cases under Insurance— Marine 
Insurance. 

POLICY OP ASSURANCE. " 

See Stamp Act, 1869, ss. 34, 41. 

[1. L. B„ 3 Calc., 847 

POLITICAL AGENT, OBEER MADE 
BY, IN HIS EXECUTIVE CAPACITY. 

See JvmcikL Oppickrs, Liabu-ity op — 

[7 B. L. E., 452, note 


POLITICAL EESIDENT AT ADEN, 
COUET OE— 

See Jurisdiction op Criminal Court— 
Oppences Committed only Partly in 
ONE District. 

[I. L. R., 10 Bom., 258, 263 

See Local Government. 

[i. L. B., 10 Bom., 274 

See Transper op Criminal Case— Gene- 
ral Cases . I.L. R., 10 Bom., 274 

PORT OP CALCUTTA. 

Limits of port. — Act XXII of 1855 , — 

Suit for damages for hr each of contract. — P. ^ Co., 
agents for the ship F. A., contracted by a shipping 
order with Gr. for freight, with option to G. to can- 
cel the contract if the P. A. should not arrive at tlie 
port of Calcutta hy the 15th of January. On that 
day she anchord at Atcheepore, and remained there 
till the morning of the 16th. G. refused to fulfil the 
contract, and P. cf* Co. sued him thereupon. Eeld 
tliat there is no custom governing the construction 
of the words "‘the port of Calcutta” in shipping 
orders ; and that an arrival at Atcheepore is not an 
arrival at the port of Calcutta. Potter v. Gentle 
[Bourke, O. C., 41 

PORT RULES (CALCUTTA), 1856. 

See Shipping Law— Collision. 

[Bourke, Ad., 1, 15 

— — (BOMBAY). 

See Shipping Law— Collision. 

[6 Bom., O. C., 98 

PORTUGUESE SUCCESSION. 

See English Law— Primogeniture. 

[5 Bom., O. C,, 172 

PORTS ACT, XII OP 1875, s. 22. 

See Master and Servant. 

[I. L. B., 9 Cale., 849 


POSSESSION. Col. 

1. Evidence op Possession . . 4454 

2. Evidence op Title . • . 4457 

3. Nature op Possession . . , 4463 

4. Adverse Possession . . .. 4468 

5. Suits based on Allegation op 

Possession .... 4475 

6. Suits por Possession . . . 4477 


(«) Proop op PxVBticUlar Title . 4477 
(5) Other Suits por Possession . 4479 

See Cases under Claims to Attached 
Property. 

See Contract Act, s. 178. 

[I. L. R., 4 Calc., 497 

See Cases under Decree— Construc- 
tion OF Decree — Possession. 

See Cases under Decree — Form op De- 
cre e— Posses sign . 
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POSSESSION— 


• See Evidence— C iTiit Cases Mi^el- 
LANEOES Documents — Possession, Fi^T 

OP— . . 4 B. li. R., E*. 

[9 W. B., 79 

See Cases undee Execution oe Decree 
—Mode oe Execution — Possession. 

See Jurisdiction oe Revenue Courts— 
Bombay Heoueations and Acts, 

[I. Jj. B.., 1 Bom., 624 

See Limitation Act, 1877, art. 10 
(1871, aet. 10).^^ ^ ^ 

3 Agra, 376 : Agra, P. B., Ed. 1874, 167 
See Limitation Act, 1877, art. 95 

8 0.1., 504 
1. 1, K, 6 AIL, 40e 

See Cases under Limitation Act, 1877, 
art. 144 (1859, s. 1, CD. 12 )— Adverse 
Possession. 

See Cases under Onus Probandi Limi- 
tation AND Adverse Possession. 

See Cases under Onus Probandi— Pos- 
session AND Prooe oe Title. 

See Cases under Resistance or Ob- 
struction to Execution oe Decree. 

See Rig-ht oe Occupancy — Acquisition 
OE Right Mode oe Acquisition. 

[1 B. B. B., S. N., 25 
21 W. B., 400 

9 W. B., 449 
13 B. Jj, B., 276, note ; 281, note 

See Right oe Occopancy-Transfer oe 

KiGHT » « 1* B. B., 1 All., 44o 

9/^.= Theft . I. B. B., 1 Bom., 610 
S..iHEiT . p L.B.,10Bom.,193 

See Cases under Title— Evidence and 
PROOF oe Title-Long Possession. 

See Cases under Transfer of Property 
WHILE Transferor is out oe L obses- 
sion. 

SeaTHHST . • ■ • 2 Agra, 78 

See Wrongful PossESsmN. 

[I. I,. B., 4 Calc., 566 


’BOSS‘ESB10'N--contimed, 

— of goods. 

See Bailment . 5 B. B. B., Ap., 81 

See Contract Act, s. 108. .o 

[12 B. B. B.., 42 

See Cases under Insolvency— Order 
AND Disposition. 

Suit for- 
esee Cases under Bengal Rent Act, 1869, 
s. 27. 

See Civil Procedure Code, 1882, s. 212 

(1859, s. 197) . I. L. R., 4= Calc, 629 

See Cases tjndeb Co-sharebs— Suits by 
Co-sharers with Respect to the J oiet 
Property — Possession. 

See Cases under Variance between 
Pleading AND Proof-Special Cases- 
POSSESSION, Suit for— 


Delivery of— 

See Cases under Hindu Law— Gift 

KEQUISITES FOR GlFT. 

See Cases under Mahomedan Law 
Gift -Validity. 

See Cases under Vendor and Pur- 
chaser-Possession. 

Execution of bill of sale witbout 

delivery of— 


session.— Umdence,— A statement by a witness that 
a party was in possession is, in point oi law, admis- 
sible evidence of the fact that such party was in pos- 

session. 42 

r4 B. B. B., E. B., 97 ; 13 W, B., F, B., 42* 


Suit for confirmation of— 

See Variance between Pleading and 
Proof — Special Casks — 

Suit for* • B, E., 4 Calc., 46 


1. EVIDENCE OF POSSESSION. 

Statement as to fact of pos- 

. . 1 fliaf. 


2 — ^ ^ 

sMv A witness’s statement that a party “is in 

possession” is no evidence of the fact. The question 
of possession is a mixed one of law and fact, and the 
evidence produced must give the various acts ot 
ownership which go to constitute possession, so that 
the Court may arrive at its own conclusion. ISHAN 
Chunder Behara V, Bam Lochun Beh.^a ^ 

. Visiting and making use of 


. Acts of O'wner’- 


liouse. — Possession as of right. Occasionally visit- 
ino- and making use of a house is ample evidence 
of'possesslon, unless shown to have been done by the 
claimant in the capacity of a visitor, and not in Ins 
oivn right. Unumo Bam Seal a. 

Seal 


rvwiio v.» W« J-.. “-jr- 

Sion to shoio acts of ownership.— In special appeal, the 
Hi'di Court held that evidence which did not aliutle 
to any specific acts of ownership was not sufiicient 
evidence to prove possession. The firAiling of the 
fact of possession by the lower Appellate Court 
upon such evidence reversed on special appeal. J aga- 
BANDHU Das Gajbndra Mahapatra 7). Dinaban- 

DHU Das Gajendba Mahapatra a ^ qa 

r2'B. B. B., 'Ap., ,o9 


Acts of ownership.- 


-Omis- 


See Vendor and Purchaser- 
' Sale ■ . ■ 2 B^.B. B. 


-Bills of 

F. C., Ill 
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POSSESSION — co7itimed» 

1. EVIDENCE OF POSSESSION— 

Acts of ownersMp— 

5 . ^ 8tiit for recovery 

of forest land from Government. — Where a tract 
of laud with a defined boundary has been throughout 
claimed by a person as owner, and acts of ownership 
have been done on various portions of it, such acts 
may be accepted as evidence of the possession of the 
wdiole tract. Bha,s7carappa v. Collector of North 
KauarOi A. jS,, 3 Bom,, 452, distinguished. SlVA- 
SUBEAMANYA V. SeCEETAEY OB StATB BOU IlfDIA 

[I. L. B., 9 Mad., 285 

TliakbiLst award. — Bomidary, 

Question of— A thakbust award of boundary would 
in any case be material evidence of possession. 
Peahla ' i> Sejt V . Rajendea Kishoee Singh 
[2 B. L. B., P. C., Ill (137) : 12 W. B., P. C., 6 
11 Moore’s I. A., 293 

7, Survey proceedings. — Survey 

hy revenue authorities. — Becords in Government 
7 iiaps. — Plaiiitifi; sued in 1876 to recover certain allu- 
vial lauds wdiich had been in existence over twelve 
years, together with recent accretions thereto which 
he alleged appertained to his talook. The alluvial 
lands had been surveyed by the revenue authorities 
in 1803, as appertaining to no permanently-settled 
estate, and claimed by the Government. The plain- 
tiff’s predecessor, however, subsequently, in 1864, laid 
claim to the lands; and the Collector, abandoning 
the claim of Government, recorded him in the Gov- 
ernment maps and papers as proprietor in possession. 
Meld that, although the fact of the land having been 
measured by the revenue authorities as appurtenant 
to a certain talook is primd facie evidence of posses- 
sion of that land at the time of the survey, no pre- 
sumption from the survey proceedings could arise in 
favour of the plaintiff in 1863. Kussessur Roy v . 
JoGGODiSHUEi , . . . 7 C, L. B., 269 


POSSESSION— cojziteed. 

1. EVIDENCE OP POSSESSION— cojzteedf. 

Receipt of TBnt— continued. 

Receipt of rent is only evidence of possession 

Abbool Ali v. Abdooe Busman 

[21 W. R., 429 

n. Receipt for revenue. — Posses- 

sion of receipts for Government revenue, though evi- 
dence of possession, does not prove it. Lablee 
Singh v. Ameit Kooeb . . 17 W. B., 490 

12 . Registration of tenure. — 

Suit for possession. — JEtegistratioii U7ider JBeny. Act 
VII of 1876.-— Queer e, — Whether, in a suit founded 
upon possession alone, or in which, the relief sought 
depends solely upon possession, registration under 
Bengal Act VII of 1876 ought not to be treated as 
primd facie evidence of actual possession at the date 
when the registration was effected. Ram Bushan 
Mahto V . Jeeli Mahto . I, B. B., 8 Calc., 853 

13. — - Decision of CoU 

lector. — Beng. Act VII of 1876, s. 55. — Fer Garth, 
0. J. — Semhle , — That section 55 of Bengal Act Vll 
of 1876 constitutes the Collector a competent Court 
under particular circumstances for determining as 
between two disputants the question of possession, 
and his recorded decision upon that question in the 
register might be evidence of the fact of possession 
as between those two parties. Ham Bushan MaMo 
V. Jehli Mahto, I. L. It, 8 Calc., 858, explained. 
Saraswati Dasi V . Dhanbat Singh 

[I. L. B., 9 Gale., 431: 12 0. E. B-., 12 

14 . Pinding as to possession. — 

Mamlatdar. — Maaistrate, — Cr\im i n\a IBrooe d u r e 
Code, 1872, s. 530. — Irregularity in ialchig passes^ 
sion. — A Mamlatdar’ s finding as to the point of actual 
possession is not conclusive. A Magistrate’s finding 
is conclusive under section 530 of Act X of 1872. 
Lillu V . ANNAJi Parashram 


a 


Measurement of 


land ly Government officers. — The evidence of Gov 
ernmeut having sent its officers to measure the laud, 
and to surround it with pillars, is the very best evi- 
dence of possession of a lately-formed chur. CoL- 
BECTOE OB PURREEDPORE V, KaLEB DoSS HaZEAH 

[17 W. B., 195 


[I. li. R., 5 Bom., 387 


9. 


Eeeree for rent. — Suhsequent 


suit for possessio7i. — A decree against the registered 
tenant, in a suit for rent against him and another, 
is not conclusive evidence of the possession of such 
tenant, as between him and the other, in a subse- 
quent civil action, Hubeo Nath Bhuttachaejbe 
Harvey . . . . 25 W. B., 23 


— - — Receipt of rent. — Failure to 
show collectioii of rent for portion of property . — Re- 


10 . 


15 , Dispute as 

to possession heUvee'ti purchaser from heir and 


ceipt of rent is good evidence of possession, but it 
does not U(‘ccssarily follow that a party iii possession 
has been disturbed because be cannot prove that 
he has collected rent of a particular portion of the 
X>roperty. PuDAR BiNDOO Mahanteb v, Mohesh 
Chunder Sen . . • 20 W. .B,, 183 


gran tees f rom w idows. — M ffect of decision of Alagis- 
trate as to possession.— -In a former suit appel- 
lant sought as x>iu-chaser from the heir to a former 
proprietor, to establish her inokurrari right to 
certain lands as against the grantees from the 
widows of such jiroprietor, upon the death of the last 
surviving widow. She obtained a decree establish- 
ing such right, and, on proceeding to take out exe- 
cution, was opposed by the respondents, who claimed 
the lands as being a putni tenure which had been 
sold by auction for arrears of rent due by B. S., the 
former piitiiidar, and wffiich had been purchased 
by K. B. and M. B., wdio had granted a dur-pntni 
of the same to the respondents, in 1849. In 1841 
there was a proceeding before the Magistrate as be- 
tween the grantees of the dur-mokurrari right 
under the widow^s and B. S., the xjutnidar, the result 
of which investigation was that the Magistrate 
quieted the former in possession as dur-mokurrari- 
dars under the widows, and ordered the putniclar 
to institute a suit in the Civil Court to enforce his 


7 b 
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POSBESSIOH — coniimed, 

1. EVIDENCE OP POSSESSION-^cow^iwwed 

Finding as to possession— cow^w«ed!. 

claim, wMch suit was never brought. The claim of 
the respondents was tried as a regular Suit between 
the objectors (respondents) as plaintiffs and the 
decree-holder (appellant) as defendant, and was de- 
cided in favour of the respondents in the lower Courts. 
On appeal to the Privy Council, their Lordships held 
that the proceeding in 1841 was conclusive of the 
present case, as showing that the actual possession 
then was in the grantees of the widows ; that it was 
in the highest degree improbable that they, having 
established their possessory right against JB. S., 
would, without a struggle, have allowed themselves 
to be turned out of possession by tbeir relatives as 
purchasers of the same JB. right ; that the pos- 
session of the grantees w’as obtained and continued 
under the widow’s title, and was referable solely to 
the title which was now vested in the appellant; 
and that the right of the appellant should in no- 
wise he affected by the acquisition of the putni 
title in 1849. Sheboocoomaeee Dbbia v. Keshub 
Chtjnder Bosoo . . ,18 W. B., P. C., 1 

2. EVIDENCE OP TITLE. 

10^ Evidence of possession and 

enjoyment. — Evidence of possession and enjoy- 
ment for a series of years is of itself, if unanswered, 
cogent evidence of title. Baq-eam v, Collectob oe 
Bh ITLLOOA. COILECTOB 03? UUNGPORE V. RAM JaDTFB 

Sein W. K., 1864, 248 

COLIECTOB OE BaEEILLT V. GHUSEB RaM 

[1 Agra, 260 

Eibpa Shuneue v. Pal Pandey 

[1 Agra, Eev., 47 

Roto- Lall Missee v. RuaHooBUE Sinoh 

[9 W. R., 169 

DusObundhoo Sijhaye d. Cotjet op Wards 

[11 W. B„ 347 

Rametjdeegowda V. Dessai Sahib 

[17 W.B.,P,C.,8 

17^ Xiength of possession.—- 

Possession need not be long in order to be some evi- 
dence of title. Pueah Chundee Mookrejee v. 
Peotap Naeain Paul . . 9 W. B., 120 

18. Proof of possession and 

forcible dispossession. — Onus of proof, — Posses- 
sion is evidence of title, and if a plaintiff proves that 
he had possession and that the possession has been 
forcibly disturbed by defendant, he makes out a 
fvimd fade title which it is for defendant to rebut. 
Ayesha Beebee V, Kanhyb Mollah 

[12 W. B., 146 

19, EfiPeet of possession as evi- 

dence of title, — Onus of proof*' — Possession, except 
where it is of such a length and character as of itself 
to constitute title, is merely evidence of title, and is 
so only because undisturbed possession without any- 
thiug more is presumed to be referable to rightful 


:POSS'ESSlO'm— continued, 

2. EVIDENCE OP TlTLB^confimted. 

Effect of possession as evidence of title 

— continued, 

title and to absolute ownership : it is open to the 
other side to show that such primd facie presump- 
tion is ill-founded. Kales Chhndeb Sein v. Adoo 
Shaikh , . , , , 9 W. B., 602 

20 . — — Presumption,-^ 

A person in possession of property ought to he pre- 
sumed to he in lawful possession until the contrary 
be shown. Beyond this, possession is only evidence 
to be taken conjointly with other evidence to establish 
or impugn a title. Selam Sheikh v. Baidohath 
Ghatak . 8 B. E, B., a. O., 812 : 12 W. B., 217 

21. — JSjectment. — Pos- 

session is evidence of title, and gives a good title 
against a wrong-doer ; hut a person who has not had 
possession cannot, without proof of title, turn another 
out of possession, even though that other may have 
no title ; for possession is a good title against any one 
who cannot prove a better. Clarke v. Bindabhh 
Chundeb Sircar 

[Marshi., 75 : W, B., E, B., 20 
1 Ind. Jur., O. S., 97 : 1 Hay, 187 

22. Title by possession.— 

to retain possession, — 'In India the title of possession 
must prevail until a good title is sho'wn to the con- 
trary. Pedda Vehcatapa Naidoo V, Aeootala 
Roodeapa Naidoo 

[6 W. B., P. C., 18 ; 2 Moore’s I. A., 504 

Wise v, Bbojendeo Coomae Roy 

[18 W. B., P. C., 91 

23. Might to retain 

possession. — A person in possession with a had title is 
entitled to remain in possession until another person 
can disclose a better title. Gopee Nath Doss z?. 
Dyanidhee Soondtjea Mohapatthb 

[7 W. B., 485 

SOODHKHINA ChOWLHEAIIT V, RaJ MoHTJH BoSE 

[11 W. B., 350' 

24. - — Might of person 

in possession against ivrong'doer. — When a plaintiff’s 
evidence fails to show title in him, but does not show 
title in another, the plaintiff may recover upon his 
possession against a defendant wrong-doer. Doe d. 
Khllammal V, Kupph Pillai . 1 Mad., 85 

25. ^ ^ — Possession com- 

meneing in lorong. — A possession on the part of one 
party, which is not shown to have commenced in 
wrong, can only be disturbed by distinct proof of a 
superior title in another party. Aeumijg-am Chetty 
V, Peeeiyanhan Seetai . 25 W. B,, P.'C., 81; 

26. Might to sue for 

ejectment, — Failure to prone title, — Possession is a 
good title against all persons except the riglitful 
owner, and entitles the possessor to maintain eject- 
ment against any other person than such owner who 
dispossesses him. The above rule held to he appli- 
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2. EVIDENCE OP TlThE-^oofiUnued, 

Title by 'pOBsesQion--' continued, 

cable wliere tlie plaintiff alleged title by conveyance, 
and also relied upon possession, but failed to prove 
Ills title, wliile liis possession was held proved. Pemsaj 
Bhavanibam v, Nabayan Shivakaai Khisti 

[I. Ii. E.5 6 Bom.j 215 

„ KeISHNAEAT YaSHTANT 15. Vasudev Apaji 

[I, L. R.S 8 Bom., 371 

27 . ^ ^ Undispiited and 

eontinuotcs possession. — Evidence of j>ossession and 
enjoyment is good evidence of title as against the 
real owner pnly where it lias been undisputed and 
continuous. Gooeoo Peeshai) Hoy v. Bykento 
Chondee Roy . . . . 6 W. B., 82 

Kuttun Bebee V. Makaetjm Ali 

[2 Agra, 309 

23, — Long possession, 

— A long possession would not confer any title on 
the occupant if it be proved that the possession was 
a permissive one. Gunq-a Been Chowdhey v. Hue 
Sahai Siin'g-h . . . . 3 Agra, 261 

Toolseeram n. Nahue Singh: . 3 Agra., 271 

Aei Bux u. Roop Kooee . . 2 IN. W., 108 

29. — Limitation . — XJn- 

oecttpied and uncultivated land. — Where land, the 
right to which is disputed, has been uninhabited and 
uncnitivated, and no acts of o^vnersliip by any person 
can he proved to have been exercised over it, it is often 
necessary, for the purpose of deciding tlie c|uestion of 
limitation, to rely upon slight evidence of possession, 
and sometimes possession of the adjoining land, 
coupled with evidence of title, such as grants of 
leases; and the Courts are justitied iu presuming, 
under such circumstances, that the party who has 
the title lias also the possession. But where the land 
has been occupied, it is generally proper, for purposes 
of limitation, to deal with the cpiestion of possession 
as distinct from the question of title ; for wdiile the 
title may ho iu one person, a twelve years^ possession 
may have barred that title. hloniMA Chundee Bey 
S iECAE V. Huero Lat.l Siecae 

[I, X.. B., 3 Calc., 768 : 2 0. L. B., 364 

30, Limitation Act 

{Xr of 1877), arts. US, Ui.— Conflicting ^ evidence 
of possession. — ^resumption of title. — Where two 
adverse parties arc each trying to make out a posses- 
sion of twelve years, and the evidence is conHicting 
and not conchislve on eitlier side, — Beld that the 
presumption that possession goes witli the title must 
prevail. Diiaem Singxi v. IIue Peesiiat) Singh 

[I. Ii. B., 12 Gale., 38 

3}^, Long possession 

— iruintcrrupted possession for a long time is primd 
facie siilticieiit proof oL' title, and tlie security which 
being iu possession affords sliould not Im weakened. 
Eughoo Nath Kai Ghundoo Ball 

[2 Agra, Pt. II, 195 


POSSBSSIOIN — continued, 

2. EVIDENCE OF TITBE— 

Title by possession— 

32, Ilolcurrari title. 

— Evidence. — Mere proof of possession for more than 
twelve years does not amount to proof of a mokurrari 
title. Shiu Dayah Puei v. Mahabie Peasad 

[2 B. Ii. B., Ap., 8 

33, Long possession, 

— Omission to give notice. — Long possession itself 
does not give a title to a settlement if tlie parties ask- 
ing for the settlement have not complied with the 
requirements of the law. GoLUOK Ch under Chow- 
DHEY V , Ali Mollah , . 11 W. E., 378 

34. — Onus of proof 

In a suit for possession of property the plaintiff relied 
on his previous twelve years’ possession, and gave no 
further evidence of his title. Seld that a previous 
possession for twelve years of the property sought to 
be recovered did not dispense with the necessity which 
lay on the plaintiff to prove his title to that property. 
He is not on that fact alone entitle|i to he replaced 
in possession of the property without regarfl to any 
right which may be alleged by the defendant. La- 
KHi Kumae V . Ram Duty Chowdhey 

[3 B. L. B., Ap., 44 : 11 W. E., 447 

35. — Long^ possession, 

— A. hronglit a suit under Act X of 1859 to recover 
arrears of "rent in respect of certain lands. E. was 
made a party under section 77, hut A. obtaiued a 
a decree and ousted E. B. therefore sued A. in tlie 
Civil Court for possession and declaration of his right 
to the lands, alleging that they were his lakhiraj and 
devatra lands. The High Court held that proof by 
i?. of possession for twelve years was sntheient, and 
gave him a decree. Biswanath v. Beajamohan 
Chuoeeebutty 

[1 B. L. B., S. H., 1 : 10 W. B., 61 

30, — Onus of proof . — 

Suit for possession. — Where a plaintiff seeks to 
recover possession upon a title recently acquired, lie 
is not invariably required to prove the origin of Ills 
vendor’s title. Long and undisturbed possession^ on 
tlie part of the vendor, when positive evidence of title 
cannot be had, may in many cases constitute proof of 
title. In a suit to recover immoveable pro|)evty in 
the possession of the defendant, a plaintiff cannot 
ordinarily succeed merely by showhig tnat the title 
has accrued to him. JoYKiSHEN Mookerjee w. Raj 
Kishen Mookeejee . • . 12 W. B., 315 

37, — — — Limitation Act, 

1850, s.lo. — Wrong -doer . — In considering the subject 
of possession as creating title, irrespective of section 
15 of Act XIV of 1859 , — Held that possession for a 
period of sixty ycfirs and upwards is sufficient to create 
.‘i title in the possessor winch no one in the worla can 
question or repudiate; that adverse possession for any 
period sufficient niider the Limitation Act ii' itself a 
title, even against the rightful owner himself ; that 
prior possession, however short, is itself a title against 
a mere wrong-doer. Enaetoollah Chowdhey v. 
Kishen Soondue Suhma , . 8 W. B., 386 

7 D ' .. 
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2, EVIDENCE OF TITLE-~cow^^«we(^. | 
Title by possession— 

33 ^ — Zost records , — 

Proof of long possession. — The plaintiff claimed a 
right of pre-emption as safee-sharikli, or partner in 
the thing sold. The Court of first instance gave him 
a decree on the ground of long possession as proprie- 
tor. The lower Appellate Court reversed the -deci- 
sion on the ground that the plaintiff's title depended 
on a deed of purchase, which it was admitted had 
been set aside in a former suit in 1855, and that the 
plaintiff had failed to show that the decision in that 
suit had been reversed. The plaintiff proved that he 
had preferred an appeal from that decision, and alleged 
that it had been overruled ; but there was no proof 
of the result of the appeal, as the records of that suit 
had been burnt in the Mutiny. Seld on appeal to 
the High Court that, under the circumstances, proof 
of long possession as proprietor was sufficient. Tu- 
EANi Siijra-H V. Dueoaban . 4 B. Xi, B., Ap., 21 

39, Undisturled pos- 

session. — Held, on the evidence in the case, that de- 
fendants' long possession was confirmatory of their 
title based on a mortgage-bond of old date, and that 
plaintiff's suit for possession was rightly dismissed. 
Deyaji Gaxaji V. Godabhai Gobbhai 

[2 B. Ii. R., P. C., 85 : 11 W. R., P. C., 85 

40, Zimitation . — 

Act XIV of 1859, s. 15. — Dispossession. — In a suit 
for recovery of possession of certain brahmattar land, 
of which the defendant had dispossessed the plaintiffs 
by virtue of an award passed under section 15, Act 
XIV of 1859, declaring his right by purchase, the de- 
fence set up was that the deed of purchase was a 
forgery, and that the suit w^as barred by lapse of 
time. Held that, although the plaintiffs failed to 
prove their title-deeds, yet their title was sufficiently 
established by oral evidence of long possession prior 
to their dispossession two or three years previous to 
suit. Eam Chandea Chowdhry v. Beajanath 
Saema , . . , 8 B. X«. R., Ap., 109 

41, Zong possession, 

— Zimitation Act, IX of 1871, s. 29. — Zimitation 
Act. XIV of 1859. --Bom. Beg. V of 1827, s. 1.— 
Prescription. — Adverse possession. — Some lands in 
the village of Shirasgam in the Puna Collectorate, 
commonly called “ Kholhati Bawas Inam," origin- 
ally belonged to His Highness Scindia. Plaintiff's 
family were proved to have been in actual possession 
of them from 184d to 1854, and in constructive pos- 
session during their attachment by the Inam Com- 
mission from 1854 to 1863, when, by a mistake in 
carrying out the orders of the British Government, 
the lands passed into the possession of Scmdia, and 
remained with His Highness till 1872, in which year 
the British Government, by exchange of lands, came 
into possession. In a suit brought on 29tli July 1872, — 
Held that the plaintiff's possession, not extending 
over thirty years, gave him no proprietary title under 
section 1 of Begulation V of 1827, which as a law of 
positive prescription, was not repealed by Act XIV of 
1869. U nder the former Limitation Act, twelve years' 


POSSESSION — continued. 

2. EVIDENCE OF TITLE— 

Title by possession— 

adverse possession barred the suit without extinguish- 
ing the title : so that if a proprietor who had been out 
of possession for more than twelve years happened to 
regain it, the person -who had been in adverse posses- 
sion must fail in any suit to eject the proprietor, 
unless he sued within six months under section 1 5 of 
the Act. The effect of Act IX of 1871, section 29, 
hourever, is not merely to bar the remedy, hut to ex- 
tinguish the title of the original proprietor after 
twelve years of a possession adverse to him. Ram- 
BHAT AaNIHOTEI V. COBIECTOE OE PtJNA 

[I, L. B., 1 Bom., 692 

■ , 42, Mirasidars . — 

Long possession. — Local inam and custom. — Samd. 
— Where a plaintiff claimed to hold certain lands in 
miras and under a right of perpetual cultivation by 
the custom of the country, and sought to recover the 
lands from the defendant, who claimed as purchaser, 
at a Court sale, of the right, title, and interest of the 
inamdar of the said lands, and the lower Court 
dismissed the suit on the ground that the plaintiff 
had failed to prove any right of perpetual cultivation, 
the District Court, on appeal, observing that no term 
of occupation as a tenant of inam land would confer 
a right of perpetual cultivation, and that nothing 
short of a regular sanad 'would confer on the 
plaintiff his alleged right in the lands, the High 
Court on special appeal reversed the decrees of the 
Courts below, and remanded the case for a new trial 
oh the point whether the plaintiff as a inirasidar or by 
local usage in virtue of his long possession and uni- 
formity of payment of rent or assessment or other- 
wise, previously to the Court sale to defendant, had 
acquired the right to hold the lands in perpetuity 
on payment of a fixed or other rent ascertainable by 
local usage. Babaji v. Naeayaf 

[I. L. B., 8 Bom., 840 

43 Long possession, 

as evidence of title. — Pottah found to he forged,— 
Permanent tenure. — Service tenure, — Presumption 
of title. — The plaintiff purchased a mirasi talook 
at a sale in execution of a decree obtained against the 
talookdar for arrears of rent of the talook, and then 
sued to recover possession of certain lands held by the 
defendants within the talook. The defence was that 
the lands in question were held by tbe defendants 
under a pottah wffiich had been granted to their ances- 
tor in 1733 by the then talookdars in respect of 
certain services to be performed by the grantees 
and their descendants. The Court of first instance 
found that the pottah was genuine, and dismissed the 
plaintiff's suit. On appeal, the Subordinate Judge 
found that the pottah was a forgery ; and that altlioiigli 
the lands had been granted to the defendants' ances- 
tor in respect of services, yet the plaintiff was entitled 
to khas possession, as he did not require the services 
to be performed. He therefore decreed the plaintiff’s 
claim. Held that the decree was right, for having 
found that the pottah on which the defendants chiefly 
relied was a forgery, the Subordinate Judge was not 
bound, as a matter of law, to presume that the tenure 
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2. EVIDENCE OP TITLE- 
Title' by possession— 

was a permanent one merely from the fact of long 
possession of the lands. NoJbiit Chundbe Dutt v. 
Modun Mohun Pal 

; [I, L. E., 7 Calc., 677 : 9 0. L. E., 233 

: :44..^ — 


^ Mdl and laJchi- 

raj eases, — 8uit for possession, — In mal cases of 
tiGe the question of possession is dependent on the 
question of title ; whereas in lakliiraj cases the title 
may fail, and yet if possession as lakhirajdars — that 
is to say, possession without paying rent — is proved 
it may be sufficient to give a lakhiraj title. Eadha- 
GOBINB DaSS V. PeOKASH CHUiTLEE DaSS 

[14 W. E., 108 


45. 


- ^Buildings on land 


OOGupied under zemindars without evidence of grant, 
* — Evidence of reservation of interest. — Where there 
was no evidence of any grant, and the owner of build- 
ings had been for upwards of twelve years in posses- 
sion of the plots of land on which the buildings were 
situated without in any way paying rent to or ac- 
knowledging the title of the zemindars, he was primd 
facie entitled to the sites, and the mere fact that the 
sites were situated within the area of a permanently- 
settled mehal did not justify the presumption that 
the zemindars reserved to themselves reversionary 
right in the sites. Gus Paeshad v. XJmeao Singh 

[7 'N, W., 218 


3. NATUEE OP POSSESSION. 


46. 


Fossession mider 


deed aftenoards set aside as fraudulent. — Effect of 
decree setting it aside. — Where a person was in actual 
possession of property from the time when a deed 
conveyed it to him, a ■ decision 'which declared that 
deed to be fraudulent did not have the effect of put- 
ting another claimant in posession ; nor could posses- 
sion be considered as having ceased in consequence of 
the decree, unless the holder were actually dis]5ossessed 
under it ; for the fact of the decree did not prevent 
the statute of limitation from running, and, in the 
particular case under consideration, the decree in 
question w'as still under appeal. Mukbool Ali v. 
Wajeb Hossein . . .25 W. E., 249 


47.* 


• Possession in exe- 


cution of decree. — Possession othenvise than hg Court. 
— Civil Procedure Code, 1859, ss. 230, 264. — Act 
VIII of 1859, section 280, did not limit the applicant 
to any particular manner of obtaining possession ; and 
section 2G4 contained nothing to prevent the pur- 
chaser at an execution sale from obtaining posses- 
sion if lie could '^vitliout tbe assistance of the Court. 
Obhoya Ghuen Dey v. Rajendeo Coomae Gitose 

[22 W. E., 406 

43^ Possession with- 

out executing decree for possession. — So long as a 
X^lahitilf obtains possession after a decree establishing 
his right to it, it is immaterial for the purpose of 
Hmitation '^vhethcr be obtained it by (ixecuting bis 
dcei-ee, or wbetber xmssession was yielded to him. If 


POSSESSIOIN- 

3. NATURE OP POSSESSION— 

Title by possession— 

afterwards dispossessed, his cause of action does not 
date from the decree, but from Ms dispossession. 
Salig Ram v. Meheen Lall . . 2 Agra, 235 


49. 


Possession irre- 


gularly ialcen. — Possession actually taken by a per- 
son having a right to it is not the less effective, as 
perfecting his title, hy reason of an irregularity in 
taking it. Subsequent ouster will give rise to a new 
cause of action, Lillu v. Annaji Paeasheam 

[I. Ii. B., 5 Bom., 387 

50, — Possession in exeention of 

decree. — Proclamation of sale. — Suit for posses- 
sion.— Limitation. — In a suit for possession of cer- 
tain lands purchased hy plaintiff at a sale in execu- 
tion of a decree of the Siidder Ameen^s Court, 
the lower Court held that “ possession hy proclama- 
tion of sale, through the Sudder Ameenks Court, was 
possession through the Court,” and that the suit 
being brought -within twelve years of that proclama- 
tion was in time. Meld on appeal that such imagin- 
ary possession -was no possession at all, and that the 
suit was barred by limitation, Jowhee Aly v. Ram 
Chanb . 2 B. L. E., Ap., 29 : 24 W. E., 419 


51. 


Proclamation of 


sale. — Possession of auction-purchaser. — The pos- 
session of an auction-purchaser at a sale in execution 
of a decree runs from the date of delivery, as provided 
by section 24G, Act VIII of 1859, — i.e., by publica- 
tion of sale certificate and proclaniatioii by beat 
of drum,— -and not from tbe date of bis posses- 
sion, Asudoolah V. Aebue Ali , 7 W. R., 60 


52. 


Civil Procedure 


Code, 1877, s. 264.— Certificate of sale.— It was not 
incumbent on tbe Court, under tbe Civil Procedure 
Code (Act VIII of 1859), section 264, to put a pur- 
chaser into possession until he had his certificate of 
sale. Queere, — Whether a purchaser who, wdthout a 
certificate of sale, has been put into possession, could 
be lawfully ejected because he has not such a certi- 
ficate. TuKAEAM V. SATVAJI IvHANDirJI 

[I. B. E., 5 Bom., 206 

See also Basappa v. Maeya 

[I. Ii. R., 3 Bom., 433 


53. 


Civil Procedure 


Code, 1859, s. 224. — In order to a legal possession 
being given under section 224, Act VIII of 1859, it 
was essential that all tbe requirements of that section 
he carried out. CoEET OF Wakds v. Beer a Lall 
Opendeonath Deo . . .15 W. E., 99 


54. 


Civil Procedure 


Code, 1859, s. 224. — Where (jompliance with the for- 
malities prescribed by section 224, Act VIII of 1859, 
and a legal receipt for possession, were found as facts, 
they were held to give such a right under a Civil 
Courtis decree' as would prevail over one founded on 
mere actual receipt of rent. KHETTHENATn. Roy v. 
Dueeesh Moonshee . . .9 W. R., 358 
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3. NATURE OF POSSESSION— 
Possession in execution of decree— 
nued: 


Jpossession, Sidt 

fof p,-ooedure Code, 1859,_^. 224.-^ ™it for 

tift imila , j» 1 s Tjeen admittea wittnn 

s:i“i;V£t£^s'U‘Tt3,ls 

;?xr”'a S: aSTo ”i5 W. B., 307 


Decree for pos- 


v-ff'Apf of Civil D'i'ocedure Code, ISoO, s. 

g23 — WhMB pliiitifi sued defendant as a t'^espasser, 

ftfprayer in tie plaint beingforkWsse^ 

the defendant set up an adverse title, 
civen against the latter for possession was held to 
Syrthe^ iudgment-creditor the possession sued for, 
!iA leA possession as provided by section 223, 
ArtVlII of 1859. Eaj MvmvJ. Kot^ Astoh^ 

-MOYEE a . • ’ • * 


— Formal posses- 

— Transfer of possession. — Civil Froccdure Code 

/ A j -rrrrT ^ C.^0^ 0‘2f). i 


60 . 


— Ameen, Tossession 

oiven hn.—FarUtion proceedings.— Criminal Proce- 
^nrvn « XQn nriiA nos 


duie Code, 1872, s. 530.-The possession given hy an 
Sreen in a hutwarra proceeding is simply one of 
ownership and not of occupancy. Such possession 
canA, therefore, in proceedings under section o30 
of the Code of Criminal Procedure, he held to oust 
tenants occupying lands previous to such delivery 
pOSsUsioil. Is the MATTEB OJ IHE PEIITIOS OE 
lUOKESEIE 1 ). SHEBE B 4 HDg>»^SAHI ^ 


— Transfer oj puanactnuio . — 

(Act Till of 1859), ss. 223, 224.— In a suit for pos- 
sfssion, it appeared that in 1863 the plamtift had 
su?d someof the present defendants for khas posses- 
sion of the same land. In that 

nleaded that they were tenants of the plaiiiUfi. anl 
entitled to hold under a pottah, wliicli they tailed to 
move, and the plaintiff obtained a decree, rhree 
years afterwards the plaiiitifl was put 

possesslonhy the Court under section 234^t Act VlII 

of 1859, instead of under section 223 SeU tturti as 
fhe Blaintiff was put in possession under Ins deciet ny 
tlie officer of tlie Court, the form in which execution 
was ^iYeu was immaterial. The formal possession 
o-iven by a Civil Court under an execution operates, 
Tn point of law and fact, as between the parties, as a 
complete transfer of possession 

the other. Lokessue Oa^c.T 418 

See Dhokbiba gfi 

DBA Bhagat . . I.Ii. R., oBom., oDA 

. Symbolical pos- 


58. 


Civil Procedure 


Code', 1859, ss. 223, 224.--A person 
symbolical possession under section 224 of Act V lU 
of 1859, may subsequently ash for actual possessio 
under section 223, if the terms of his ^^^^^ree wari;ant 
Buch possession being given. 2 


Formal ^ 

non.— Fresh period of limitation.— Act Till _ of 
1859 s. 224. — Delivery of possession by 
through the process prescribed by section 234 0*^“ 
Ylllof 1859 is the only way_ m which the Aeciee of 
the Court awarding possession to the plaintiff can 
he enforced; and as, in contemplation of Isjv, both 
navties must he considered as being present at the 
time when the delivery is made, such delivery must, 
as against the defendant, he deemed equivalent to 
actual possession. As against third parties such 
symbolical possession is of no avail, l?“anse they aie 
nh parties to the proceedings. But if the defendant 
subsecmently dispossesses the plaintifi by receiving 
the rent and profits, the plaintiff will have twelve 
years from such dispossession to bring another snilj. 
JuaG'OBTJKPHu Mitkbbjee V. Ram Chtjjtder Bysack 
[I. L. B., 5 Calc., 584 : 5 C. U B., 548 

Mozei?eer Wahid v. Abbxts Samad 

j^6 O. Xj. K., ooiy 


01 .y- . -A 

session.— OlstruGtion or resistance to possession.- 
Symbolical possession, such as may he given by the 
Nazir of a Court hy sticking a bamboo into tlm ground, 
or the like, of a dwelling-house, or of a shaie in a 
dwelling-house, of which actual possession might have 
been "ranted, is not such a iona _/ide possession as 
l^SrBave lim’itation. Seoiebhath Mookeb^ee r 

Obho^ Rdnd Rot . I- B-» » ^ale., Ml 


62 . 


Symbolical pos* 

session.-Limiiation.-Fresh cause ofacUon.-S^- 

bolical possession given under a decree does not, as 
against third parties, entitle the person to whom_ such 
possession has been given to coun^ a fresh peiiod of 
knitation from the date of the possession. A person 
who prefers a claim to properuy attached nncLi a 
decree, but whose claim is disallowed, is not a party to 
the decree ; and the decree-holder, on obtaining symho- 
lical posfossion, will not he entitled to 
period of limitation as against him. Do-^nibhi 
Panda v. Kelai Panda . U C. L. E., 

f?Q Symbolical pos- 

session, Ffect o/.-Where in execution proceedings 
symholieai possession is given to a person, such P0S'&“=- 
Sion amounts to an actual transfer of possession as 
between the parties to the suit; hut such possession 
has no such operation against third presons who are 
not pai-ties to the suit. Juggohundjm MuTcergee y. 
Ram Chunder BysacTc, I. L.R., o Calc., oSf o\- 
plained. Run^o: 993 
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POSSESSION 

3. NATGEB OP POSSESSION~co?i;J'im«ed. 

Possession in execution of decree — conti- 

nued. 

of bamljoos, and then allows twelve years to elapse 
witliout taking any steps to acquire and assert actual 
possession, lie loses tlie title conferred by the decree. 
Peaeee Mohot Poddae d. Juaosuiv'DHOo Sen 

[24 W. B.,418 

65. — — J^ormal jposses- 

sion,-— Cause of action. — Tossesnon under decree 
harred by limitation. — Where a decree declared that 
plaintiff was to get possession of a certain quantity of 
land on a hut^varra being made, and the decree-holder, 
after allowing his right to he harred by lapse of 
time, applied to the Collector, had a hutwarra effect- 
ed, and obtained merely formal possession, — ReM that 
such possession gave him no fresh cause of action. 
Kishoee SiNan u, Gobind Singh 

[24 W. R., 33 

@0, Formal posses- 

sion.’-^ Limitation . — Cause of action. — Actual pos- 
session. — Pormal possession given to a decree-holder 
by an officer of the Court in execution of his decree, 
is sufficient to give him a fresh cause of action, and 
notwithstanding that he may never have obtained 
actual possession, he or his assigns may sue to recover 
possession at any time within twelve years from the 
time when such formal possession was given. Um- 
BiOEA Chiten Goopta V. Madhub Ghosab 

[I. L. B., 4 Gale., 870 : 4 C. L. R., 55 

07^ Suit for posses^ 

sion after delivery of formal possession to defendant. 
— That tlie delivery of formal possession in 
execution of a decree for possession gives a cause of 
action, against a defendant who remains in occupation 
of the premises, which may he enforced in a regular 
suit. . Shama Chaean Chattebji v. Madhub 
Ohunbea Mooxbeji . I. Hi. B., 11 Calc., 93 

08. - — — — Subseqtcent con- 

timiance in possession of judgment -debtor. — Right 
to fresh execution of decree. — When a formal posses- 
sion of immovable property has been delivered ac- 
cording to law to a person holding a decree for the 
delivery of the same, the subsequent continuance in 
actual possession of the Jiidgment-dehtor does not 
give tlie decree-holder a right to a fresh order for 
delivery of possession in execution of the decree, hut 
gives him a right to institute afresh suit for posses- 
sion of such property, Gopab Das v. Than Singh 
[I. L. R., 4 AIL, 184 

, Ram Nbwaz Singh v. Kishun Bai. 


POSSESSION — continued. 

3. NATUEE OF POSSESSION— 

Possession in execution of deome-conti- 
nued, 

who obstructed his taking actual possession. Seld 
that if JB. was in possession at the time of the sale — 
that is to say, within twelve years before the institu- 
tion of the suit — C. was not harred by limitation. 
Koonjo Mohhn Pass «?. Nobo Coomab Shaha 
[I. E. B., 4 Calc., 216 

4. ADVERSE POSSESSION. 

70 ^ Effect of adverse posses- 

sion. — Limitation. — Title. — Adverse possession for 
more than twelve years not only bars remedy but 
extinguishes right, and confers title on the party hold- 
ing such adverse possession. Baeodakant Roy v, 
Pbankeishna Paeoi 

[3 B. L. R., A. C., 343 : 12 W. E., 192 

Ram Sahoy Singh v. Koolbeep Singh 

[15 W.B.,80 

71, Title by length of 

possession — Limitation, — Unexecuted decree. — In 
1859 A. obtained a decree for possession of land against 
E., but no proceedings in execution were taken, and B, 
continued ill possession. In 1869, 0., having purchased 
the right and interest of A. in the decree, forcibly dis- 
possessed jB., who had been twelve years in possession. 
B. now brought this suit against C. to recover posses- 
sion. Reldt the execution of the decree of 1859 being 
barred, and B. having been twelve years in possession, 
he w'as entitled to recover. Adverse possession w'hich 
bars the remedy also transfers the right. Amietjn- 
NissA Beghm V. Umae Khan . 8 B. E. B., 540 

Amietjnnissa Begum v, Amib Khan 

[17 W. B., 119 

72. Presumption as to posses- 

sion. — Proof as to nature of possession. — Possession 
must he presumed to he of right and adverse, until that 
presumption is rebutted by evidence. Bieessue 
Baneejee V. Onooda Chubn Banebjee 

[3 W. B., 12 

73^ Onus of proof . — 

When parties are in possession of an estate, it is 
generally to he presumed that they are in possession 
as owners ; and it lies on the party alleging that pos- 
session is of a different nature, such as that of 
an under-tenant, to prove the allegation. Shihab- 
ooDEEN Chowhhey V. Ram Gutty Chuckebbutty 

[9 W. B., 556 


[BN.W., 137 

, „;09. — Formal and ac- 

tual possession. — Limitation. — Sale in execution of 
decree. — A. x>urchased the right, title, and interest of 
B.i a judgment-debtor, in certain lands, at an auction 
sale in execution of a decree in October 1863, was 
put in formal possession in January 1865, and died 
witlitnit ever having obtained actual possession. Af- 
ter his decease, a suit was tiled in September 1875 on 
behalf of his minor son, C., against the defendants, 


74.- 


- Possession origin- 


ally permisdve.’—yii'hexe occupation was originally 
permissive, its conversion into an occupation of a 
wholly adverse nature is not to be presumed in 
the absence of evidence to establish this change. 
Waheeoobbeen V. Jhungoree . 2 N. W., 16 

Ammur Singh v. Murbun Singh . 2 N. ’W'., 31 

OOPENDBONATH ROY V. KALEE ChUBN RoY 

[8W.B.,-394 
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POSSESSIOH— ; 

4. ADYEl^SE POSSESSION— cowjfwewec?. 

75. Limitation . — Suit for fiosses- 

non. — To make out a complete legal bar, the ■occu- 
pation slioiild be proved to be adverse during the 
whole o£ the twelve years before suit, and it should be 
ascertained wuth what persons the actual possession 
has been during that time. WAHEE-oon-DBEiiir -Uc 
jHUHaOBEE .... 2IN. W.jl6. 

78. - — JPosjsession obtain^ 

edb^ fraud. — Suit for ejectment. — The defendant in 
an action of ejectment cannot claim the benefit of the 
Statute of Limitations upon a possession obtained 
by fraud, actual or constructive, unless the plain- 
tiff have been guilty of such laches as to disentitle 
him to the interference of the Court. Heebaloll 
Shaha V. Jadub Chuebee Cheechkey . Cor., 119 

77, — — Dishonesty in 

getting possession. — Dishonesty in obtaining pos- 
session will not prevent the possessor from avail- 
ing himself of the law'^ of limitation, which, however, 
cannot relieve him from the charge of dishonesty. 
PoRESH Naraie Roy v. Watson . 5 W, B., 283 

73 , Title by long possession. — 

Purchaser under fraudulent sale, — Where a person has 
been long in possession under a deed of conveyance 
which was subject to an undertaking to recovery 
on repayment within a period long elapsed, he is 
entitled to establish his right to possession against 
a hostile purchaser whose claims are based on a 
fraudulent sale. Tommieissa v. Nxtjeema Baeoo 

[8*W.R.,840 

79 ^ Conversion of permissive 

into adverse possession. — Cause of action . — 
Where a party in permissive possession of land sets up 
his own absolute title by suing the tenant for rent, 
he converts his permissive possession into an adverse 
one, which, as wTongful possession, is a cause of 
action. Khuruckbhaeee Sieq-h v. Bewat Lall 
S iNG-H , . . .12 W. R., 161 

30 , J Temporary possession.— 

Possession under decree afterwards set aside. — Limits 
ation. — A brief possession for a few weeks, under a 
decree suhscqueiitly set aside or modified, so as not 
to have efiect against the persons who were previously 
in possession, and to whom possession was restored, 
is not such possession as entitles the plaintiff to 
calculate limitation from that time. Deg-tjmbeey 
Dossee «j. Aeuednath Roy . W. R., 1864, 43 

81. — Possession under 

erroneous order. — Limitation. — Possession under an 
erroneous order of a Magistrate does not constitute 
such lorn fide possession as will prevent the law of 
limitation from running. Mooktaeashy v. Litceee 
[2 Ind. Jur., O. S., 4 

Possession under 

Magistrate’ 8 order . — Possession under the order of a 
Magistrate, which is set aside by a decree of a Civil 
Court, is of no effect against a plea of limitation. 
PiRiEaEB Sahoo 1). Sham Maejhbe 

[8W.R„378 


POSSESSION— 

4. ADYERSE POSSESSION— 

33 , Attachment of i 3 roperty. — 

Limitation . — The attachment of a property is ad- 
verse possession causing limitation to run as against 
the party in possession of the property. Bbojo 
Bajeishobee u). Bishoeaeth Butt 

[W. R., 1864, 305 

84. — Possession of purchaser,— 

Mortgagor and mortgagee . — The possession of a pur- 
chaser at a sale in execution of a decree without 
notice of a mortgage of the property is adverse to the 
mortgagee. Aeaed Mayi Dasi r. Dhabeedba 
Chandra Mookeejeb 

[8 B. L. R., 122 : 14 Moore’s 
I. A., 101: 16W. B., P. a, 19 

Affirming same case in High Court, Dhiteuedro 
Chundeb Mooeebjee V. Aeetjed Moyee Dosses 

[1 W.B., 103 

35 , — Foreclosure . — 

Purchaser from mortgagor. — Adeerse possession . — 
Where a party hand fide purchased from another, as 
his own property, land in fact mortgaged, and ob- 
tained possession and mutation of names, his title 
was held to he adverse to that of the mortgagee. 
Bbajaeath Ktjndu Chowdhbti?. Khilat Chaedba 
Ghose « 8 B. L. B., 104: 14 Moore’s I. A., 
[144: 16W.R., P. C.,33 

33 , Entry of names in Collec- 

tor’s records. — Absentee holders . — Mere continued 
entry in the Collector’s records of the names of 
absentees cannot of itself avail to alter the character 
of an otherwise adverse holding by persons really in 
possession. Doobjee d. Chaiea , 2 N. W., 43 

37 , Decree affirming proprie- 

tary title. — Limitation. — Declaration of title . — 
“ Eelief .” — In 1868 B. made, it was alleged, a gift 
of a zeinindari estate to K. In 1869 B. died, and 
K.’s name was recorded in the revenue registers in 
the place of B.’s name in respect of the estate. In 
1870 K. died, and her daughter S. applied to have her 
name recorded in the revenue registers in respect of 
the estate. M., the illegitimate son of B., objected, 
claiming to have his name recorded. His objection 
having been disallowed and S.’s name having been 
recorded, M.y in 1876, sued S. for a declaration of his 
proprietary right to the estate, and on' the 29th June 
1878 obtained such declaration. In January 1880 
M. sold a moiety of the estate, and in December 
1880 S. sold the entire estate. In February 1881 
M’s transferees sued S. and her transferee for pos- 
session of the moiety of the estate transferred to 
them by M. Meld (Ste ART, C. J., dissenting) that tlie 
possession of S. and her transferee could be consi- 
dered adverse only from the date of the decree of 
the 29th June 1878, declaring M.’s' proprietary 
title to the estate. Radha Oohind Moy y. Inglis, 7 
C. L. R., 364, referred to. Sabsuti v. Kxjej Behabi 
Lad . . . . I.L. R., 5 All., 345 

33 . — Possession of beneficial 

owner,- — Benami purchase ad sale for arrears of 
revenue . — ^ Where property purchased benami at a 
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POSSESSIOH — continued, 

4. ADVERSE POSSESSTON—coj«??«e2(e£?. 

Possession of beneficial Q-WTieT— continued, 

sfile for arrears of rcvenne remains for more than 
twelve years from tlie date of the sale in the adverse 
and undisturbed possession of the beneficial purchaser, 
such possession is not only sufficient to extinguish 
the title of the nominal purchaser, but it creates a 
title in the former capable of devolving upon his 
legal heirs and representatives, Eooa Russoolee n. 
Na^ab Nazim oe Beng-al . . 11 W. E-.j 382 

39. Possession settled with 

persons paying arrears of revenue. — Limita- 
tion. ‘—Suit for possession. — Seld that the mere fact 
of property in dispute being settled with defendants, 
by reason of their paying up the arrears of revenue, 
does not constitute adverse possession from which 
limitation can be reckoned. BhEEMA y. Pahlad 

[2 Agra, 38 

90. Settlement of land with 

mortgagee. —Mortgagor and mortgagee. — Held 
that as the settlement of rent-free land belonging to 
plaintiffs ancestor was made with the defendant in 
the character of mortgagee, his (defendant's) posses- 
sion of the land was not adverse to tlie plaiiitiffis, the 
mortgagors. Ram Dial u. Shah Baz Khan 

[1 Agra, 15 

91. Chur land. — Limitation, — 

Limitation or adverse possession as to chur land may 
commence directly the land is in existence, and not 
from the time at which it becomes culturable. Any 
proof of ownership would be sufficient to show pos- 
session. Ltjckhbe Debia Chowdheain y. Collec- 
TOE or Mymensingh . , .7 W, E., 231 

92. Encroachment, — Lent-free 

landholder . — Where a rent-free holder has encroached 
on the adjoining land and has enjoyed it rent-free 
and adversely to zemindari right for more than twelve 
years, — Held that he cannot be dispossessed of it, nor 
assessed with rent in respect of it. Bhagoutee 
C iiAEUN y. Shiva Peeshad . i Agra, Rev., 38 


93. 


Accreted lands. — ^Possession 


under temporary settlement by Collector . — IVhere 
one co-sharer managed the property, and, in the ab- 
sence or during the minority of the other co- sharer, 
obtained from the Collector a temporary settlement in 
his own name of chur lands accreting to the parent 
estate , — Held that the latter was entitled to partici- 
pate in the temporary settlement, and that the pos- 
session of the former under that settlement was not 
adverse to the latter. Bissessheue Dosser y. 
Kalee Coomae Roy . . .18 W. E,, 198 

Cally CnuNDEE Chowdhey y. Mokiettenika 
Cuowdheain . . W. E., 1864, 149 

94. — Co-sharer. — Pmdenee of title, 

— Possession by one co-sharer . — Possession of ances- 
tral property is good evidence of title against a co- 
sharer if shown to he exclusive, and to be inconsistent 
with the <*o-sharers having M,ny right in the portion 
claimed. Hukeo Naeain SiNGU y. Bykitnt Naeain 
SiNGU 14 W. E., 51 


’POBSBBSlO'rn-contimed. 

4. ADVERSE POSSESSION— 

Co-sharer — continued, 

95. — — Possession by one ' 

co-sharefi\ — Possession of a plot of land does not 
constitute adverse possession in relation to a co-sharex" 
unless the latter claims or asserts some right in the 
land which is denied by the sharer in possession. 
Shifeeunnissa Bibee Chowuheain y. Kylash 
Chundee Ghngopadhya . . 25 W. B., 53 

Co- sharer obtain* 


^ 96. 

ing by arrangement exclusive possession of a por- 
tion of property still 7'emaining joint . — Where two 
parties have from time to time, according to their 
respective means, broken up or otherwise obtained 
possession of lands invariably I’ecorded as joint pro- 
perty, and have exclusively enjoyed the profits of 
them, such exclusive possession and enjoyment otj|. 
either side cannot, under the circumstances, be deemed 
to be of an adverse nature, and destructive of the 
rights of the other party. Yusae Ali Khan v, 
Ohitbbeb Singh . . . . 5 IN. W., 122 


97., 


Manager of joint family. - 


Possession of manager . — The possession of the man- 
aging member of a joint Hindu family is not adverse 
possession against the other members. Chowdhey 
Ajeawal Singh v. Chowdhey Bhxjgwan Singh 

[2 Hay, 311 


98. 


Members of joint family,- 


Female living toith male relatives, — Presumption as 
to management and possession . — Wbei’O a female 
lives with her male relatives, the ordinary presump- 
tion is that they manage her property for her, and 
do not hold it adversely. Asad Ali Miedha y. 
To YE AN Bibi . . .13 C. li. E., 328 

Hecoluded mem- 


99. 

her . — The general I’ule that the possession of one mem- 
ber of a joint Hindu family is the possession of all 
other members, does not apply wdiere the party claim- 
ing has been clearly excluded from the family. In such 
a ease the possession is adverse, and under the general 
law of limitation time will run from such adverse 
possession. Jowala Buesh v. Dhaehm Singh 

[10 Moore’s I, A., 511 


100 . 


Absence of one 


member . — ^Wliere two brothers, members of the same 
family, succeeded to ecpial shares in the paternal 
estates, the mere fact of one brother being absent, 
and the home -staying brother being in possession, 
does not deprive the former of his rights of inhei’it- 
aiice, unless it is cleaidy shown that the possession 
by the latter was adverse to the absent brother. 
WoozEEEiJN V. Nooeul Jan . ,9 W, B., 98 


101 . 


Separation in 


living and separation by partition.— Ixi a suit to 
recover a share in certain land, it was contended that 
there had been a separation between the plaintiff and 
the defendant, and that the suit xvas barred by limi- 
tation, that the suit was not barred, as the 
sepai’ation, even if proved, was only a. separation in 
living and not a separation by actual partition, and 
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TOSS'^SSlO'N—oonUmed, 

4. ADVERSE POSSESSION—- cowifiwwefZ. 
Members of joint family— 
tlierefore tlie defeiitlanPs possession was not adverse 
to tlie plaintift Naeayan Babaji Dabholkab v. 

PaNBUBAKG- RAMCHA2f3)EA ^BaBHOLK AE 

[12 Bom., 148 

SOOYH Lall Bhoojwalba V. Goolzab Booj- 
WALLA . * .14W.R.,228 


POSSESSION — eontinued. 

4. ADVERSE POSSESSION— ooKiiMJWfJ. 
Landlord and tenant— 




member of tar wad. —‘When a member of a tarwad, in 
possession of lands acquired by former members of 
bis taverai (braiicb), openly sets up an independent 
title to those lands, bis possession becomes hostile 
to the tarwad, and limitation begins to run against 
the tarwad from that time. 

Rybapba Panibeb . . I. L. R., 3 Mad., 212 

•> q()3^ — Transfer of interest by 

widow. — Life-tenancy. — Reversioner. — A widow (a 
life-tenant of an ancestral estate), having executed 
an ikrar transferring a share to N her graiid-dangh- 
ter, afterwards sued to set it aside on the ground 
that JV. had not conformed to its terms. ^ While the 
suit was in the appeal stage the widow died, and her 
reversioner applied to he made and was admitted as 
her kaem inukam to carry on the appeal on her be- 
half. He afterwards sued to recover possession of 
the share as reversioner, alleging that the succe^ion 
opened out to him on the death of the widow. Ueld 
that the life-tenancy having been made over to N. 
with the widow's consent to enure during the grantor s 
lifetime, N.^s possession w’^as not adverse to the 
reversioner. Deoeabeb Koowab v. 

12W.R.,234 

204. Landlord and tenant. — 

Possession of tenant. — Bvidence of nature^ of hold- 

— l^ossession by a tenant does not in itself lead 
to any inference as to the character of the tenancy : 
the fact of his having occupied the land and paid rent 
twelve or even twenty years being equally consistent 
with his being a tenant-at-will, a farmer, ora mo- 
kurraridar. Sheo Byal Pooeeb v. Mohabeeb Pete^ 
SHAD IOW.E.,477 

205. — Possession of 

tenant— The possession of a tenant is in the eye of 
the law the possession of his landlord. Hbish Chttin- 
PEB Roy V, BHuawAN Chenpeb Roy 

[isw.R.jiai 

206 - — Settlement . — 

The possession of a snb-lcssee of the tenant cannot 
be adverse to the superior landlord. BuNasEAJ 
Bhookta V, MsaH Lall Pooeeb Gossain 

[20W. R., 398 

20*7. — — Persian holding 

adversely to tenant . — Possession adverse to a lessee 
is also adverse to the lessor. Pbosunoaioyi Basi 
V. Kali Das Roy , . . 9 O, L. R., 347 

See Brinpabtjit CmjNPEB Sibcab -u. Bhoopal 
C nuNPER Biswas . . 17 W. R., 377 

And Lbkbaj Roy u. Coxtet op Wabps 

ri4W.R.,395 


- Adverse posses'^ 


108. 

sion. — Possession of tenant paying rent to stranger. 
—Ill December 1853 certain lands were let by tlie 
iilaintiff to B. under a kabuliat, by the terms of whicdi 
the lease expired in December 1863. In March IS/o, 
less than twelve years from the expiration of such 
lease, the plaintiff brought a suit for possession against 
B. and the talookdars of the estate of which the lands 
in dispute formed part. The latter alleged that the 
lakhiraj title of the plaintiff was invalid •, that ai- 
thongli no proceedings, as required by the Bent Law, 
had been taken to invalidate the plaintiff s title, f 
the talookdars, had resumed possession of the land 
by receiving the rents from B. from 1859 j and that 
the suit ivas barred by reason of their possession 
siijce that date, ^eld that the suit was not barred, 
inasmuch as nothing had occurred to determine tiie 
tenancy which existed between the plaintiff and -o., 
and that the possession of the latter was in law the 
plaintiff's possession. Paebutti Ram 

Chanp Bhtj'Ptachaiuee . .3 0. L. R., olu 

- Assertion of ad^ 


209. 7 - 

verse title . — Adverse possession. — Landlord and ten- 
ant.— The assertion of an adverse title by a person 
claiming to be an owner under a permanent lease does 
not make bis possession adverse so as to save limita- 
tion, unless made to the knowledge of the landlord, 
Ganq-abhai V. Kalapa Babi Mukbya 

[I. L. B., 9 Eom., 419 


110 . 


Possession of 


lessee^ and proprietor under miras leases.— hi a suit 
for possession against a mirasdar, who pleaded limit- 
ation, the Judge was held to have been in error in 
adding to the time for which the defendant had been 
holding under the miras lease the period of possession 
by the lessor, because the one is not in continuation 
of the other j the holding of the proprietors being 
quite a different thing from the holding of the lessee. 
Been Moneb Chowlhbaib v. Golam Kasom 

[23 W. R., 331 


111 . 


Occufation of 


house by heirs of tenant- at-ioill. Intention of par- 
ties.— khout twenty-five years before suit, M. being 
possessed of a house aUowed X. to occupy it without 
paying rent, on condition that X. would keep it in 
repair and restore it to B. on demand. Nine years 
afterwards, and without any demand, ha\mg been 
made by X., X. died, and bis heirs continued to 
occupy the house apparently on the same terms as X. 
had done. In a suit brought by X. against the heirs 
of X. to recover possession of the house, — Seld that 
X. occupied the house as tenaiit-at-will of X. j that 
such tenancy 'was, on the death of X., as of course, 
converted into an adverse occupation by the heirs of 
X., in the absence of proof of the intention of the 
parties to that effect, and in the absence of anytbing 
to show that X. did not assent to the heirs of X. 
continuing to hold on the same terms as X. had done* 

Rautta-rttat V. Shama . 4 Boni,} A, C,9 155 
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POSSEBSIOM" — continued. 


4j. ADVERSE POSSESSION — eontmuedm 
Landlord and tenant-- contimed. 


112 .- 


- Abandonment % 


tenants, — A Iraidlord liaviiig olitained a decree declar- 
ing that certain homestead land was liable to assess- 
ment, the occupants, owing to certam criminal pro- 
ceedings against them, abandoned the land, and the 
landlord leased it out to others, who held possession 
paying rent for upwards of twelve years, after wdiicli 
they were ousted by the original occupants, who 
claimed the land rent-free. Held in a suit by the 
lessees that they were entitled to recover possession. 
Moj^EBEOODDEEIf MoJOOMDAE V, PaRBUTTY ChURIST 
Ghose .... 15W. R.,121 


113. — Possession in two capaci- 

ties.- — JPossession as farmer and purchaser . — 'Decree 
declaring sale valid. — R. obtained, on 7tb January 


1862, a decree declaring a deed of sale of an estate in 
his favour, dated 7th January 1854, to be a genuine, 
antbentic, and valid instrument. In the meantime lie 
bad acquired possession of the estate under a farm 
from Government. Held that from the date of the 
decree IVs possession became adverse possession as 
far as the vendors and their representatives were con- 
cerned, although he continued to hold possession of 
the estate as a farmer. Dhundi v. Ram Labl 

[7 3N. W., 149 


114. 


Possession as patil.— Ne- 

parate branches of family. — Acquiescence. — J. held 


the office of path more than fifty years ago as rei^re- 
sentative of t’ivo branches descended from a common 
ancestor and then united in interest, there being two 
other branches descended from the same ancestor, but 
severed in interest from tho .«0 represented by J. J, 
having died in 1824 was succeeded by his son T. 
without any opposition from the two other hranchea. 
T, was temporarily displaced from the office by <?., 
who represented the two other branches, hut recovered 
it in 1850. Held that the presumption arising against 
T. having been a nominee of all the briinches of the 
family, not having been rebutted by any evidence of 
an assertion and admission of tbe rights of the other 
branches, occupation of the patilsiiip was adverse 
to the plaintiffis right, and being adverse at its begin- 
ning, it was equally adverse when, after a temporary 
displaceinent by G. (whom the plaintiff now repre- 
sents), T. recovered it in 1850. An interval of more 
than twelve years therefore having passed between 
1850 and the institution of the present suit in 1873, 
the claim was barred, and the pos.session of the office 
obtained by Tls representatives could not be disturb- 
ed, Giriapa V. Jaeana . . 12 Bom., 172 


5. SUITS BASED ON ALLEGATION OP 
I'OSSESSlOxV, 


115. 


Suit "by party out of pos- 
session. — Dismissal of suit. — Doldence. — A suit 


based upon an allegation of possession must be at 
once dismissed if the plaiutilf he shown to be out of 
possession. SuKRAM v. Kala Kaiiar 

[3 B, L. B,, A. a, 105 


POSSESSI03N--ce;«^^»^?. 

5. SUITS BASED ON ALLEGATION OP 
POSSESSION — eoniinued. 

Suit by party out of possession— 
llg. — ^ Confirmation of 


possessio7i. — Possession of pari of land sued for.— ~ A 
suit for conhrinatiou of possession must be dismissed 
if the allegation of possession is found to be wholly 
unfounded, but not if the xdamtiff is found to he in 
]>ossession of a jiart of the land in disjuite, B/OOPA 
KoOWAS V. JUGaOOLALL OoPABHYA 

[11 W. R., 257 , 

Bxjsheerooddee2< V. Dal Chttnb 

[3 Agra, 236 

Ram Churn Pattuck v. Khooe Panbey 

[10 W. R., 176, 


117. 


Suit for confirmation of 

-Evidence. — A plaiiitilf suing for con- 


possession.- 
firination of x>ossession must prove tliat he was ac- 
tually in possession. Luteeeoonissa Bibee v. 
Rajaoor Ruhman . . .8 W. R., 84 

Gobinbnath Sein V. Gobinb Chunber Sein 

[10 W. R., 393 

Rash Behasee Roy v. Ezub Buksh 

[11 W. R., 276 

Sheo Sfrun Lall V, Chumun Lall 

[24 W. R., 220. 

Rash Dharee Singh v. Nuthooneb Singh 

[24 W. B., 301 

Sansae Roy v Indeasun Roy . 25 'W. R., 6 


118, 


• Failure to prow 


possession. — Held (Mooherjee, J., dissentiente) that 
the rule that in suits for confinnation of possession 
by adjudication of title the plaintiff is bound to prove 
that he was in possession at the time he preferred 
the suit, is not so inflexible a rule that it cannot be 
departed from j as, for example, where plaintiff sues 
for conflrmation of possession and proves that he 'was 
ill possession for many years, and until wdtliiii a few 
months of the institution of the suit, he should not 
he required to bring a fresh suit, merely clianging 
the prayer for confirmation of possession into one 
for recovery of possession. Abboollah v. Shaha 
AIujeesoobeen . . .15 W. R., 286 

On this point confirmed on appeal . 16 W. R., 27 

Kashee Nath Mookeiui v. Mo,hesh Chunbeb 
Goopto . . . .25 W. B., 168 


119. 


Proof of legal 


possession under decree. — The legal principle which 
holds that no suit for conflrmation of })o.ssession will 
lie if xiosscssion at tlie time of the institution of the 
suit is not shown, refers to cases where no possession 


of any kind is shown within a reasonable time before 
suit, and not (as in this ciise) where legal possession 


under a decree has been found. 
Mokuni) Misser 


Beegoo Roy v. Bab 
17 W. R.,421 


120 . 


Failure to show 


possession. — In a suit in which the plalutltt: claimed 
confirmation of pussessiou, it appeared on the face of 





128. Alternative 

claim. — Adverse possession . — Suits for possession dis- 
tinguished from suits for declaration of a particular 
title. Where a plaintiff seeks to recover possession 
of property of which he has been dispossessed, and 
bases his claim on the ground of purchase, and also 
upon the ground of a twelve yeai's"’ possessory title, 
he is entitled to succeed if he proves his possession, 
even if he fails to prove his purchase. Goss Am I) ASS 
Chtjndee V . Issue Chunueii Nath 

[1. L. X.., 3 Calc.j 224 

129. Lalchiraj title. 

— Suit for possession on forcible dispossession . — In 
a suit to recover possession on the allegation that the 
plaintiff, having been in possession, was suddenly and 


123* — Suit for posses- 

sion under mirasi lease . — Where a plaintiff sued to 
recover possession of certain lands under a mirasi 
pottah ■which had been lost, and proved ten years’ pos- 
session,' that such possession alone would not 

entitle him to recover possession of the land, but 
that he must prove the specific title set up by him. 
Bholai Mandau V . Jaeii? Gazi 

[[3 B. Xi. It,, A.p., 93 
Eam Coomae Shome V. Guhg-a Peeshae Seih 
[14 W. B .5 109j note 

124. Suit for declar- 

ation of title. — Adverse possessi07i. — Where a person 


DIGEST OP CASES. 


‘BOSSmSlOl^-eoniimied. 

5. SUITS BASED ON ALLEGATION OP 
POSSESSION~co%jfmMe«^. 

Suit for confirmation of possession— c<?«- 

tinued. 

the plaint that although the suit was in form a suit 
for confirmation of possession, it was in substance a 
suit for recovery of possession. It was found that 
the plaintiff, while he had proved his title, was not 
in possession. Seld that, under the circumstances, 
the suit ought not to have been dismissed. Amie 
Hossbiit V. Imambandi Beoum: . 11 C. Xi. B., 443 


121 . 


^Plaintiff found 


to he out of possession . — In a suit, in form, for con- 
firmation of possession, it was alleged that the Collec- 
tor had refused to register the plaintiff’s name in 
respect of the property claimed, hut had registered the 
defendant’s name. The plaintiff having been found to 
he out of possession, the lower Court dismissed the 
suit. The plaint bore a stamp sufficient to cover a 
suit for recovery of possession. Meld that, inasmuch 
as the effect of the refusal of the Collector to register 
the plaintiff’s name under section 78 of the Land 
Eegistration Act (Bengal Act VII of 1876) was to 
prevent the plaintiff recovering the rent of the estate, 
and that such refusal was alleged in the plaint, the 
suit might he taken to he, in substance, a suit for re- 
covery of possession, and ought not to have been dis- 
missed, Amir Mossein v. Imanibatidi Begums 11 C, 
L. i?., MBi followed. Champu Dai v. Uma Dai 

[11 C. Ii. B., 451 

6. SUITS FOR POSSESSION. 

(a) Peooi? op paeticulae Title. 

122. Failure to prove parti- 

cular title. — Evidence . — Unless a plaintiff can 
prove the particular title set up by him, he is not 
entitled to a decree for possession. R AMD HAN 
Chuckeebutty V. Komaltaka 

[3 B, L. B., A. C., 99, note ; 11 W. B., 301 

Abdoollah V. Shaha Mujeesoodeen 

[16W. R., 27 

Janoobee Chowdheain V. Gendoo Tureufdae 

[12W.B.,203 

Runo Lall Missee V. Roq-hoobue Sinoh 

[9 W, B., 169 

Hueo Soondueee Debia V. Unnopooena Debt a 

[11 W. R., 650 


POSSBSSIOH— 

6. SUITS im POSSESSION— ; 
(a) Peoop op pabtioulae TiTi^-K—contimied. 

Failure to prove particular title— oo»^t- 

7tued. 

claims possession of property under a specific titlca 
coupled with an allegation that he has been in pos- 
session of that property for more than twelve years 
under that title, he is entitled to a decree on the 
strength of his twelve years’ possession, even though 
he fail to make out his specific title. J liter , — Where 
a declaratory decree by virtue of some particular 
title is sought for. Goluck Chundee Masanta 
V. Nundocoomae Roy 

[I. Xi. B., 4 Calc., 699 : 3 C. X*. B., 450 


125. 


Claim under 


deed of sale in lieu of dower . — The plaintiff having 
alleged a distinct title under a deed of sale in lieu of 
dower, was held in a suit for possession hound to prove 
her title, and not entitled to claim the benefit of a 
decision to wdiich she was not a party, nor of an 
admission by her husband as binding on the clef end- 
ants. SOBEATUN V. Toota . 7 W, R., 273 


126. 


Suit on sanad. 


— Evidence . — In a suit for recovery of possession of 
certain land which the plaintiff claimed under and by 
virtue of a sanad (grant) from the zemindar, and from 
which he had been dispossessed by the defendants, the 
lower Appellate Court held that the execution of the 
sanad was not satisfactorily proved, hut that it was 
not a forgery, and that there was the corroborative 
evidence (such as the dakhilas produced before it) to 
prove the case of the plaintiff. Meld that, when a 
claim is based upon a sanad, and the plaintiff fails to 
prove the execution of the sanad itself, he may prove 
his claim by other means. In a suit for mere posses- 
sion it is unnecessary to state or prove a particular 
title. Rash Behaei Lal Sing- v. Nabayi Poddae 
[3 B. L. B., A. C., 99 : 11 W. R., 465 


127. 


Suit for con- 


firmatiooi of possession, and to recover possession.- 
When a suit is brought for confirmation of possession 
upon a certain title, the plaintiff is bound by the title 
which he sets up in his plaint, except when he sues 
to recover immoveable property from which he has 
been ousted. Umbica Chusn Baneejee v. Digum- 
BUREE Babes . . . .12 W. E,, 429 


POSSESSION— 

6. "SUITS FOB POSSESSION— co»^tae<i. 

(&) PbOOF OE PAETIOITLAB TlTLB--GOnti}ltied, 

Failure to prove particular title— co»- 

timted. 

recently ejected, tlie sole question for decision is the 
right to possession, apart from any question of the 
validity or otherwise of thelahhiraj title under which 
the jdaintiff claims. Boodha Mibdha v. Khtbut 
Ali 5 W . E .5 269 


DIGEST OF CASES. 


( 4480, ■) 


ISO . 


• Suit for declar- 


ation of right, — Right to possession. — Right of per- 
son with good t itle ousted by person toho had none . — 
Plaintiff sued to establish his right to a dbarmakarta- 
ship and to the hereditary office of pooja stanika in 
a pagoda. He alleged that he held the office of pooja 
stanika hereditarily, and that the dharmakartaship was 
assigned to him by the original dharmakartas by deed 
(No. I), hut that he was afterwards forcibly dispos- 
sessed by defendants. Defendants denied plaintiff’s 
hereditary right to the office of pooja stanika, and 
declared that he was removed from the dharmakarta- 
ship for neglecting his duties, and that they were ap- 
pointed instead (by document No. IV). The District 
Judge gave Judgment in favour of plaintiff. The 
defendants appealed. An issue was sent to the lower 
Court whether, assuming exhibit I to he revocable, 
did the persons who executed exhibit IV constitute 
the collective body entitled to revoke it. The low^er 
Court found this issue in the negative, ffeld (by the 
High Court) that this was not properly a suit for a 
declaration. The object of the suit and the effect of 
the declaration would have been to put the plaintiff’ 
in possession of that from which he had been ousted ; 
that as to the claim to the dharmakartaship, document 
I showed that the plaintiff was a mere appointee as 
agent, and that, as the authority given by it was not 
revoked by IV, the case was that of one ousted from 
a possession which he held upon a good title by those 
who had shown none ; that on the principle of such 
cases as Asher v, Whitlock, L. R,, 1 Q. B., i, the 
plaintiff had a right to the restoration of that posses- 
sion. NABAXAISTASAail MUDALI V, KuMAEASAMI 

Gueukkaij 7 Mad ., 267 


131 . 


Proof of joint 


POSSESSION— 

6. SUITS FOR POSSESSION-co»<5wwe(l. ■ 

( 5 ) Otheb Suits bob Possession— 

Onus probandi— 

in which the plaintiff claimed alluvial land in the 
possession of the Government as being his by right of 
accretion to his own estate, tliougli the churs had 
re-formed on the original sites of lands belonging to 
other persons , — Reid that the case could not be 
decided on the principle that, inasmuch as those 
other parties were not before the Court, the plaintiff 
had the better title as between himself and Govern* . 
ment. The land was in the possession of Govern- 
ment, and the plaintiff could only succeed by estab- 
lishing a better title. Collector of Dacca v, 
Kalee Churn Poudab . . 21 W. R., 446 

Reoessitg to 


possession . — In a suit to recover possession it was 
proved that plaintiffs had purchased shares in a Joint 
property and had held possession. The lower Appel- 
late Court, thinking they had done so separately, 
without being at the time aware of their ijmali 
rights, held that it could not decree to them the 
Joint possession sought for. Reid that it matters 
not what position plaintiffs considered themselves to 
have occupied originally whilst in possession. If 
they can establish tlicdr right, they are entitled to 
recover possession, whether that possession were 
originally Joint or separate. Bajbullfb Bhammee 
V. \Vabis 'Mahomed , . .8 W . E „ 450 


{h) Other Suits for Possession. 

132. — Onus probnndi. - 


to prooe title against party in j?ossession . — in a suit 


133. 

prove title. — Wife suing hy permission of husband* 
— In a suit to recover property in the enjoyment and 
possession of defendant, a female plaintiff can only 
succeed on the strength of her own right : not 
merely because it is the property of her husband, who 
does not object to her recovering it. There is no 
necessary presumption that property in the posses- 
sion of a I'espectable female’s husband, brother, and 
son, respectively, is possession on her behalf, and not 
on theirs. Kafabtoollah v„ Aeiea Bibeb . 

[23 W. B., 264 


184 . 


Suit under Act 


X of 1859. — Proof of title . — If a person evicted 
without legal process from land in his occupation sued 
for possession under Act X of 1859, lie was hound 
to prove his title. Madue Khan v. Wooma Moyeb 
Dabee . . Marsh., 389 : 2 Hay, 434 

Shusteb Dhub Mozoomdae v. Nuteeja Bibee 

[7 W. R.,, 38 


135. 


Suit under Act 


X of 1S59 . — In an ordinary civil suit not brought 
under clause 6, section 23, Act X of 1859, or under 
section 15, Act XIV of 1859, a plaintiff could not 
recover possession as against the undisputed owner 
merely by proving his previous possession and dis- 
possession. But he might claim damages for the value 
of crops taken away which had been raised hy him 
on the land whereof he was at the time in lawful 
Bossession. Bam Mohun Boss v. Jeupproo Dass 
^ [ 14 W. E .,41 


136. 


Presumption of title.- 


Right of suit . — In a suit for possession of land 
claimed as part of a mouzali which plaintiff held under 
a mokurrari lease and a hill of sale, and which he 
alleged had been taken possession of by defendant 
under colour of an order of the Criminal Court under 
section 318, Code of Criminal Procedure, relating to 
a different land, defemlaiit objected that plaintiff was 
not the real owner of the moir/ali, and therefore not 
entitled to bring the suit. Reid that the primd 
facie title which thci plirniiiff had untler the lease and 
bill of sale was sufficient to enable liim to bring 
the suit, and the defendant was not at liberty in a 
suit of this description to raise the question whether 




( 4481 ) 


DIGEST OF CASES. 


( 4482 ) 


POSSESSION— 

6. SUITS FOR POSSESSION— co«35mwe<^. 

(h) Othee Suits poe Possession — continued. 

Presumption of title — continued. 
plaintiff was only tlie nominal owner. Ram Bhue- 
EOSSEB SlNOH V. Bissbssue Naeain Mahata 

[IS W. B; 454 

JOGMAYA ChOWDHEAIN V. HUEEE MOHUN RoT 

[24 W. B., 99 

Possession after resump- 
tion. — Might of zemindar to sue taloolcdar for 
possession. — A zemindar cannot sue a dependent 
talookdar (tbe possessor of resumed lakMraj lands) 
for confirmation of possession, and for an injunction 
to prevent liim from committing waste. The only 
possession that a zemindar can obtain after a decree 
for resumption is a constructive one derived from 
the receipt of rent from the tenant. Mugnee Ram 
Chowbey ^?. Gonesh Dutt Singh 

[W. B., 1864, 275 

3 ^ 33 ^ Stiit for possession by 

under-tenure-bolder against zemindar.— 
Unregistered tenant.— suit for possession will lie 
against a zemindar, or any one holding a title under 
the zemindar, until the plaintiff has been recognised 
by the zemindar as tenant, or has been registered as 
such in the zemindar’s sherista. Mooktakeshee 
Dosseb 'g. Peaeee Chowdheain . 7 W. B., 158 

P 39 ^ Suit by prior mortgagee 

against subsequent mortgagee in posses- 
sion. — Sale in execution of decree under second of 
two mortgage-'bonds. — Might to possession. — An 
estate having been sold by auction on two occasions 
in satisfaction of two distinct bonds, and the person 
who had proceeded on the later-dated of the two 
bonds, but who represented the earlier auction- pur- 
chaser, having actually taken possession of the estate, 
— Held that though, in a properly brought suit be- 
tween the two parties to declare the property liable 
for the amount of the first mortgage, the jiarty in 
possession would have to pay to secure his possession, 
yet he could not be ousted by the opposite party. 
Ajoodhya Peeshai) V. Moeacha Kooer 

[25 W. B., 254 

X40. Suit by mortgagee for 

possession. — Covenant for possession. — Suit for 
possession after expiration of term of mortgage. — A 
mortgagor covenauted to give the mortgagee posses- 
sion of the mortgaged property, but did not do so, 
and the mortgagee consequently sued liim for posses- 
sion, hut not until the term of the mortgage had ex- 
pired. The mortgagor set up as a defence to such 
suit that it was not maintainable after the expiration 
of the mortgage term. This defence was rejected on 
the ground that the mortgagor had, by his breach of 
the mortgage contract, put himself out of Court. 
Hae Sakai v. Chuni Kuae . I. L. B., 4 AIL, 14 

141. Dispossession of 

second mortgagee by prior mortgagee zoUhout Q'ight 
of possession by means of illegal order of Court 
in execution of a money-decree against mortgagor , — 


POSSESSION — continued, 

6, SUITS FOR POSSESSION— 

(5) Other Suits eor Possession — continued. 

Suit by mortgagee for possession— 

nued, 

8. mortgaged land to M. in 1861. M. pledged the 
mortgage-deed to M. to secure repayment of a loan 
of RoOO. P. being entitled on partition with H, to 
half of the debt due by i?., got a decree against M. iii 
the Small Cause Court for his moiety in 1870. i2. 
sued 8. on the mortgage-deed (obtained from P, and 
PC. for that purpose), got a decree to enforce the mort- 
gage, and in July 1872 bought the land in execution 
of the decree. In December 1.872 M. mortgaged tbe 
land to V. and put him into possession. F. had no 
notice of the prior pledge to P. In 1876 P., in exe- 
cution of his Small Cause Court decree, attached and 
sold the right, title, and interest of M. in the land, be- 
came the purchaser at tbe Court sale, and was put into 
possession by an order of the Court executing the de- 
cree. V.'s claim under section 269 of Act VIII of 
1859 was rejected. PCeld, in a suit by V. against P., 
that V. was entitled to recover the lands in dispute. 
Per Turner, C. J. — Quesre , — Whether the decision in 
Mamu Nailcan v. Subharaya IPudali^ 7 Mad.^ 229, is 
sound. Vencatachella Kanbian v. Panjanabien 
[I. L. B., 4 Mad., 213 

142. Suit between purchasers 

under mortgage-decrees. — Priority of mort- 
gage. — Mival mortgage decree-holders. — Priority of 
possession . — In a suit for possession between two 
purchasers, who had bought the same property at 
two several auction sales under decrees obtained on 
two several mortgage-bonds , — Meld that no question 
could arise as to which mortgage was prior in point 
of time, but that the real question to be decided was 
which of the parties could prove a prior title to 
possession. Nanack Chanb v. Telucebye Kobe 

[I. L. B., 5 Calc., 265 : 4 O. L. B., 358 

143. ^ — — — Several mort- 

gages of the same property. — Decrees on the mort- 
gage-bonds. — Priority of purchase'.^— Priority of 
possession. — A., on the 11th March 1868, took a mort- 
gage-bond of certain property, and obtained a money- 
decree on the bond on the 23rd J anuary 1869. Under 
this decree the mortgagor’s interest was put up for 
sale and purchased by A. on the 29th April 1870. 
P., on the 3rd November 1868, took a mortgage-bond 
on tbe same property, and obtained a decree thereon 
on the 31st May 1869. Under this decree the mort- 
gagor’s interest was sold, and purchased by P. on the 
22iid April 1870. P. took possession of the property 
on the 18th May 1872, In a suit by A. for recovery 
of possession , — Reid that P. was entitled to retain 
possession as against A., although his own interest 
might he merely that of a trustee for the mortgagor, 
and might he subject to A.’s mortgage lien, if lie took 
proper proceedings to enforce it. Dirgopal Lall 
V. Bolakee . . . I, li. B,., 5 Calc., 269 

144. Title, Proof of.—Suit to set 

aside order of Magistrate under Criminal Procedure 
Code, 1861, s. 318. — 'I'o set aside the effect of an order 
made by a Magistrate under section 318 of the Cri- 


( 4i83 ) DIGEST OF CASBS. ( ,4484 ) , ■ 

POSSESSION*, OEDEE OE CBIMINAL 
COUBT AS ItO Gontimed. 

1. CASES WHICH' MAGISTRATE CAH 


POSBESSION-~co?j^wm0tl. 

, 6. SUITS FOB POSSESSION— 

(5) Othee Suits eoe Possession— 

■ Title, Proof of — oontimied, 

minal Procedure Code, 1861, the plaintiff cannot sue 
for restoration of possession only on the sole ground 
of previous possession, without proof of title. Ra- 
jEsstJEBE Dabia ‘u. Beindabutty Debia 

[7 W. B., 212 

■ Aohttmandi Agi-ath Kunhi Pathumah V, Ma- 

KACHiNBE Aoath Makachi . 4 Mad., 478 

145 . AetlVoflSdO.— 

■ dnllmr.—^A, originally owned two zemindaris be* 
tween which lay a hil, or marsh, of which he also 
owned the fisheries. One of the zemindaris was sold 
and purchased by B., but the hil fisheries still conti- 
nued with the remaining zemiiidari held by A. After 
the sale, certain lands reclaimed from the bil were for 
some years beld by B. as part of his purchased 
zemlndari. A. instituted a summary suit under Act 
IV of 1840, and was by an order of the Magistrate 
put in possession of these lands. B, brought a regu- 
lar suit against A, to recover the lands and set aside 
his order. Held (reversing the decisions of the Courts 
below) that it was necessary for JB. to. show a better 
title to the land than A, could produce. It was not 
enough for him to prove possession anterior to the 
Magistrate’s order under Act IV of 1840. The pre- 
sumption was that the land of the bil belonged to 
A.i who had admittedly owned both estates before, 
and had retained the fisheries of the hil after, the 
auction sale. B. ought to liave shown when and how, 
if at all, the right to the fisheries and the right to the 
soil were severed. Bababa Kant Roy v. Chtjnbea 
Kumab Roy 

[2 B. L. E., P. C., 1 ; 11 W. E., P. C., 1 
12 Moore’s I. A., 145 

POSSESSION, OEBEE OP CEIMIHAE 
COUBT AS TO— 

Col. 

1. Cases which Mag-isteate can de- 

cide AS TO Possession . . 4483 

2. Likelihood oe Beeaoh or the Peace 4486 

3. Notice to Parties .... 4491 

4. Evidence, Mode oe taking, &c. . 4492 

5. 'Decision oe Magistrate as to Pos- 4493 

SESSION 

6. Nature and Eeeect oe Decision . 4499 

7. Attaciime^’t of Property . . 4503 

8. Disputes as to Right oe Way, 

Water, &c. .... 4505 

9. Local Inquiry .... 4503 
10, Dispossession by Criminal Force . 4509 

See Damages— Remoteness oe Damages. 

[I. L. R., 6 Mad., 426 

See Cases under Limitation Act, 1877, 
ART. 47 (1871, ART. 46). 

1. CASES Wiuen MAGISTUATE CAN 

DECIDE AS TO POSSESSION. 

X, Dispute as to possession. — 

Criminal Brovedure Cade, 1861, s. SBO . — A Alagia- 


DECIDE AS TO POSSESSION— 

Dispute as to possession — continued, 
trate has no ground for proceeding, under Chapter 
XXII of the Criminal Procedure Code, 1861, where 
there is no dispute as to the fact of actual possession 
of either the land or crop. Anonymous 

[4 Mad., Ap., 12 

2. Dispute as to riglit to col- 

lect rents. — Order of Criminal Court as to,-^Me- 
port of police officer. — Where a dispute between par- 
ties was not concerning land or its boundaries, or 
concerning houses, w'ater, fisheries, or produce of 
land, but simplylas to what collections one of the par- 
ties had made and what rents he was entitled to col- 
lect under a decree of Court, the case was held not 
to come under the provisions of Act X of 1872, sec- 
tion 530, hut under the ruling in Ramrtmginee Dos- 
see V. Gooroodass Boy, 18 W. It., Cr., 36. PUD- 
DOMONEE DASSEE V, JUGGODUMBA DaSSKE 

[25 W. E., Cr., 2 

3. Criminal Proce- 

dure Code (Act JT of 1882), s. 145 . — Tangille im- 
moveahle pro2yerty. — Act X of 1872, s. 5.50.— A dis- 
j)ute as to the light to collect rents is a dispute con- 
cerning tangible immoveable property within the 
meaning of section 145 of the Code of Criminal Pro- 
cedure, 1882. Pbamatha Bhusana Deb Boy t?. 
Doorga Churn Bhattacharji 

[I. L, R., 11 Calc., 413 

4 ^ Dispute regarding riglit of 

fishery. — Criminal Procedure\ Code, 1882, s. 145*'-— 

“ Tangible immowable property. — A dispute con- 
cerning the right to fish in a jiilkur is not a dispute 
concerning any ‘"'tangible immoveable x^^’op®i4y 
within the meaning of section 145 of the Code of 
Criminal Procedure. Inquiries under section 145 
should be directed to the question as to which party is 
in possession of the subject of dispute before any pro- 
ceedings in the Court have been taken in the matter. 
Krishna Dhone Dutt v. Troiloeia Nath Biswas ^ 
' [I. D. R., 12 Calc., 537 

5. Criminal Procedure 

Code, 1882, s. 145. — Julkur right . — Tangible immone- 
able progerty. — A dispute coiicemiiig a julkur right 
is not a dispute concerning “ tangible immoveable 
property ’’ within the meaning of section 145 of the 
Code of Criminal Procedure, and cannot be inquired 
into by a Magistrate under the provisions of that sec- 
tion. Anund Moyi Dabia r. Skurnomoyi 

[I. D. B., 13 Gale., 179 

3 . Dispute as to alluvial land. 

— ’Land left by drying tip of r leer. — A Magistrate 
had jurisdiction, under section 318, Code of Criminal 
Procedure, 1861, to prevent hr<‘iic}ies of the peace in 
places where the rivers have dried ux>. The juris- 
diction tluit was once Ukuh', under startion 30, wiis 
not taken away by reason of the laud having aji- 
peared and the water disappeared. Emambandee 
! Begum t;, Tek Bahadoor . 17 W« B,, Or,, 53 
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POSSESSION, ORDBE OP CEIMINAI* 

COURT AS ^lO-’-contimied. 

1. CASES WHICH MAGISTRATE CAN 

DECIDE AS TO FOSS^SSlOl^'-continued. 

7 ^ Dispute as to rigRt in burial 

ground. — Possession of manager. — Criminal Proce- 
dure Code, 1872, s. 08 O.—A case in wMcli several 
persons dispute about tlie proprietary right in a burial 
ground should be tried in a Civil Court, and does not 
properly come under section 530 or section 532 of the 
Code of Criminal Procedure; and an order of the 
Magistrate that he found the manager in possession 
on behalf of one of the proprietors was set aside. 
Kassim Hassim Sooety V. Abrahim: Solbman 

[25 W. B., Cr., 24 

3 . Dispute as to a number of 

plots of land governed by same circum- 
stances.— of Magistrate only as regards 
some plots , — Criminal Procedure Code, 1872, s. 530. 
— A dispute having arisen as to the possession of 109 
plots of land to which a claim to possession was made 
by the ryots of village A. on the one band, and by 
the ryots of village B. on the other, the Magistrate 
instituted a proceeding under section 530 of the 
Criminal Procedure Code in respect of all the 109 
plots, but, having taken evidence, dealt in his order 
with twelve only, directing that the ryots of village B. 
should he kept in possession. Held that, it appear- 
ing that all the 109 plots were covered by the same 
state of circumstances, the Magistrate had exercised 
a sound discretion in acting as he did. Azim Molla 
V. Satoo Poeamanick . , 10 C. D. R., 623 

9 ^ Dispute as to property of 

wbiob each of two persons claimed the 
whole without allegation of joint posses- 
sion. — Criminal Procedure Code, 1872, s. 530 . — 
Where each of two parties claimed the same share of 
certain property as a whole estate, neither, alleging 
that the other was joint with him in any way, and 
the Magistrate, without reference to the right of 
possession, went into the question of who was in pos- 
session, and maintained the possession of the party 
found in possession, the High Court held that the 
• case fell under Act X of 1872, section 530, and saw 
no necessity to interfere with the decision, Byjnath 
SaHOO -V. RUGHOOITATH PEESHAt> 

[25 W. R., Cr„ 16 

10. Dispute regarding joint pro- 

perty, — Criminal Procedure Code, 1861, s. 318 . — 
The decision of the Deputy Magistrate was quashed, 
because the property in dispute being ijmali he had 
no jurisdiction to try the dispute under section 318, 
Code of Criminal Procedure, hut ought to have pro- 
ceeded in the manner laid down in Circular Order 
No. 10, dated 16th April 1863. Goluck Chijnder 
Roy d. Raj Mohun Bose , 17 W, B., Cr., 33 

See Ramrungihee Dossee v, Gooroo Dass Roy 

[17 W. R., Cr., 9 

11, — Criminal Proce- 

dure Code, 1882, ss. 145, 147, — Dispute as to immove- 
able progertg, — Collection of rent, — A dispute exist- 
ing between one of the co-sharers of an undivided estate 
and the lessee of another co-sharer, as to the right 


POSSESSION, ORDER OE CBIMINAD 

COURT AS TO — continued. 

1. CASES WHICH MAGISTRATE CAN ' 
DECIDE AS TO POSSESSION 

Dispute regarding Joint property— cow^i- 
nued. 

of the latter to collect rent, such right being denied 
on the ground that the lessor was not in possession of 
her share, an inquiry was made under Chapter XII 
of the Criminal Procedure Code, and the lessor w'as 
declared to he in possession of her share. that 

the provisions of that chapter were not applicable to 
the dispute in question. Beni Naeain v. Achbaj 
Nath . , . , I, L. R., 5 AIL, 607 

12. — La7id held by co* 

sharers. — Dispute on erection of edifice by 07ie without 
consent of other . — Criminal Procedure Code {Act X 
of 1872), s. 530. — A., a joint owner of a parcel of laud, 
erected on it an edifice without the consent and 
against the will of £., another joint owner. A dis- 
pute having arisen in consequence, the Magistrate 
held an inquiry, and made an order under section 630 
of the Criminal Procedure Code, awarding to A. ex- 
clusive possession of the part of the land on which 
the edifice had been erected. Held per Jaokson, J,, 
that such order was erroneous, as the matter was not 
one to which section 530 could apply. Empress 
Rajooomak Singh 

[I.D. R., 3 Calc., 673 : 1 C. D. R., 352 
2 C. D. R., 62 

13 , Dispute as to building site. 

— Perso7is 7iot parties to proceedings. — Criminal Pro- 
cedure Code, 1882, ss. 145, 147. — In a suit to recover a 
building site, an injunction was issued by tbe Court 
restraining tlie defendants from building on tbe land 
pending tbe decision of the suit. On appeal the in- 
junction was dissolved, on the ground that the defend- 
ant was in possession. Subsequent to this order 
tbe District Magistrate, on the complaint of theplain- 

against the defendant, passed an order under 
section 145 of the Code of Criminal Procedure, 
declaring that K. and K were in possession, and for- 
bidding all disturbance of their possession until the 
decision of a Civil Court. Held that K. and F, not 
being parties to tbe proceedings, the order was illegal. 
Held, also, that if a breach of the peace " appeared 
likely to occur, the proper course was for the Magis- 
trate to take security from the party from whom, a 
breach of the peace was apprehended, hut that it was 
not illegal for the Magistrate to proceed under sec- 
tion 145 or section 147 of the Code of Criminal Pro- 
cedure. SlTBBA V . TeINCAE 

[I. D. B., 7 Mad., 460 


2. LIKELIHOOD OP BREACH OP THE PEACE. 

14 , Inquiry. — Criminal Procedure 

Code, 1861, s. 318 , — No inquiry should be made, nor 
order passed giving possession to one side or the other, 
under section 318 of the Code of Criminal Procedure, 
save on the supposition that the dispute is likely 
to cause a breach of the peace, Queen v. Sonaooiiah 

[2W.B. Cr.,44 
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POSSESSION, fOEDER OP CEmiNAL 
COURT AS ’SO-contmued. 

2. LIKELIHOOD OF BREACH OF THE PEACE 

’^aontimied. 

IiKiuiry — mntmued. 

15, — Order not made 


after judicial inquiry. — Criminal Frocedure Code^ 
187 2y 5. 380.— An order of a Magistrate retaining par- 
ties in possession of land can only be passed after dne 
judicial inquiry, as required by tbe Code of Criminal 
Procedure, section 530. Shoindoo Noshyo n . Eu^a 
Lall Jhah . . . 25 W. B., Cr., 21 


m 


Criminal Pro- 


cedure Code 1861, Chap. XXII . — Tbe inquiry con- 
templated by Chapter XXII of the Code of Criminal 
l^rocedure was a personal inquiry by the Magistrate 
who makes the order. Anojtxmoits 

[4 Mad., Ap., 20 

Antodee Kooer r. Soonaet Kooer 

[9 W. R., Cr„ 64 


17. 


« Power of Magistrate.— Crwwz- 


nal Procedure Code, 1872, s. 530 . — The power given 
to a Magistrate to make a binding declaration as 
to the possession of any property, is an exceptional 
one, and section 530 of the Criminal Procedure Code 
limits the exercise of that power to cases in which 
the Magistrate is satisfied that a dispute, likely 
to induce a breach of the peace, exists; it is this 
likelihood, with the consequent necessity for imme- 
diate action, which alone warrants action by the Magis- 
trate. In the matter or the petition op Kxjnunh 
Bar AIN Bhoop 

[I. L. R., 4 Calc., 650 ; 3 0. L. E., 551 


Anontmoijs Case 


. 4 Mad., Ap., 49 


18. 


Ground for aetlon of Magis- 


trate . — Criminal Procedure Code {Act X of 1872), 
s. 330 . — In order to justify a Magistrate in interfer- 
ing under section 530 of the Criminal Procedure 
Code, it is necessary that he should be satisfied that 
there exists a dispute concerning land which is likely 
to induce a breach of the peace, — i.e., there must be 
a reasonable apprehension that a disturbance of the 
peace is likely to occur, rendering it necessary for him 
to take immediate steps to prevent it, and not merely 
that it is probable a breach of the peace may occur if 
proceedings under section 530 be not taken. Damo- 
jDUB Bid-DYADiifr Mohapateo -y. Syamanijnd Dey 
[I. L. R., 7 Gale., 385 : 8 C. L. B., 514 


■19. 


Pisptite nicely to 


cause breach of the peace, — Duty of Magistrate . — 
Criminal Procedure Code {Act X of 1882), s. 145 . — 
It is the duty of a Magistrate, before taking proceed- 
ings under section 145 of the Criminal Procedure 
Code, to satisfy himself whether there is any dispute 
likely to cause a breach of the peace, and that the 
suggested apprehension of a breach of the peace is 
not merely colourable, and made to induce him to 
deal with' matters properly cognisable by the Civil 
Court. In the matter of Obhoy Chandra 
Mookerjee. Obhoy Chandra Mookerjee v. Mo- 
HAMED Sabir 

[L I., E., 10 Calc., 78 : 13 C, X.. E., 410 


iV 
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POSSESSION, ORDER OE CEIMINAD 
COURT AS TO-e ontimed, 

2. LIKELIHOOD OP BREACH OP THE PEACE 
— continued. 


Ground for action of Magistrate— 

nued. 


20 . 


• Future breach of 


peace . — There being no present danger of a breach of 
the peace, the fact that such a breach is likely to 
take place at a future time will not justify a Ma- 
gistrate in making an order under section 630 of 
the Criminal Procedure Code, 1872. Uma CHtTRN 
Santra «. Beni Madhub Roy , 7 0.1,. E., 052 

Contra, Queen v. Mohesh Chunder Eoy 

[24 W. E., Or., 87 


21 . 


Criminal Pro- 


cedure Code, 1872, s. 530. — Order made on insuffici- 
ent material, — Order without jurisdiction.— W}iQVQi 
the proceeding recorded by a Magistrate, under section 
530 of the Criminal Procedure Code, is based on mate- 
rials which do not disclose sufficient ground for 
considering that a breach of the peace is imminent, 
an order calling upon the parties concerned in the 
dispute to attend in Court, and give in a written 
statement of their respective claims, in respect of the 
fact of actual possession of the subject of dispute, 
maybe set aside as made without jurisdiction. Chitn- 
DER Madhub Ghosh v. Jugout Chunder Sen 

[4 O. L. B., 483 


22 . 


Criminal Pro- 


cedure Code, 1861, s. 318. — Grounds for belief in 
lilcelihood of breach of peace . — Under tlie provisions 
of section 318 of the Code of Criminal Procedure, the 
Magistrate should specify the nature of tbe informa- 
tion received by him, and state the principal facts 
which by the exercise of a judicial discretion he 
derives therefrom and wdiich in his judgment consti- 
tute grounds for believing that a dispute concerning 
certain land exists which is likely to induce a breach 
of the peace; and the roobokari which section 318 
prescribes should plainly set out, without reference 
to any other documents at all, the actual facts which 
constituted the ground for such belief on the pjart of 
the Magistrate. In the matter of the petition of 
Sutherland, 9 B. L. M , 229 : 18 W. E., Cr., 11, 
explained. In the matter of the petition of 
Kishoree Mohun Roy . 19 W. E. Cr., 10 


23. 


Eequisite em- 


-There is nothing 'which defines on what 
grounds the Magistrate sliall he satisfied, or limits 
him to being satisfied by evidence given before him.. 
In the matter of the petition of Sutherland 

[9 B, E. 22t' 

S. C. Sutherland Crowdy 

[18 W. B., Cr.^ 11 


Under the Code of 1861 the Magistrate had to 
he satisfied that a breach of the peace was likely,** 
and it was formerly licdd he must be satisfied by 
evidence. Anonymous Case . 4 Mad., Ap., 49 


Tarafdi Mundul r. Chunder Bhoosun Baner- 

' JEE .... 18 w. B., Cp.,, 74.: 

7 B 
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POBSESBIOM’, ORDEB OE CEIMIHAIi 
COURT AS continued. 

2, LIKELIHOOD OE BREACH OE THE PEACE 

-^continued. 

Ground for action of Magistrate— 
nued. 

If the hatteb or the petition or Stjthee- 
EAND . 9B.X..B.,229 

A police report was lield, botli under that Code and 
under the Code of 1872, not to be sufficient evidence. 
If the matter or the. petition op Bhadbeswari 
Chowhheaif , . . . 7 B. li, B., 329 

S. C. Bhedeessoey Chowdheaif v. Goberehitf 
Majhbe . . , 16 W. B,, Or .9 17 

ElAHEE NeWPZ KhAF D, SUBirBirNFISSA 

[5 W. B., Cr., 14 

If THE MATTER OP TEE PETITION OP ShAMA- 

SAFKAB Mazhmeab . 9 B. L. B,, Ap.j 45 
S. C. SeAMASUNKEB MOZOOMDAB 'D. Antjnbo- 
, MOYEE Dossee . . 18 W, B.j Cr.j 64 

Abhaya Chaeaf Chowbby c. Brae 

[6 B. L. B., Ap., 148 
S. C. 15 W. B., Cr.9 42 

Qeeef u. Bhyeo Dayab Sino 

[3 B. li. B.9 a. Cr., 4 
S. C.liW.B., Cr.,46 

See also Pedeomofee Dassee v, Jhgoodfmba 
Dassee . . . .25 W. B,, Cr.5 2 

And under the Code of 1872 the report of an 
Ameeu was held not to be sufficient to base an order 
upon. Queen v. Soumbeb Aeie 

[20 W. B.9 Cr., 57 

Under the Code of 1872 an explanation was added 
that the Magistrate might be satisfied as to the likeli- 
hood of a breach of the peace on a report or other in- 
fonnation, hut as to the fact of possession on evidence. 
The following, however, was a later holding under 
the Code of 1872 with regard to a police report. 

24. Criminal JProee^^ 

dure Code, 1872, s. 530. — Record of grounds. — JPolice 
report. Incorporation of. — ^Evidence of possession . — 
Evidence of title, — In i^roceedings under section 630 
of the Criminal Procedure Code, the Magistrate re- 
corded the following words : “ whereas from the 
police report a breach of the peace is probable,” and 
found that certain persons were in possession. JELeld 
that, although the record of grounds was unsatis- 
factory, as the initial proceeding did not contain 
within itself all which the law requires to he record- 
ed, — ms., in the first place, that the Magistrate is 
satisfied that a dispute likely to induce a breach of 
the peace exists and in the second place, the ground 
upon which he is so satisfied, — yet that, as the police 
report from which the grounds for aiDpreheuding a 
breach of the peace appeared was incorporated by 
reference, the final order was not defective. In the 
MATTER OE THE PETITION OP IvALI KbISTO ThAKUB 

«?. Golam Abi Chowbhby 

1. 1». B., 7 Calc., 46 ; 8 C. L. B., 245 

And under the Code of 1882 the Magistrate is now 


POSSESBIOH, GRBER OP CBIM-OTAL 

COURT AS TO — continued^ 

2. LIKELIHOOD OP BREACH OP, THE PEACE 

--^continued. 

Groxiiid for action of Magistrate— 

nued, 

to be “ satisfied on a police report or other informa- 
tion.” 

25, — — — Police report set» 

ting out prohabilitg of breach of peace. — Semble,—^ 
That a reference by a Magistrate to a police report 
which clearly sets out the probability of a breach of 
the peace is a sufficient statement of the reasons for 
the Magistrate’s being satisfied of the existence of a 
dispute likely to cause a breach of the peace, within 
the meaning of section 145 of the Code of Criminal 
Procedure, 1882. Gobuck Chundeb Pab v. Kabi 
Chaeaf De . . ,1. L. E., 13 Calc., 175 

26. Examination of 

parties. — Criminal Procedure Code, 1861, s. 318.-r-“' 
Land dispute. — ^When both the disputing parties are 
examined, and state that men were collected by their 
opponents for the purpose of committing a breach of 
the peace, a Magistrate is justified, without inquiring 
who was the aggressor or the aggrieved party, to 
proceed under section 318 of the Code of Crmiinal 
Procedure, and to take whatever steps are in his 
opinion necessary to prevent a breach of the peace. 
Gunga Naeain Mittee v. Goub Soofdee Chow- 
DBY e , * . » . 15 W. B., Cr.,85 

In cases under the Codes of 1861 and 1872 it was 
generally ruled that a proceeding stating the grounds 
for his belief in the likelihood of a breach of the peace 
must he recorded by the Magistrate. Anonymous 
Case . , . . , 4 Mad., Ap., 49 

Taraebi Munbub p. Chundeb Bhoosun Banbe- 

JEE . . . .16 W. R., Cr., 74 

In the matter oe the petition op Kunund 
Nabain Bhoop . I. Ij. B., 4 Calc., 650 
[3 O. L. B., 551 

Geijamonee u. Ishue Chundee 

[W. B., 1864, Or., 2 

In re Sabhee Sing . . 6 W, B„ Cr., 50 

Government v. Ghobam Mahomed 

[1 Agra, Cr., 33 

In the matter op Kashee Kishobb Roy r, 
Taeini Kant Lahoei 

[3 B. L. B., A. Cr., 76 
15 W, B.s Cr., 42, note 

Queen v. Runjeet Mobba . 2 W. B., Cr., 31 


and that the omission to do so was fatal to the 
Magistrate’s proceedings. Emambandee Begum r. 
Tek Bahadooe . . . 17 W. B., Or., 53 


Mukhoda Dossee v. Queen , 18 W, B., Cr., 4 

In the matter op Ozhib Chundeb Biswas 

[1 C. U. B., 48 

Reg. V. Omieto Nauth Jha 

[1 Ind. Jur., 35T. S.,B99 
S. C.6 W.B., Cr., 61 
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POSSESSION-, OEDER OE CRIMINAL 

COURT AS TO ■ — contimed. 

2. LIKELIHOOD OF BBEACH OF THE PEACE 
— continued. 

, '-Groiiiid for action of Magistrate— 

nued. 

: Haeyey Beige • . 4 W. B., Or., 26 

MUNGI-iO V. DtJEOA HAEAIH KiO 

[25 W. B., Cr., 74 

In certain cases it was ruled tliat tlie recording of 
a proceeding was unnecessary. Bueiao Sing-h v. 
HmaPeoshab . . . 24 W. B., Or., 16 

GOIJE MOHIfN MaJEE 2), DOOLLTJBH MajEE 

[22 W. B .5 Or., 81 

and in one it was doubted wlietlier it was necessary 
or not. Bamodee Bibbyadhue Mohapateo 'o. 
Syamanunb Bey . . I. L. B., 7 Calc,, 385 

[8C.L. B., 514 

ISTo form of proceeding was necessary. Joyeam 
Sum OH JuGNABAiK Boobey . 10 W. B., Cr., 16 

27. - — — Tlie provisions of 

section 318 of the Code of Criininal Procedure w’ere 
held to be substantially conipliod with when the 
Magistrate stated that he was satisfied that the dis- 
putes between the parties wAre likely to induce a 
breach of Bie peace, and recorded his opinion that the 
only way of bringing those disputes to a satisfactory 
settlement was by proceeding under the section 
quoted. In the matter of the petition of 
.Bisseshije Naeain iVI ahtah . 8 W. R.j Cr., 83 

Under the present Code it is not necessary to re- 
cord any proceeding, but the oi’der for the attendance 
of the parties must show the grounds which satisfied 
the Magistrate, 

3. NOTICE TO PARTIES. 

28. Biglit to notice.— to 

proceedings, — Service of notice. — Co-sharers. — In a 
proceeding under section 318, Act XXV of 1881, there 
is nothing in the law which makes it necessary for the 
Magistrate to serve notice on all the co-sharers in an 
estate which may form the subject of the dispute. 
In the matter of the petition of Gabinba 
Chanbea Ghose . . 9 B. Xj. B., Ap., 39 

' S. C. Gobind Chundee Ghose r. Anunbo Chun- 

BEE SiECAE , . 18 W. B.s Cr., 54 

29. Service of notice . — Criminal 

iProcedure Code^ 1S61, s. 31S. — Service of notice to 

The mere service of a notice upon a mofiis- 
sil naib wlio takes no steps wdiatever to consult his 
employer or act under his directions, is not such a 
notice as is contemplated by section 318, Code of 
Criminal Procedure, in a case of dispute regarding 
possession of land. KAMiiUNiiiNEE Bossee n. Goo- 
Eoo Boss Roy . . .17 W. R.., Cr., 9 

30. Order under 

Criminal Frooedure Code, ISTiH, to 'whom ad- 
dressed. — ilurtre., — Whether an order under section 
530, Civil Procedure Code, 1872, can be directed to 


POSSESSION, OBBEB OP CBIMiNAIi 

COURT AS TO — continued, 

3. NOTICE TO PARTIES— 

Service of notice — >ooniinmd, 

others than the unsuccessful party to the proceedings 
under the section j or whether such an order could 
properly he directed to the public at large. In the 
MATTER OF NOBO KiSHOEE CSUCKEEBUTTY 

[7 O. I*. B., 291, 

31 ^^ — Sature and fomi> ' 

of notice. — Intervenor. — Although no particular mode 
of giving notice, calling upon parties to attend under 
this section before the Magistrate, has been provided, 
yet the language of the section indicates that the 
notice shall be addressed to known individuals, and 
not be in the form of a public proclamation or cita- 
tion. There is no provision in tlie Criminal ProcediTO 
Code for allowing an intervenor to come in, in the 
middle of proceedings held by a Magistrate under 
section 530 of the Criminal Procedure Code, 1872* 
In the mattes of the petition of Kueunb 
Naeain Bhoop 

[I. B. B,, 4 Calc., 650 : 3 C. X.. B., 551 

4. EVIBENCE, MODE OF TAKING, &0. 

32, — Oi’al evidence. — Determina- 

tion of question of possessioii. — Oral evidence is the 
principal matter upon wdiicli Magistrates can proceed 
in determining a cpiestion of possession under the 
Code of Criminal Procedure. Gobind Nahth Rai 

. V. Anijnb Nahth Eai . 5 W. B., Cr., 79 

33 , Witnesses. — Criminal Froce* 

dure Code, 1861, s.SlS. — Examinatio7i of zvitnesses . — 
A Magistrate, proceeding under section 318 of the 
Code of Criminal Procedure, is bound to examine any 
witnesses tendered in support of the respective claims 
to actual possession of the land in dispute before 
passing an order. Anonymogs . 6Mad., Ap.,4 

ANIJNBEE KOOEE V. SONAET KOOEE 

[9 W. B., Cr., 64 

34, — Criminal Pro- 

cedure Code, 18S2, s. 145. — Procedure under that 
section. — Attendance of 'Witnesses. — Process to enforce 
attendance. — Proceedings under section 145 of the 
Criminal Procedure Code should on all points of pro- 
cedure be regarded as summons cases ; and although it 
is discretiomVry with a Magistrate to issue a summons 
on a witness in such a case, yet, %vhon any one of the 
parties applies at a proper time for process to secure 
the attendance of his witnesses, the Magistrate should 
not arbitrarily refuse bis assistance ; and where sueh 
refusal is made, it is incumbent on the Magistrate to 
record his reasons for such refusal. In the matter 
OF THE PETITION OF IIUEKNDEO NaEAIN SiNOH 

CHOWBmiY . . I. L. B, 11. Calc,, 762 

35 ^ — Evidence on oath. 

— Actual 'possession. — In a proceeding under section 
318 of the Criminal Procedurti Code, 1861, to de- 
termine the right of actual possession, it is neces- 
sary that the evidence should be taken upon oath. 
Queen d. Kali Chanbea Shah 

[7 B. L. B., 322 ; 16 W. R., Cr.,, 13 , 

7 e2 
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POSSESSION, OEDEB OE OEIMINAL 
COURT AS ^O—contimed. 

4 . EVIDENCE, MODE OE TAKING, &c, 

WitB.esBes-~cow55'i'^w0<2!. 

But it appears uot to te absolutely necessary to 
examine witnesses at all. 

evidence sliould be on oath. Queen v. Baeiabh 
Kant Rhattaohaejee „ ™- u r-,. <ir 

[7 B. L. R., 324, note : 11 W. B*, Cr., 36 

30 ^ Becording evidence.— 0 ?ni 5 - 

sion to record Taking the state- 


Sioilooravui w -‘-•-'i — iff •-> . 

ments of both parties without recording evidence m 
proof of either is not an “ inquiry^’ 

. , 2 \N„ xi.9 Wi,, 


NAOOIiLAH 


37. 


Mode of record- 

ing evidence.— Dispute likely to cause breach of ike 
peace^^lii an inciniry under section 530, Act A ot 
1872, as a x^reluninary to an order relative to lancl 
al)out whicli there is a dispute likely to cause a breach 
of the peace, the evidence should he recorded oy the 
Magistrate in the manner provided by section 334. 
Khetteemonee Dossee V, Sbeenath Sircab 

. [11 B. li .B., Ap., 5 

30 . Hegleet to obey order to 

put *in statements.— Frocedure Code, 
1861, s. 318.— When, in a case under section 31b, 
Code of Criminal Procedure, a Magistrate had taken 
any evidence, he was held to be not justified m re- 
fusing to proceed with the case because the parties 
neglected to file written statements on the day fixed 
for filing the statements. ■ In THE Matteb oe 

ChundIb Myiee . . 11 vr. B., Cr., 9 

39 . Irregularity in taking evi- 

dence, — Tatting evidence in two cases together, 
lliaht to separate mquirg. — Two investigations, under 
section 318, Code of Criminal Procedure, 1861, were 
before a Magistrate, who, after deciding one of the 
cases, remarked on the other, that because the lands 
adjoined he had taken the evidence in the two cases 
together, and found it unnecessary to continue the 
inquiry further. Held, under section 404, that the | 
parties kept out of possession w^ere entitled to a full 
incjuiry. Watson & Co. v. Subnomoyee 
^ [8 W. B ,9 Cr .9 63 

5 BECISIOK OP MAGISTRATE AS TO 
POSSESSION. 

4 .Q. Objection to decide question 

of possession. — Frocedure hy Magistrate. In a 
case of disputed possession likely to lead to a breach 
of the peace, the Magistrate, instead of merely binding 
down the parties to keep the peace, and declining to 
interfere further, is hound to dispose of the question 
of Tjossession under section 318, Criminal Procedure 
Code, 1861. In the matteb of the petition of 
Anunenath Roy . • 4W, B., Cr .512 

4 .x. Power to decide question of 

possession, — Fecognisance to heep peace. — If^ a 
Magistrate is siitified that the circumstances require 
it, he may make an order undet section 318 of the 
Code of 1801, notwithstanding that he has taken re- 


POSSBSSIOISr, ORBBB OP CBIMIMAIi ■ 
COITBT AS TO — continued, 

5. DECISION OE MAGISTRATE AS TO 

I^OSSESSION— 

Power to decide question of possession. 
— continued. 

cognisances under section 282. In the matteb of 
THE PETITION OF SUTHBBLAND ^ -- 

[9 B. Ii. B., 229 : 18 W. B., Cr., 11 

42 Question for decision.— Pos- 

sessiin.-ritle.— In a case of disputed possession of 
land, the Magistrate should look to possession, not to 
right, —i.c., mamtaining in possession the party m 
possession, and forbidding disturbance of possession 
Gbijamonee V. ISHUE Chundm ^ 

IN' BE ' Sabheb Sino . . 6 W. R., Cr., 50 

Govebnment d. Gholam Mahomeb 

[1 Ag3?^» 

EEO. ». OMIETONAUTH .THA^^_ 

S. C. 6 w. B., Cr., 61 


. g Criminal Drooe- 

dure'code, 1861, s. 318.— Duty of Magistrate.-k 


dure voae, louj., o. _ 

Magistrate, under section 318 of the Criminal Pro 
cedure Code, is to inquire into the question who 
is in actual possession of the property in dispute, 
without considering how that possession had been 
obtained. Dostub HusANa 30 

B\PTJJI Jagjivay V. Magistbate of RHEDA 

[4 Bom., A. C., 153 

44 ^ Duty of Magistrate to main- 

tain possession even when contrary to for- 
mer order of another Magistrate.— Where a 
Ma«-istrate found that an order of his predecessor 
made two years previously with regard to possession 
of certain land had not been complied with, he en- 
forced the order and changed the possession m accord- 
ance with that order. Held that the Magistrate 
ouG'ht to have maintained the possession which he 
foSnd even if it was inconsistent with his predeces- 
sor’s order, and that he ought not to have taken any 
steps in the matter, unless some one actually m pos- 
session, and guaranteed possession hy that order, came 
to complain to him that his possession was threatened, 
or that he had just been forcibly turned out, and 
asked in pursuance of that order to he mamtamed m 
possession. Queen v. Pbotab 

45 j^ature of order.— dis-> 

posselsion.-X Magistrate has no authority to re- 
store to possession a person who has been illegally dis- 
possessed. He must declare the party in actual pos- 
session entitled to retain possession until ousted hy 
due course of law, and forbid all disturbance of such 
possession in the meantime. k 

Luohmoneb Dabba . . W. B.9 1864, Or., 5 

DooBJUN Singh v. Shibba . 3 K, W., 17i 
Queen v. Imambanbeb . 1 W., B., : Pr*,.26 
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POSSESSION, ORDER OF' CBIMINAD 
■ CODRT AS TO •^eontinued. 


5. BECISIOH OF MAGISTRATE AS TO 
' POSSESSION— 


48. ■ 


Procedure. — Cri mina I Proce- 


dure Code, 1872, s, 580. — Peaih of one of the parties 
before termination of proceedings. — On tlie deatli of 
one of the persons concerned in a matter under sec- 
tion 530, Code of Criminal Procedure, just before those 
proceedings terminated in favour of that person and 
another, though it would be more regular for the 
Magistrate to postpone the proceedings and make his 
representative a party in his place, the proceedings 
are not necessarily bad, since the death has prejudiced 
no one. In the matter or Annondomoyee Debee 
V , LtrcHMUN Peeshad Gogo . 2 C, L. R., 264 


47 .^ 


- Dispossession. — Criminal Pro- 


oedure Code, 1872, s. 530. — Illegal dispossessioit . — 
Ouster without authority of Civil Court. — Ouster by 
one person of another lawfully in possession of property 
confers no rights on the former which can he recog- 
nised in proceedings taken under section 530 of the 
Code of Criminal Procedure. The Court should refer 
back to a time previous to the quarrel when such 
possession was peacefully enjoyed by one or other of 
the disputants. In the matteb 03? the petition 
OE Mohesh Chundee Khan 

[I. L. R., 4 Calc., 417 


48. 


Onus probandi. — Criminal 


Procedure Code, 1872, s. 530, Effect of order under. 
— The effect of an order under section 530 of the 
Criminal Procedure Code, Act X of 1872, is to declare 
the person in whose favour it is made to be in posses- 
sion at the time of the proceedings had under the 
section, and to cast tlie burden of proof upon his 
adversary in an ejectment suit ; hut such an order 
can decide nothing as to how that possession was ob- 
tained or as to antecedent possession. Boolee Singh 
V. Surohuns Narain Singh, 7 W. M., 212, comment- 
ed upon. Nobo Coomae Bass v. Gobind Chunder 
Hoy 9 C. L: R., 305 


— Keeping person in posses- 
sion to reap crop. — Criminal Procedure Code, 


49. 


1872, s. 530. — A Magistrate cannot, under section 
530, Code of Criminal Procedure, order that a person 
he kept in possession until he has reaped the crop 
standing on the ground, and then that be shall give 
way to another. When there liave been long-pending 
disputes in the Courts, he should detenuinc wlio was 
in peaceable possession when they comnieiiced. In 
THE AIATTER OP BUNWAEI LAL MiSSEE V. RaDHA 

Peeshad Sing- . . , . 1 C. L. R., 138 


50. 


Nature of required posses- 


sion. — Criminal Procedure Code, 1872, s. o30.- 
Possession at time of dispute. — The possession regard- 
ing which parties are required to give proof in a case 
under section 530, Act X of 1872, relailng to a dis- 
pute for land in respect of which a breach of the 
]>cace is apprehended, is possession at the time the 
proceedings are instituted by tlie Magistrate, and not 
possession at the time the Magistrate comes to his 
decision. In the matter op the pethh-ON op Pir- 
THXEAM Oho WD HEY . . 20 W. R.j» Cr., 51 



POSSESSION, ORDER OP OEIMINAD : 
COURT AS TO — continued.. 


5. DECISION OF MAGISTRATE AS TO 
POSSESSION— 


Nature of required possession— 

Actual posses- 


sion, — Criminal Procedure Code {Act X of 1882), 
s. i4o.— Under section 145 of the Criminal Proce- 
dure Code the Magistrate has to find which of the 
parties is in possession of the subject-matter of the 
dispute at the time when he is inquiring into the 
matter, which in the contemplation of the law is 
identical with the time of the institution of the pro- 
ceedings, and not at any time previous thereto ; and 
he has" no concern as to how the party then in actual 
possession obtained possession, but has only to pass 
an order retaining him in his possession. Ambeer 
V. Ptjshong . . I. Xi. R., 11 Cale., 365 

Chunder Coomae Poddar v. Chunder Kanta 
Ghose • . ,1. D» R*, 12 ChIc.j 521 


62. 


Criminal Proce- 


dure Code, 1872, s, 530.— Parties in possession 
through ryots. — The Criminal Court has jurisdiction, 
under Act X of 1872, section 530, to determine ques- 
tions of contested possession between pm4ies who are 
not in immediate possession of the subject-matter of 
dispute, but claim rent from tenants who actually 
occupy it. Nobin Chundee Koondoo v. Jogen- 
DEONATH Bhuttachaejee . 25 W, R., Or,, 18 


Criminal Proce- 

dttre Code {Act X of 1872), s. 530.— Intermediate 


53. 


holders. — Constructive possession. — In a case of dis- 
puted possession between two rival zemindars, con- 
structive possession through intermediate holders 
(ticcaclars), to whom the ryots pay rents, is not such 
possession as is contemplated by section 530 of the 
Code of Criminal Procedure. Empress v. Thacoob 
Dyad Sing . . . I. D. R., 3 Calc., 320 


— — - — Criminal Proce- 
dure Code, 1872, s. 5S0.— Possession hy In £ 

„ .X* . -I..! 


54. 


case of dispute regarding land of a considerable area 
in which both parties contended that they held pos- 
session of the area through the means of ryots, it 
was held that the Magistrate, instead of inaking an 
order under section "*530 of the Crimiiial Proce- 
dure Code that the land should remain in the pos- 
session of one of the parties until the decision of a 
competent Civil Court, should have proceeded to con- 
sider the question which party was in possession of 
the constituent portions of the land, piece by piece, 
in the hands of his ryots. Mudhoosudun Shaha u. 
Bejoy Gobind Chowdhey . 21 W. R., Cr., 55 


55. 


Criminal Proce- 


dure Code, 1872, s, 530.— disputes between owners of 
land.— Constructive possession.— Section 530 of the 
Code of Criminal Procedure contemplates disputes 
between owners as well as occupiers. Per Jackson, 
j.^-Where a zemindar has let his lands in farm, he, 
his farmers, and the occupying ryots, are all in their 
degree concerned in any disimte as to possession 
wdiich may arise, and they ougdit to be maintained in 
possession of the interests which they severally enjoy. 
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POSBBSSIOH, OB-BBE OB CEIMINAIi 

COtTET AS TO — coniimed, 

5, DECISION OF MAGISTRATE AS TO 

POSSESSION~~cow25'to^. 

■ Hature of required ■poszessioxL'—eontimed. 

Sutherland v. Crou^dy^ 18 W* i2o 11 ^ citecl. JE'ra- 
press V. Thaooor Dyal Sing^ I. L, S,., 3 Calo.^ 320^ 
coiiimeiited upon as having gone too far. Haeak 
Naeain Singh «. LtrcHMi Btrx Boy 

[5 G. L. E., 287 

Occupation of 

trespasser, — ^Possession. — The actual possession in- 
tended by Chapter XXII of the Code of Criminal 
Procedure, 1861, does not include the occupancy of a 
mere trespasser. , Anonymous . 6 Mad.-, Ap., 18 

57, Breach of the 

peace. — Actual possession. — Mecognisance to Iceep 
peace. — The possession of a master by his servant, — 
of a landlord hy his immediate tenant, the person 
who pays rent to him, — of the person who has the 
property in the land hy the usufructuary, — come with- 
in the meaning of the words ‘^actual possession” in 
section S18 of the Code of Criminal Procedure, 1861. 
Their meaning is not limited to bodily possession. 
But a person is not in “ actual possession ” where 
the rents are paid hy the actual occupier, not to him, 
but to an intermediate holder. In the matter of 
THE PETITION OF SUTHERLAND . 0 B. L, E., 229 

S. C. Sutherland v. Crowdy. 

[18 W. E. 0., 11 

5 Q,_^ — Claim to posses- 

sion hy bW * acting as servant of owners. — Parties , — 
Where there is aT^iSpute likely to lead to a breach of 
the peace concerning land,,,, and proceedings are re- 
corded and had under -section 630 of the Criminal 
Procedure Code, 1872, no order should be made against 
one who is acting as the servant of another person 
who claims to have possession of the land, unless 
that other person is made a party to the proceedings. 
In THE matter of Jitbahan v, Banseup Dhobi 

[6 O. L. B., 103 

59. — Symbolical pos- 

session.— PCeld (Kemp, J., dissenting) that although 
symbolical possession is not entitled to weight as 
against a party proved to he in possession, yet, in the 
absence of evidence, it is in itself deserving to be 
taken into consideration. Munglo u. Durga Na- 
' BAIN Nag .... 25 W. E.J Cr., 74 

@0. — Criminal Pro- 

cedure Code^ 1872, $. 530. — SymhoUoal possession 
under decree of Court. — A certain inouzah having 
been sold in execution of a decree obtained upon "a 
mortgage, the purchaser claimed a right under the 
sale to a hat appurtenant to the monzah, and was put 
by the Nazir of the Civil Court into symbolical pos- 
session of the hat as well as of the monzah. The 
jiulgmeiit-debtor refused to give up actual possession 
of the liat, maintaining that it was dehutter pro- 
perty of which he ’ivas the shehait, A breach of tlio 
peace being imminent in consequence of the rival 
claims, proceedings were taken under section 530 of 
the Crimmal Procedure Code,- and the Magistrate, 


POSSESSION, OBBEB OP ' CEIMINAl. 
COUET AS ^O'^continued, 

5. DECISION OF MAGISTRATE AS TO 
POSSESSION—cow^wmccI, 

Nature of required possession—co^J^wM^eA; 
finding that the judgment-debtor was in actual pos- 
session of the hfit, made an order maintaining him 
in such possession until ousted by a Civil Court, ffeld 
(setting aside that order) that the Magistrate had no 
power, under section 530. of the Crimmal Procedure 
Code, to direct the judgment- debtor to be retained in 
possession until ousted by a Civil Court, hut was 
bound to see that the possession, as given hy the 
Nazir, was maintained, leaving it to the^ debtor to 
substantiate his claim as shehait in a Civil Court. 
The Court accordingly directed that the purchaser be 
restored to possession, and that the Magistrate do 
see that he is kept in possession until ousted hy due 
course of law. In the - matter of Chuteaput 
Singh • . . « . -5 0. L. B., 200 

02, — — : — — — — Criminal Pro-- 

cedure Code, 1872, s. 530. — Actual possession. — Pos- 
session of loife or agent . — -In an inquiry under section 
530 of the Code of Criminal Procedure, the only thing 
to be determined is the fact of actual possession. In 
a dispute between the wife of a lunatic and the 
manager of his estate with regard to the possession 
of certain property, the Magistrate attached the pro- 
perty under section 531 of the Code of Criminal Pro- 
cedure, on the ground that he was unable to. satisfy 
himself as to who was in possession. It had been proved 
before him that the wife was in actual possession, but 
there was a doubt as to whether she was not in pos- 
session merely as the agent of her husband. Seld 
that section 530 has only to do with actual possession, 
and that the Magistrate should have decided that the 
wife was in possession. In the matter of J uggo- 
DESHAEY C&OWDHEAIN • . 3 0. !«. E., 94 

02, Criminal Pro- 

cedure Code, 1872, s. 530. — Real right to possession, 
— The possession in regard to which the Magistrate's 
jurisdiction under section 530 of the Code of Crimi- 
nal Procedure should he exercised must be of a real 
and tangible character. When a party claims under a 
document or agreement, the right of doing certain 
things over a large extent of territory, the |)erform- 
ance. of acts under such alleged right in one portion of 
the ground over which the right extends, although it 
may be good and sufficient for the purpose of keeping 
alive that right so as to he an answer to the plea of 
limitation raised in a civil suit, is not of itself a suffi- 
cient possession on which the Magistrate’s order 
under section 530 may he based for the purpose of 
forbidding in a distant locality acts not neces- 
sarily in conflict with such possession, though at 
variance vvitli the right. Bejoy Nath Chattebjee 
V. Bengal Coal Company . 23 W, B.j Or., 45 

03, Criminal Pro- 

cedure Code, 1872, s. 530. — 3Panager in joint posses- 
sion . — Question for Civil Court . — A mooktear holding 
and managing a burial ground for several joint pro- 
prietors cannot make himself out to be in possession 
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POSSESSIOIT, OEDBR OE GRIMIITAL 

OO0ET ’SO— continued. 

5. DECISION OP MAGISTRATE AS TO 
POSS ESSION— 

Kfature of required possession-coufeed. 
for one more tPan for another. Kassim Hassim 
S ooBrr «. Abbahm Sobemah^^ ^ ^ 

' 04 ■ Crimiml Pro- 

eednre Code {Act XXV of 1861), s. 318.- Act X of 
1872, s, 530,— Certificate of administration.— Act 
XMVIIoflSeO.—A. and B. had a dispute about pos- 
session o£ a certain muth. A. was declared by tne 
Magistrate, under section 31S of the Crmimal Pro- 
cedure Code, to be in ^ 

got a certiftcate under Act XXVII of and 

applied to the Magistrate for possession, wliicli w^as 
given to him. Meld that the Magistrate s oi-der 
living possession to B. was irregular, and inust be 
set aside. Dhunbaj Giei (^swami v. 

GiEi Goswami . . 2 B. L. R., A. or., .at 

S. C. Queen Sebeputt Giei Gossain 

^ [11 W. B., Cr., 24 

Anueaube Koowae v. Eamettchya Dass 

[25 W. B., Cr., 16 

05 ^ Decision based on evidence 

of title.— io possession.— Bo sufficient evi- 
dence of possession was produced before the Magis- 
trate, but evidence as to the title of the perscfii 
in whose favour the Magistrate found was given, and 
the Magistrate based his decision upon the latter 
evidence, and deterniiiied the case with rcfereuce to 
the merits of the claims of the parties to the right or 
possession. Meld that, although the Magistrate would 
have been iustified in looking to the evidence oi title 
in corroboration of the evidence of possession, he was 
WTon^ in basing his decision on the e\ddence oi title, 
and his order was set aside. In the mattee of the 
PETITION OF Kaei Keisto Thaeue r. Goeam Ali 
CHOWDHEY -r^ C,.AtSL 

[I. li. B.J ^ Calc.j 46 : 8 C. L. B., 245 
6 . XATURE AX'D EFFECT OF DECISIOX. 


POSSDSSIOl^, OBBBB OF CEIMmAli 
COUET AS TO—oontimed. 

6 . NATURE AND EFFECT OF DECISION 
■-—continiied, 

Efiect of order ■ as to possession— 
nued, 

session of real estate is merely to prevent the occu- 
pation heing disturbed by violence, and confers no 
ri.’-lit or title on the party put in possession. KA- 
D?B Buksh Khan v. PnssEEH-ooN-itissA 

[5 Moore’s I. A., 413 


00 ^ 

Ireach of peace.— Adjudicat ion of 
Frocedm-e Code, much. XXII, es. 3iS-33f .-The 
obieot of Chapter XXII of the Crimmal Rrecedure 
Code, 1861 (sections 318-321) is to prevent breaches 
of the peace likely to be occasioned, and not the ad- 
iudication of title. Is the mattee or THE peti- 
tion OP Bam Dutt Mise . 1 Agra, Or., 29 

Gotbekmeni ®. Geolam Mahomed 

[1 AgrEj C-»r,9 

ijQ — Question of title, 

—In a simple (inestion of possession, aU that a Cri- 
minal Court can dispose of is the necessary right, not 
the proprietary title. Kasheb ^atH K^e|®. D™ 

Keisto Ramanooj Doss . 16 W. Jk., 240 

GEIIAMONEE ®. ISHEE ^ 

In be Sashes Sing- . . 8 W. B,, Ct.» 50 

GOTBENSIENT r, GEOLAM MaHOMED _ 

[1 AgTHj or.j o*> 

PoeeseNaeain boh n. Watson^^ ^^^ ^ 

GOVEBNMEOT ®. SEEEPHTTEB^ 

Reg. r, Omeito Nauth Jha ^ 

[lind. Jur., IX. S., 399 : 6 W. B., Cr., 61 

Bapuji Jagjivay i;. Magistrate of Khei)A_ 
[4 Bom., A. O., ioo 

DooRJUN Singh v. Shibea . 3 N. W., 171 
Queen u. Iaiam Banbee . 7 W* B., Ci% 20 


Prevention, of 


0^ ' ' 111.. -— — jt; -I*. — j.- ^ 

Criminal Procedure Code, 1872, s. 
trate’s finding under section .530 of the Criminal Pro- 
cedure Code, 1872, is conclusive as to the question of 
actual possession. A Mamiatdar’s finding on such a 
pomt is not conclusive. E.! 

0 ij; Fotisidari' Court, Jurisdic- 

tion of. — Possession . — Question of title, ihe juris- 
diefchm of the Fouzdari Court was coiiW to cases 
of possession, and it was beyond its province to m- 
auire into and ascertain titles to landed property. 
Moheshue. Binge in Government of _ 

[3 vr.'B., F. C., 45 '■ 7 Moore’s I. A., 283 

. Effect of order as toposses- 


■ Finding as to possession.— 71. 


Third parties.- 


68 . 


Aon.— Richt and title of party under order. -The 
effect of tiie order of the Criminal Court giving pos- 


K^^edAence of order.-Where an orte under see- 
tion 318 of the Criminal Procedure Code, If 
made between A. on the one side and 
tenants of B. on the other, declanng ^ ™ 

possession of the property ^ 

Ller was only binding on the actual parties to tin. 
ease before tiie Magistrate, ami tliat subsequent ten- 
ants of JS could imt be criminally punished fordis- 

oWing the ord^';”^ b! b! R.,” S 

GOPAL BUENAWAR . o JJ». -w. *v.5 5 

172. — nature of Magistrate’^s or- 

der —Criminal Procedure Code, ISbl, J. olS.— 
ilecution of decree by Civil 

is not competent to interfere, under section .>18 ot the 
Code of Cnminal Procedure, with execution ot a 
i decree of the Civil Court. When a Civrl Court de- 
^hm been passed regarding the whole or any 
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POSSESSION, . OBBEB' OE GBIMINAE 

COERT AS -^continued. 

6. MATURE AND EFFECT OP DECISION 
— continued. 

Nature of Magistrate’s oic^ev^-contmued, 
portion of disputed land, it is tlie Magistrate’s duty to 
maintain that decree, and lie cannot again institute, 
under section 318, proceedings regarding the land 
covered by it, Rai Mohun Roy v. Wise 

[16 W. B., Cr., 24 

73 , 1 Decree of Civil 

Court for possession.-— A Magistrate ought not to 
interfere, under section 318, Code of Criminal Proce- 
dure, 1861, with the execution of a decree of the Civil 
Court. If called on to interfere at all, because he is 
apprehensive of a bi’each of the peace, he should, under 
section 319, maintain in possession the person who 
has been actually put in possession by a decree of the 
Civil Court. Shama Soonpeey Debia v, Jardine, 
Skiitnbe, & Co. . . . 6 W. B., Cr„ 10 

74 j, Resistance to 

execution of decree. — A Criminal Court ought not to 
interfere in cases where a purchaser under a decree is 
resisted in getting actual possession of the property 
which he has bought, the procedure to be adopted in 
such cases being that provided in Chapter XIX of the 
Civil Procedure Code, 1861. Peayag- Sing-H v. 
PU200I. Hossein , ♦ , 6 C. Ij. B., 206 

75 , — Criminal Proce- 

dure Code, 1872, s. o30. — The object of Act X of 
1872, section 530, is to prevent a breach of the peace 
by retaining in possession the party already there, 
until such time as the Civil Court can pronounce on 
the two confUcting claims. When a Civil Court de- 
cree is once passed, the right as between the litigants 
is deckled, and there is no more place for a summary 
order 'which proceeds, not upon title, hut on mere 
possession. Kaneegunge Coai. Association v. Hem 
Dale .... 24 W. B., Or., 17 

76, Criminal Rroce- 

dure Code, 1872, s. 530. — Dut^ of Magistrate as to 
erforeing decree of Civil Court. — Where a decree has 
been passed by a Civil Court determining the rights 
of the parties to a suit to disputed land, it is a 
Magistrate’s duty to uphold that decree, and he can- 
not, as between such parties, proceed under section 
530 of the Code of Criminal Procedure to decide 
afresh upon the question of possession. Rai Mo- 
Jmn Roy v. Wise, 16 W. M. Cr.,24j and Raneegunge 
Coal Association v. Mem Lall, 24 W, R. Or., 17, 
followed. In the matter oe Bhola Nath Ghosb 
V. Mothoos Mundeb , . . 7 C, li. B., 616 

77 , — ^ Power of Magistrate.— 

Delivery of possession in execution of decree of Civil 
Court. — The act of a process peon, delivering over 
possession of the disputed land to the purchaser as 
part of a tenure sold in execution, does not take away 
the power of a Magistrate to inquire into the ques- 
tion of possession between the parties under section 
630, Criminal Procedure Code, 1872. Nobin Chitn- 
DEE Kooraoo V. JOGENDBONATH BhHTTAOHABJEB 

[25 W. B., Or., 18 


POSSESSION, OEBEB' OP CBIMINAXi 

COUBT? AS continued. 

6. NATURE AND EFFECT OF DECISION 
— continued. 

Power of Magistrate— 

73, Civil Cotiri, De* 

cree of. — Criminal Procedure Code, 1872, s. 530. — A 
Magistrate acting under section 530 cannot interpret 
the meaning of a decree of a Civil Court, He can 
determine only the fact of actual possession. In the 
MATTER OP Leela Ntjnd Singh . 1 C. L. B., 273 

79, Suit in Civil Court for pos- 

session. — Proof of title.' — Criminal Procedure Code, 
1861, s. 315.— Section 318 of the Code of Criminal 
Procedure does not mean that any party who can 
show ill the Civil Court a possession prior to the 
Magistrate’s award shall be entitled to have the award 
set aside and to be put in possession, but only that 
the party out of possession must prove title. Shib 
Persad Roy v. Rughoonath Singh 

[W.E., 1864, 296 

80, Tenant dispos- 

sessed hy order of Magistrate under s. 318, Criminal 
Procedure Code, 1861. — Obligation to sue for rever- 
sal of order. —A tenant dispossessed hy order of a 
Magistrate under section 318 of the Code of Crimi- 
nal Procedure is not bound to sue for the reversal of 
that order in order to recover possession. LtrOKHEB 
Debea Ghowdheain V. Gooroo Doss Sein 

[W, B., 1864, Act X, 54 

3X, Award of posses- 

sion under s. 318, Criminal Procedure Code, 1861 . — 
JEffect of, on siihseguent suit for possession , — An 
award under section 318 of the Criminal Procedure 
Code, 1861, is no bar to a possessory action under 
Act XIV of 1859, section 15. In the matter oe 
Chythn Chunder Roy. Chytxtn Chtjnder Roy 
V. Beojo Kant Roy . , .20 W. R„ 12 

32, — Order under Act 

IV of 1840 as to possession, Omission to set aside. 
— Meld that the plaintiff having failed to set aside 
an award as to possession made by the Criminal 
Court under Act IV of 1840 within the limitation 
period, his claim in opposition to that award was not 
maintainable. Gopal Nath v. Abdool Ghaneb 

[1 Agra, 120 

83. Suit for deolara” 

Mon of title . — A plaintiff in a civil suit brought for 
confirmatian of his possession by a declaration of his 
title to certain land, obtained, pending his suit, an 
order from the Magistrate under section 3X8 of the 
Criminal Procedure Code, 1861, that he should be 
maintained in possession until ousted by due course of 
law. The suit was dismissed, the plaintiff failing to 
prove his titles and the defendants then applied to 
the High Court under section 404 of the Criminal 
Procedure Code, to set aside the Magistrate’s order, 
and put them in possession. Meld that their proper 
course was by a suit in the Civil Court for possession, 
and the application under the Criminal Procedure 
Code was rejected. JuGGBSH Prakash Gangitli 
V . Nilkamae Mookesjee , 3 B* Ij. B., A. O.^ 57 
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POSSBSSIOW, OEDBH OB’ CEIMIlSrAL 

COURT' AS' ^0-~-oontin%ed. 

6. NATURE AND EFFECT OP DECISION 

— continued, 

. Suit in Civil Court for possession— co»^^- 
med. 

' S. C. IN BE JO&ESH PKOKASH GaNGOLEE 

[11 W. E., Cr,, 43 



POSSBSSIOH, OBDBE OP CBIMmAI. 

COURT AS TO— continued, 

7. attachment OE PROFBETY— cowHawec?. 

Oround for order of attEcli' 


84. • 


■ Ohsiruoting road. 


meni.— Criminal Procedure Code, 1872, s, 531,- 
Sufficiency of evidence to justify proceedings under 
section 531 of tlie Criminal Procedure Code, Act A ot 

1872, considered. Deo Sa^vs SisflE Trasi 
Kant 12 C, I.. E., 221 


-^Suif for exclusive possessiojt. — The Alagistrate 
had, on the complaint of the defendant, passed an 
order, under section 320 of the Criminal Procedure 
Code, 1861, forbidding the plaintiffi to retain possession 
of a, piece of land- to the exclusion of the public until 
he had obtained the decision of a competent Court 
adjudging him to be entitled to such exclusive pos- 
session. The plaintiff accordingly brought his suit 
in the MnnsiPs Court to recover possession of the 
land. The Miinsif gave him a decree for exclusive 
possession of the land. On appeal, the Judge held 
that the Mimsif had no jurisdiction to try the ques- 
tion whether the public had a right of way over the 
land. The Judge’s decision was reversed on special 
appeal, and the case remanded to the Judge to try 
the issue whether the plaintif was entitled to the 
exclusive use of the land. Mahes Chandea Mo^ 
KEBJEE V, E-amutam Palit . 5 B. U. R.j Ap., 68 


Criminal Proce« 

dweCode, 1872, s. oSL—Ijmali Where an 

i • J A -Tvr. inirlar A f't 


89. 


S C. Moeesh Chundee Mookeejer u. Uamoot- 
tem Palit . . .14 W. R., 163 


Assistant Magistrate, acting under Act X o± ib/w, 
section 531, found one of the proprietors of an Ismail 
talook in actual possession of a 12-aiina share which 
was all that he claimed, and it was in evidence that 
the rents had till the commencement of the dispute 
been collected in distinct and separate shares, he 
held to have committed an error in law in attaching 
the whole estate as involved in the dispute. The words 
“institution of proceedings” in section 531 mean 
the commencement of the action which results m the 
aiiplicatioii to the Magistrate’s Court j and the pos- 
session to he determined is possession at the time the 
dispute arose, — i.e., at the time the police reported 
that a breach of the peace was likely to take place. 
Rakeal Dass Singh v, Sheo 


7, ATTACHMENT OP PROPERTY. 


85. 


Preliminaries to order for 


attacliment. — Criminal Procedure Code, 1S72, 
531 —It is only when, after, recording a proceeding 
under section 530, Code of Criminal Procedure, and 
taking evidence, a Magistrate decides that ^eRl^er 
party is in possession, or is unable to satisfy himselt 
as to which party is in possession, that he can, under 
section 531, attach land in dispute. He is not com- 
petent summarily to order attachment without sucii 
preliminary proceedings. In THE aiaotee oe Ram 

SOONDABEE DABEE . ‘ . 1 U. JLi. U,, 550 


86 . 


Criminal Pro- 


cedure Code, 1872, s. 53.— Proceedings before at- 
taehmeai—^lie^ doubt upon which a Magistrate can 
act under section 531, Code of Criminal Procedure 
must arise from his inability to decide on evidence 
offered by the contending parties as to their posses^ 
Sion aud not on a doabt entertahied without such 
inquiry. In the maiieb ob 


07, 2, VWW'-'* vv - - - 

Crimmal Procedure Code, 1861, s, SlS.-Zemindari 
in possession by ryots. — The power ot attaching land 
regarding which there is a dispute, conferred on a 
Magistrate by section 318 of the Code of Criminal 
l*roced\ire, extends to disputes as to possession oi 
land of which rival zemindars are in possession hy 
their ryots. In the mattee or Masse^k 

. ■ . [15 W, R* Or.,, X 


. power to attacla land.— 




90. 


. Second attacliment, Power 


to issue. — Criminal Procedure Code, 1872, s. 531,— 
Attachment of land in dispute and release, — jSe- 
attachment,—m\QVQ a Magistrate, being in doubt as 
to which of two persons was rightful owner of some 
disputed property, attached it in order to prevent a 
breach of the peace, and released it on their coming 
to an agreement, hut subsequently re-attached it on 
the appearance of a third claimant, from whose 
attempt to obtain possession a breach of the peace 
was apprehended. Seld that tlie Magistrate was 
only competent to order a fresh attachment after 
taking the preliminary steps under section 530, if, on 
compietion of the inquiry, he found himself in the 
position described in section 531 ; and that, if there 
was any new dispute, he ought to have proceeded de 
novo ; but that the best course to pursue would be to 
exert his powers under Chapter XXXy il. Queen ^ 
Kaly Kishobe Roy . . 25 W. R,, Cr,, 68 


91. 


Dispute between rival 


vyois,— Attachment of estate,— Criminal Procedure 
Code, 1861, s. 319 . — Where there was a disjmte as to 
the actual possession of land, not between two co- 
proprietors, but between rival ryots, Seld that, in- 
stead of attaching the whole estate under section 319 
of the Code of Criminal Procedure, 1861, the Magis- 
trate ought to have settled the dispute as between 
the ryots. Ramdyal v. Chinta MooN^j^ 

■ ^ [W. B., 1864, Or., 28 


92* 


• Dispute as to boundaries.- 


Cofitiguoiis estatef!* — When tlie dis^pute is iis to a com- 
mon boundary between two contiguous estates, the 
Magistrate, instead of attaching the bonndai*y land, 
should find for one party or the other, with reference 

to tlie point of possession. 

[4 w, E., Cr., ats 
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POSSESSIOlSr, OBDBB OB CBIMINAI. 

OOUBT AS ^O^conUmed. 


7 attachment op PROPERTY- 

Dispute as to hoVLudavies-oontimed. 
AMKIXHNAIH JHA AHMED EEZ^_ 

Q„ Bower to deal with, land 

£r;".SiS/— “ 'ss 

JZa.™ «., 1801. 1* =0 S’S’r S ”1 

CehmbeDoss . . . 17 W. B., or., d» 


POSSESSION, OBDBB OB CBIIIINAL 
COUBT AS VO—contmaed. 

8 . DISPUTES AS TO RIGHT OP WAY, 

WATER, ^G.'^contimed* 

Bight of way. Dispute as to—co%UiiMed. 
complainant alleged that his right of way had been 
interfered with, and ought not to refer the complam- 
ant to the Civil Court. iN tee MATtbb oi, the 
PBTIIION or Beoieo Mendel ^ 


99. 


04 Withdrawal of order for 

attachment.-CH«»«J /rf^Xr notice isS 
, Xgi _A Deputy Magistrate, atter notice issueu 

under the Code of Criminal Procedure, section 
So to two parties, finding hiniselt unahle to de- 
terminc Who was in possession, attached the pro- 
tph fn Xnnte. Upon this, a third party repre- 
sented that he, as landlord, had taken possession 
of the iLd on the death of the person to whom it 
had been leased. But the Deputy Magistrate 
naa oetn 1 ^ „APr.r.innnTif iioldino* that the landlord s 
to remove the attachment, iioicii ^ 
possession was without colour of law. Meld tliat 
&ty of the Deputy ffSistrate, under the cm- 

ciimstaMos, was to Mookek- 

■ayattbT? of the petition OF JOY h-ISSEN 

IIN THE MATTEE OE THE |«mON OE PeABT 
MOEEN Mooeiesieb . . 24 w. B., Or., W 

8 DISPUTES AS TO RIGHT OP WAY, 
WATER, &c. 

QK Jurisdiction of Magistrate. 

^Criminal Procedure Code, 1861, s.320 
Section 320 of the Criminal Procedure Code gives 
special iurisdiction to Magistrates with full powers ; 
and in the cases provided for hy it, the gejiejal Powj 
given to any Magistrate hy 
ANONEMOES . . . .3M:ad.,Ap.,23 


Obstructing a 

road.— Where A. complained merely to the Magis- 
trate that “a certain road had been J’y f; 

and others,”- floid that the Magistrate was not 
bound to inquire into the matter under s^ion 320 of 
Act XXV of 1861. Qeeen u. ^^2 9 

S. C. In eb Bessool Neshyo . 11 TV. E., Cr., 3 


96. 


Criminal Pro- 


dure Code, 1872, s, o32.—ln order to found the jur- 
risdictioii of a Magistrate to take action under section 
533 of the Criminal Procedure Code, it is necessary 
that a dispute exist between two persons concerning 
the right to the use of any land or water, or any right 
of way ; the iurisdiction is intended for the pur- 
pose of preserving the public peac^ Rosm Lal 
Nendi V . Kaelik Shaex . 22 W. B., Or., 48 

Qfj, — ' Procedure . — Dispute as ^ to 

riahi of ioater.--l\\ deciding a dispute as to a right 
of water, the Magistrate must follow strictly the 
course pointed out hy Chapter XXII of the Code of 
Criminal Procedure, 1861. 45 

Queen r. Mauhoo Chuen . 13 W. B., Cr., 51 

@ 3 . — BigM of way, Dispute as to. 

Criminal Procedure Code, 1831) s. 320. — Ohliga’- 

Uon of Magistrate in case of right of 
Alagistrate is hound under section 320 of the Code 01 
Criminal Procedure to investigate a case in which the 


— Criminal Pro- 
cedure Code, 1861) s. 530.~In a case of dispute con- 
cerning a right of way, the Magistrate, instead of 
deckling against the complainant, on the ground tha 
re has another way of approach to his house, ought 
to inquire whether or not the disputed road has been 
in the use and occupation of the complainant, and lor 
how long ; and if he holds him to he P°f 
retain him in it, leaving the owner of the land to de- 
termine the question of right to the easement 111 tlie 
Civil Court. Section 320 of the Code of Criminal Pro- 
cedure does not require that there should he an ap- 
prehended breach of the peace before the 
can interfere to decide a right 

TOYLUCEONATH SiBOAE . , 2 W . K., 

X OX Question of right of user.— 

Crimh^al Frooedure Cede, 1S61, s. 320 .-The _ jum- 
diction given hy section 320 of the Lode of Crmimal 
Procedure to decide for a time the right t 3 ^ 
ment of property should not he exercised except on 
clear and satisfactory proof. Where the only 
deuce is that of user, it should be such as to show 
satisfactorily acts of enjoyment exercised as a mattei 
of right and permitted uninterruptedly for some con- 
siderablelengthoftime. Ap., 24 

X02 — — Dispute as to use of land. 

----Ordlr to fill up ditch.---Criminal Procedure Code, 
1861, s. 320.— k Deputy Magistrate Ras no aurisdic- 
tion under section 320 of the Code of Criminal Pro- 
cedure to order a ditch which was once a pathway, 
hub afterwards filled up, to be opened out, and a wall 
to be pulled down, wliicb had been ^ built upon it 
before any complaint was made about filling up tne 
ditch. Even if he had jurisdiction, |^o such order 
should he passed without legal proof that the ditch 
and pathway had been opened to the use ot the pub- 
lic and of the prosecutor. 

Ramchand Aduck . . S w. B., or., ot 

X03. Dispute as to use of road. 

— Criminal Procedure Code, 1872, s. 532. Declara^ 
tory orefer.— Gates having been placed at one end ot 
o fnn.rl bv a nerson claiming to he its sole 
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possession; ordeE' oe criminal 

COURT AS' TO—ooniimed, 

8; DISPUTES AS TO RIGHT OP WAY, 
WATER, &o. — confAnued. 

D'ispilte as to use of toad— coniimted, 

proprietor, with tlie intention of preventing the use 
of such private road by the public between the hours 
of sunset and sunrise, and the Deputy Commissioner 
of Darjeeling, acting for the public, having obtained 
from the Magistrate an order under section 532 of 
the Criminal Procedure Code “ that possession of the 
piivate road be not taken by the person claiming to 
be proprietor to the exclusion of tlie public . . . 

until he shall have obtained the decision of a compe- 
tent Civil Court adjudging him to he entitled to 
exclusive possession ,’^ — Held that there being no 
evidence of any one baving exercised or claimed to 
exercise the right of passing over the road between 
stinset and sunrise, there was no dispute under sec- 
tion 532 of the Criminal Procedure Code ; and that 
the order of tlic Magistrate was made without autho- 
rity, and must be set aside. Section 532 does not 
enable a Magistrate to make a purely declaratory 
order. It only enables him to prevent arbitrary 
interruptions by any person of rights actually enjoy- 
ed, which have been exercised l3y the public or- a 
person or class of persons. In the mattee of the 
Mahabaja of Buedwan V , Chaieman oe the 
Dabjeeling- Municipality 

[I. L. R., 5 Calc., 194 : 4 C. L. R., 324 

2 ^ 04 ^ ^ Jiiffhf of waif, 

OhstrucUon to. — Criminal Procedure Code, 1872, 
s. 582 . — Where a complaint was made to a Magis- 
trate that an obstruction bad been raised and existed 
on land reserved by G()vernment and dedicated as 
a public road, — Seld that an ex parte order, pur- 
porting to be made under section 532 of the Code 
of Criminal Procedure, directing the party in pos- 
session not to retain possession of the land until he 
shonid obtain the decision of a competent Civil Court 
adjudging him to he entitled to exclusive possession, 
with a further direction to remove the obstruction, 
was bad in law. In be Lindsay 

[I. L. B., 4 Mad., 121 

105. — - — Criminal Proce- 

dure Code, 1372, s. 532. — Public street. — I'lnierah, 
— A dispute luiving arisen between the Mahomc- 
dan and Hindu iuhabltants of a town as to the right 
of the hitter to carry corpses along a certain public 
street to the harning-ground, the IMiigistrate passed 
an order, purporting to he under section 532 of the 
Code of Criminal Procedure, 1872, directing that 
the Hindus sliould carry corpses by the nearest route 
to the buriiing-grouiid aiul not by tlie street, to the 
use of which for such purposes the Muhammadans 
objected, — ^Held that tlie order of the Magistrate 
was illegal. In be Xaeayana 

■ '■■ ■ : [I. L. R., 7 Mad., 40 

, 100 . Dispute as to riglit to use 

water, — Criminal Procedure Code, 1872, 532 . — 

Right to use ofivaler . — A l)e])iity Mngistrate Avas held 
to have been authorised by Act X ot‘ 1872, section 
532, in inquiring into the matter of a dispute between 


POSSESSION, ORDER OP CEIMINAIi ' 
COURT AS TO '-—conUmtedt 

8. DISPUTES AS TO PJGHT OP WAY, 
WATER, &C. — contimed. 

Dispute as to right to use water— 

mied. 

two parties concerning the use of the water of a 
certain pyne, and, when he found that thexvater was 
open under certain restrictions to the use of one of the 
parties, he was justified in restraining the other from 
a course of action which had the effect of keeping 
that water exclusively in his own possession, provided 
the right of use had been exercised within three 
months if capable of being exercised throughout the 
year; or during the last season, if it existed at par- 
ticular seasons. Choxydheee Zuhooeul Huq ®. 
Kubuh Chand Singh . 24 W. B., Cr,, 15 

107 . Right to restrain exercise 

of easement, — Burden of proof . — Criminal Proce*- 
dure Code, 1882, s. 147. — Tlie right to restrain an- 
other from exercising ordinary proprietary rights over 
his own land is of the nature of an easement differ- 
ent from the ordinary rights of owners of land ; the 
burden of proof would, therefore, lie upon the party 
alleging such rights. Haei Mohun Thakue 
Kissen Sundari . I. L. R., 11 Caie,j 62 

9. LOCAL IXQITIBY. 

103 . . — — N'ature and object of in- 

quiry. — Criminal Procedure Code, 1872, ss. 

5S3 . — In a proceeding under section 630 of the Code 
of Criminal Procedure, the Magistrate must decide 
the fact of possession on evidence taken by himself, 
and not according to the result of a local inquiry 
made under section 533, unless the parties have con- 
sented to be bound thereby. Per Prinsep, The 
local inquiry referred to in section 533 should be 
restricted solely to some question relating to the 
features of the property about which the dis];>iit0 has 
arisen, and should not be directed to any matter 
will eh can be proved before the Magistrate by oral 
evidence. In the matter of Baikunt Kumab 

[3C.L.R.,134 

109 . Person to make local in- 

quiry. — Criminal Procedure Code, 1872, s. 538 . — 
The duty of making an inquiry under section 533 of 
the Criminal Procedure Code should be deputed to a 
Magistrate, not a canungoe. In the matter of 
Uma Churn Santba Beni Madhue Hoy 

[7 C. L. R., 362 

110 . Effect of inquiry as evi- 

dence. — Right to rehut etidenoe. — Criminal Proce- 
dure Code, 1872, s. 5S-9,— When a local inquiry under 
section 533 of the Criminal Procedure Code is insti- 
tuted, it becomes part of the proceedings hi the case, 
and the party affected by it is entitled to he acquaint- 
ed with the results of it, and to have an opportunity 
of rebutting the deputed AMagistraLfB report if he 
thinks necessary so to do. Dhunoo r. Beown 

21 W. R., Or., 25 

111 . — ... Discretion of Magistrate as 

to local inquiry,— Cr/wmaJ Procedure Code, IS72» 
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POSSESSIOH, ORBEB OE CBIMIKAIi 
OOEBT AS continued. 

9. LOCAL mqumY-^conHtiued, 
Biseretion of Magistrate as to local in* 
qniry— ' continued. 

s. 583. — Security to heep peace . — The holding of 
aa iiK[uiry, under Chapter XL of the Code of Criminal 
Procedure, is a matter entirely within the discretion of 
the Magistrate of the district or of a division of a dis- 
trict, and the High Court has no authority to require 
him to proceed under that chapter. The taking of 
security for keeping the peace is also a matter within 
the discretion of the Magistrate, provided that he has 
materials upon which to proceed. In the mattee oe 
THE petition oe Kali Peosunko Roy 

[2S W. B., Cr., 58 

10. DISPOSSESSION BY CRIMINAL FORCE. 

112. — Order as to person dispos- 

sessed from immoveable property by cri- 
minal force. — Criminal Procedure Code^ 1872, s. 
S34.-^An order under section 534, Criminal Procedure 
Code, must be founded on a finding that the person in 
whose favour it was made was dispossessed of specific 
immoveahle property by the use of criminal force, 
which formed a material ingredient in the matter of 
a criminal conviction, and it must in terms restore 
such person to the property from which he had been 
dispossessed, Ltjchmi Bass v. Paltat Lali 

[23 W. B., Cr., 64 

POST-lSrUPTIAE COIS-TBAOT. 

See CONTBAOT Act, S. 25. 

[16 B. Ii. B., Ap., 5 

POST OFPICB ACT, 1854. 

S. 49. — Liability of Government for 

loss in conveyance. — Under section 49 of the Post 
Ofiice Act, 1854, the Indian Government, like the Post 
Master General, is not responsible for loss or damage 
occurring to anything entrusted to the Post Office for 
conveyance. Wintbb v. Way .1 Mad., 200 

s. 50. 

See Maq-istbate, Jueisdiction op — Spe- 
cial Acts— Post Ofpice Act. 

[3Bom., Cr., 8 

— — ■ — Conviction for fraudulently se- 

cretiny letter. — Subsequent charge of fraudulently 
making away with letter. — Where a prisoner was con- 
victed and sentenced, under section 50 of Act XVII of 
1854, upon the charge of fraudulently secreting a post 
letter, and on appeal such conviction and sentence 
were coinfirmed, — Held that be could not subsequently 
he convicted under the same section of having fraudu- 
lently made away with the same letter upon the same 
occasion, both acts being connected and substantially 
a part of one criminal transaction. Queen v. Dala- 
PATi Rau . • . , , 1 Mad., 83 

POST OFFICE ACT, XIV OF 1866. 

See Abetment . 7 W. B., Cr., 54 

Bee Caeeiebs . . 3 W., 195 


POST OFFICE ACT, XIV OF 1866, ss. 

47,48. 

See Magistbate, Jubisdiotion op— Spe- 
cial Acts— Post Oepice Act 

[3 Bom., Cr., 8 
5 Born., Cr., BS 

Opening newspaper and replae- 

ing it in envelope. — Offence. — Per Kemp, J, (Gloveb, 
J”., doubting) that the opening of a newspaper by a 
person employed in the Post Office, and replacing it 
in its envelope does not constitute an offence under 
section 48, Act XIV of 1866, as it could not he said 
that the accused stole, fraudulently appropriated, wil- 
fully secreted, destroyed or threw away any letter or 
other article sent by post. Per Kemp and Gloteb, 
J.J. — There must be a fraudulent intention in the 
act of the accused before he can be convicted under 
section 48. Queen v. Panna Lall Mookebjee 

[19 W. E., Cr., 4 

POSTPOHB PETITION. 

See Civil Peocedubb Code, 1882, ss. 257, 
258 (1859, s. 206). 

[I. L. B., 1 Mad., 387 


POTT A, TENDER OF— 

See Cases undee Ka'buliat— Eequisite 
Pbeliminabies to Suit. 

Sec Madbas Rent Recoveby Act, VIII 
OF 1865, s. 4 . I. L. R., 1 Mad., 146 
[I. L. R., 3 Mad., 127 
See Cases under Madras Rent Reco- 
VEBY Act, VIII of 1865, s. 7. 

See Madras Rent Recovery Act, VHI 
OF 1865, s. 9 . I. Ii. B., 1 Mad., 45 

POUNDAGE, BIGHT TO- 

See Shbbiff . 4 Bom., O. C., 139 

[6 Bom., O. C., 22 
I. L. B., 2 Calc., 385 

POWER OF APPOINTMENT. 

See Will - Consteuction. 

[I. D. B., 4 Calc., 514 


1, Construction of power.— 

Howet to sell or mortgage ship. — In construing 
powers of attorney, the special purpose for which the 
power is given is first to he regarded, and the most 
general words following the declaration of that special 
purpose will be construed to be merely all such 


POTTA, CONSTRUCTION OF— 

See Cases under Lease— Construction. 
See Cases under Enhancement of Rent 
— Liability to Enhancement— Con- 

STBUCTION OF DOCUMENTS AS TO LIA- 
BILITY TO Enhancement. 


POWER OP ATTORNEY. 

See Stamp Act, 1879, sch. I, art. 50. 

[I. D. B., 8 Mad., 358 
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POWER OP ATTOEIOSY.— Construction 

of power — continued. 

that tlie negligence of a party taking a negotiable 
instrument fixes liiiii with the defective title of the 
party passing it, observed upon, and those cases de- 
clared to be no longer law. Bank or Benoal v. 
Maomob . . . . 6 Moore’s I, A., 1 

Bank or Benoai, Fagan . 6 Moore’s I. A., 27 

0 ^ : — Foioer to sell or 

mortgage.’— XJnHQv a power-of -attorney containing a 
clause empowering A. to sell or mortgage the donor’s 
property for the payment of his debts, A. executed a 
simple money-bond to one of the donor’s creditors, 
for payment of the sum due and interest. Held 
that the act was extra mres^ and did not bind the 
donor. PooRNA Chundeb Sen v. Peosunno 
COOMAE DASS 

[1 1.. R., 7 Calc., 253 ; 8 C. L. R., 443 

1 ^ 0 ^ — ^Principal and 

agent. — ^‘Purchase, sell, endorse, and transfer ’^ — 
Meaning of ‘‘ Poiver to selV'—H. 4* Co. having a 
joint and several power-of -attorney from the plaintiff, 
authorising them “ to purchase, sell, endorse, and 
transfer for the plaintiff, and in the plaintiff’s name 
and on the plaintiff’s behalf,” all shares standing in 
his name in the hooks of any public company or 
society, entered into a contract embodied in bought 
and sold notes, agreeing to sell by order and on 
account of 2V. Co., to the defendant, twenty-five 
Muir Mill Cotton shares, and agreeing to buy, by 
order and for account of K ^ Co., from the defend- 
ant, twenty-five Muir Mill Cotton shares in three 
months’ time at an advanced rate ; the bought and 
sold notes hearing the same date and being one 
transaction. The transfer deeds were signed by a 
partner in the firm of JSf. ^ Co. as attorney for the 
plaintiff, and N, cf* Co. received the purchase-money 
of the shares. Previous to the time fixed for the 
sale of twenty-five Muir Mill Cotton shares by the 
defendant to if. ^ Co., the latter became insolvent. 
The plaintiff then brought a suit to recover the 
shares from the defendant. Held by Gaeth, G. J., 
that the transaction between if. 4* Co. and the defend- 
ant was not justified by the power-of-attorney, the 
contract not having been entered into “for and on 
behalf and in the name of the plaintiff ” within the 
meaning of the power ; and that the transaction was 
either an actual loan, or a transaction in the nature 
of a loan, for the purpose of raising money. Per 
WiiiSON, J., that the defendant took no title to the 
shares for two reasons, viz. : (i) because a power to 
sell is only a power to sell in the ordinary course of 
business, — i.e., for a money price; (ii) because it 
was the duty of the defendant, seeing that the shares 
were sold to him under a power, to see that he paid 
the price to the plaintiff or his attorney. Jumna 
D oss V . Eckeoed . . . I. L. B., 8 Calc., 1 

XX, Meaning of the 

iDord “ negotiate ” with reference to Government se- 
euriiies. — W. gave to A. and P, a power-of-attorney 
authorising them jointly and severally to “ negotiate, 
make sale, dispose of, assign and transfer,” amongst 
other things, certain Government securities standing 


POWER OP ATTOBMEY.— Constmetion 
of power — continued, 

in his name. B. pledged the seciirities for an ad- 
vance of R 19,000, and at the same time execu- 
ted a promissory note for the amount of the loaiv 
the promissory note being signed “ B., as attorney for 
W.” In a suit by W. to recover the Government 
securities, — Held, in the Court below, that the power- 
of-attorney was sufiiciently wide to cover the trans- 
action ; that the transaction was a fraud on the part 
of B., hut that the transferee (the defendant) had no 
notice of the fraud, and therefore the plaintiff was 
not entitled to succeed. Held, on appeal, per W hite, 
j; — (i) That the words of the power were to he read 
disjunctively, and the powers conveyed by the words 
were to he treated as joint and several ; (ii) that even 
supposing the wnrd “ negotiate ” to he applicable to 
transactions with Government securities (which was 
doubtful), and that such Government securities stood 
in the same position as ordinary commercial notes, 
the word “ negotiate ” did not authorise B. to do more 
than put the Government securities in the market, 
or to put them in circulation in the ordinary way in 
which such a transaction takes place in the market, 
and if necessary to endorse them in the name of W , ; 
(iii) that the loan, which was the principal transac- 
tion, being irrecoverable from W., because unathoris- 
ed, the defendant could not retain the Government 
securities, which were deposited as security for the 
loan, he not having taken the precaution to ascertain 
whether B. had authority to enter into the transac- 
tion. Per Garth, C. J. — That although, on the 
authority of The Panic of Bengali, Fagan, 5 Moore^s 
I. A., 27, a power to negotiate Government securities 
would authorise the negotiation of Government secu- 
rities by way of pledge, yet W. was entitled to a decree, 
on the ground that A. and B. had no power, under 
the power-of -attorney, to borrow money in the name 
of W.; and that, therefore, the defendant was not 
entitled to retain the security given for the advance 
{viz., the Government promissory note). W atson 

V. JONMENJOK COONDOO . I. Ii. B’., 8 Calc., 934 

On appeal to the Privy Council, — Held that, with 
regard to the general objects of the power, B. had 
under it no authority to pledge, and that the lender 
of the money acquired no title to the note as against 

W. The power-of-attorney was not in the same form 
as that in the Bank of Bengal v. Macleod, a Moore’s 
I. A., 1, and Bank of Bengal v. Pagan, 5 Moore’s 
I. A., 27, not containing, in express words, x>ower to 
indorse. Had it done so, the question would have 
been whether there was anything to prevent it from 
being a power, in the discretion of the donee of it, to 
indorse the note, and convert it into one payable to 
hearer, whenever he thought fit to do so, for any 
purpose. It was not laid down in the judgment in 
those cases that the words used in a power-of-at- 
torney, to express its objects, are always to be con- 
strued disjunctively, though, they may he so construed ; 
and there is no reason why a rule of construction, in- 
tended to aid in arriving at the meaning of the 
parties, should not he applied in construing a power- 
of-attorney as much as any other document. JoN- 
MENJOY COONDOO V, WATSON 

[L it, 10 Calc., 001 
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POWEE OE ATTOEWHT.— Conatruotion 

of ’gawBT^eontimed, 

X2. — — — " Principal and 

agent.-^Bmih manager acting as private agents — 
Transaction for benefit of bank. — A. being in nil- 
controlled management of tlie National Bank in 
Calcutta and purporting to act under a po\ver-of -at- 
torney intended to be given to liim in Ins private 
capacity but addressed to bim as " acting manager of 
tbe National Bank” by 5., a constituent of tlie Baiikj 
without drawing any cheque on JB/s account and 
simply by means of transferring in the books of the 
Bank B15,000 from B.^s deposit account with the 
Bank to the account of one G. who was indebted to 
the National Bank, purported to make an advance of 
BlSjObb from B. to C., whereas, in fact, the real 
transaction amounted only to transferring the liabi- 
lity of C. to that extent from the Bank to B. Held 
that, so far as this transaction was concerned, A^ could 
not divest himself of his character of Bank manager, 
and that acting as the agent of both parties he acted 
to the prejudice of B* and to the advantage of the 
Bank, and that there was in fact a breach of his 
duty to B. to which the Bank was a party. Jleldt 
also, that A, was not able under the power-of- attorney 
to bind B. by consenting to any dealings by the Bank 
or C. with goods in the Bank’s godowns wliich would 
prejudice B. Beeb u. National Bank of India 
^ ^ [19 W. E., 67 
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PRACTICE •—continued. 


in criminal eases. 


See Joinder oe Charges. 

[L L. B., 3 Calc., 640 


1. CIVIL CASES. 


Adjournment.— jPatYwre to 

procure sufficient evidence, — Costs . — A plaintiff failed 
in an ex parte suit to bring forward sufficient evi- 
dence to entitle bim to a decree, and asked for an 
adjournment in order to obtain further evidence ; the 
Court granted an adjournment on the terms that the 
plaintiff should bear the whole costs of the hearing. 
Shanks ®. Savage . I, Li. B., 7 Calc., 177 


2, Affidavits. — 'Entitling affidavits, 

— Ill showing cause against a rule nisi for a manda- 
mus in proceedings under the Calcutta Municipal Act 
to obtain compensation from the Justices, the affi- 


1. CIVIL CASES— 


Affidavits — continued. 


davits should be simply entitled the High 

Court.” The affidavits, though wrongly entitled, 
were admitted. Justices or the Peace eor Cal* 
CUTTA V . Oriental Gas Company 

[8 B, I4. B., 438: 17 W. B., 364 


3. ^ — Affidavit on appli- 

cation to talce documents out of Court. —An affidavit 
in support of an application for taking documents 
out of the custody of the Court for the purposes of 
another suit should state in what way they are mate- 
rial to that suit. Mollwo, March, & Co., v. Per- 
TAB Chunder Singh 

[1 Ind. Jur., H. S., 283 


S, — Affidavit on show- 

ing cause against motion or petition. — An affidavit 
intended to be used to oppose or show cause against 
a motion or petition, is filed in time, if filed, on or 
before the sitting of the Court, on the day that cause 
is in fact sliowui, although not filed before the sitting 
of the Court on the day for which notice was given. 
In re Hurruok Chund Goltcha 

[I. L. B., 5 Calc., 605 : 6 C. Ii. B., 382 


5 . Affidavits on mo- 

Hon. — Affidavits filed after adjournment for con- 
venience of counsel . — The Court refused, without the 
consent of the other side, to allow an affidavit in 
support of a motion to be read, which bad been filed 
after an adjoiiriimejit granted for convenience of 
counsel. Coubjon v, Courjon 

[9 B, L. B,, Ap., 10 
Neeeunjun Mookerjeb V . OoPENDRo Narain 
Deb . ... lOB.Xi.B.,57 


6. Act XVIII of 

1863 . — Verification of affidavit , — When an indivi- 
dual, who is unable to read and write, presents him- 
self to affirm solemnly or make oath to the truth of 
an affidavit, it will be sufficient, in order to meet 
the requirements of section 9, Act XVIII of 1863, 
in obtaining his verification, to allow him to affix 
his mark ” in lieu of his “ signature, ” and, in af- 
firming or swearing liim, to vary the usual words by 
saying “mark instead of signature,” in lieu of 
“ signature.” Anonymous . 9 W, B., 367 


7, :: Use of affidavits 

in motions. — Rule to show cause . — The practice is in 
motions to stay execution, and others, to put in a 
verified petition or affidavit, the cost of which is 
allowed in taxation ; but where a rule to show cause 
had been obtained on the facts set out in the plaint, 
White, J., declined to refuse the hearing of the 
rule simply because no verified petition or affidavit 
bad been filed. Kristo Mohiney Losses v. Kally 
pROSONNO GhOSE 

[I. B. B„ 6 Calc., 485 : 8 C. B. B., 43 


3 ^ Eon- production of 

affidavit . — Withdraival of suit . — The plaintlff^’s 
attorney being under the misapprehension that one 
of the plaintiffs, who was a material witness, was in 


See Issues— Fresh or additional 

ISSUES , . I. B. B., 4 Calc., 572 

[I. B, B., 6 Calc., 64 


See Letters Patent, High Court, cl. 15. 

[4 B. B. B. A. C., 86, 181 
9 B. B. B., 274 
5 B. B. B., 47 

See Libel . I. B. B., 1 Bom., 477 


See Hegotiabie Instruments, Summary 
Procedure on — , 6 B. B. B., Ap., 64 
[9 B. L. B., 441 


See Plaint— Veripication and Sign a- 
TUBE . . 1 Ind., Jtir., H. S., 89 

[12 B. B. B., 35 
5 B. B. B., Ap., 89 
X. B« B., S Calc., 885 


See Cases under Privy Council, Prac- 
tice OP— 


See Keperence to Full Bench. 

[I. B. B., 3 Calc., 20 

See Cases unrer Eight op Reply. 


See Eight to begin . 9 B. B. B., 417 
[13 B. B. B., 142 
1 Ind. Jur., ’B, S., 383 


See Service op Summons. 

[I. B. B., 2 Bom., 449 

See Small Cause Court, Presidency 
Towns — Recovery op Immoveable 
Property . I. B. B., 2 Bom., 91 


See Succession Act, s. 258. 

[I. B. B., 1 Calc., 149 


See CNjasasvDER Summons. 


See Taxation op Bill op Costs. 

[7 B. B. B. Ap., 50 


See Transper op Civil Case— Ground 
POR Transfer . I. B. B., 9 Calc., 980 


See Written Statement . Cor., 8, 39 
[1 Ind. Jur., isr, S., 39, 40 
3 B. B. B., Ap., 11 
2 Hyde, 89 
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PBACTICE — conthmed, 

1, CIVIL GASES — oontmued. 

Affidavits — continued, 

Bombay, wliea iii fact lie was in England, and an 
application to consent to a commission liad been 
made to the defendant's attorney, and refused on the 
eve of the hearing, an application was made to^the 
Judge ill Chambers on the morning of the day fixed 
for the hearing, and supported by an aifidavit, for the 
issuing of a commission and for an adjournment of 
the suit j and the Judge declining to make an order in 
Chambers, the application was renewed in Court, when 
the Judge refused to take notice of what occurred 
before himself in Chambers, and made note that the 
application for a Commission was made upon no affi- 
davit; and as the aifidavit (presented in Chambers) 
having been sent to tlie office of the plain tiffins attor- 
neys for a copy to l)e made and served upon the de- 
fendant, was not then in Court, the application for a 
Commission and to adjourn tlie hearing was refused, 
and plaintiff's counsel not being mstructed to proceed 
with the hearing, and leave to withdraw the^ suit 
having been also refused, the suit was disuiisscal. 
Eeld that the Judge was wrong in refusing to post- 
pone the case for the production ol the affidavit in 
Court, and that there was no legal groimd whatever 
for the refusal to withdraw tlie suit, which was accord- 
iiigly restored to its place in the list, and remanded 
in-order to he tried. Dababilai Naosoji & Co. v. 
fcJoitABji CowASJi , . 3 Bom., O, C., 55 

9^ Afj'p I icationf or d e- 

vree on terms of agreement to compromise 
Procedure Code, 1SS2, s, 373 . — After the hearing of 
the suit had begun, the plaiutllTs iind defendants came 
to an agreement by wluch tliey settled all tlie matters 
in dispute between them in the suit. The agreenieiit 
was in writing, and dealt in one chiusci with the dis- 
pute, the subject-matter of the suit, and in a second 
clause, with another dispute of long standing betweou 
the parties, with wbicli the suit Imd nothing to do. 
The plaintiffs subsequently objecting to consent to a 
decree being taken in terms of the first clause of the 
agreenieiit, the defendants took out a ride nisi, call- 
ing on the plaintiffs to show cause why the ap-eement | 
should not be recorded iu Court, and Avhy the Court 
should not I'lass a decree in accordance tlmrewith, 
under the provisions of section 37o of the Civil Ih'o- 
cediire Code (Act XIV of lSb2). The rule was argued 
on affidavits on citlier side, the phiintiifs objecting 
tbat, in any ciasc, the matter could not he decidt'd on 
affidavits, but evidence must be gone into. Meld that 
iu the circumstances of the case, no definite procedure 
having been enjoined by tisc Code, tlie matter might 
propcrlv be decided oii affidavits. hUTTONSiiY Laml 
t?, Fooeibax • « . • T. Xi.lB.,, 7 Bom., 304 

Appeal , — Appeal against a eo- 

plaintijf — Consent of parties . — By consent oi pavties 
the High C{)urt allowed an aiijieal by one jdalutiff 
against anotlu'r jfiaiutiff, and adjudicated upon their 
rights, Bmagietiubai i?. Baya 

[I.X..B.,5Bom.,264 

■' ' ' : — Uespondent not 

^liight of appeal . — An 
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PRACTICE — eoniinued. 

1. CIVIL CASES--contimed, 

Appeal — continued, 

appeUant who was respondent in a lower Court of 
Appeal is not precluded, by reason ot his non-appear- 
ance in such Court, from preferring an appeal to the 

Hig. Cour.. 

^ — Might of respond- 
ent, ioho has filed cross-objectmzs, to appeal, where 
appella 7 it loithdraws Ms appeal .— leave to appeal 
should he granted to a resiiondeiit who has filed cross- 
ohiectioiis, unless the Court is thoroughly satisiied 
upon affidavit that he wms ready to appeal, and would 
have appealed within the proper time if the other 
side had not done so. GotJB Haei SAifYAL r. Peem 

Nath ^ K E., 395 


Decision slioicing 

grm'ids of judflment appealed fj-om.— Tlie_ copy of 

^ . 1 . is made 


13. 


qroumis o _ / " - i , . 

a decision to which reference is made by die lunci 
Appellate Court for the grounds cni wluch an appeal 
is disposed of is not necessary at the time ot iimig a 
Bpodal appoul. 

-Fleaders.— Cerii- 


f,}m grounds of app«ct«.— Pleader should sec that 
^founds o/ appeal they certify to are ti>l and 
uood no addition. P.AM Kbisto 
bebShbmah . . ■ IIW.E.,246 


Certificate of 

grirndsofappeal-VakUaparlj/ io suit.-Whoro a 


15. 


mvty appoafin? to the High Court is himself a 
l-ikil of the Court, he is not at liberty .,0 certify h,s 
own grounds of appeal. ThAKOOE 
V. AMEEB Mundto . . • 14V/.E.,168 



warXtubly taken in the oral pleadings, a part^ may 
out in either an affidavit ot some person wlio iie.iiu 
Ihe but raised, or a copy of the petition to toe 
.ludb drawing attention to the 01111 ssiou. wi.h iiis 

order thereon. Yusoof Aw Chotom^. 

ISSA IvKATOON Chowdet . . 15 W. R., -96 


Ground.^ of a-p- 

pial' argued not in rnemomndum of appeal.— A\- 

^ tv 1 not Dorinit CiTf 


appearing in lower Court.- 


tho'court Will not pewiiiit grounds 
of anneal to he tiikon in arguiiieut wliieii iiave .mf, 
been taken iu the meinoraiulmu of appeal, yet wheiv. 
a dbreo conies liofore it, wiiicli ,s npoii its very taee 
men'll the Court is hoimd to take up the poi.it it..eit 
aSt-rfybie mistake. 1 >obah Sookh Chuhheu 

612 : 1 C. R. B., 404 

,o Application after refusal.— 

Mnlitig application to another Judge, after 
hi o7llAge to make -iC-it is "'‘'7,.;“ 

application has hoeii wade to one .indge oi Uic Ui„n 

7p 


IV 
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digest of cases. 
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PBACTICB- 

1. CIVIL CASES— 

Application after refusal— eowtiwiiefZ. 

Court and refused, that the same application should 
be made to another Judge without stating the tacts 
of the former refusal. VythemHG-A J!; 

Cukdasawm:? Mudeley . , . 8Mad., .ai 

Cause list,— Transfer of case 

from undefended to defended hoard. Costs, A case 
entered on the undefended board can only be tra^- 
ferred to the defended board on payment o± the 
costs of the adiournment, if any, thereby occasioned. 

BlNDOOMADHirB MiTTEE ^OOMES CHUYDEB 

Paul . . . . • • 2 Hyde, 86 

Bhoyeub Chuydbb Doss r , Chttydi Chuen 
Mittee • . • Bourke, O* 0., 238 


20 . 


■ Setting dowt 


case in general cause list,—Bntering appearance. 
The Court has power to order a case to be set down 
at once in the general cause list, if the defendant 
enters appearance by his attorney before the time for 
appearance fixed in the summons has expired. When 
a defendant so appears the Registrar ought so to set 
down the case as a matter of course, or at least ask 
the Judge in Cliamhers whether he should do so or 
not. CEMMiNa V, Greek , 4 B. L. B., Ap)., 75 


PEACTIOE- continued, 

1. CIVIL CASES— 0 
Commissioner for taking aeeounts— com- 

. tinned. 

suit of all the proceedings under the decree oivorder 
of reference, or, in the case of a separate ceitihcate 
or report, that it should comprise the result of ^ some 
or one of such proceedings, and the Court is not 
hound to consider a certificate granted hy the Com- 
missioner unless he has certified^ what may^ be re- 
garded as the result either of the whole 
referred to him or of some branch or part pt it. Uie 
power of the Commissioner to grant certificates, ana 
of the Court to deal with motions made with refer- 
ence thereto, considered. Whether, where a 

suit has been referred to the Commissioner for the 
purpose of having accounts taken, such, accoounts in 
the ahseiice of any direction in the decree or order of 
reference that stated or settled accounts are not to be 
disturbed, should not he taken without regard to any 
previous accounts stated or settled between the pai- 
tic. ErSTOMJI 


21 . 


Certificate of sale.— ?7?^rey^s• 


tered certificate of sale.— Fresh certificate of sale.— 

On 10th July 1883 the applicant bought at a 
Court-sale a portion of a house for R385, and on 
confirmation of the sale on the 10th October 1883 
obtained tbe sale certificate, which, however, he did 
not register. On attempting to obtain possession, 
the applicant was obstructed. He applied for re- 
moval of the obstruction to the Subordinate Judge, 
and submitted with Ills application the unregistered 
certificate. The Subordinate Judge rejected the ap- 
plication, on the ground that the certificate was not 
registered. The applicant then applied for a fresh 
certificate, which was refused. On application to the 
High Court , — Eeld that a fresh certificate dated 
the day on which it might he granted, reciting the 
fact of tlio sale and the date thereof, should he given 
to the applicant, the original certificate being re- 
turned. In the matter oe the application op 
Lakshman . . , I, L. B ,5 9 Bom., 472 


22 . 


Qra7it of fresh 


24. 


'Report of Com- 

missioner.— Motion to discharge or vary.-Ajfida- 
vUs, Filing of.— Memorandum of ohjeotions.—ia 
moving to disdiarge or vary the report ot the Commis- 
sioner for taking accounts, the right practice is to 
move on a memorandum of objections filed m the i lo- 
thonotary's office, and upon the evidence taken by, 
and the proceedings before, the Commissioner, and 
not on affidavits made for the purpose of the motion. 
In such a motion affidavits slioulcl only he filed {a) 
when ordered by the Court, if it desire fresh evidence ; 
or (6) by special leave of the Court for the purpose oi 
advancing a fact which does not appear on the face • 
of the proceedings before the Commissioner. fePMAB 
AHMED 1,. ISMAID HAJI HABIH ^ ^ 

. Notice to vary 


ceriificaie of sale to auction-purchaser lohile one al- 
ready granted is in existence. — Insufficient stamp , — 
A Court having once granted a certificate of sale to 
an auction-purchaser is under no obligation to give 
him another, in order that he may escape the penalty 
which he has incurred by reason of the certificate 
being insnffieiontly stamped. Nandbam Motieam 
V, IvACHA Bhait. . . I. If. B., 9 Bom., 526 

: Commissioner for taking 


aeeonnts . — Certificate of, Fotver to grant. — Mode 
of taking accounts . — The general nature of a certifi- 
cate or report — whether general or separate — ^hy the 
Commissioner for taking accounts, is that it should, 
in the case of a general certificate, comprise the re- 


— ^ 

■final report— Limitation.— Rule of Court, oh. 6, 
cl. 6 led. 1867).— Eeld that, under the rule, which 
requbes that a notice to vary the report of the Com- 
missioner for taking accounts (Rule of Court, Chap- 
ter 6,irule 6 (ed. 1867) is to be made within twenty 
days after the filing of tbe report, tbe Court has a 
discretion to extend the time for making such motion. 
Hoemasji Cttesetji Asebfenbe V. Bomanji CiJ 3^ 
SETji Ashburner . I® 9 Bom., 250 


26. 


Eisohedience of 


order made ly Commissioner for talcing accounts.— 
Attachment, Issue of.— An attachment will issue to 
compel a party to a suit to obey an order made by 
the Commissioner for taking accounts upon the certi- 
ficate of the Commissioner that such order has been 
made and disobeyed, witboiit, in tbe first instance, 
making sneb order a rule of Court, Dhtjbandhai^ 
DAS Saehabam V. Bhait G'OTIND « 10 Bom., 4 


27. 


Consent decree. — Ciml Pro- 


cedure Code, 1877, s. 57o.— According to the practice 
of tbe High Court, a consent decree upon a comur- 
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PBA'GTICB — coniimecL 

1. ClVIIi CASES— eoaisKEedS. 

Consent decree — contimied, 
uiise will not Ijo grantedg iiiiloss tlie suit be entered 
in tlie cause list of the Court. Pell Valetta 

[5 O. L. E., 464 

23^ — — Mode of con- 

sent. — Tbe practice of tlie High Court at Calcutta 
on its original side in the case of decrees by consent, 
is to require the defendant in person^ or some one 
instructed by him, to appear in Court to consent. 
Sauhdess v, Komanate Paul 

[1 Ind. Jur.s H. S,, S95 

29, Couiisers fees. — Costs. — Attor- 

ney mid client. — Taxation. — Refreshers to counsel . — 
Mules of Court, 707 y 706’.— Refreshers arc not, as a 
general rule, to be allowed on iiiotioii heard by affida- 
vit ; but the Court hearing the motion can, in its dis- 
cretion, and if applied to for the purpose, give special 
directions allowing costs as on the bearing of a case. 
In the absence of such special directions, refreshers 
should not he allowed. (•rARDEN Reach Spinnihh 
AND MANUFACTITEINa COMPANY U. EMPRESS OP 

India Cotton Mills Company 

[I. L. E., 12 Calc., 551 

30 , Courts of Justice.— of 

Courts of Justice. — Shortening litigation. — The ob- 
ject of Courts of Justice, 'under the Code of Civil 
Procedure, is, if possible, to decide at one and the same 
time all ipiestions which can justly bo so decided and 
not to assist in unnecessarily prolonging litigation. 
Ptdaye Shikdae x. Ozeeooddeen . 7 W. E., 87 

31 , Damages, Assessment of.— 

Jligh Court y Original Side.—Rv&cXicc of Original 
Side as to assessing the amount of damages discussed. 
Manieam BibiMashihan 

[4 B. L. E., Ap., m 

32 , — Execution of decree, Appli- 

tion for. — Clml Procedure Code^ 1S59, s. 212. — An 
application for execution, of a decree need not be 
accompanied with either the original decree or a copy. 
Gunoa Go'bind Gooptoo Makeun Ball Hattee 

[9 W, B., 362 

KHETTUR MoHHN CHUTTOPADHYA t?. ISHITB 

Chtindeb Surma . , 11 "W « B,., 271 

Modhoo Dossia V. Bobin Chunder Roy 

[16 W, B., 25 


33 , Copy of judg- 

ment . Court in executing a decree in a case which 
has been ai)pealed to the Privy Comic, il, should not 


has been appealed to the Privy Comic, il, should^ not 
receive a mere copy of the printed judgment of the 
Privy Council as if it were a decree. JOY BarAIN 

Giree n . Goluce Chunder Myteb 

[20 W. B., 444 



BE ACT ICE — continued. 

1, CIVIL CASES — coniimied. 

Execution of deed — continued, 
specific performance. Monomathonauth Day i), 
Aushootosh Day .... Cor.a 8 

35 . Extraordma,ry Jurisdiction 

of High Court, Application in.— Copies' of 
orders of lozver courts. — All applications to the 
High Court, in the exercise of its extraordinary civil 
jurisdiction, should he accompanied by a copy of the 
orders of the lower Courts made in res|)eet of the 
matter of such axiplication, and should be presented 
within the time allowed for the presentation of 
special appeals. In the mattes op the p,etition 
OP Hauappa bin Huluappa . 5 Bom., A. C., 215 

30 . Inspection and production 

of documents. — Civil Procedure Code (Act XIV 
of 1882), s. 136. — Non-compliance loith order for 
production of documents. — Defence struck out . — 
Where a defendant neglects to comply with an order 
for production and inspection, the Court will, altliougb 
in the last resort, order his defence to he struck out. 
Assenoolla Joo y. Abdool Aziz 

[I. L. E., 9 Gale., 923 

37, ' — Failure to ansiver 

ivithin the time limited. — Dismissal of suit. — Civil 
Procedure Code, Act XIV of 1882, CJi. X, ss. 121, 
126, and 136. — The question as to wliether the Courts 
below have exercised a jiroper discretion in dismiss- 
ing a suit muler section 13G of the Civil Procedure 
Code is one into which the High Court will not enter 
on special appeal. When interrogatories arc deliver- 
ed with the leave of the Court under section 121 of 
the Civil Procedure Code, and the Court order’s such 
interrogatories to be answered within ten days under 
section 126, there is virtually an order passed tinder 
the provision of Chapter X of the Code ; and eoiise- 
queiitly upon the party interrogated failing to coiiiply 
with such order the Court has the power to pass an 
order under section 136. Lalla Dabee Pershad «j. 
Santo Pershad . « I. L. B., 10 Calc., 505 

33 . Filing list of 

documents. — Suit for land. — Tit le-deeds. — Affidavit. 
— In a suit for possession of land, the order that the 
party in possession do set forth a list of dociiinents, 
is to be confined to documents other than title-deeds. 
Where the title-deeds are required by tbe |:)buiitifl 
on special grounds, as, for instance, wliere it is alleged 
tbat tbe defendant is a trustee for tbe plaintiff, tliose 
special grounds on which they are required slioiiid 
be set forth by affidavit. Heeraloll Saha v. Jaditr 
Chundee Chbncheey .... Cor., 66 

39 . Interrogatories. — Civil Froee- 

d'wre Code, 1877, s. 121. — E.v parte order for interro- 
gatories. — Section 121 of the Code of Civil Procedure 
contemplates (1) leave to iiiLerrogsiti' and (2) ilie 
service of the interrogatories through the Court. It 
is the duty of tlie Court muler tlv.it si.'ction to (b‘t(.vr- 
miue whether the apjbicant should he ariou’(,!d to 
interrogate the other side, but not to deteruiine at 
that stage what (puestions the party interrogai.cd 

7 F 2 



IV 



PB AO'^lO'^—('Ontinnod. 

1. Civile Q^^l^.’^^continned, 

Interrogatories— co«<5wecL 

.liould l 3 C compelled to answer. Where an ex parte 
K,uou.i.ci ATiomh/'vd IcavG to iiiterro- 

Avder is made in cliamDeis giviu^ 

^ato, the eXatid^if the 

caSls one in which interrogatories should not have 
been allowed. When an order for the admmistia- 
tioii of interrogatories is properly made, a party oh- 
iectmo* to the interrogatories administered may, at 
bis pe?ih omit to answer the if 
lio ohiects * hub the more xmudent course is to file his 
dfidiiif in alwer, stating in it his ol^ctions to 
‘answer such questions as he oh^cefcs to. Whei;c inter- 
^o^tories are scandalous, or in any way an abuse oi 
ilie nrocess of the Court, the Court may interfere at 
•inv^stan'c. The powers given to the Court hy sec- 
tioVl36 should not he exercised except in extreme 
cases. SaAM KisnoiiE Mendle u. SaosaiBHOOSUN 

LISWAS^^^ Xi. B.9 5 Calc., 707 : 5 C. Ij. B., 509 


-pUAOTlC'Sj~-co7itimied. 

1. CIVIL CASES — continued, 
l^eave to sue or defend— continued. 
the hearing. Okibntae Bane Cospoeation v. 
Gobine Ball Seal ^ ^ 

[I. L. B., 9 Gale., 604: 13 0., 1». B., 142 

■■.:.- Suit brought with'r 

out leave.— Costs. —miQve a suit was brought by one 
le^’atee on behalf of himself and others without leave 
of’the Court, and^the plaintiff was a minor suing by 
his next friend, the next friend was made to pay the 
costs of the suit. Gbekeeballa 
Kant Mooeeejee . . I. L. B., 11 uaic., 


46. 


. Leave to 


ad mem.-PaHy for purposes 0 / dw- 

, o“eradwhcro u uuardiun ad litem oi a lunatic 
Meudautwas made a party defeudaut for purposes of 
d'’scoverY,— HeW, that the discovery was not intend- 
ml to iudude the right to " 

iohiiu. mauji 


■ Discovery.- 


A\ 

! 50 f 7 ( 55 .— -Where interrogatories have been admiuis- 
tcrod for tlic examination of a witness by one paity, 
and the other party delivers 

the latter must, if he objects to any of the obhei 
narty’s tiuestions, mahe bis objections on the face of 
is crossUntorrogatories, and such ob-iections shall 
hr argued at tlm hearing. Gobisb Cku.uee Ifox 
Sib Nath Shaw . . . 5C.I..B.,l/i 


CrosS’interroga- 


-^Promissory note, Summary procedure on.—Livu 
Procedure Code, 1877, s. 583 .-PoioerJo extend time 
to defendant to come in and defend .— High Court 
has power to extend the time within which a defend- 
ant, in a suit brought under Chapter aXaIa 
mary procedure- on negotiable instruments) of tlie 
Civil Procedure Code, can come in and obtain leave to 
defend; therefore, in a suit in which it appeared tiiat 
the defendant resided at Peshawar, the time for 
the defendant to obtain leave from the Court to 
appear and defend was extended to twenty-eight 

days. Geoom v. Wilson . I. L. B., 3 Calc., 539 
Xiottors of administratioB.. 

—Withdraioal of letters of administration.— FaUe 
refresentation.—V^Uu letters of administratiou have 
been granted to the Administrator General, and sub- 
sequently withdrawn on a false representation, the 

Court will grant a rule calling on the executors to 
show cause 'why the rule should not he extended to 
the Registry of the Court. In the gooes oe bBEE- 
MUNTO BeNAICH RAO IMRIT -nr a to 

[1 Ind. Jiir., W- S.j 10 

. Motions.— Bearing iivo counsel. 


aq — - 

uartv’ at whose iustaneo iiiton'ogatories have heen 

Llmiiiisteved must put in the 

evidence if he wdshes to use them at the hcaiiiiij. 

Gosio Bbhary Pal v. J t ip i a 

[I L' B.s 4 Calc., 838 : 4 C. L. B,, 164 

^ 2 , Leave to sue or defend.— 

Leave to sue.— Civil procedure Code, 1877, 8.19.— 
'immoveable property situate in different districts. 
Letters Patent, cl. 12.— Plaint, Admission o/.-— Under 
section 19 of the Civil Procedure Code, it is not neces- 
sary to obtain the leave of the Court to sue in respect 
of immoveable property situate partly within and 
partly without the ordinary original civil jurisdiction 
of the High Court. Harain Silw v Ram Ball 
Mookerjee . • . I. L. B., 3 Calc., 370 

^ Leave to sue.— 

Civil Procedure Code, 1S77, s. SO.—Sudi hij one 
creditor on behalf of others.— k suit hy one or more 
creditors on behalf of other creditors cannot he enter- 
tained without the leave of the Court being obtained 
for its iustitution, iSiieh leave cannot he granted at 


■ Pnidenc e . — A 


4;3, » " ~ "" ~.~.y - 

Xt is not the practice to hear more than one counsel 

or vakil in support of original motions or applica- 
tions against which no cause is shown m the first 
instance. In the matter OR the petition or 
Baroda Soondebb Bassee 
[B. L. B., Sup. Vol., 609 : 6 "W. B., Mis., 114 

Talcing f urther 

evidence on hearing of motions.— Oral evidence.— Ad^ 
journment.—ThQVQ is nothing in the practice of the 
Court on the original side to prevent a Judge taking 
farther evidence on the hearing of a motion either 
hy affidavit, or viva voce, and the Court may adjourn 
the hearing for that purpose. 

V. RaMNARAYAN MiTTER . 8 B. L. K., iip.j oo 

5 Q Notice, Be4ssue ot— Notice 

on respondents.— Bd-ovo a notice on a respondent can 
he re-issued an application must be made to the Court 
detailing the grounds on which it is preferred. Ram 
Loohun Sircar «. Prithee 3^ 

gX Orders.— Orc^er “ to file tvUh the 

recod'd practice of making the order that au 

applicatiou “be filed with the record^’ condemned as 


digest of cases. 




( 4527 ) 
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1. CIVIL CASES— 

Orders — CQnt inued, 

ineaiiiiigless. Nilmonee Baisteejee t>. Shueeo 
AI uNa-AL/i Dbbeb . , . .7 W, E.,, 193 

Ltjchmeb Kasain Sae^ee V, Koshtjkee Dutt 

Jha . . . .. . 8W.B.,107 

52, — — . JBraciice of 

Courts of cO'-ordinafe jurisdiction as to considering 
orders "binding. — A District Judge has no authority, 
when hearing an appeal from a Aliinsif’s decision, to, 
vary or ignore the direcfcioiis made by an Appellate 
Court of co-ordinate Jurisdiction, sucli as that of the 
Subordinate Judge. In such eases he should he 
guided by the practice in the High Court where, when 
one Division Bench sees tit to give certain directions, 
any other Bench, before wliich, tlie case may afterwards 
come on lias to keep itself witiiin those directions. 
Beojo Soondije Gossamee V. Jeg-gtjt Ciiijn:der 
Dey . . . . . .21 W. E., 199 

See Vytheeihga Mcdelly v. Cttis’-dasawmy 
Mxjdelly . . , .8 Mad., 21 

53 , Paper-books. — Preparation of 

paper-hoohs. — Appeals to High Court. — In appeals to 
the High Court, where the subject-matter is more 
than RIO, 000, tlie appellant is hound to put the whole 
case (and not merely his own |.>articular case) fully 
before the Court in his paper-book so far as the do- 
cuments and depositions are concerned. And if he 
fails to do so without very good reason, he ought not 
to he allowed to read at the hearing anything wliicb 
is not in the paper-book. Kulian Doss r. Gobind 
KooEB 24 W. B-., 143 

54, Untranslated ac- 

counts not in paper-books. — Special leare. — Under 
the rules of the High Court account hooks which are 
not translated and are not therefore a part of the 
paper-hook cannot he referred to in a trial witliout 
special leave. Mabhbb Peeshad v. Poob Coomaee e 
Bibee . , . « . 19 "W. R., 121 

55 ^ Costs of trcfisla- 

tio 7 i of papers not included in list for paper-book . — 
The petitioner in a regular appeal to tlie High Court 
should not he called upon to deposit the costs of 
translating, &c., any papers of which lie has not fur- 
nished a list with a view to their inclusion in the paper- 
book, What papers a party recpiires or ought to 
print is a matter which he or Ids vakil must, in the 
first instance, determine ; the Deputy Registrar pre- 
paring his estimate and demanding payment accord- 
ing to the recpiiremcnts made on him. La lea Bhoop 
HAEA i>r y. Aijassee Begum - 23 W. R., 458 

50, — — — Omission to fur- 

nish list of papers. — Notice of estimate of cost of 
printing . • — .If the i)ctitioiier in a regular appeal to the 
High Court docs notfurnishthe Deputy Registrar with 
a listol: ]>a]>(‘rs which hedesin's to iuive jwepared and 
placed in the p:i.p(M’-l)ook,that ollicev ought not to servo 
him with a,n t^siimatt' of the (‘ost of printing. Blio- 
GOBUITY KoOKWAE l\ ANtJEACiKE KooNWAE 

[23W.R.,459 



PRACTICE — continued. 

1. CIVIL CASl^.^-continued. 

paper-books — continued. 

57 , — Appeal. — Deli- 

vet'fj of paper-hook. — Costs.-— Rule 49 of Original 
Side. — Where the respondent has not delivered paper- 
books, as he is allowed to do l^y Rule 49 of the rules 
of the High Court, Original Jurisdiction, on default 
of the appellant to deliver them, and the a.ppellnnt 
does not appear at the hea.nng, the appeal will be 
dismissed without costs. Huebosoondeby Dosseb 
n. Callyptjdo Dutt 

[14 B. L. R., Ap. 5 11 : 23 W. E., 138 

53 , Parties . — "Error in title of ap- 

peal. — Partij on record, hg mistake. — Objection to Ids 
appearance by parly lolio caused error. — A suit was 
brought hy a minor, wlio appeared by her next friend, 
and a decree was given in ber favour. Tlie defend- 
ant appealed, making the next friend alone respond- 
ent, and had the decree of tlie Court of fii'sfc instance 
modified in liis favour. Tlie next friend .‘ippealed to 
the High Court, where tlie respondent objected to the 
ne.xt friend being heard, on the ground that she was 
no party to the suit. Held that the Court would not 
entertain the objection at the instance of tlie party 
through whose fault the error occurred, hut that the 
judgment of the Court below sliould he set aside, and 
that of the Court of first instance restored. Bhobo- 
TAEINI DeBI V. SeEB EAM PaITL 

[I. li. R., 9 Cale., 629 

59 , Adding party as 

co-appellant. — Notice. — A party shouid not he added 
as co-appellant without notice to tlie appellant. Jan- 
KiBAi y. Atmaeam Baba eat 

[8 Bom., A. a, 241 

0 Q, Payment out of money de- 

posited in Court . — Petition without suit. — Pay- 
ment out of Court of moneys on petition ■urithout 
suit. — Case in which an order was made on a petition 
without suit directing the payment out of certain 
moneys paid into Court under an order entitled, “ In 
the matter of Florence Emily Brownlow,.and Lilian 
Kate Brownlow, infants.'" Ik the mattee of the 
PETITION OF Beownlow . I. L. R., 11 Calc.j 219 

61. — — . Execution of de- 

cree. — Receipt and paying over of money in satis- 
faction of decree . — If money is brought into Court 
under process of execution, and the party entitled to 
it or his vakil is present to receive it, the Court shall 
cause it to be paid over immediately. MjjTtuyblu 
ITllay V. Same Pilbay . . 5 Mad., Ap., 2 

02 , Record, Documents form- 

ing. — Documents not proved. — Doenments which 
have not been proved, but simply filed in accordance 
, with a usage in tlie mofnssil, sliould not lie fuit up 
with tlie I’ccord. It is the duty of a Judge to pass 
over siudi documents as uiqirovcd, but it is also the 
duty of the pleader oI‘ tlie party, against wlioin tliey 
are intended to be usimI, to insist tliat they sliould 
not remain on the record at all. Kalbida Pebshai) 
Dutt v. Ram IIabi Ciiuckehbu'I’ty 

[I. L. R,., 5 Calc., '317 



Tooa Oui^a v. 
tion Compaky 
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NOTICE— co7iti mod. 

1 . CIVIL CASES-— ooTifimed, 

Eeeord, Boeuments forming—^ 

OQ — 'Remission of 

ffbv Pi-m CouncU for enquiries.— Record to be 

ZZm iith deeree.-^\^<er. tlie Pnyy Cou^a 
■'remits a case with directions that the /illah Comt 
nav arrive at certain results hy certain inqumes, te 
oh 4 ts and reasons of those inhumes, as set forth 
ln\he iudgment of the Privy Council, are pait of 
the indicial record, and should he forwarded to tlio 
Zillah Court with the decree of the P 1 H 7 Council. 
GoiTOK CHtratDEE Butt 0 . Mohttn 271 

--Certifying review 

.without ^ood^frOMMds.— Junior pleaders of 
Court should ho cautious how they certify foi a le- 
view. when they find that the case has been m the 
hands of members of the bar, and of pleaders moie 
experienced than they, who, they ought 
have decUned to certify to the revieu|. 

10'W.B.,&4= 

Beitish India Steam 

, 24: "W. R.J 4:30 

Revival of suit.— CwiZ 
pZi'edure Code (Act X of 1877), s. 372.-:PlaM 
taken as petition to remoe.-k JL 

bv the trustee appointed under a “S^nst the 

executrix, for the purpose of having the trusts of the 
will carried into execution. A decree was made, and 
certain directions wore given for the purpose o* 
ino- a scheme settled, by which the trusts were to be 
carried out ^ liut before tlie scheme was finally settled 
and apnroYcd, and while the proceedings were pend- 
iuo-, the case was struck out of the board for w^nt ot 
prosecution. Subsequently, both the 
defendant died. The heirs of the plaintiff then 
instituted a suit against the Adnimistrator General 
as representing the estate of the defendant for carry- 
mo> tlie trusts into execution, and prayed that tlieii 
suit might be considered as supplemental to the 
ori-iiial one. Meld that the original suit, though no 
longer upon the board, was capable of revival, and 
that if no person were living whose consent might be 
obtained, or to whom notice might be given, the 
Court might give leave without any such consent or 
notice, and that the proper course to pursue was to 
allow the plaintiffs to amend then' plaint hy putting 
it in the form of a petition under section 372 ot the 
Civil Procedure Code, the defendant being at liberty 
to put in any answer wliicli he might have doim it 
the proceeding had been by petition in the first 
instance. Per Pontieex, J.— The words Spending 
the suit,*’ in section 372, relate to a suit m which no 
final order has been made. Gooood Chundee 
Gossamee V. Administeatoe Geneead oe Bengal 
[I, L, E.j 5 Calc .5 726 ; 5 C. L. K .9 569 


PEACTICB- continued. 

1 . CIVIL CASES— 

Eule to show aaiuse—contimied. 
immoveable property it ajjpeared from tlyo evidence 
a”rtain documents put in, that the plamtaft had 
mortotvved bis right, title, and interest to a thud pei- 
S by whom the sk was practically being carried 
Tn On an application by the defendant for the 
mortgagee to be added as a party defendant, undoi 
“rpVvisions of section 32 of the C.vd Proeednre 
Code, the Court directed anile to issue cjil n g on bm 
to show cause why he should not 
defendant or give security for coits. B ^ ^ 

nnt annlied for on petition or afiidavit, and set out no 
“ounds to ^ all. 9 n an objee tion 

taken bv the iiiovtgasce at the hearing of the rule, 
the grounds sliould have 

affidavit or have appeared on the face of the _ , • 
that the mortgagee was entitled to know what he ha 
to ansiver, and coiisociueiitly, the rule 
it was discharged with costs. Eamsabain 
V . Mokbb Bibee. Bamnaeain 
Doss SiNO . . . 1. 1*. K-i 9 

07 - ^ Security for costs.— to 

secuie costs of appeal— Rule nisi agaimt obli£or.^ 


66 . 


Buie to sBow cause,— 


.. - 

msi to show cause why a person should not be made 
a party defe 7 idant,--No grounds stated in or served 
with the rule. — Rule granted during hearing of 
suit.— Civil Procedure Code (Ach XIV of 1882), 
During the hearing of a suit for recovery of 


secuo'e costs or appat-bv - — , 
—Surrfws.— The proper mode of proceeding to put _a 
bond to secure the costs of an appeal in sup is 
to move upon affidavits, showing a breach ot the 
condition of the bond, for a ride msi, calling 
the obligor and sureties to show cause why ttie Court 
should not order that the bond be assigned to some 
person named in the rule. PoOTOB Bibee ®. NvJJOO 
ksAH . I. L. E., 5 Calc., 437 ; 5 C. B. K., 524 

03 ^ — Appeal-Pover- 

/?/— -Mere poverty is no ground for requiring an 
appellant to give security foi;^tbe costs of the apical. 
Manege J i v. Goolbai . I. L. K.j ^ 

See SESHAYXANaAE a. ge 

00 Filing copy of 

Judge’s notes.-Certificale of pagmep of seeurity 
far costs.— A certified copy of the Judge s notes not 
Aavuig been filed, and there being no certitieate from 
the Protlionotary that security bad been given toi 
costs, the appeal wns dismissed tor iion-ooiiiphance 
with the rules of the Court. Bhmji bMDHAE, 
Moegan . . . • 3 Bom., O. C., 63 

tjQ Tme for object- 

ina to appeal for non-complianae with rules of Court. 
— ^^Appeal dismissed, as the appellants had not given 
security for costs, and as the appeal had not been 
filed within the time required by tlie rules of the Gonrt. 
It is sufficient for the respondent to object at the 
hearing of the appeal in the case of non-comphance 
with the rules of Court, and he need not apply special- 
ly to have the appeal rejected, when the memorandum 
oi appeal is preferred. Muhammamhai Dhaeamsi 


. Bhanji Topan 


Setting down case for liear- 

in^,— Civil Procedure Code, 1877, s. 13o.— Trial of 
particular wsife.-It should be a rule of practice that 


digest of cases. 
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PRACTICE — continued. 

1. CIVIL CASES— 

Setting down case for laesiiciiig— continued. 

when an order is made under section 135 of the Civil 
Procedure Code (Act X of 1877) by the Judge in cham- 
bers, the suit should be set down for the trial of the 
particular issue as well as of the cause itself when it 
comes to a hearing before the same Judge. Ahmed- 
BHOY HbBIBHOY V. VULLEEBHOY CASSTTMBHOY ' 

[I. L. R.j 6 Bom.5 572 

72. — Stay of suit. — Suit heticeen 

mme parties and for same property before Frivy 
Council. — Stay of suit. — A suit should not be allorred 
to go on while an appeal relating to the same pro- 
perty and between the same parties is pending before 
the Privy Council. Sheopeosun Missee 4). Ra- 
JENDBB KISHOEE SiNGH • . W, R., 1864, 100 

, 73 ,. Froeedure . — 

Staying suit until costs of a previous suit in a foreign 
Court have been paid. — The Courts in India have no 
j) 0 wer to stay iDroceedings in a suit instituted therein 
because the costs of a previous suit between the same 
parties brought in the High Court of Justice in 
England have not been paid. Bowles v. Bowles 
[I. Ij. R .5 8 Bom., 571 

74 , Testamentary matters. — Tes~ 

iamentary and probate matters. — Frobate Act {V of 
1881). — The practice in India in testamentary matters 
previously to Act V of 1881 was the same as that 
of the Ecclesiastical Court in England, except so far 
as that practice might he inconsistent with the Civil 
Procedure Code. In the mattee op Pitambee 
Giedhae . . , I. li. R., 6 Bom., 638 

75 , Translation of papers.— 4p- 

pUcation for translations. — Translations of papers, if 
required, should he applied for before the case is 
posted. Kondayya Gaundan v. Ramasvami 
Gaundan 1 Mad., 130 


PRACTICE— 

!• CIVIL GASES— 

Withdrawal of suits or appeals— 

nued. 

fendants had forfeited their right to a lease by reason 
of non-payment of rent, be discontinued or dismissed. 
FCeld, Such an application should not be made by 
motion but the defendant was entitled to he relieved 
from the forfeiture on payment of what w*as due. 
Gholam Mohameb V. Calcutta Club . Cor., 67 

79 . Withdrawal of 

second appeal. — Discovery of neio evidence. — Ee- 
view by lower Court. — Civil Frocedure Code (Act X 
of 1877), s. 623. — Having regard to the decisions 
in Xanahhai v. Nathahhai, 9 Bom., 89, and Narayan 
V. Davudbhai, 9 Bom. ,2 38, and the uniform practice in 
accordance with them which had since obtained, and 
the practical similarity on this point of ActX of 1877, 
section 623, and Act VIII of 1859, section 376 (on 
which the cases above mentioned were decided), tiie 
High Court allowed tlie appellant to withdraw his 
second appeal, after it had been argued though not 
decided, in order that he might apply to the lower 
Court for a review of its judgment on the ground of 
the discovery of new evidence : the appellant to pay 
the respondent's costs of appeal, Pandu v, Dbtji 
. [I. Ii. B., 7 Bom., 287 

2. CKIMIHAL CASES. 

30, Adiouvnmerit.-^Adjotirnmmt 

of trial by proclamation . — The adjournment of a 
trial by public proclamation is irregiilai* and objec- 
tionable. Anonymous . . 6 Mad., Ap., 30 

Affidavits. — Contradicting alle- 
gation in verified petition. — Important statements 
made in a verified petition to the High Court, if un- 
true, should be contradicted on affidavit. Reg. v. 
Kashinath Dinkae . , 8 Bom., Cr., 120 



70, ^ Transfer of ease. — Applica- 

tions under^ s. 4, Act XXllI of 1861. — Stiits on 
bonds, i^c . — In all applications under section 4, Act 
XXIII of 1861, in suits brought on a bond or other 
document the ^Jace at which the document was exe- 
cuted must be definetely stated. Anonymous 

[7 Mad., Ap., 34 

77, Transmission of documents. 


82, — — Sho wing want of 

jurisdiction and error in laiv on merits . — Though 
affidavits may he used to show a want of Jurisdic- 
tion in a Magistrate, even though the affidavits con- 
tradict for this purpose the finding of the Magis- 
trate, they cannot be used as affording materials for 
reviewing the Magistrate’s decision on the merits. 
Reg. V. Nathalal Pitambab . 10 Bom., 102 


—Documents relating to security for costs of appeal. 

^ —Judges should not transmit to the High Court docu- 

ments used before them to make out the title of 
parties offering immoveable property as security in 
Priyy Council cases ; hut should, in reporting upon 
the securities, state particulars of the documents upon 
• which the t^itle of the surety appears to be made out. 

In THE MATTEE OE AMEEEOONISSA KhATOON 

[14W.R.,94 

73. Withdrawal of suits or ap- 

pse.als . — Withdrawal of suit. — Landlord and tenant. 
— Forfeiturefor non-payment of rent . — Fight to relief 
from application in motion . — A motion was made on 
summons that n suit, seeking a declaration that dc- 


33. Caution to aeeused, — Warn- 

ing accused before hearing his statement . — In an alle- 
gation of having 'warned an accused person before 
taking down his statements, a Magistrate should 
state how the accused was warned. Queen u. Dedae 
Nushyo . . . . 14 W. R., Cr., 81 


84. 


Evidence, Mode of record- 


ing. — Applications under Criminal Procedure Code, 
1861, s. 196 . — All applications from Judge's and I^Ia- 
gistrates for hritigiiig into operation ILj' ju'ovlsions 
of section 196 of the Code of Cnmur.il Piotodure 
should he made, tlirough the High C-rirri. Anoisy- 
Mous . . . . .5 Mad., Ap,, 9 







DIGEST OF CASES. 


PB AOTICB — conthmed, 

2. CRIMINAL CAS^^-^-conUmed. 

35 ^ Judgments, Copies of.— 

Copies of judgrAents for prisoners , — Copies of Judg- 
ments sliouUl be ma<Ie out at once witbont waiting 
i'or written applicotions from prisoners under sen- 
tence. In tee matteb oe Ram Chenbeb Men- 
ELB , • . . .9 W. B-., Cr,, 19 


■ Becord in Sessions cases.- 


Criminal Tro- 


Bevision, Application for. 


pbacticb ‘-—continued, 

2. CRIMINAL CASES — continued, 

92^ Transmission of record to 

Hip'll Court. — Record of proceed, vugs prior to com- 
miSnent.—Toe Magistrate’s record of the proceed- 
ings prior to commitment should always be forward- 
ed'^to the High Court. Queen t\ Kasjm Ali^ 

^ [15 W. B., Cr., 67 


9S. 


- Undefended accused. — Court 


Proper vo7iients of record . — There ought to be only 
one Sessions record, which should be continuous, and 
should contain accurately and consecutively the 
whole of the proceedings in the trial, including the 
examination of the accused. Queen n. Bilash 
Mosulmany , , . .14 W. B., Cr., 46 


to test statements of witnesses for prosecution.— Per 
FetheeAm, C. J.— Where an accused person is not 
defended, the Court should, in the interests of jus- 
tice, test the statements of the witnesses for the pro- 
secution, by questions in the nature of cross-examina- 
tion. QueeN'Empeess u. Kallu 

[I. U. B., 7 All, 160 


cediire Code, 18S1, ss, 372>374 . — A Sessions nuthee 
should contain the record of the defence set up 
by the prisoners in the Sessions Court. Points out 
liow such record is to be made up with reference to 
sections 372, 373, and 374 of the Code of Criminal 
Procedure. Queen v. Gopae Hajjam 

[15 W. B., Cr., 16 


PBE-BMPTIOH. 


Principal docii’- 

ments on record in Sessions cases . — The principal 
documents in a case should be put in a prominent 
place on the record, not buried among a mass of less 
important papers in the imthee. Queen u. Bhee- 
EUN , . , . .8 W. B., Cr., SO 

Queen u. Button Me ah . 8 W. B., Cr., 57 

See Queen v. Beoond Shahoo alias Chunhea 
Chatteejee . , ,7 W. B., Cr., 112 


— Form of application.— Motion . — Application for 
revision by the High Court of an order passed in 
appeal by a Sessions Judge must be by motion. Ha- 
ZAEI -y. Chundi Chuen Chuckerbuttt 

[16 W. B., Cr., 72 

90. 


Buie to show cause. — Mode 

in which Magistrate should appear to show cause . — 
Appearance through Legal Remembrancer . — When 
a Magistrate wislies to show cause against a rule 
issued by the High Court, the proper course for him 
to adopt is to apply to the Legal Eeinemhrancer to 
cause an appearance to be made for him in Court, and 
not to address the Registrar by letter. In the 
MATTER OP HUERO SoONDEEY ChoWUHEAIN 

[I. U. B., 4 Calc., 20 : 3 C. L. B., 93 


Signature of Magistrate.— 


Warrant of commitment. — Summary trials . — The 
signature of a Magistrate to a warrant of commit- 
ment under section 303 of the Code of Criminal Pro- 
cedure, 1872, should not be affixed by a stamp. In 
summary trials under the provisions of Chapter 
XVIIl of the Code of Criminal Procedure, 1872, 
the record in non-appealahle cases and the judgment 
appealable cases must he written by the Magis- 
trate. A Magistrate in such cases is not authorised 
that duty to a clerk, nor to affix his sig- 
record or judgment hy a stamp, Su- 
. 1. L. E., 6 Mad., 386 
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DIGEST OP CASES. 


( 4536 ) 


1. SUBJECTS OP, AND TRANSPER'S GIVING 
RISE TO, PRE-EMPTION. 

1 , Permanently-settled estates 

in Sylliet.— XXIII of 1861, s, 14.— Exten- 
sion of Act . — Section 14 of Act XXIII of 1861 was 
not applicable to permanently-settled estates in Syl- 
bet, nor to estates in any district of Bengal, unless 
extended thereto. Abdtjl Jabel v. Khelatchun- 
BEB GhOSE 

[1 B. B. R., A. O., 105 : 10 W. B., 165 

2 . Biglit and interest of eo-sharer 

in estate in Syiliet. — SuhstUution of claimant for 
actual purchaser. — Act XXIIl of 1861, s. 14. — The 
right and interest of a co-sharer in an estate in Sylhet 
being put up for sale in execution of a decree, 
the petitioner claimed the right of pre-emption under 
section 14, Act XXIII of 1861, and he was there- 
upon substituted for the actual purchaser, — Held that 
in such circumstances the Court executing a decree 
had no autliority to substitute the claimant for the ac- 
tual purchaser without the consent of the latter, and i 
that a party claiming a share under the section cited j 
^vas simply in the position of a party who, having a 
right of pre-emption, has observed the requisite for- 
malities to enable him to assert the right, and must 
resort to a civil suit to obtain the benefit thereof. 
Tlie orders of the lower Courts were set aside accord- 
ingly. Abdool Jaleel V. Kalee Coomar Dutt 

[6 W. B., Mis., 3 

3 ^ Puttadari estate.— J of 

1841, s. 2. — A claim for pre-emption under section 2 
of Act I of 1841 was sustainable in respect of an im- 
perfect puttadari tenure. Kabie Bux r. Ram Tahxjl 
Bhagut 3 N*. W., 125 

4 , Confiscated property. — Con- 

fiscation of property in suit for pre-emption. — A pre- 
emption suit is not barred by the fact tliat the 
property in suit had been the subject of confiscation. 
Sheobbt Ram Tewaey v. Ramaubeee 

[1 II. W., Ft. II, p. 35 : Ed. 1873, 93 

5^ ^Purchaser of con- 

fiscated property.— Keld that a claim for pre-emption 
would not lie against the purchaser of a confiscated 
property sold by the revenue authorities. Mohamed 
Villayet-oob-lah Khan v. Ahmeb Hussun Khan 

[3 Agra, 70 

— — — - Confiscation and 

sale of rebeVs property. — -Eight of co-sharers . — 
Where Government confiscates the share of a convict, 
and sells -it for valuable consideration, the co- sharers 
have a right to claim such share by right of pre-emp- 
tion on .such sale, and the condition in the wajib-ul-nrz 
is binding on Government as miicli as it was on the 
original owner. Government acquiring the share sub- 
ject to the same condition as the former held it. Col- 
BECTOE OE Ftjttehpoee V, Yab Ali . 1 Agra, 88 

'>7^ Buildings, — Custom. — Exercise 

of pre-emption in hotee and golah . — Exercise of 
right of pre-emption allowed in respect of a kotee 


Pn-m-'EM'PTlO'N -^continued. 

1. SUBJECT OP, AND TRANSFERS GIVING 

RISE TO, PRE-EMPTION— 
^nildings—continued. 

and golah, as it was proved that according to local 
usage and custom such properties w^ere subject Ip 
pre-emption. Kesho Rai t?."BiNAYAE: Rai. Bina- 
YAK Rai V. LircHMEE Bai . . 3 Agra, 179 

Separate estates.— Coparcen- 

ary. Pre-emption on ground of. — Properties bearing 
separate numbers in tlie Collector’s rent-roll are sepa- 
rate estates in tbe legal sense of the word ‘‘ estate ” 
implying sucli a separation as bars a claim to pre- 
emption on the ground of coparcenary. Joobeaj 
S iNG-H V. Tookbn Singh . . 14 W. B., 476 

9 ^ Claim to mesne profits. — A 

claim to mesne profits due before tbe date on which 
a right to pre-emption arose cannot form the subject 
of pre-emption. Emamoobbeen Sowbague v. Ab- 
BOOL SOOBHAN , . . 7 W. R., Il7 

10. Lease in perpetuity. — Trans- 

fer other than sale. — Pre-emption applies only to 
sales. A lease in perpetuity, with a rent (however 
small) reserved is not a sale, and cannot therefore bo 
the subject of pre-emption. Mooeooly Ram 'o. 
Hueee Ram . . , , 8 W, R,, 106 

11 . Transfer by lease. — Aliena- 

tion or transfer of proprietary right. — Eeld that a 
provision in the wajib-ul-urz securing a right of pre- 
emption to the sharers in cases of sale or mortgage 
Avas not applicable to transfer by lease, which was 
not such an alienation as tvas contemplated by the 
terms of the wajib-nl-urz, — niz., alienation or transfer 
of proprietary right. ManioK Chanb r. Bishai- 
SHUE Bukhsh Singh ... 2 Agra, ^89 

12. Transfer to manager on 

trust. — Alienation giving right to pre-emption . — 
Where shares in a mouzah were by arrangement be- 
tween the iiarties made over to a manager upon trust 
to iDay part of the profits to the debtors of the trans- 

I ferors, and the residue of the profits to the transfer- 
ors, who hound themselves not to alienate until the 
debts were paid, — Held that it was not such aliena- 
tion as would confer on the plaintiff a right of pre- 
emption under the wajib-ul-urz. Outae Singh v. 
Ablakheb Koonwee , . ,2 Agra, 328 

13 ^ Alienation of chuck 

tenure. — Eight of sharer in zemindari. — Where a 
resumed maafee “ chuck ” was aliened by the holder 
thereof, and a preferential right to take it was 
claimed by a sharer in the zemindari under the terms 
of the wajih-nl-urz agreed to by the co-sharers at the 
time of settlement, and to which the holder of the 
chuck ” was no party, — Held that such alienation 
was not an alienation of a share within the meaning 
of the wajib-ul-urz j that the holder of the chuck’’ 
could neither confer on its possessor a right of pre- 
emption, nor subject his estate to such right in the 
event of alienation. Sheo Lalb Saiioo v. Bum- 
ZANEB 2 Agra, 35 



digest of cases. 


PE.E-EMFTIOIS'— 

1 subjects op, and transfers giving 

TO, PRE-EMPTION— 

,, ^ L- Exebange of property.— 

tuul (l\>tUtn» . cxcliaiiffc o£ property for 

tkc transaction & ‘ ^ rio'ht to purchase 

tUe laml, Ira _ ™-o-emBt;on. Tile consideration 

co-sliaivr Ey rii, 1 estimated value of 

payable 1>y •., tvcliango, and not that oi the 

the property „i^n m ■ = Chowdhbt 

property claimed. Sewa iviJi 


15. 


Sale and re-sale before eon- 

firmkion.— ^ 

ofhisowndecn-ee huMiav^iV j„dgment- 

the decree, re-sold - q s 3 .\e,—Seld 

dohtors before tbo “ an alienatm^ 

that the transaction “f^^'X^o-sharers of the 
sneb as would pve-einptioii under the 

debtors to exercise the r ght Khan 

terms of the wajib-ul-urz. Mahomed ^ ^ 

V. Jawahie Singh . • • • 

- ^ Transfer under compromise 

.il to P5J» =k;s,i k 

preiorred ironi 1 doc-u- the parties to 

based on the wapb-nl-m-i ^ the 

5intffi.p?e-ei?^t£r«^^^ 

:'nSrSIbe latter 

spect of the roniamder SnbsMnently a oo- 

coniproinise a ^“X'wliero' the property was situate 
shiu'er in pmntion upon the contention 

brought a suit for p ' 1 j decree passed thereon 

that the Xf;;:;j;^rferto t the former 

ainoinitodto .itiaubici u „ A -p i ^.j. Seld 

suit, withii^d "nfinh nahK HanEMAN Eai 

that the suit was imt inauitmi 
r. Udit Naeain Rai ■ b ’ 

,7 Transfer by eompromise.-- 

-rrr ‘*7 7 “ 'Trdnfifs '^’^' — ” Sdls- Gil the 1st 

®“^\®/whiclfwL 

roSideration of tlmb^ a smt for recove^ 

right SoXce against 

TYi nicty of slmc. char© 

of two suits in respect ot the share, 

f^th Amil 1882 were compromised, J>^. 
1 anna and 3 pies out of the 12 annas ori- 

clahned hy her. In that “XT to i 
as follows: “I make over 1 anna to 
my partners, in lieu of the prosecution of the 
eases^ I, the plaintiff, shall remain in possession 
of tlm remainhig 3 pies.” Meanwhile, on the 3rd 
1881, G. had sold 3 annas 

to M. On the Srd April 1883, 


f Objects of, and transfers giving 

^ MSE TO, PEE-EMBTION— coii<»»«eiJ. 

Transfer by oompromise-roB<«««A^ ^ 

U. hronght a Ir^mTof the 1 TT’ whiT 

right of P^-«-XdT™n R on the allegation that the 
they had acqui eXXf Tken place on the 5th 

”ke sih 

5rS2w^:only;re.aap^^^^^^^^ 

the hiterest It , f^.et to on Uie 

the accimsition hy transfer; and 

Sre\T«mkynon^^^^^^^ 

R by 'Xf^GDAT . EL. B., 7 AIL, 391 

Naeain 'V. Manog -uai . a.. . 

2. RIGHT OF RRE-EMPTIOK. 

..Q Sale in execution of decree. 

YXIII of 1861. s. 14,-Share sold in 

^ActXXl ^ i ^ i^QYSQii claiming posses- 

^ Hthtoftre-emption! imder the provisions of 

31011 . A^rYTTT of 1861, of a share sold in 

section 14 of Act to he premature 

the executi The claimant should have sued 

rlTTide the the Court conerming the 

to set t „uetion-purchaser,and to have 

kr as its purchaser. bsiB bAHAi 

.■a Property subject to eoncii- 

Ameeb am «. Bhabo Soondeeeb D^Tw. K., 116 


on ■■ Eights andinterests of mort- 

^^See, -Share of 

rf^sectiTsiO of Act X ot 1877 are not applicable in 
ot socnX the nronerty sold is not a share oi undi- 
riTd iTnoveable property, hut the rights amHnter- 
ests of a mortgagee in snob a Cs Aut 15 

Beni Peasad . • • 


- Co«sliarer.“ 


■Sale in execution of 

.Stranger,—Biighest 

-A' CO- 


Aare in immocealle property. — . 

ijjj-,. Ciml Procedure Code, la/ /, s. oiu. v„ 

Ser'in undivided immoveable property ot which a 

stee ls sold in the execution of a decree does not un- 

te secLn 310 of Act X of 1877, accimre the right ot 

rre-emption as against a stranger to whom such stee 
has been knocked down, hy merely asserting such light 
T the time of sale and fulfilling the conditions ot sale 
reattired by sections 306 and 307 of that Act. He must 
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DIGEST OF CASES. 


(■ 4-540 , )■ 


PE.E-EMPTION-— . 

2. EIGHT OP PRE-EMPTION—cow^wmec^. 

Co-sEarer — eontlnued. 

bid at the sale and as high as the stranger before he can 
acquire a right of pre-emption under that section. 
Tej SiNaH V . Gobind Singh 

[I. Ii. R„ 2 All., 850 

22., - — ^ Sale in execu- 

tion of share in immoveable projperty, — Manner of 
elaiming fre-emjption , — Highest bidder, — Civil Pro- 
cedure Code, 1877 1 s. 310 , — The requirements of sec- 
tion 310 of Act X of 1877 arc not satisfied by the 
co-sharer preferring his claim to the right of i)re-emp- 
tion|before the property is knockedd own, and offer- 
ing to pay a sum equal to that bid by the highest bidder. 
That section contemplates a distinct bid by the co-sharer 
in the ordinary manner of offering bids. Tej Singh 
V. Gobind Singh, I. L, P„ 2 All., 850, folio wed- 
Hiea Unas Ali Khan . I, L. K., 3 AIL, 827 

23. Holder of putti- 

dari estate, — Act XXIIl of 1861, s, 14. — A person 
holding a share in a puttidari estate as mortgagee was 
not in a position •which gave him a right of pre-emp- 
tion, under the provisions of section 14 of Act XXIll 
of 1861, in respect of a share in the estate sold 
in execution of a decree ,* nor does he obtain such 
a position because a share in the estate has been put 
up for sale and knocked down to him. Dwaeka Pab- 
SHAD SuKUL V . Eam Autab Sukxjl . 7 W,, 281 

24. Pight against 

stranger. — Act XXIIl of 1861, s. 14. — A share in 
the mqiizah having been put up for sale in the execu- 
tion of a decree and knocked down to the defendant, 
a stranger, the plaintiff, a co -sharer of the share, was 
held to be entitled, under the provisions of section 
14 of Act XXIIl of 1861, to take the share. Eam 
Autab V , Sheo Dtj tt . . . 6 W., 243 

25. Puttidari estate. — Act XXIIl 

of 1861, s. 14. — Sale of land for arrears of revenue. 
---Act XVIII of 1873, s. 177.— Act XIX of 1873, s. 
188. — The provisions of section 14 of Act XXIIl 
of 1861 were not applicable, where the land was sold 
in execution of a decree of a Eevenue Court. Held, 
on the assumption that, where land is sold in execution 
of such a decree, a claim to the right of pre-emption 
can be preferred under the provisions of section 177 of 
Act XVIII of 1873 and section 188 of Act XIX of 
1873, that such claim can only be preferred where the 
land is a piitti of a mehal, not where it is part only 
of a putti of a mahal. — Semhle, that, where land which 
is a putti of a mehai is sold in execution of such a 
decree, a claim to the right of pre-emption can he 
])ref erred under the iwovisions of section" 177 of Act 
XVIII of 1873, and section 188 of Act XIX of 1873. 
Naeain Sinq-h V . Muhammad Faiiuk 

[I. L. K., 1 AIL, 277 

20 ^ Requisite of valid claim, 

— Act XXIIl of 1861, s. 14 . — Conditions required 
hg Mahomedan law.—li a person claiming pre-emp- 
tion under the provisions of section 14 of Act XXIIl 
of 1861 fulfilled the conditions of sale respecting the 
deposit of the purchase-money, the sale could not he 


PBR-RMPTIOW —condmwd. 

2. EIGHT OF PRE-EMPTION— 

Requisite of valid elsiim—co7tiinued» 

held void merely by the failure of the person to whose 
bid the property was knocked down also to complete 
the deposit. All that the claimant was hound to do was 
to establish that he was a puttidar within the meaning 
of the sect^ in the estate of which the property sold 
formed part; and that he had fulfilled the conditions 
of sale. If he established this the sale should be con- 
firmed in his favour, unless some irregularity in puh- 
lishing or conducting the sale was shown which would 
justify the setting aside of the sale. The conditions 
of pre-emption under the Mahoinedan law did not 
apply to a claim brought under the section. Dabee 
Pebshad V. Bisheshub Peeshad Singh 

[6 m W,, 289 

27. — fVajlh-uIurz, 

Claim under. — Conditions required by Mahoinedan 
laio, — Held that the person in whose favour a pre- 
ferential right of purchase is stipulated for, by the 
terms of tbe wajib-ul-urz, is entitled to a decree if be 
conies forward and claims bis right, without unrea- 
sonable delay, after he hears that a sale has been 
made without any tender to him, although he may 
not have proved specially that he has fulfilled all the 
conditions required in the case of a claim of pre- 
emption under the Mahomedan law of Shuffa. 
IvouLA Put v. Mahaeaj Doobey . 1 Agra, 278 

28. Act XXIIl of 

1861, s. 14. — Sale of puttidari estate in execution of 
decree, — Act I of 1841, s. 2. — Right of co-sharer . — 
It was incumhent on an otficer conducting a sale in 
execution of decree, of land which was a share of a 
puttidari estate paying revenue to Government, as 
defined in section 2 of Act I of 1841, to take notice 
of a claim made by a person under the provisions of 
section 14 of Act XXIIl of 1861, and to receive the 
purchase-money as a fulfilment of the conditions of 
the sale, subject to any question which might be raised 
by any party interested in the sale as to the claim- 
ants title to advance the claim. When the whole of 
the purchase -money has been paid by the claimant 
within due time, the Court executing the decree, un- 
less it is satisfied that he has no right to advance the 
claim, cannot treat the payment by him as a nullity, 
hut must accept it as a fulfilment of the conditions 
of the sale respecting the purchase-money, and the 
sale is not defeasible by the failure of the bidder to 
comj)lete the deposit of the purchase-money. The 
sale to the claimant cannot become absolute until it 
has been confirmed, and until it has become absolute 
he cannot maintain a suit for possession. If the 
claimant has fulfilled the conditions of sale, and his 
right is clear, the Court executing the decree is hound 
to give effect to the right. Tasuduk Ali v. Muk- 
SUD Ali 6 3N. W., 272 

29. Sale in exectition of decree. 

— During the minority of two out of four brothers 
an ikrarnama was entered into between them to the 
effect that no separation was to take place without 
the consent of all, and that if one of them separated 
without such consent he was to forfeit his share of 
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PEB-EMPTI0113* — continued^ 

2. RIGHT OE PRE-EMPTION — contimed» 

Sale in execution of decree — contimied, 
tlie family property, and tliat if any one wislied to 
dispose of his share he was to give his brothers the 
preference. One F. purchased at a private sale the 
share of Jf., one of the brothers. On this two of the 
brothers, A. and i., brought a suit against F. to 
sot aside the sale as contrary to the terms of the 
ikrarnama, and urged their claim to pre-emption. 
The suit was decreed with a stipulation that the 
purchase-money should be paid hack. This not hav- 
ing been done, F. sued 3£., got a decree, and in exe- 
cution put up for sale M/s rights and interests in the 
family estate, bought them himself, and took pos- 
session. The present suit is by A. and 1. to recover 
possession on the ground that M. had no I'ights and 
interests left which could he sold in execution. Held 
that as M, had never separated, his share had not 
been forfeited, and that the only other privilege left 
tot he plaintiis under the ikrai— — pre-emption, 
could not be exercised, inasmuch as M, had not sold 
his .share, the sale having been the act of the Court. 
Eeeasut Ali V, Ashootosh Rox Singh 

[15 W. B., 455 

Fight of auc- 
tion-purchaser as against party whose claim to pre- 
emption is allowed. — The auction-purchaser at a sale 
in execution of a decree of a share in a puttidari 
estate seeking to establish his right as against a per- 
son whose claim to the right of pre-emption under 
the provisions of section 14, Act XXIII of 1861, has 
been allowed, and in whose favour the sale has been 
conhrmed, cannot maintain a suit for possession of 
the share, but should sue for a declaration that the 
person claiming the right of pre-emption has no such 
right and to set aside the sale. Faszand Alt v. 
Alimullah . . . I. L. B., 1 All., 272 

Sangam Ram Sheobakt Bhagat 

[I. L. B., 3 All., 112 

21 , Condition for assertion of 

right. — TFajih-ul-urz. — Offer of property. — Noti- 
fication that property is for sale and offers will he 
received. — Acquiescence. — In order to entitle a co- 
sharer to assert a right of pre-emption based on tbe 
wajib-ul-nrz, there must, as a condition precedent to 
such assertion, be a sale of a share already negotiated 
with a stranger, and a price fixed with the stranger 
by the co- sharer desiring to sell. The only mode in 
which a pre-emptive claim can then he defeated is by 
proof of a distinct intimation to the co-sharer seeking 
to maintain such claim, of the contemplated sale, and 
of the price agreed to he paid by the stranger, of an 
offer to him (the co- sharer) at such price, and of his 
refusal to purchase. Where the sale in respect of 
which the pre-emptive claim was raised Tvas one made 
by the Collector as Manager of the Court of Wards, 
and the Collector, before selling tbe proj)erty, issued 
a prochunation through the tehsildar, notifying to all 
. the shareholders that the property was for sale, and 
that sharers intending to j)urchase should make 
offers,— that such a notification was not a suffi- 
ciently distinct and definite notice of a negotiated and 


PBE-EMPTIOISr — continued. 

2. EIGHT OF I*RE-EMPTION — contimied. 
Condition for assertion of right— 
intended sale to a stranger, so as to estop co- sharers 
failing to nnrke an offer to purchase from subsequent- 
ly asserting their pre-emptive rights. Subhagi v. 
Muhammad Ishak . I.Xi. R., G All., 483. 

32. Association of strangers in 

’pUTGh.a.3e.~-Specificati07i of interest purchased by 
each -—Where ‘two co- sharers entitled to pre- 

emption in certain villages associated strangers witli 
them in the purchase of such \dllages and other land- 
ed property, — Held that they must be regarded iii 
tbe light of total strangers in respect of the whole of 
the property included in the sale-deed, and that 
a note at the foot of the sale-deed mentioning tlio 
interest severally purchased by each of the vendees 
'would not entitle them to retain the shares respect- 
ively purchased by them, Guneshee Lal - y. Zaraut 
Adi . ..... 2]N.W.,343 

33 _^ — Joint purchase by 

co-sharer and strangers. — Specification of interests 
talcen by p>urchasers. — A co-sharer of an estate sold 
bis share to i2., -who was also a co-sharer in such 
estate, and to two other persons, who were not 
co-sharers, but “ strangers,” selling it to all of them 
jointly and collectively, for one integral sum as the 
consideration for the whole. The deed of sale speci- 
fied that each of the purchasers took a one-third 
share of the property sold. The co-sharers of the 
estate were entitled, on the sale by a co-sliarer of his 
share, to the right of pre-emption. Held that such 
specification could not alter the joint nature of the 
sale transaction or permit of its being broken up and 
treated as involving three separate contracts, so as to 
entitle i2., as a co-sharer having an equal right of 
p)re-emption, to resist, so far as one-third of the pro- 
perty was concerned, a claim by another co-sharer to 
enforce a right of pre-emption in respect of such sale, 
hut F. must he regarded as a stranger ” in respect of 
the whole of the property sold by reason of having 
associated himself with strangers.” Quneshee Lai 
V. Zaraut J.li, 2 N. W., 843 ^ observed on. Manna 
Singh v. Ramadhin Singh 

[I. L. R., 4 AIL, 252 

34 , Benami pureliaser.— P?ir- 

chaser not a coparcener, — Act XXIII of 1861 j s. 14, 

■ — Where the rights of a judgment-debtor in a 
puttidari estate were sold at auction in execution of 
decree, and bid for by tbe son of the judgment-debtor 
who gave the name of his father-in-law to whom the 
property was knocked down (and who was not a 
coparcener in the estate) as the actual purchaser, such 
father-in-law siihsequently waiving his claim as auc- 
tion-purchaser ill favour of the judgment-debtor. 
Held under section 14 of Act XXIII of 1861 that the 
property had been knocked down to a stranger, and 
that the right of pre-emption attached in favour of the 
person entitled thereto on such sale, he having done 
all that was necessary to assert his claim. Gunga 
RAMy. Moola . . . 2 IN. W., 200 

35 . Co-sharers in puttidari vih 

— Preferential claim. — In a puttidari village 
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, 2. RIGHT OP PRE-EMPTION— 

Co-sharers in puttidari village — continued, 

the sharers in each piitti have a preferential claim to 
the right of pre-emption in that putti. Maharaj 
S iNGH>. Beechook Lall . . 1 W. B-., 233 

30 ^ Oo-sharers in puttidari 

estate,“^cj5 XXIII of 186 f s. 14. — Stranger , — 
FurcJiaser at sale in execution of decree , — A share- 
holder in one pntti of a puttidari estate was not a 
“ stranger with reference to a shareholder in 
another putti of the estate within the meaning of 
that term in section 14, Act XXIII of 1861. PXr- 
ZAND Ali u, Alimtjllah . I. L. B.j 1 All., 272 

Sanoam Ram v, Sheobaet Bhagat 

[I. L. B., 3 AIL, 112 


PB.E-EMPTI03N- 

2 . EIGHT OP PRE-EMPTION— 

Co-sharers in puttidari mtate— continued. 

against stranger. — It appeared from the settlement 
wajih-ul-urz that the lands in a certain mouzali were 
held in the following manner, — that is to say, the co- 
sharers had divided them into j)nttis, and each 
pmttidar realised the rents or proceeds of his own 
separate holding, and his share of the rent of the 
common lands, and paid his own quota’ of revenue 
separately. Meld, the tenure came 'within the defi- 
nition of a puttidari estate contained in section 2 of 
Act I of 1841. Ram Atjtab v. Sheo Butt 

[6 m W., 243 

41^ Waflh-nl-UTZ.~ 


37. ■ 


Stranger s.- 


Where a share in a certain putti was sold by the 
holder of the share to a stranger, and three p)crsoiis, 
holding equal shares in the putti, were equally en- 
titled under the village administration paper to the 
right of pre-emption of the share, — Meld, that such 
persons were each entitled to have the sale made to 
him to the extent of one-third of the share. Maiia- 
BiE Paeshad V , Debi Dial . XL. B., 1 AIL, 291 


3a Act XXIII of 

1861 i s. 14. — Land held rent free in zemindari . — 
Where a plot of land formerly held rent-free situate 
in a pure zemindari estate is sold at auction , — Meld 
that the claim of preferential purchase under section 
14, Act XXIII of 1861, would not lie, as the estate 
was not a puttidari estate within the meaning of sec- 
tion 2, Act I of 1841. Ghooeoo Singh n. Dabke 
Dtab 2 Agra, 280 

3a Act I of 1841, 


s. 2. — Freferential right . — Where a resumed maafee 
estate comprising three puttis in an adaee inehal was 
assessed with a lump sum of Government revenue 
payable through the lumberdars of the adaee mehal, 
who were empowered to proceed summarily against 
the sharers of the puttis in case of default, and to 
bring the share of the defaulter to l)uhlic sale, and 
were held liable to Government for payment of the 
revenue assessed on the three puttis, and in case of 
default their rights in the mehal, not of the sharers 
of the defsiulting puttis, were liable to sale for satis- 
faction of Government demand on those puttis, — 
Meld that the estate w'as not a puttidari estate 
as contemplated by section 2, xlct I of 1841, and tlie 
right of pre-emption given to co-sharers of the pntti 
by that enactment could not attach to it. To consti- 
tute a puttidari estate as contemplated by the 2nd 
section of the Act it was necessary not only that it 
should come within the express terms of that section, 
but also that it should he liable to the same incidents 
which attach to the estates described in the section 
by the other provisions of the same Act. Salig 
lv,AM V. PulisiDH Ram . . 1 Agra, 186 

40. Act I of 1841, 

ss. 2 and 4.~~Aat XXIII of 1801, .y. 14, — hnperfect 
jputtidari estate. — liight of co-sharer to ’pre-emjgtion 


Partition of mehal. — Mode of division of property 
rohere there are several pre-emp tors equally entitled, 

— The wajih-ul-urz, framed in 1856, of a village con- 
sisting of several puttis or thokes, gave a right of 
pre-emption to the owners of each thoke in respect of 
proi)erty situate in every other thoke, when such pro- 
perty was sold to any one having no share in the vil- 
lage coparcenary. The inehal subsequently became 
the subject of perfect partition under the N.-W. P. 
Land-Revenue Act (XIX of 1873), and one of the 
puttis was constituted a separate inehal and a new 
wajib-nl-nrz was framed for it. Prior to the parti- 
tion, a proprietor of land both in the puttis which 
remained in the original mehal and in the putti which 
formed the new mehal, sold property in both to a 
stranger. Thereupon a co- sharer in the original mc- 
hal brought a suit for pre-emption in respect of the 
property situate therein which had been sold, exclud- 
ing the property situate in the new mehal. Meld 
that the effect of the partition was to exclude property 
situate in the new mehal from the operation of the 
wajib-ul-urz framed in 1856, and to place it under 
new conditions as to the right of xu’e-emption ; that ' 
the xfiaiiitiff could, after the sexmration, exercise no 
such right against and in respect of shareholders and 
property so separated, nor could the separate share- 
holders exercise any right of pre-emption against the 
plaintilf and his property remaining in the mehal 
from which they had separated; and that the suit to 
Xn’e-einx)t that xiortion only of the property sold which 
was situate in the original mehal was maiutaiiiahle. 
Ihirga Fmsady. Miinsi, I . L. R., 6 All., 423 j Hula- 
si y. Sheo Frasad, I. L. R., 6 All., 455 ; Kashi Math 
V. MnlclitcC Frasad, I. L. It., 6 All., 370 ; Motee Shah 
V. GoJdl, N.-W. F., S. B. A., 1861, p. 506; Ram Fra- 
sad V. Buljeet Singh, 2 Agra, 252 ; Oomar Khan v. 
Murad Khan, N W. F., S. I). A., 1865, p. 173 ; and 
Salig Ham v. Behi Frasad, 7 N. W., 38, referred to. 

Mahmood, J . — The rule of the Mahomedan Law 
that where more persons than one owning the pro- 
perty in virtue of which the xn*e-emptive right exists 
appear for the purpose of suing, their rights are to 
he taken as equal per capita, with reference to the 
number of x^^’Cs-^^Hiptors and not with reference to 
the number of the shares of each pre-emjitor in such 
property, is so consistent with justice, equity, and 
good conscieiice, that it must be followed in cases of 
rival suits for xn'O-emption under the wajih-ul-urz 
whore there is nothing to show that the rival pre- 
emptors are not equally entitled. Jai Ram v. Ma- 
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PEE~EMPTIOH—cow^f4«fe<?. 

2, RIGHT OF PRE-EMPTION— eo^i^^wwe(^. 

CO“Sharers in |)nttid.ari estate-^co^itinued. 

lEABIK RAL AIAIIABIE RaI V. RAaHXJNANDAN RaI. 

RAaEUEANBAif Rai v, Mahabib Rai 

[I. L. B., 7 All., 720 

42. Hindu widow with estate 

of iniieritanee . — Shareholder in milage . — A 
Hindu widow holding by inheritance her deceased 
hiisbamrs share in a village fully represents his 
estate as regards such share, and is entitled to prefer 
a claim to pre-emption as a shareholder in such 
village. PauLMAN Rai v. Bani Kxtabi 

[I. Xi. B., 1 All., 452 


43. 


Joinder of plain* 


tiffs one of mhom has no right to s^te for pre*emp* 
tion. — Amendment of plaint. — The plaintiffs in a 
suit to enforce a right of pre-emption based on the 
wajib-ul-nrz of a village, which gave the right to 
“ CO -sharers,” alleged themselves to be jointly inter- 
ested in the village, and, in their plaint, claimed re- 
lief jointly. One of the two plaintiffs was the 
widow of a co- sharer in the village, wdio, at the 
time of his death, was a member of a joint Hindu 
family. Meld that, inasmuch as the widow had 
only a right of maintenance out of the estate of her 
husband, she was not a co-sharer in the village, and 
therefore had no right to claim pre-emption. Ka- 
BAN SimE V, Muhammad Ismail Khan 

[I, L. E., 7 All., 860 

44, — — Possession of 

share of milage in lien of maintenance. — Might of 
pre-emption . — Possession for life by a Hindu widow 
of a share of a village in lieu of maintenance under 
a decree of Court does not give her such an interest 
in the share as to entitle her to enforce the right of 
pre-emption on the sale of another share of the 
village. Bila Kuaei v. Jac^ab Nath Kuari 

[I. L. B., 6 All., 17 


45. 


Purcliaser of share subse- 


quent to sale. — Wajih-ul-urz. — Purchaser's right 
of pre-emption . — Where there is a right of pre-emp- 
tion niider the wajib-xil-urz, which a shareholder 
could claim and enforce in respect of a sale of pro- 
perty, a person purchasing the said shareholders 
interest in the village suhscguently to the sale can- 
not claim and enforce pre-emption as his vendor 
might have done, Sheo Nabain r. Hiba 

[I. L. B., 7 All., 535 

40 , E,eserva tion of interest by- 

father on partition . — Right of son to pre-emp- 
tion . — Where a Hindu father made a partition of 
his property among his sons, reserving to himself 
an interest in one village, which upon his death was 
to he divided among his sons , — Held that during the 
fathers lifetime no son could claim a right of pre- 
emption in respect of the village so reserved hy the 
father. Ram Adheen Pandey v, Goobdial Pan- 
dey * . . . , *2 IST, "W,, 434 


47. 


Sale to a co-sharer and 




stranger, — Specijication of interest sold to 


PBE-BMPTIOH — continued. 

2. BIGHT OF PRE-EMPTION— 

Sale to a co*sharer and stranger— ‘Co?ilP 

nued. 

sir anger i and price, — •Right of pre-emption of m?idee 
co-sharer . — The principle of denying the right of 
pre-emption except as to the whole of the property 
sold, is that by breaking up the bargain tlie pre- 
emptor would be at liberty to take the best portion 
of tbe property and leave the worst part of it with 
the vendee. The rule applies only to those transac- 
tions which, while contained in one deed, caiinot he 
broken up or separated. It should be limited to 
such transactions, and the reason of it does not exist 
where the shares sold are separately specified, and 
the sale to the stranger is distinct and divisible, 
though contained in the same deed as the sale to tlie 
co-sharers. The ratio decidendi of Rhatvani Prasad 

V. Lamru, I. L. R., 5 All., [197, explained. Sheodgal 
Ram V. Bhyro Ram, JS.- W. P., S. i). A., 1860, p. SB, 
distinguished. Guneshee Lai v. Zaraut All, 2 N. 

W. , 343, and Manna Singh v. Ramadhin Singh, I, L, 

R,, 4 All,, 252, dissented from. A co-sharer in a 
village conveyed by deed of sale certain land to four 
persons, three of whom were co- sharers in the same 
putni as the vendor. The deed contained a specifica- 
tion of the interests purchased and the considera- 
tions paid hy the co- sharers and the stranger vendees 
respectively. In a suit for pre-emption by certain 
co-sharers of the same putti as the vendor, the lower 
Appellate Court held that although the co-sharers- 
vendees had a pre-emptive right of the same degree 
as the plaintiffs, nevertheless they, having joined a 
stranger with them in purchasing the property, had 
forfeited their right, and could not resist the claim 
even in respect of such portions as they had pur- 
chased under the sale-deed. Held that this view 
was erroneous, and that inasmuch as the deed of 
sale contained an exact specification of the sliares 
purchased by tbe co-sharers -vendees, who had an 
equal right of purchase to that of tlie plaintiffs in 
respect of such shares, and as the shares purchased 
and the consideration paid by the stranger vendee 
were also exactly specified, the lower Court should 
not have decreed the claim for pre-emption as to 
that portion of the property which had been pur- 
chased hy the co-sharers. Sheo'bhaeos Rai v. 
JiachRai . . . I. L. E., 8 AIL, 462 


48. 


Time from wbieli x^iglit 


takes effect. — Profits of property accruing he* 
tween purchase and transfer to pre-emptor. — B. 
purchased a share in a meluil on the 3rd January 
1880 (Pous 1287 Fasli), A, sued B. and the vendor 
to enforce his right of pre-om])tion, and, on the 24th 
March, 1882 (Chait 1289 Fasli), obtained a final 
decree enforcing the right. Suhsequcntly B., as a 
co-sharer in the mchal, during 1288 Fasli, claimed 
from A., as lumherdar of the mehal, the profits of the 
share for 1288 Fasli, He Id that the pre-emptive right 
which was declared in the suit instituted by A,, 'when 
it was once established, existed, and must be presumed 
to have taken effect on the date wdien the subse- 
quently awarded sale to B, took place, and therefore 
there was no period of time during which B. was 
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PIIB^EMPTIOK — cQ%tinmd, ■ 

2. EIGHT TO PEE-EMPTION— 

Time from wMcE right takes effect— co? 2 - 

tinued^ 

properly in possession of tlie share and entitled to 
profits from J.. in liis character of lumherdar, hut A. 
must be presumed to have been in X)ossession and en- 
titled to the profits from the date of the sale to B. 
Ajuohia V . Baldeo Sinq-h 

[I. L. E., 7 All., 674 

49. Bights as to period before 

transfer, — Interest. — Although a successful pre- 
emptor becomes substituted for the original trans- 
feree, and thus becomes entitled to the benefits of the 
transfer, those benefits cannot be claimed by him 
for any period antecedent to such substitution itself, 
and a pre-emptor, before his pre-emption is actu- 
ally enforced, possesses no such right in the subject 
of pre-emption as would entitle him to any benefits 
arising out of the property which he is entitled to 
take hut has not yet taken. The original vendee 
cannot, whilst he is in possession, he regarded as a 
trespasser, who would have no right to enjoy the 
usufruct of the property which he has purchased. 
Uodan Singh v. Muneri Klian^ 2 Sel. Rep., 85, 
dissented from. Manilc Chand v. Rameshur Rae, 
M.-W. P., S. 2?. A., I860, Vol, II, p. 171 ,• Buldeo 
Reread v. Molmn, 1 Agra, Rev,, 30; and Ajudhia v. 
Baldeo Singh, I, L, P., 7 All., 674, followed. Deo 
Dat V. Kam Autae , , I. L. B., 8 All., 502 

3. CONSTEUCTION OP WAJIB-UL-DRZ. 

50 . Presumption of compliance 

with conditions of law,— Intention of parties . — 
Meld that where a pre-emptive claim is based on the 
wajih-ul-urz, it is not to be assumed that the claim- 
ant of pre-emption complied with the peculiar con- 
ditions which, under the Mahomedaii law, are essen- 
tial to give validity to such a claim, unless expressly 
provided by the wajib.ul-urz, and the Court construing 
such contracts ought to consider the intention of the 
parties as expressed in those contracts, and to give 
effect to them without alteration or addition. Chow- 
DHEBE BeIJ LaLL V. GOOE StJHAI 

[Agra, F, B., 128 : Ed. 1874, 95 

Brethren.” — Sharers in putti, 
— Preferential right. — Where tbe wajib*ul-urz pro- 
vided that alienation should be first made to brethren 
of common ancestor, and then to the other sharers 
of the putti, — Meld that the brethren in whose 
favour the first right of pre-emption was secured 
must he construed to he brethren who were sharers 
in the putti. Hue Sahai v. Jaw ala . 2 Agra., 31 

52. Bhai-band . — Sidt to enforce 

the right of pre-emption. — Non-joinder of vendor , — 
Mortgage , — In a suit for pre-emption it was object- 
ed by the vendee in second appeal that the vendor 
had not been made a party. Meld that, whether 
the omission to make the vendor a party in a suit to 
enforce the right of pre-emption renders the suit 


uiunaintaiuahlc or not, as the vendee had not been 
prejudiced by such omission in this case, the ohjec- 



FBB-EMPTIOH— 

3. CONSTRUCTION OF WAJIB-UL-UEZ 

— continued. 

Bhai-band — continued. 

tion taken at such a late stage of the case could not 
be allowed. Meld, also, that the word hhai-hand ” 
in the wajib-ul-urz in this case meant the brother- 
hood of the village, and not merely those persons 
who were related by blood. S. A, Wo, 1054 of 1881 
decided the 1st April, 1882, referred to. Hiea Lal 
V. Ramjas . « « . I. L. E., 6 All., 57 

53 . SMkmee sbowkayan.— Pre- 

ference to sharers in tliohe, — Sharers in village , — 
Meldh^ a Full Bench, in concurrence with the lower 
Court, that the proper construction of the wmrds 
“shikmi showkayan” used in a clause of the admi- 
nistration paper was that they gave a preference to 
sharers in the thoke over those who were merely 
sharers in the village. Jey Mull v. Keseee 

[Agra, E. B., 171 : Ed. 1874, 128 

54 . Intiqual. — Absolute transfer , — 

Conditional sales and usufructuary mortgages . — 
Alienation. — Meld on the construction of a wajib- 
ul-urz that the \vord ‘Gntiqual ” not only signifies an 
absolute transfer but also applies to conditional sales 
and usufructuary mortgages. Chuttue Mull v. 
Chuttue Kishoee Ball . . 3 Agra, 396 

55 . Co-sharers. — M embers of 

joint Sindu family . — The members of a joint and 
undivided Hindu family, other than that member 
who is recorded in the Collector’s book as a sharer 
in the inehal, are co-sharers,” for the purposes of 
pre-emption, in the sense of the wajib-ul-urz. Gak- 
dhaee Sinoh V, Sahib Singh 

[I.L. B., 7 AIL, 184 

50 ^ Express limitation of oper- 

ation of wajib-ul-nrz.-— limited hy agree- 
ment for pre-emption . — When by the express terms 
of a wajih-ul-urz its operation is limited to the 
period of the settlement, a right of pre-emption 
created by it cannot be enforced after the expiry of 
that period, unless a provision has been made for 
that purpose, or the operation of the wajib-ul-urz 
has been extended by the agreement of the parties. 
Ruttun Singh v, Oomeao Singh 

[4 N”. W., 13 

57 . Bight of alienation. — Boc- 

press conditions. — Meld that the conditions of the 
wajih-ul-urz do in no way confer on any person 
under disability a right of alienation which he does 
not otherwise enjoy. Raleey Bandey v, Mun- 
SAEAM . . . , . .2 Agra, 85 

58 . Condition that 

sharer^s consent shall be obtained. — Meld, on tlic 
construction of the wajih-ul-nrz, that the condition 
stipulating that alienations should be made with the 
consent of all the sharers did not stipulate for the 
existence of pre-emption, and that the claim based 
on that was untenable. Ram Peeshad Sahoo 
Rumzanee 2 Agra, 37 

Gayadeen V. Ramsahai . 2 Agra, Pt. 11,181 

Bubeoo Dooley v. Isheee , . 3 Agra, 74 
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PEE-EMPTIOW — cont'lmied, 

3. CONSTRUCTION OF WAJIB-UL-URZ 

— conthmed. 

59 , Agreement to ojffer property 

to co*sliarers. — Mode of offer. — Where the terms 
of a wajib-iii-ui’z are that the property before sale 
to a stranger must be olfered to the co-sliarers, such 
oJfer must be made to each and every one of such co- 
sharers. Dowlut r. Netram , 3 3N. W., 42 


60. 


Preferential right of co- 


sharers. — Ei(/M of refusal. — Where the terms of 
the wajib'Ul-iirz recognise the right of each sharer 
to sell without the consent of the others, hut limit 
that right so far as to give preference or right of 
refusal to the co- sharers, the sale to a stranger can 
only be good and valid on proof of oifer being made 
and refused by the co-sharers. Peemeshree Doss 
V. EAiKooiTDirN SiNOH . . .3 Agra, 8 

61. ■ TTsufructuary 

lease^ Construction of — Where the wajib-nl-urz pro- 
vided that, in cases of transfer by “sale, the 

co-sharers would have a preferential right to the same, 
— Held that the co-sharers were entitled to claim by 
right of pre-emption to take over an usufructuary 
lease which was made for the term of eight years. 
Ahmed Ali Khan v. Ahmed . 1 Agra, 101 


62. 


Shareholder Si 


Right of. — Relatives, Right of . — Strangers. — One of 
the provisions in the wajib-ul-urz of a village was 
that when a shareholder was desirous of selling his 
share, the right of purchase should lie, first, with the 
real brother of the shareholder; secondly, with the 
nearest relatives; thirdly, with the shareholders in 
tlic thoke ,* and lastly, wdtU the shareholders in other 
thokes. Meld that, if a person was a near relative, 
he fulfilled all the conditions required, and there was 
no necessity that he should belong to the same thoke 
as the vendor. Meld, also, where the parties were 
Mahomedans, that the wife of the vendor must he 
re,garded as a near relative within the meaning of 
the wa,iih-ul-urz, and that though she was not a 
shareholder, she could not he considered a stranger, 
that is, a person who had no interest whatever in the 
family. Mahomed Tukee v. Huj-jee alias Khuj- 
5 3N.W.,142 


63. 

sharers.' 


Partition, Effect of. — Oo- 


Village.'^ — Effect of perfect partition 
on covenants contained in the wajib-ul-urz. — The 
wajih-iil-urz of a village contained a covenant among 
the CO- sharers that, in the event of any one of them 
selling Ills share, a right of pre-emption should be 
enforceable, first, by a “ near shareholder next, by 
a partner in the thoke ; and thirdl,y, by a partner in the 
village. The village was subsequently divided into 
three separate mehals hy means of a perfect partition 
under the N.-W. P. Land Revenue Act (XIX of 
1873). Meld that the agreement regarding pre- 
emption remained in force after the partition. The 
term village,^ ^ as used in the wajib-ul-urz, means a 
definite area of land with houses upon it, and does 
not necessarily imply a joint ownership of such land, 
inasmuch as after partition there may I’emaiu some 
community of interest, and things held and used in 


PRE-EM:PTIOH-cow^«^«5(f. 

3. CONSTRUCTION OF WaJIB-UL-URZ 
— continued. 

Partition, Effect of —continued, 

common hy all the inhabitants. Every one who liveji 
in that area has a share in it, and may ' therefore be 
regarded as a “ shareholder” within the meaning of 
the waiib-ul-urz. Gokal Singh v . Mannu Lal 

[I. Xi. E., 7 All., 772 

‘ Division of lands in village. 


64. 

— Right of sharer in one division to right of pre-emp- 
tion of share in another division. — The greater por- 
tion of the lauds of a certain village were divided 
into “thokes,” each, thoke comprising a certain 
amount of land, and the rest of the lands were held 
ill common according to the interest of the co-shtirers 
in the village. The ivajib-ul-iirz contained the follow- 
ing provision regarding the right of pre-emption : 
“ Each sharer is by all means at liberty to transfer 
his right and share, but first of all the transfer 
should be effected by him in favour of bis own bro- 
thers and ne]3liews who may be sharers, and, in case 
of their refusal, hi favour of the other owners of the 
thoke.” Meld, in a suit by a sharer in one thoke to 
enforce a right of pre-emption, under the wajib-ul- 
urz, in respect of a share in another thoke, that the 
fact that the plaintiff in common with all the sharers 
of the different thokes was a sharer in the common 
lands did not make her a sharer in the vendor^s 
thoke, and she had therefore no right of pre-emption 
under the wajib-ul-urz. Maya Ram v. Each ho 

[I. L. R., 2 All., 631 
Affirmed on appeal to the Privy Council. Lachcho 
V. Maya Ram , . . I. E. R., 5 All,, 158 

[I^ R., 10 1. A., 1 


- INear er co-sha tov,— 'M ortgage 


65. 

hy conditional sale. — Limitation. — Acquiescence.'- 
Equitable estoppel. — The two joint owners of a 2 
annas 8 pies share in a village jointly executed 
two deeds of mortgage hy conditional sale, each for a 
share of 1 anna 4 pies, in favour, respectively, of 
R. and A., co-sharers in the village, and related to 
the vendors. In 1S75 the conditional sale in favour 
of R. became absolute, and he was recorded as pro- 
prietor of half the share of the vendors, and obtained 
possession thereof. In 1882 A, foreclosed his mort- 
gage, and obtained possession of tbe other half share. 
R. thereupon claimed the right to purchase the half 
share so acquired by A. on the allegation that he had 
a right of pre-emption in respect thereof, having be- 
come the vendee in 1875 of the other half share, and 
therefore being the “ nearer co-sharer” of the ven- 
dors within the meaning of the wajib-ul-urz, jiud 
also being nearer in relationship to the vendors than 
A. The wajib-ul-urz provided that each co-sliarer 
was competent to transfer his own share, but that, 
when making a transfer, it was incninbent on him to 
notify the same to his near co-sharer, and, on his re- 
fusal, to other sharers in the village. The lower Ap- 
pellate Court held that the plaintiffi was estopped 
from preferring a claim to pre-emption on the ground 
that he had acquiesced in the conditional sale in 
favour of the defendant, and also that he had no right 
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; " 3. CONSTRUCTION OP WAJIB-UL-URZ 
— continued, 

M'earer Go^sh^TQT-^contmued, 

to pre-emption under tlie wajib-ul-urz. Reid tha^ 
inasmucli as from 1875 to 1882 the only owners of 
the 2 annas 8 pies share were the plaintiff and 
the mortgagors, they were the only co-sharers in re- 
spect of this particular share, although there were 
other CO -sharers in the village j that the plaintiff 
must therefore he regarded as a ‘^nearer co -sharer^'’ 
of the vendors than the defendant within the mean- 
ing of the wajih-ul-urz, and that as such he was en- 
titled to claim pre-emption. Reld^ also, that the 
right of pre-emption which arose upon the sale was 
a new right, and not the same as that which arose 
at the time of the mortgage, inasmuch as the wajih- 
ul-urz distinctly contemplated the right of pre-emp- 
tion as arising upon the two different events of mort- 
gage and sale ; that the alleged acquiescence of the 
plaintiff pre-emptor therefore occurred at a time 
when the right claimed hy him was not yet in exist- 
ence; and that consequently the claim was not 
barred. EtJP Naeaik v, Awadh Peasad I 

[I. L. R., 7 All., 478 

00 , Stipulated 'gviae,—^^ Rights 

and interests /^ — “ — JExchange . — 

The wazih-ul-urz of a village gave a right of pre- 
emption by a clause providing that in case of trans- 
fer hy any co- sharer of his rights and interests 
(haqiyat), his partners should have a right to pur- 
chase at the same price (qimat) as the vendee had 
given. One of the co-sharers transferred to a stranger 
1 hiswa and 6 dhurs of a grove or garden in 
exchange for another piece of land.—iTe/i^ by the 
Full Bench that this transaction was a transfer of 
haqiyat within the terms of the wajih-ul-urz. Eetd, 
also, that the plot of land which was given in ex- 
ciuinge for the 1 hiswa and 6 dhurs must he con- 
sidered as a price (qimat) within the terms of the 
wajih-ul-urz. Fer Mahmood, J., that the word 
“ qimat must be interpreted in the sense given 
to it hy the Mahomedaii law, including not only 
money, but other kinds of property capable of being 
valued at a definite sum of money, and covering the 
consideration of sale as well of exchange as de- 
fined in sections 54 and 118 of the Transfer of Pro- 
perty Act (IV of 1882) respectively. Niamat Ali 
t?. Asmat Bibi . , , I. L. R., 7 Ail., 626 

- 07, Simple mortgage. — Trans- 

■‘"' ferF -Mortgage,-- Charge, — Act IF of 1882 {Trans- 
fer of Tro'perty Act), s, 58. — The wajib-ul-urz of a 
village gave a right of pre-emption to co- sharers on a 
transfer (intikal) by sale or mortgage (ralm) by a 
co-sharer of rights and interests’'’ (hakkiyat). Per 
PETUERAar, C. J . — That as a, simple mortgage, as de- 
fined in section 58 of the Transfer of Property Act, 
1882, hy giving a right to sell, transfers an interest 
in the property mortgaged, a simple mortgage of his 
share hy a co-sharer ereatcul a right of pre-emption 
under the terms of the wajib-ul-urz. Per Mahmood, 
J, — The circumstance that possession had not been 
transferred to the mortgagee was one which had no 
hearing on the question whether a right of pre-emp- 

, '.IV 


3. CONSTRUCTION OF WAJIB-UL-URZ 
— continued m 

Simple continued, 

tion arose under the terms of the wajib-ul-urz in the 
case of a simple mortgage. The word “ intikal/’ as 
used in Hindustani, has the broadest meaning in 
connection with “alienation,” “conveyance,” “as- 
signment,” or “transfer” of rights in immoveable 
property. The word “ hakkiyat” means rights and 
interests in the legal sense of the phrase. The word 
“ rahn ” is a generic word indicating all that is in- 
cluded in the English word “ mortgage,” and is not 
limited to usufructuary mortgages, but includes sim- 
ple mortgages also. When general words are used in 
a document, they must be understood in a general 
sense, unless they are accompanied hy any expression 
limiting or restricting their ordinary meaning, or 
unless such limitation or restriction arises from neces- 
sary implication. The words “ intikal,” “ hakkiyat,” 
and “ rahn ” in the wajib-ul-urz could he understood 
only in the most general sense. “Mortgage,” as 
understood in Indian law, includes simple mortgage 
as well as usufructuary, and one is as much a “ trans- 
fer of an interest in specific immoveable property” as 
the other. A simple mortgage is a “ transfer,” be- 
ing the transfer of the right of sale. Reid, there- ? 
fore, by Mahmood, that a right of pre-emption 
accrued under the terms of the wajib-ul-urz in the 
case of a simple mortgage by a co- sharer of his share 
to a “ stranger.” Per Beodhtjest, J"., that one of the 
entries in a statement showing the transfers which 
had taken place in the village at or about the time 
the wajib-ul-urz was framed, which statement was 
connected wdth the wajib-ul-urz, related to a simple 
mortgage, from which it appeared that it was the in- 
tention that the co-sharers should have the right of 
pre-emption in all cases of mortgage, whether usufruc- 
tuary or otherwise, and therefore a right of pre- 
emption accrued under the terms of the wajib-ul-urz 
in the case of a simple mortgage. Per Dutjioit, «/., 
that a pre-emptive right 'was raised by the terms of 
the wajib-ul-urz only upon the occurrence of a trans- 
fer of a share in the property of the mehal, and a 
simple mortgage w^as not a transfer of property. 
Oldeield, j , — The word “ transfer ” used in the 
wajib-ul-urz was not intended to refer to a simple 
mortgage, but to mortgages where possession of the 
property passes to the mortgagee. Sheoeatan Kijab 
V, Mahipal Kuab , . I. Xi, R., 7 All., 258 

0 S. Mortgage by conditional 

sale. — Transfer — Transfer of Property Act, IV 
of 1882, s. 58. — A clause in the wajib-ul-nrz of a village 
gave a right of pre-emption in respect of “ transfer ” 
hy the sharers of their rights and interests by sale and 
mortgage. Reid that a deed of conditional sale of a 
share in the village, which did not transfer possession, 
was a transfer of an interest in the village, and was 
sufficient to let in the right of pre-emption. Sheo- 
ratan Kuar v. Mahipal Kuar, I, L. R,, All., 258, 
followed. Aziman Bibi c . Amie Ali 

[I. Xi. B., 7 All., 343 

09 ^ Sale witbout registration 

of transfer, — Transfer of Property Act, IF of 1882, 

Ta. 
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PEB-BMPTION— coMiiMMcd. 

3. CONSTliDCTION OF TVAJIB-UL-URZ 

’^continued. 

Sale witliout registration of transfer— 

coniin'ued, 

« 5 ^Fraudulent omission to transfer registered 
'instrumenL—T\iQ wajib-iil-nrz of a village gave tlie 
co-sharers a right of pre-emption m cases where any 
one of them should wish to “transfer his share 
whollv or partly by sale or mortgage/" One of the 
co-sharers entered into a transaction by which he 
transferred the possession of his share to a stranger 
for iR300 and had iimtation of names effected in the 
i-leveniie Department, but, in order to avoid the right 
of pre-emption, the parties omitted to execute or re- 
o-ister a deed of sale in respect of the transfer. Eeld 
by the Dull Bench (Mahmood, J”., dissenting) that 
the transaction gave rise to the right of pre-emption 
within the meaning of the wajib-uhurz. £er Pethe- 
BAM, C. J., that the terms of the wajib-iil-urz meant 
that if any co-sharer transferred his right wholly or 
partly, the right of pre-emption should arise : that 
although the legal interest in the share was never 
transferred, the effect of the transaction in question 
was to transfer absolutely the whole right of pos- 
session from the vendor to the vendee, and that it was 
therefore such a transfer as let in the right of pre- 
emption. Fer Steaight, X, that inasmuch as the 
defendants deliberately omitted to observe tbe neces- 
sary legal formality of a registered instrument with 
the ohiect of defeating the pre-emptive right, it was 
very doubtful wliether a Court of Equity would be jus- 
tified in allowing them to set up, and in giving effect 
to, a defence based upon their own intentional evasion 
of tbe law. Fer Oldeield and Beophukst, J./ .,tliat 
the failure of the parties to the transfer to comply 
wdth the requireiiiciits of section 54 of the Transfer of 
Propertv Act (IV of 1882), as to the manner in which 
the transfer should he made, did not alter the nature 
of the transaction or affect the fact that a sale had 
been made, and could not affect a pro-emptor"s right 
in respect of it. Fer Mahmood, J,, that a valid | 
and perfected sale was a condition precedent to the 
exercise of the pre-emptive right ; that in the present 
case nothing had happened which could properly be 
termed a “ sale within the meaning of the wajib-ul- 
urz ; that the application for mutation of names not 
having been registered, the provisions of section 54 of 
the Transfer of Property Act prevented it from 
taking effect as a sale, or passing the ownership from 
the vendor to the vendee ; and that therefore, under 
the waiih-ul-urz, the right of pre-emption could not 
arise* Jabki v, GIiejapax I. Xs« K-*, 7 A.!!*, 4:o2 

70 ^ Calculation of price. Mode 

of .’ — Froporiionate share of purchase-^money . — The 
wajib-ul-urz of a village contained this clause regard- 
ing the transfer of shares by sale or mortgage, wzs;.— 

“ Whenever a shareholder intends to transfer his rights, 
bis nearest co-sharer shall he first entitled to purchase 
the same, and on his refusal the other sharers in 
the thoke, and on their refusal sharers in other thokes, 
will be entitled.” S., the proprietor of a 4 pies share 
in one thoke and of a 9 pies share iu another thoke, 
sold both shares, together with a bungalow, garden, 
and factory situated on the laud comprised in the 4 


PBE-EMPTIOH— 

3. CONSTEUCTION OF WAJIB-UL-URZ 
— continued^ 

Calculation of price, Mode oi—conUmted. 

Dies sluire, for RIO, 000 to T. audotliers, sliarelroiaors 
ill the thoke contiiiniiig the 9 pies saare. E. ana 
others, sharelioldors iuthe thoke coataimns the 4 pics 
share, sued to obtain possession of that share nnd tUo 
bungalow, garden, and factory, clainiuig tiierigb . o 
pre-emption under the wajih-ul-urz, on payment ot u 
hoportionate part of the purchase-money, nhicl. they 
estimated at four thirteenths of that sum, calculating 
the nnmhers of pics sold. It was held (m accordance 
with the opinion of the Full Bench) that the plain- 
tiffs were entitled to claim the right of pre-emption 
ill respect of the 4 pics share to the exclusion ot the 
9 pies: It was also held that the right of pre-emp- 
tion did not extend to the bungalow, garden, and fac- 
tory. Instead of adopting the plaintiffs" mode of 
calculating the price payable for tbe property claimed, 
tbe lower Courts should have ascertained^ separately 
the value of the several properties sold. 

Debi Paesead . . . , 

4. PURCHASE-MOUSEY. 

72^^ Apportionment of pureliase" 

money, Illegality of.— A person claiming to per- 
cisehis right of pre-emption must take the bargain as 
it was made. Any apportionment of the purchase- 
money is altogether illegal. Chueeee 

Nath Biswas v. Toeee Bewah . 7 W. B., 

72 . Dispute as to price.— Ar- 

rangement between vendor and vendee.— li\ a suit ^ to 
establish a right of pre-emption to property which 
had been sold, in wdiich the plaintiff' alleged that the 
actual value was different from that which was recited 
in the deed of sale between the defendants, the vendor 
and vendee,— that plaintiff was entitled to have 
the property at the price agreed upon between the 
vendor and the vendee, hut not to the henetit of an 
arrangement by which a portion of the price had been 
allowed to remain in the hands of the vendee that ho 
might pay off a mortgage-debt. Goeam Ayhya v. 
Joy Meegul Siege . . 13 W. B., 435 

73 . Bights of pre-emptor.—Sa!?e- 

contract. — Eeduction of amount recovered by vendee, 
— A pre-emptor is entitled to all the henetit wnich 
the vendee takes under the contract of sale. Held, 
therefore, ■where a certain sum was fixed as the price 
of the property, and such sum was paid by the vendee, 
but it was subsequently agreed between him and the 
vendor, as part of the sale- contract, that the vendee 
should recover for his own benefit certain moneys due 
to the vendor at the time of the sale, and the vendee 
recovered such moneys, that the pre-emptor was 
entitled to a deduction of the amount of such moneys 
from the sum originally fixed as the price of the 
property. Tajammel Hijsain 'W. Uea 
^ ^ ^ [I.L.B.,3A11.,668 

74 ;, Bad title of vendor as to 

part of property. — Fre-empior and preferential 
pre'eniptoT * — Certain persons sold an 8-anna share 
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PEE-EMPTIOH— 

4. PUKCHASE-MONEY— 

Bad title of vendor as to part of pro- 
perty — continued. 

of a village. G. sued the vendors and purchasers of 
the share to enforce his right of pre-emption in re- 
spect of the sale, and obtained a decree. M.i .claiming 
1 anna 4 pies of the share as his property,, sued the 
vendors and purchasers of the share and G. for 
such 1 anna 4 pies, and obtained a decree. He then 
sued the same parties to enforce his right of pre- 
emption in respect of the remainder of the share, 
that is, 6 annas 8 pies, claiming to pay only a propor- 
tionate amount of the price paid for the whole share. 
Meld that M. was not bound to pay the price paid 
for the whole share, but only the proportionate amount 
of such price. Muhammad Latiu Gobind Singh 
[I. L. R., 5 AIL, 382 

75 . Amount of purchase-money, 

— Mortgage hy conditional sale. — Reg, XVII of 
1806, s. S. — Foreclosure. — Meld that a proceeding 
under Eegulation XA^II of 1806 foreclosing a mortgage 
by conditional sale was not conclusive as to the amount 
of the mortgage-money against persons subsequently 
claiming to enforce a right of pre-emption and raising 
the question as to the amount of the purchase-money. 
Forbes r, Ameeroo7i7iissa Begum, 10 Moore’s I, A.., 
340, referred to. Also that, on general principles, 
a decree in a suit to foreclose a mortgage by condi- 
tional sale cannot bind a person not a party to the suit 
claiming to enforce a right of pre-emption and raising 
a similar question. Meld, also, that a person claiming 
a right of pre-emption in respect of a mortgage by con- 
ditional sale was bound to pay as the price of the 
property the entire amount due on such mortgage at 
the time it became absolute. Ashik AU v. Mathura 
Kandu, I. L. R., 5 AIL, 187, followed. Tawakhul 
Eai V. Lachman Kai. Tawakhul Bai v. Sheo 
Ghulam . ' . . I. L. B., 6 AIL, 341 

70 , Arrangement between vend- 

or and vendee as to payment of purchase- 
money. — Right of f VC' emgt or to stand in the fosU 
lion of the purchaser . — A co-sliarer of a village sold 
part of his share to a stranger. This sale was subject 
to a right 'of pre-emption created by tbe wajib-ul-urz 
in favour of tlie partners of the vendor. Only a part 
of the purchase-money was paid in cash, it being 
agreed that the balance should remain on credit, and 
be secured by two deeds in which the property was 
hypothecated by tbe purcbaser to tbe vendor. Meld 
that it could not be said that tbe partners of the vendor 
bad not only tbe right of pre-emption, but also the 
right to be i)ut in tbe same position with reference to 
all the peculiar incidents of the payment of the pur- 
chase -money as that arranged between the vendor, 
and purchaser. Mihal Singh v. Kokale Singh 

[I. li. E., 8 AIL, 29 

77 , Clause in wajib-ul-urz fixing 

|)riee in ease of sale to a eo-sharer. — VYndor 
and purchaser.' — Sale to a stranger for higher pi’ice, 
— Agreement running with lahd. — Pre-emptor enti- 
tled to take property on payment of price fixed in wa- 
jib-ul-urz, — Bur chaser entitled to recover purchase- 


PBB-EMPTIOH^ — cmiinued. 

4. PURCHASE-MONE^~-co»l^^^w^f. 

Clause in wajlb-ul-urz fixing price in 
ease of sale to a Qo-sha.xev-~continued, 

money . — The w^ajib-ul-urz of a village contained a 
provision that any co-sharer desiring to sell his share 
should offer it to the other co- sharers before selling it 
to a stranger, and further, that, in case of sale to a co- 
sbarer, tbe price to be paid should be calculated in 
proportion to tbe price for which a particular share had 
been sold in 1860. One of the co-sharers, without first 
offering his share to the other co-sharers, sold it to a 
stranger, for a price higher than that which w'ould he 
payable according to the above-mentioned provision. 
A suit for pre-emption vms brought hy a co-sharer 
against the vendor and the purchaser, and the plain- 
tiff claimed the benefit of the sale upon payment of 
a sum calculated according to the condition of the 
wajib-ul-urz relating to sales between co- sharers. 
Meld hy the Full Bench that the condition of the 
wajib-ul-urz regarding the price to he paid for the 
share was still binding on the land, notwithstanding 
the sale ; that a co-sharer was entitled to purchase the 
share at the, price agreed before it could be sold 
to anyone else, and, in case of sale to a stranger, 
could call on the vendor and the purchaser to hand 
ifc over on payment of such price j and that, if the 
stranger vendee had j>aid more than was payable ac- 
cording to the wajib-ul-urz, he was entitled to recover 
it from the vendor. Akhar Singh v. Jiiala Singh, 
TVeekly Notes, All., 1885, p. 216, distinguished by 
Tyehell, J, Kaeim Bakesh Khan x. Phula Bibi 
[I. L. R., 8 AIL, 102 

73 , Calculation of price. — Cove- 

nant for pre-emption. Breach of. — Suit to enforce 
covenant . — Four brothers, on making a partition of 
their joint property, covenanted with each other 
that if any one of them, or their heirs, had to sell his 
share, he should offer to sell the same to one of the 
co-sharers. One of the brothers having died, his 
widow sold his share which she had inherited with- 
out such an offer to the surviving brothers, who 
thereupon sued her and her vendee for possession 
upon payment of what they alleged to be the value 
of the property, viz., il27. The Munsif found the 
value to he greater (viz., R95), and set aside the 
sale without giving possession. The lower Ap- 
pellate Court made an order that, if plaintiffs depo- 
sited B95 in Court, their appeal would be decreed. 
The plaintiffs deposited the amount, and a decree for 
possession w^as given them. Meld that neither of the 
Courts had the powder to make the decrees which 
they did ; and the order of the lower Appellate 
Court to deposit the money w’^as not binding on the 
ifiaintiffs, who had no right under their contract to 
an election, after the value had been ascertained, 
wliethcr they would purchase at that price or not. 
Quaere , — Can a perpetual covenant as to the disposi- 
tion of land be enforced ? Teipooea Soondueee v, 
JUGGEENATH BUTT . . .24 W. R., 321 

5. LOSS OB WAIVEB OF BIGHT. 

79 . Refusal to purchase.— 

tional decree, — Meld that the plaintiff, having re- 

7 G 2 
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PBE-BMFTIOW — contimied, 

5. LOSS OR WAIVER OP 
Eefusal to x>urehase— 
fused to purchase at the sum actually given, could 
not come into Court and ask for a conditional decree, 
which is given in cases where a higher price than 
was actually paid has been alleged to have been paid 
to the prejudice of the pre-emptor. Kxtdhaba v. 
Khuman Siifou , , , .1 Agra, 265 

SO. JBo7id fide lelief 

that price stated is in excess of real price,— A 
person having a right of pre-emption does not lose it 
by refusing to purchase the property at the price at 
which it is offered to him, because he believes that 
such price is in excess of the real price, where such 
belief is entertained and expressed in good faith. 
Lajja Pbasab V , Debi Feasa» 

[I. L. B., 3 AIL, 236 

81. Effect of imperfect parti- 

tion on right of pre-emption.— Where there is 
imperfect partition, — riz.^ where the land is divided, 
hut the joint liability to the Government remains, 
and the property is not made into separate mehals, — 
the right of pre-emption is not lost. Bam Pebshad 
V. Buljeet Siboh . • .2 Agra, 252 

82. Pre-emptor opposing muta- 

tion of names. — Effect of such opposition on 
right of pre-emption. — ICeld that a pre-emptor is 
not precluded from claiming the property by right 
of pre-emption because he opposed the mutation of 
names only on the ground that the vendor was not 
in possession. Peeba v, Shimbhoo . 2 Agra, 348 

03 , Insertion of names of pur- 

chaser’s sons in deed of sale, Effect of. — Ab- 
sence of intention to defraud. — Held that a preferen- 
tial right to purchase is not lost merely by the inclu- 
sion of the names of the sons of the purchaser in the 
sale-deed, if it be proved that the actual purchaser was 
the father, and the names of the sons were included 
in accordance with the prevailing usage, without 
any intention to defraud the other co-sharers. 
Dowlut Singh v. Kebab Singh . 3 Agra, 25 

84 ^ Be-sale. — ^Effect of re-sale on 

right of pre-emption , — A re-sale cannot destroy the 
right of pre-emption in a j)roperty the sale of which 
is' admitted by the vendor. Putooabam v. Sham 
Lall Sahoo . . • .7 W. B., 206 

85. Belinquisliment of right. — 

Partition of propertg sold on application of vendee, 
— Silence of pre-emptor, — Waiver. — Estoppel . — 
Subsequently to the sale of a one-third share in a 
village, the vendee applied for partition of the share. 
A co-sharer, who had a right of pre-emption in re- 
spect of the sale, made no objection to this applica- 
tion, and the partition was effected. The co-sharer 
afterwards set up a claim to pre-emption. Held 
that there was nothing in the conduct of the pre- 
emptor which could amount to estoppel, or to a 
waiver of his right of pre-einption. Kotee Sah v. 
QokUe> N.-W, E., 8. J). A.y 1861, p, 506, distin- 
guished and dissented from j and Mairon Singh v. 


PBB-EMPTION — continued. 

5. LOSS OR WAIVER OE BIGHT— 

Belinquishment of right — contimied, 

Lalman, Weelclg Notes, All., 1884, p. 216, referred to 
by Mahmood, J, Thamman Sing-h v. Jamal-ud- 
I. L. E., 7 AIL, 442' 

86. Transfer of 

property to stranger — Eight of decree-holder to 
possessioit. — The holder of a decree enforcing a right 
of pre-emption, who subsecpiently to the date of the 
decree sells the property to a “ stranger,” and per- 
mits the latter to pay the purchase-money decreed 
into Court, does not by such conduct debar liimself 
from obtaining possession of the property in execu- 
tion of the decree. Ecjjo v. Lalman, I. L. IL, 5 
All., 180; and Sarju Prasad v. Jamna Prasad, 
distinguished. Bam Sahai o. Gaya 

[I. L. B., 7 AIL, 107 

87. — ^ Co-'sharer 

joining relatives with him in claim ing right, — Effect 
on co-sharer’s right. — Stranger, — A co-sharer of an 
estate, who has a right of pre-emption, does not, 
merely by joining with himself members of his 
family, who are not co -sharers in such estate, in a 
suit to enforce such right, defeat such right. Manna 
Singh v. Eamadhin Singh, I. L. R,, 4 All,, 252, 
distinguished. Bhheey Mae v. Nawab Singh 

[I. L. B., 4 AU., 259 

88 ^ Eorfeiture of right,— IVaM- 

fer by pre-emptor to stranger.-— Co-sharer in vil- 
lage. — Wajih-ul-urz, — Justice, equity, and good 
conscience.” — Held, applying the doctrine of the 
Mahomedan law of pre-emption, such doctrine being 
in accordance with justice, equity, and good con- 
science, that a co-sharer in a village who had under 
the wajib-'ukijxz a^rjght to the mortgage of a share 
in such village, hi anticipation of obtaining the 
mortgage, mortgaged such share to a “ stranger ’’ 
(that is, a person wdio had not a preferential riglit to 
the mortgage), thereby forfeited such right. Bajjo 
V. Lalman" , . . I. L. B., 5 AIL, 180 

89, Eorfeiture of right. — Suit by 

pre-emptor and^^ stranger’’ to enforce right. — Effect 
on pre-emptor’ s right. — ** Justice, equity, and good 
conscience.” — Mahomedan laiv. — Held, applying the 
doctrine of the Mahomedan law of pre-emption, 
such doctrine being in accordance with justice, 
equity, and good conscience, that a co-sharer in a 
village who had under the wujib-ul-urz a right of 
pre-emption in respect of the sale of a share wdio 
joined a “stranger” (that is, a person who has not 
such right) witli himself in suing to enforce such 
right, thereby foiffeited such right. Sheodyal Earn 
V. Ehyro Earn, N.-W. P., 8. H. A., 1860, p. 5S.; 
Ouneshee Laly, Zaraut AU, 2 N. W., 545 ,v and 
Fakir Raioot v. Emambaksh, JB. L. E., Sup. VoL, 
85, referred to. Bhawani Pbasad v. Damef 

[I.L.B.,5 A1L,197 

6. MISCELLANEOUS CASES. 

90 . Suit for pre-emption. — 

Custom and contract. — Practice . — It is the practice 
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PRE-EMPTION — Gontinued* 

6. MISCELLANEOUS Qh^m^-continned, , 
Suit for pre-emption— cow 

of tlie Courts to allow claims to pre-emption to be 
asserted on tlie grounds both of contract and custom 
in one and the same plaint. Nehchul ?j. Than 
S iNOH 2 N. W., 222 

^ 91. Pleading right of pre-emp- 

tion. — liigTit pleaded in defence to suit for posses- 
sion hy purchaser of co-sharer’s rights and interests. 
— A co-sharer of a village, who is in possession, cannot 
plead the existence of a right of pre-emption in de- 
fence to a suit for possession by the purchaser of the 
rights and interests of another co- sharer. Ajhdhia 
Bakhsh Singh «. Aeab Aii Khan 

[I. L. B., 7 All., 892 

92. — Want of opportunity to 

exercise right. — Conditions essential before 
alienation. — Keid that the plaintiff, who had a pre- 
ferential right to purchase, and had no opportunity 
offered him, had a right to enforce those conditions, 
a compliance with which was essential before alien- 
ation to others. Abdoollah I^han r. Ameeeijn 

[1 Agra, 274 

PEEIiIMINABY INQUIRY. 

See Ceiminal Peoceedings. 

[9 W. B., Cr., 64 

See Ceiminal Pegged uee Code, 1882, s. 
351 (1872, s. 104 j 1861-69, s. 206). 

[14 W. B., Cr., 20 

See Magisteate, Jheisdiction or — Com- 
mitment TO Sessions Cotiet. 

3 B. L. B., A. Cr., 47 

PBBBOGATIVE OP THE CROWN, 
STATUTE LIMITING— 

See Sxjpeeme Coubt, Bombay. 

[3 Moore’s I. A,, 468, 488 

PRESCRIPTION., 

1. Claim to Peesceiptiok , 

2. Easements ..... 

{a) Gene BALLY 
(J)) Houses .... 

(c) Land .... 

{d) Money Allowance . 

(e) Oeeice .... 

(/) Collection op Revenue . 

(g) Light and Aie 
ill) Right OP Way 
(^) Eight TO Watee , 

See Geant — P oWEE TO Geant. 

[5 Bom., A. C., 1, 23 

See Cases undee Limitation Act, 1877, 
s. 26 (1871, s. 27). 

See Possession— Evidence op Title. 

[I, L. B„ 1 Bom., 692 


PRESCRIPTION— 

1. CLAIM TO PRESCRIPTION, 

1. Assertion of right, Porm of, — 

^Election in alternative case. — The right asserted in 
a claim founded on prescription should be strictly 
and clearly defined, and cannot be based on rights 
which are inconsistent. When a party is called 
upon hy the Court to elect which branch of a double 
case he will proceed with, the election must be 
distinct and clear, and such as will bind him and will 
show accurately on the face of the record the claim 
(if any) which is abandoned. Buoy Keseub Rot 
V. Obhoy Chuen Ghose . . 16 W. R., 198 

See Dhunput Singh Bahadooe v . NTabain 
Pebshad Singh , . .20 W. E., 94 

2. EASEMENTS. 

{a) Geneeally. 

% Prescription. Act. — Laio of 

mofnssil of India. — The English Prescription Act 
does not apply to the mofiissil of India. Joy Peo- 
KASH Singh v . Ameee Ally e, . 9 W. R., 91 

3, Easements, Law of. — Applic- 

ability of, to British subjects in India. — Ciml 
law, — The law of easements in England, being derived 
from the [civil law’', has 'no peculiarities to debar its 
being applied to British subjects in India, Cul- 
LIANDOSS KiEPAEAM V. CLEVELAND 

[2 Ind. JTur., O. S., 15 

4 Foundation of prescriptive 

rights. — ^Presumption of grant. — Prescriptive rights 
are founded on the presuin]Dtion of a grant from 
long- continued uninterrupted user and enjoyment as 
of right. Chundee Jalbah «?, Ramchuen Moo- 
KEEJEE .... 15 W. B., 212 

5^ — Easement, how created.— 

User. -^Easement creating damage to servient tene- 
ment. — A grant, either express or implied, in prescrip- 
tion, is necessary to establish an easement. Conclusive 
evidence is required to prove an easement the result 
of which is great damage to the servient tenement. 
Without an uninterrupted user there can be no claim 
to an easement. Zumeee Ali v . Dooegabuk 

[IW.R., 230 

0, Long possession.— 

sumption of title. — Long and undisturbed user or 
possession confers title by prescription, because it 
is presumed to he founded on title. Gooeoo Peeshad 
Roy V. Bykunto Chundee Roy . 6 W. B„ 82 

7. - '■ Permissive posses- 

sion. — To constitute a right by prescription, the pos- 
session must have been as of right. Mere permissive 
possession cannot be thebasisof right by prescription. 
Askae V- Ram Manich Roy 

[5 B. L. R., Ap., 12 : 13 W. B., 344 

3^ Right of UBBT.— Ancient and 

uninterrupted right. — A party claiming the right of 
user by prescription over the property of another 
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PRESCIIIPTIOK’— I 
2. EASEMENTS—coMiJmKei. I 

(d) G^iSEiiALLY— continued. 

Eight of usev—coniimied. 
must show not only that the right has existed from 
ancient days, but also that it has been exercised as of 
right, and has not been interrupted. Mallik Ja- 
"WAD-UL-llUCi V. liAM PEASAD DaS 

[3 B. Ii. A. C., 281 

9 , Period creating right.— 

as creating prescriptive title. — It was formerly held 
that no fixed period had been laid down to create a 
right by prescription. Iaeishsta Mohan Mookerjee 
V. Jagannath Roy Jtjgi . 2 B, B. E.j A. C.j 323 

Rhpchanhea Geose V. Rupmanjabi Dasi 

[3 B. Ii. B .3 a. C .5 325 : 12 W, B., 274 

Dooega Chueh Paul n. Peaeeb Mohun 

[9 W. B., 283 

Buoy Keshub Roy v. Obhoy Cheen Giiose 

[16 W. R .5 198 

10, — Uninternipted en- 

joyment. — Bom. Reg. V of 1827, s. i, cl. 1. — Sdd 
that uninterrupted enjoyment for a period of more 
than thirty years was necessary in order to acquire a 
title hy prescription to an easement in the mofussil of 
the Bombay Presidency | the law applicable to such 
cases being Regulation V of 1827, section 1, clause 1, 
and that Act XIV of 1859 had made no alteration in 
this respect. Anaji Dattushet n, Moreshet Ba- 
PHSHET , . 2 Bom., 354 : 2nd Ed., 334 

Rambhae Bapeseet V. Bhai Bapushet 

[2 Bom., 352 : 2nd Ed,, 333 

IX. User, — Cases prior 

to Limitation Act, 1871 . — Prior to the passing of the 
Limitation Act, IS 7 I 5 iu order to give rise to an ease- 
ment by proscription over immoveable property in the 
island of Bombay it was necessary for a plaintiii 
claiming such an easement to prove twenty years’ 
uninterrupted user of it. Naeotam Bape v. Gan- 
pateav Pandueang . . 8 Bom., O. C., 69 

The period w’as fixed hy the Limitation Act, 1871, 
section 27, at twenty years, and that provision lias been 
contiiined in the present Limitation Act, section 26, 

X 2 . Alterations in property. — 

Severance of tenements . — Continuance of easement 
’without grant, — If the alterations which a man makes 
in his property before alienation of any part of it are 
palpable and manifest, and in their nature permanent 
changes iu the disposition of tlic property, so that 
one part thereof becomes dependent 011 another, the 
purchaser of either part must take the land either bur- 
dened or benefited, as the case may he, by the qualities 
thus attached thereto. On a severance of tenements, 
mi easement in its nature continuous would pass hy 
implicatiou of law without any words of grant, 
Amutool Rijssool y. JiioositrcH Singh 

[24 W. B., 345 

(5) Houses. 

13 . — Loss of easement.— Dkf CO ? 2 - 

tinuance of user, — Bulling down house. — Where the 


PBEBCBIPTIOH— 

2. EASEMENTS — continued, 

{h) llovs>ES--^eoniintfed. 

Loss of Qm^meut—contimted. 
house, the right of easement to which ivas claimed, 
ivas not and had not been in existence for several 
years, nor was the intention shown of rchuilding it 
within a reasonable time , — Held that the right of 
easement wdiicli is acquired hy prescri])tion and _en- 
joyment, and continues so long as the person enjoy- 
ing it coiitmiies tlic enjoyment and shows an inten- 
tion to continue it, had thus been lost l»y discoutiuii- 
ance ; and that by tlie d(;strnctiou of tlie tcnenicmt 
the servitude had boon cxtmguislicd, and tbe plaiutiif 
had no right to mamtahi the suit for tlie right of 
easement, Tebka Ram v. Booega Pebsiiah 

[X Agra, 196 

Kalee Dass Baneejee Bhoobuk Mohtjn 
Doss . . , .20 W, B., 186 

X 4 . Long-eontiuiied user of 

Bouse as Bouse of prayer . — Fuhlio right . — A 
thatched house, which had been used by the proprie- 
tor of the land whereon it stood as a house of prayer 
for himself, family, neighbours, and the public, hav- 
ing been blown down, a hrick-huilt one was erected 
in its stead by public subscription and maintained for 
the same purpose. After the proprietor’s demise 
his heirs claimed the right and title to the house. 
Held that the consent of the proprietor, added to 
; the long use of the house by the public, entitled the 
' public % way of implied grant to the occupation of 
I the same as a house for prayer, and the plaintiffs 
I could not succeed. Sursoo Shaikh Buejee y. 
Futteh Shaikh Buejee . . 15 W. B.j, 505 


(c) Land. 

15 . - Title By prescription.— 

verse possession. — Quesre ^ — Whether a title to land 
can he gained by prescription without adverse pos- 
session. Raj Naeain Butt y. Gouemonee Bos- 
ses . . c . . . 6 W. B„ 215 

10 . Immemorial use of land for 

burial ground. — Bight of zemindar. — Where a 
piece of land has been used from time immemorial 
by the inhabitants of a mohnlla fur the purpose of 
burying their dead, such use excludes any claim to 
exciiisivc possession hy the zemindar which inter- 
feres with that use. MonuN Laid r. Xooe Aji- 
MUD . . 1 N. W., Ed. 1873, 202 

17 ^ Bight to land for stall in 

market. — In a suit to recover possession of a piece 
of land on which defendant had erected a stall for the 
sale of commodities on market days, it was held that 
defendant’s right of resort to the market as a member 
of the public did not warrant his having a stall 
located in a particular spot, and that the latter right 
could only he acquired either by grant or by pre- 
scription. Ram Manick Roy v. Asgue 

[11 W. B., 112 
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-p-R'ESCmVT10M--‘Coniimed. 

2. EASEMENTS — continued* 

(c) Lair'd — continued* 

^ 18 , Intervention of owner after 

title lost by lapse Of time.— -Where a proprietor 
of eertaiii land lost all title to it through the opera- 
tion of the Statute of Limitations, but subsequently 
intervened and held it for a year or two twenty* 
eight years before action brought, while Regulation 

V of 1827 was in force, it was held that he could 
not rely on this possession to defeat the statute, but 
must show affirmatively that this intervention was 
rightful and in virtue of proprietorship, and such as 
to supersede the previous prescriptive right acquired 
against him. Ram Chaedea bin Mad have av 

Abaji 1 Bom., 64 

19 . ^ Riglit to watan.— Reg, 

V of 1827 i s, i, cl. 1 . — Uninterrupted possession . — 
The plaintiff in 1861 sued to recover his share in a 
watan. The defendants had been in actual possession 
of it from 1811 to 1830, when the Government 
attached the watan and enjoyed its revenues till 
1845. In 1846 it was restored to the defendants. 
Held that the defendants had uninterrupted posses- 
sion for more than thirty years, under clause 1 of 
section 1 of Regulation V of 1827. Labo Lakshtj- 
MAN x>, Keishnaji Sadashiv . 6 Bom., A. C., 41 

{d) Money Allowance. ( 

20. Allowance attaclied to here- 

ditary of&ce. — Bom, lleg. V of 1827. — Immore- 
able property. — An annual allowance for palki haq 
to the holder of the hereditary office of desai paid hy 
Government out of the land revenue of a particular 
pergunnah to successive desais for upwards of thirty 
years was held not to create a prescriptive title, as 
such money payment was not immoveable property’^ 
within the meaning of Bombay Regulation V of 
1827, section 1, clause 1. Goveenment oe Bombay 
y. Desai Kullianeai Hakoomtjteai 

[14 Moore’s I. A., 551 

21. Annual allowance.— Pire- 

sumed grant. — For upwards of a century the holders 
of an inain had paid an annual allowance to the par- 
ties represented hy the appellants, plaintiffs below. 
Held (Tucker, J.f dissent iente) that the recipients 
had acquired a good title to the allowance hy pre- 
scription, and that an original grant for a sufficient 
consideration must be presumed. Bhavani y. 
Hasan Miya . . . .1 Bom., 45 

22. Continued voluntary pay- 

ment. — Bom. Reg. V of 1827^ s. 1. — Ckirda hags. 
— Acquisitive prescription. — A prescriptive right to 
have a yearly payment made by Government to a 
private individual cannot be acijuirod by reason of a 
continued series of voluntary payments made to him 
hy Government extending over a j)eriod of more 
than thirty years. Thus where Government imid a 
yearly siiiii of R32-4-6 to a chirda haqdar, by whom 
no services in return were rendered, from the year 
1818 to 18G0, and then discontinued such payment 
to the heir of the last holder, it was held that such 
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2. EASEMENTS— contimed. 

(d) Money Allowance — continued. 

Continued voluntary payment— 

yearly payments gave the haqdar no prescriptive 
rights against Government. Collector of Siteat 
• 0 . Daji Jogi . . .8 Bom., A. C., 166 

23. Allowance not incidental 

to hereditary office.— Rom. Reg. V of 1827 > s, 
i, cl. 1. — In considering, with? reference to prescrip- 
tion, whether an allowance (not being incidental to 
an hereditary office) is or is not immoveable property, 
the High Court has generally followed the test— 
“ Is or is not the allowance a charge upon land or 
other immoveable property T' Where an allowance 
by Government was neither incidental to an hereditary 
office nor a charge upon immoveable property, and was 
not supported by a grant from Government, the en- 
joyment of it for thirty years did not create a pre- 
scriptive title to its continuance under Regulation 
V of 1827, section 1, clause. 1. Goveenment oj? 
Bombay v. Gasvami Shei Giebhaelalji 

[9 Bom., 222 

24 . Fixed permanent allow- 

ance,— Grant. — Immoveable properig. — Nilandlia. 
— Hindu Z.a?y.— The right to receive annually a lixed 
permanent allowance payable out of the revenues of a 
temple is " nibandlia, and must be regarded as ini- ' 
moveable property under the Hindu law| but this 
rule could not enable the right to he acquired by pre- 
scription. Lakshmanbas Bhagateamji V. Mano- 
HAE Ganesh Tambekar . I. L. R., 10 Bom., 149 

(e) Office. 

25. Religious office held by 

successive appointees. — Bom. Reg. V of 1827 » 
s.lfCl. 1. — When a religious office with lands at- 
tached thereto was held by several gurus in succession, 
each holding such office by virtue of an appointment 
made on his accession, it was held that no proprie- 
tary right could he acquired hy such gurus in the 
office or lands against the patron or owner, hy pre- 
scription, as such a case did not come within the 
meaning of clause 1 of section 1 of Regulation V of 
1827. Tvatat SvAMi n. Anbanya Chaeanti. 

[6 Bom., A. C., 132 

(/) Collection of Revenue. 

20 . Joint kabuliatdars.— 

sive collection by one habuliatdar for more than 30 
years. — Where a kahuliatdar collected Government 
revenue for more than thirty years, the kahullat be- 
ing signed each year hy his co-kabuliatdar as well as 
by himself, it was held that by so doing he had not, 
under the circumstances, acquired a xirescriptive 
right to collect the revenue to the exclusion of his 
co-kahuliatdar. Bapu Ram Parbhu v. Yisaji 
Chanbo Saktanekae . 8 Bom., A, C., 182 

{g) LiaiiT AND Air. 

27 . Bight and air. Right to.— 

^Easements to dtveUing -house . — Use as a dwelling'. 
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2. ,B]AS EM E NTS— 

(Sf) Light and Am— conlimted, 

Liglit and air^ Right to — continued, 
house. — To acquire by prescription a right to the 
uiiiiiterrupted access of light and air through the 
windows of a dwelliiig-housej it is sufficient that the 
building in respect of which th(i right is claimed has 
assumed the appearance and outward aspect of a 
dwelling-house for more than twenty years before the 
time of the commencement of the suit, though not 
completed or used as a dwelling-house for the full 
period of twenty years before that time. When a 
building is so far completed as to show an intention 
to use it as a dwelling-house, with certain windows or 
openings for light and air, from that time it becomes 
the duty of those who are concerned in preventing a 
prescriptive right to the access of light and air from 
arising in respect of such windows, to take steps 
to challenge and hinder the acquisition of such 
right. Peanjivan Das Hakjitan Das v. Maya- 
EAM Samal Das . ... 1 Boiri.j 148 

28. Ancient lights . — 

Ancient lights cannot be obstructed by the owner of 
the adjacent land building on it, so as to obscure the 
light and air always enjoyed. Whether the party 
has or has not other windows on another side of his 
premises is immaterial. Phean Muddhck v. Ooday 
Chand Mhllick ... 3 W, R., 29 

Mahomed Hossein v. Jaehe Aei . 4 W. R., 23 

29 . Might to have 

wbidoivs closed. — Invasion of grivacy^ comfort, and 
ventilation. — If the plaintiff’s privacy was invaded, 
and the defendant could not establish his right by 
long usage, the former was entitled to have t& win- 
dows closed, and the latter could not be allowed to 
open new windows, merely because the comfort and 
ventilation of his own building would he increased. 
Good Dass v. Manohhe Dass . 2 Agra, 269 

30. — — Mresumgtion of 

lost grant. — Positive and negative servitudes. — Ob* 
stmetions . — 2 Sf 3 W^lll. IV., c. 71. — In a suit to 
remove an obstruction to the enjoyment of light and 
air and for damages, — Keld by Markby, J., that in 
cases where English law is applicable, the law of 
prescription is that existing in England prior to the 
passing of the Prescription Act. Although the en- 
joyment of light and air as of right for upwards of 
thirty years is evidence from which an enjoyment 
from time immemorial may he presumed, yet inas- 
much as the period of legal memory is about 700 
years, the claim by prescription in this country is 
defeated by the fact that English law has only been 
introduced here for about 200 years. Where an ease- 
ment has been enjoyed for upwards of twenty years, 
the presumption of a grant is a question of fact, and 
not of law. Distinction drawn between positive and 
negative servitudes. Meld by Peacock, C. J . — A 
right to air may he acquired by express grant, but it 
cannot he acquired merely by presumption arising 
from user, whether the presumption is a presumption 
of pescription or not. The only amount of light 
which can be claimed by prescription or by length 


PBBSCRIPTIOH — oontinued. 

2 . EASEMENTS— 

(g) Light and Aib — continued. 

Ijight and air. Bight to— continued. 

of enjoyment, without an actual grant, is such an 
amount as is reasonably necessary for the convenient 
and comfortable habitation of the house. I'he unin- 
terrupted enjoyment of light for twenty years ac- 
quiesced ill by the owner of the servient tenement 
raises a presumption of right which, in the absence 
of any evidence to rebut it, ought to be acted upon 
by those who have to determine the facts. Sadi 
presumption is one of law, and not of fact. H el d by 
Nobman, J.— Servitudes are known and recognised 
both in Hindu and Mahomedan law. A right to the 
unobstructed access of light is not a property or in- 
terest in the light itself, nor a right to be enjoyed in 
or over the soil of the adjacent owner. By analogy 
to the law of limitation, an adverse and uninter- 
rupted use of an easement for twenty years confers 
a right to it : therefore, where the access of light and 
air through the windows of a house has been enjoyed 
for twenty years, and there is nothing to rebut the 
presumption of title, the law implies an obligation on 
the part of an adjoining owner not to interrupt the 
free access of necessary light and air through such 
windows. Bagbam v. Khbttranath Kareoemah 
[3 B, L. R., O. C., IS 

! — Knowledge and 

acquiescence. — 2 Sf 3 Will. IV., c. 71. — In a suit 
for enforcing the removal of an obstruction to the 
alleged right of the plaintiffis to the light and air 
through certain windows in a room of a house conti- 
guous to the house of the defendants, it was proved 
that the plaintiffs had purchased the premises in 
1847, and that the building of the room in which the 
windows in question were had been subsequently 
commenced in 1849; and the Judge of the Court 
below found on the evidence that the room and 
wdiidows had been completed and in use for a period 
of twenty years prior to the date of suit. May 18th, 
1870; that the plaintiffs had enjoyed the light and 
air through the windows for a period of twenty years 
without any interruption by the defendants ; and it 
being proved that the defendants had by buildings 
obstructed the light and air coming to the plaintiffs’ 
windows, he granted an injunction commanding the 
defendants to take down so much of the wall as rose 
to the height of more than live feet above the level 
of the plaintiffs’ floor, and restraining them, the 
defendants, from continuing their building above the 
height of flve feet. Meld, on appeal, per CoHCir, 
C. J. — By the English law before the Prescription 
Act (which is the law governing the case), the pre- 
sumption of a grant, in the case of a claim to the 
access and use of light for a building, was a presump- 
tion of fact, the presumption being founded on tlie 
consent or acquiescence of the owner of the servient 
tenement. Acquiescence implies knowledge, and 
knowledge may he presumed where the owner is in 
possession. There must he knowledge for twenty 
years, at any rate; if the knowledge were for a 
lesser period, whether there was a grant would be a 
question of fact, and no presumption could arise. 


( 4567 ) 


DIGEST OF CASES. 


( 4568 ) 


'BnmCB,WT10’W~-conUnned. 

2. EASEMENTS — eontimcd, 

( ff ) Light and Am — contimed , 

Light and air. Bight to— continued. 

The question of whether or not there was knowledge 
is one preliminary to the consideration whether or 
not a grant is to be presumed. Meld on the evidence 
that there had been no knowledge on the part of the 
defendants during the whole timCj and therefore there 
had not been a twenty years^ enjoyment of the light 
and air with their acquiescence. Meld per Maeebt, 
J. — The presumption of a lost grant is one of fact. An 
uninterrupted user for twenty years would be evi- 
dence from whichj taken with other circumstances, it 
might he inferred that a grant had existed. No 
“patientia,” or “submission” on the part of the 
defendants being shown so as to constitute an ac- 
knowledgment of the existence of the right of the 
plaintifts to the light and air, the defendants were 
entitled to succeed. ’ Bhuban Mohan Baneejee 
tj. Elliott . . . . 6 B. L. B., 85 

Meld on appeal to the Privy Council, that the law 
of prescription applicable to India was the English law 
previous to the passing of the Prescription Act, 
2 & 3 William IV., Cap. 71. In order to establish a 
right to light and air, an uninterrupted user of at 
least twenty years, with the acquiescence of the owner 
of the servient tenement, must he shown. In a suit 
to restrain the defendants from obstructing the light 
and air through certain windows of a house belong- 
ing to the plainti:ffs, it was shown that the enjoyment 
of the alleged right began on 14th April 1850, the 
windows then being in a sufficiently linished state to 
create the right. In March 1870, the plaintiffs 
received notice from the defendants of their inten- 
tion to erect a building which would have the effect 
of obstructing the passage of light and air through 
the plaintifEs^ windows. The building was actually 
commenced on 23rd March 1870, hut it was not 
actually raised to such a height as to amount to an 
obstruction until some days after the twenty years 
had elapsed. Meld that there was not an enjoy- 
ment for twenty years with the acquiescence of the 
defendants such as entitled the plaintiffs to maintain 
the suit. Qucerej — Whether proof of constructive 
knowledge on the part of the defendants would not 
be sufficient to show their acquiescence. Elliott 
V . Bhoobun Mohhn Bonerjeb 

[12 B. L. B., 406 : 19 W. B., 194 

li. E., I. A., Sup. Vol., 175 

32. Act IX of 1871, 

s. 27, — Mnjoyment “ as of right ” — Unity of posses- 
sion . — The 'English Prescription Act (2^8 Will. 
IV., e. 71), s. 3. — Grant indepmdent*of user. — In a 
suit to restrain the defendant from obstructing the 
access of light and air through certain windows of 
the plaintiiFs house, it appeared that both the tene- 
ments had formerly constituted the joint property of 
a Hindu family, and that in 1835 a partition took 
place among the various members composing it, by 
which the tenement in the occupation of the plaintiff 
became separated from that occupied by the defend- 
ant; that the latter property was, in 1860, pur- 
chased by the plaintiff jointly with one <?,, but under 
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the purchase the plaintiff took sole possession thereof ; 
that in 1867, however, he relinquished it in favour of 
G. in pursuance of an award, wherein it was found 
the plaintiff had no right or title thereto ; and that 
in 1870 it was purchased hy the defendant, who, in 
1871 and 1872, erected the obstructions complained 
of hy the plaintiff. Meld that though, in the interval 
between 1860 and 1867, the plaintiff had not such 
an estate in the servient tenement as to constitute 
unity of title in him to the two tenements, and 
thereby extinguish all easements between them, yet 
the unity of possession in the plaintiff during that 
period excluded the operation of section 27 of Act 
IX of 1871, as the enjoyment during that time 
was nbt “of right.” Semhle, — In order that the 
enjoyment should he “of right,” there must he an 
adverse exercise of it as against the servient holder. 
Act IX of 1871 does not exclude other modes than 
therein provided of acquiring an easement hy enjoy- 
ment, In this case, applying the law of prescription 
in force in Calcutta prior to 1871, Avhich was the 
English law previous to the passing of 2 & 3 William 
IV., Cap. 71, a grant might be implied independently 
of user : and under the circumstances of the case, the 
plaintiff was entitled to such right to easements of 
light and air as can he inferred from enjoyment, — i.e.„ 
a right to restrain the defendant from committing 
any act whereby the access of light or air should be 
so diminished as with respect to air to prove a nui- 
sance or injurious to health, and with respect to light 
to render the house unfit for comfortable habitation. 
Modhoosoodun Dey V . Bissonath Bey 

[15 B. L. E., 381 

33. Ancient lights.— 

Enlargement of wlndoio. — Obstruction. — Notice . — 
Eelay, — Mandatory infunction. — Where a person, 
who has a right to light from a certain window, 
opens a new window, or enlarges the old one, the 
owner of an adjoining house has a right to obstruct 
tbe new or enlarged opening, if lie can do so with- 
out obstructing the old ; hut if he cannot obstruct 
tbe new without obstructing the old, he must sub- 
mit to the burden. A j)laintiff entitled as of right 
to light and air through a certain window, subse- 
quently enlarged it, and on the light thereto being 
interfered with by the defendant, gave him notice 
to remove the obstruction two days after it had 
been completed. Meld that he had been guilty of 
no delay in taking steps to prevent the obstruction, 
and that he was entitled to a mandatory injunction 
requiring the defendant to remove it. Pboyabhtty 
Dabee Mohendeo Lall Bosb 

[I. L. B., 7 Cale„ 453 

34. Obstruction . — 

Substantial injury. — Inj unction. — Eamages, — Ao^ 
guiescenoe . — Any act hy which the control of light 
and air are taken out of the hands of the person 
entitled to them, or hy which the access of light and 
air to the window of a dwelling-house is interfered 
with, is pnmd facie an injury of a serious character. 
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Where the defendant, without leave or license, took 
possession of the plaintiff's window as comiffetely as 
if he had blocked it up altogether , — Seld that no 
precedent warranted the substitution of damages for 
an injunction in such a case against the plaintiff's 
will. The defendant's building which obstructed the 
access of light and air to the plaintiff’s window 
began in May and the plaintiff instituted his suit in 
July. Seld that, ;primd facie, the plaintiff 'was en- 
titled to the removal of the obstruction, and that it 
was for the defendant to show that the right had 
been lost by acquiescence. Nandkishoe, Balgovan 
V, Bhagtjbhai Pbanvalabdhas 

[I. L. B., 8 Bop., 95 

35 ^ JJser, — Adjoining 

houses loith party tuall. — The plaintiff' and defendant 
being owners of two adjoining houses, with a common 
party wall between them, the former placed a window- 
frame in an aperture in an upward extension of his 
part of the wail which he had erected eight years be- 
fore suit, and the latter thereupon raised the wall on 
her side so as to cut off the supply of light and air 
which the plaintiff used to receive before, and after 
the placing of the window-frame. JSeld that there 
had been no appropriation of the light and air by the 
plaintiff for the statutory period (twenty years) 
creating in him a right of easement, and entitling 
him to relief against the inconvenience sustained by 
him. Saeubai v, Bapu Nabhae 

[I. L. B., 2 Bom., 660 

30 ^ Air, Bigllt to. — Right to unin- 

ierrupted passage of air, — The owner of a house can- 
pot by prescription claim to be entitled to the free 
and uninterrupted passage of a current of wind. He 
can claim no more air than what is sufficient for 
sanitary purposes. Baeeow v, Aechee 

[2 Hyde, 125 

(h) Bight op Wax. 

37, Path across land,— Implied 

grant . — "Modes of acquiring easements. — Limiia- 
tion Act {XV of 1877), s. 26. — In a suit for an in- 
junction to restrain the defendant from using a patli 
on the plaintiff’s land, it appeared that the land held 
by the plaintiff and defendant had originally belong- 
ed to one owner, and that the plaintiff and the de- 
fendant had obtained their respective tenements more 
than twenty years previously. The path had been 
admittedly made by the original owner, hut the 
plaintiff contended that when he purchased the land 
he had closed the path. This the Mnnsif disbelieved, 
and refused the injunction. The District Judge, 
treating the case as if it fell under section 26 of the 
Limitation Act, and being of opinion that the defend- 
ant, had not proved twenty years' peaceable, open, 
and uninterrupted exercise of the right of way, gave 
the plaintiff a decree. Meld that the mode of ac- 
quiring an easement provided by section 26 of the 
Limitation Act is not the only way in which an ease- 
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meiit may he acquired, hut an easement may also bo 
acquired by implied grant. In the present case the 
use of the path might be absolutely necessary to the 
enjoyment of the defendant's tenement, in which case 
there would be an easement of necessity ; or the use 
of the path, though not absolutely necessary to the 
enjoyment of the defendant's tenement, iriiglit he 
necessary for its enjoyment in the state in which it 
was at the time of severance ; and in this case, if the 
easement were apparent and eontinnoiis, there would 
he a presumption that it passed with the defend- 
ant's tenement. CHAEtr Suenokae v. Dokohei 
Chundee Thakooe 

[I. L. B., 8 Calc., 956 : 10 O. L, R., 577 

3 S, Lane from public road to 

bouse. — User. — Limitation Act {IX of 1871), s. 27, 
— In a suit for declaration of the plaintiff's riglit of 
way over a lane leading from a public road to a door 
ill the plaintiff*’ s house, which lane the defendant, 
who resided at the end of the lane, had obstructed 
so as to prevent access to the plaintiff's house, it ap- 
peared that the house in respect of which the ease- 
ment was claimed belonged in 1855 to one S. Q., 
during the time of whose occupation there was user 
of the right of way over the lane to the door, until 
he had the door bricked up. In April 1865 the house 
was sold by K.C,, and in June 1867 was conveyed by 
the purchaser to the plaintiff. Prom the blocking up 
of the door until the plaintiff's purchase no user was 
proved. The suit was brought in June 1875, about 
a month after the erection by the defendant of the 
obstruction complained of. Held, both in the Court 
below and on appeal, that the owner of the dominant 
tenement having, with the intention of preventing 
the use of the way, created an obstruction of a 
permanent nature which rendered such use impos- 
sible, the way could not be said, during the continu- 
ance of such obstruction, to have “ been openly en- 
joyed" within the meaning of section 27 of Act IX 
of 1S71, and that, accordingly, though there had 
been no interruption within the meaning of that sec- 
tion, a riglit to the way had not been establislied 
under the Act. Shah Chuen Aitddy v. Tabiney 
Chuen Baneejee 

[I. L. B., 1 Calc., 422 : 25 W. B., 228 

39 , Bigbt of passage.— of 

possession, — Severance. — Nuisance arising from 
acts of several. persons. — The words “appurtenant'" 
or “belonging ” will ordinarily carry only actual exist- 
ing easements, and therefore will carry no right of 
way over the land of the grantor, though, under cer- 
tain circumstances, even these words will have a wider 
construction. Where further words are used, such 
as “ therewith held or used," such words will carry a 
way formerly enjoyed as an easement, but as to 
which the riglit has been suspended by unity of pos- 
session. But such words will not carry a way made 
by the owner of both properties during the unity of 
possession for his own greater convenience in the us© 
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Right of passage"-“Cowj5?!wMed. 

of tlie two properties jointly. But where, during 
the unity of possession, a way, which has never exist- 
ed as an easement, is in fact used for the con- 
venience of one of the tenements afterwards severed, 
the authorities show that the words in question are 
large enough to carry it. One who has a right of 
passage over any place, must not,, any more than the 
owner of the soil might, use it in an excessive or 
improper manner so as to obstruct the exercise by 
others of their rights. The acts of several persons 
may together constitute a nuisance, though the 
damage occasioned by the acts of any one, if taken 
alone, would not be appreciable. Chunder Koomar 
Mooeeeji V. Koylash Chundee Sett 

[I. L. R., 7 Calc., 665 

Substantially confirmed on appeal; see Shama 
Churn Bey v. Chunder Coomar Mooherjeb. 
Chunuer Coomar Mookeejee v. Koylash 
Chunder Sett . . I. L, R., 8 Calc., 677 

40 . Riglit of passage for boats 

in the rainy season. — Water.-- A right of pas- 
sage for boats in the rainy season over a channel 
wholly in another maiTs land, is, in respect of extent, 
analogous to an ordinary right of way; and the 
dominant owner cannot complain of the servient 
owner's narrowing the channel, so long as the latter, 
by so doing, does not prevent the former from pass- 
ing and repassing as conveniently as he has always 
been accustomed to do. A right of passage for boats 
in the rainy season over another person's tank must 
be claimed in a particular direction in order to be 
valid. Boorga Churn Dhur v. Kally Coomar 
Sen . I. L. R., 7 Calc., 145 : 8 C. L. R„ 375 

4 j^ Bight of private ferry.— 

User for imenty years. — Per GtARTH, C. J., and 
White, J . — Twenty years is the shortest period 
within which such a right of ferry can be established 
by user. Per Mittee, J. — Where the existence of a 
private right of ferry plying between the lands of A. 
and B, is admitted by B., no question of user arises ; 
the issue that is raised between the parties is not 
whether a private ferry exists, but whether the- 
recognised private ferry which is in existence is the 
property of A. or B. : but semble , — supposing such 
question of user to arise, a right of private ferry can- 
not be established as an indefeasible right by long 
user. Paemeshari Pbosad Narain Singh v. 
Mahomed Syud 

' [I. L. B., 6 Calc., 608 ; 7 C. L. B., 504 
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(i) Eight to Water. 

42 . — — — BigEt to flow of water.— 
Obstruction to floto of water —Continual user.— The 
plaintift* brought a suit to establish his right to an 
uninterrupted flow of water through a channel which 
ran into a tank in a village which was the plaintiff’s 
property, and to compel the removal of sluices erect- 


G) Eight to Water — continued. 

Bight to flow of water— eontmued, 
ed across the said channel hy the first defendant's 
predecessor in ofiice, and used for the purpose of 
diverting the flow of the water. Held that acquies- 
cence in the sense of mere submission to the inter- 
ruption of the enjoyment does not destroy or impair 
an easement. To be effectual for that purpose it 
must he attributable to an intention on the part of 
the owner to abandon the benefit before enjoyed. 
Held, also, that the diversion of the water was a con- 
tinuing injury down to the time of the institution of 
the suit, and that the plaintiff's suit was not barred. 
Heidi also, that it must appear from the circum- 
stances in evidence in such case that the interference 
or obstruction complained of is not a trivial but a 
substantial injury in order to warrant relief by way 
of injunction. Held, also, that the right to an ease- 
ment in the flow of water through an artificial 
water-course is as valid against the Government as it 
is against a private owner of land. Held,' per Scot- 
land, C. J. — That the grant of an easement may he 
presumed from mere continued user of the privilege 
openly enjoyed by the occupiers of the dominant 
tenement as of right throughont any long period of 
time without interruption on the part of the proprie- 
tor of the servient tenement, but with this qualifica- 
tion, that the user should he for at least the period 
of adverse possession which is prescribed by section 1, 
danse 12 of the Act of Limitations, as a bar to the 
enforcing of title to corporeal property. Per Innes, 
J. — That no precise period of uninterrupted enjoy- 
ment can he fixed as sufficient of itself to establish a 
right to an easement. Ponnusawmi Teyar n. 
Collector oe Madura . . .5 Mad., 6 

43. Presumption from 

long user. — Limitation Act, 1877, s. 27. — A right to 
the uninterrupted flow of water along a defined 
channel over the lands of others may exist independ- 
ently of the provisions of section 27 of the Limitation 
Act, 1871. When such a right is claimed as a here- 
ditary and customary right and evidence is given in 
support of long user, such evidence may be sufficient 
to justify the Court in presuming a grant of the 
easement, and a Court is not justified in dismissing 
the suit on the ground that there had been no user 
hy the plaintiff within two years prior to suit, Sri- 
nivasa Eau Saheb (Jagiedae oe Aeni) v. Secre- 
tary OE State eor India 

[^1. Xj. B., 5 ACad., ^26 

44. Permission to 

erect dam. — Grant. — Belief against injury done hy 
permissive act. — When a tenant by his lessor's per- 
mission erected a dam upon hil! holding, and thereby 
obstructed the natural flow of the water to other 
lands of the lessor, — Held that the mere permission 

. did not amount to a grant. Held, also, that there 
was no implied grant of the right to use water so as 
to derogate from the rights of those through whose 
lands the stream would otherwise flow. Meld, also, 
that the right under the permission might he ter- 
minated hy revocation of the latter, hut that such 
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Eight to flow of w&tev— continued. 
rcvocatioii would only 1)0 permitted on tlie terms of 
tlic landlord paying to tlie tenant 
which that permission had led him to mem. E 
when the dominant and servient tenements are the 
nvonertv of dift'ereiit persons, a man may license an 
LtSn its inception, and yet he entitled to relief 
when the act is found to have injurious consequoiices 
which he could not have contemplated at the tune of 
the license. Kesava IhlEAl v. Pbdd^u 

— — Exclusive fight 
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(?:) Eight to Wateb— 

Bigllt to flow of wSiteT— continued, 
benefit of the public. JBonnsami Tevar v. Collector 
of Madura, 5 Mad., 6, distinguished. Kbistna 
Ayyan n . Venkatachella Mudali . 7 Mad., bU 


interference with toaier r-igUs.—I>amages,-~n^^^^^ 
of Government to distribute water.— l\\c plMintulH, 
who were ryots under the Government, hvon-ht a 
suit to restrain the defendants, the agents ot the 
Government, and others, from so altering a calingiiia 
as to diminish the cpiantity of water ^yhu•ll the plain- 
tiffs were entitled to receive for the irrigation ot tluar 
lands, and the plaintiffs alleged that the supply of 
water had been materially dimiiiishedhy reason ot tlie 
acts of the defendants. The only ground upon wlneli 
the plaintiffs’ claim was put was that they had re- 
ceived the water for a long time. Ihe District Court 
held that the Government were authorised to vepilate 
the distribution of water in such cases. Meld on 
regular appeal, fer HOLLOWAY, J., thali no legal 
riSht was shown by the plaiiitifEs which could have 
bien violated by the defendants, and that it such 
rrnlit were estahiislied, there was nothing to show that 
a decree for damages would not have been the p’oper 
remedy JPer Innes, *7. — That the evidence did not 
show any diminution of the supply of water below the 
quantity to which the plaintiffs were entitled. Yen- 
EATA Reddy u. Listeb . . 7 Mad., 


Suit to restrain 


45 . — ■ 

to we of water.-ihe plaintiffs, as shareholders in, 
and heads of. the villages of Anyur and 
sned for an injunction directing the defendants to 
Sose an irrigation channel^ which w-as opened m 
1869 and to remove the sluice. It appeaiec J' 
charnel called Kaduvai had, by means of a branch, 
for very many years supplied the plaintiff ® 
wflh water. The village of Partical, of which the hi st 
defendant was mirasidar, up to the date of the 
Sn- of the new channel had received its supply 
from the Mallattar channel. The supply from this 
was insufficient, and the second 

intending Engineer (representing Goveinment) do 
s"‘ned a new diannel f rom the Kaduvffi to supplement 
the deficiciicY of the Mallattar. The water of the 
Kaduvai was diverted into the new channel at a 
point above the point of divergence of the branch 
channel from the Kaduvai to the plaintiff s villaae. 
The relief was prayed for in the Court of first in- 
state, on the ground that the supply by the Kaduvai 
Snever beef sufficient for the wants of the village, 
and that the new channel must necessarily cause a 
still further deficiency. The Civil Jndp found that 
the plaintiffs had sustained no loss by the opening of 
the few channel, and dismissed the suit. On appeal 

it was contended, fii’st, ^Ijter 

lute right to the uninterrupted fiow of all the w ater 
in the Kaduvai channel without subtraction or dimi- 
nution by the defendants or by the Government, 
represented by the second defendant, and that any 
dSSon, though not causing loss was an invasion 
of their rights ; second, that if they had not sue 
fbso nte right, ^ey had a right to a snpp y of water 
foi theLcessm-y purposes of irngation and otherwise 
fe “Xgl and that the possihiUty of loss at 
some future time, arising from a possible wrongful 
diminution of the water to their 
the new sluice and channel, entitled 
relief claimed. Upon the first point,— Ecld that 
the plaintiffs had not the extensive and exclusive 
right to the water contended for by them, but that 
their right was limited to the beneficial enjoyment of 
the water for the irrigation and other “ecessaiy 
pnrpose of their tenancies as i^eretofore enjoyed. 
Also, that the Government, as proprietor of the 
Kaduvai channel and water _m it, had, subject the 
above limited .use by the plaintiffs _md other vdla^e 
in the same position as the plamtiffis, a right to dis- 
tribute the water of the Kaduvai channel for the 


41 ^ Interruption.'^ 

Abandonment -The plaintiff claimed a prescriptive 
right to the flow o£ the surface drainage water from 
the land of the defendant on to his land. Meld that 
such an easement can he acquired only where the 
water hows in a definite channel. In a suit tor in- 
terrupting the flow of water from the land of the 
defendant to the land of the plaintiff it appeared 
that eio-ht years before suit, the defendant had divert- 
ed the water, and that it had been diverted ever since.. 
Held that the right if acquired would not necessarily 
be lost by the interruption, but that if the plaintilr 
acquiesced during that time in the interruption, it 
ini^ht be some evidence of an abandonment ot the 
right. Kena Mahomed Bohatoo Siecar 
^ [Marsla.j 506 

Ltjchmee Peeshad V . Euzeelhtoonissa Bteee 

[7 W. B., 367 

43 BigRt to passage of water.— 

Limitation Act {XV of 1877 f ss. 23 a7id26,~ContU 

nuing nuisajice.— Easement.— IPi'om time immciiio- 

rial, and certainly for more than twenty years prior 
to the date of the obstruction by the defendants, the 
plaintiff enjoyed the right of having an egress for his 
rain water through a drain in the defendants’ land. 
The plaintiff, more than two years after the date ot 
the obstruction, sued the defendants for ihe removal 
of the obstruction. Held that though, under the 
circumstances, the plaintiff had failed to prove a title 
acquired under section 26 of Act XY of 1 S 7'75 yet the 
plaintiff, having a title, evidenced by immemorial 
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user, did not require tbe aid of tliat Act; and inas- 
inucli as the obstruction complained of constituted a 
continuing nuisance, as to which the cause of action 
was renewed de die in diem, the plaintiff’s claim was 
not barred by any provision of the Act, but, on the | 
contrary, was saved by the express provision of sec^ 
tion 23. PuNJA Ktjvaeji v, Bai Kutae 

[I.L. E.,6 Bom., 20 

' 49, — Water in defined 

channel. — Prom time immemorial a certain al 
formed the boundary of two pieces of land belonging to 
the plaintiffs and the defendants respectively. The 
plaintiffs’ land was on a higher level than that of the 
defendants, and from time immemorial the surplus 
water used to liow from the plaintiffs’ land through 
certain passages in the ‘‘al” and across the defend- 
ants’ land. The defendants closed up the passages 
and increased the lieight of the “ al.” JELeld that, it 
having been established that for a long series of 
years the 'vaters from the plaintiffs’ lands bad been 
accustomed to escape in a particular direction and by 
certain separate -passages across the defendants’ land, 
the defendants could not do anything which wmuld 
interfere with the plaintiffs’ rights in this respect. 
Imam Ali -y. Pobesh Mundtjl 

[I. L. E., 8 Calc., 468 : 10 O. L. E., 396 

5 (), Eight to use of water.— irrt- 

gation. — License creating right of easement. — Peyo- 
cation of agreement to use water. — In a suit to establish 
» a right of water and for damages for interruption of the 

same the facts were as follow : Plaintiff and defend- 
ant by agreement between them constructed a dam 
across a main channel, and from thence a smaller chan- 
nel was made through the land of the defendant to the 
plaintiff’s land, by means of which it was agreed that 
the plaintiff: should he at liberty to irrigate the fields. 
The agreement was acted upon for a long course of 
years. Meld that the agreement was not a mere 
parol license revocable at the pleasure of the defend- 
ant, but an agreement which created a right of ease- 
ment, unlimited in point of time, to the use of the 
water by the plaintiff, and imposed upon the defend- 
ant the corresponding duty of allowing the accus- 
tomed supply to flow. A mere license differs in its 
effects from a license coupled with the creation of an 
interest. The former is revocable, but the latter is 
subject to the same incidents, and is as binding and 
irrevocable as any other contract, gift, or grant. 
Keishna V. Rayappa Shaebhaga . 4 Mad., 98 

51^ Artificial loater- 

course.— The right to 'water flowing to a man’s laud 
through an artificial water-course, constructed on a 
neighbour’s land, must rest on some grant or arrauge- 
meutr, proved or presumed, from or with the owner of 
the land from which the water is artificially brought, 
or on some other legal origin. Bueli a right may be 
presumed from the time, manner, and circumstances 
Tinder which the easement has been enjoyed. RameS- 
SUE Peesad Naeain Bing- v. Koonj Behaei Pat- 
TUK . I. L. E., 4 ChIc., 633 : B. E., 6 I. A., 33 
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62. — Use r, — A rii» 

fioial water-course.~rln 1860 whom the plain- 
tiff in this suit represented, agreed with Government' 
for the lease of a plot of ground called the D. estate 
and got possession. In 1865 Jd. took a lease of the 
estate from Government for 999 years, to enure as a 
lease from 1860, the time at which he entered upon 
possession. The defendant’s estate adjoined plain- 
tiff’s. Defendant’s title also derived from Govern- 
ment dated from 1869. A formal lease 'was granted 
to his predecessor in 1874! in similar terms to that to 
plaintiff. In 1864 iZ. opened an artificial channel for 
the conveyance of water for the use of his estate. 
This channel was taken off from a ravine in Govern- 
ment waste land, and before reaebing the plaintiff’s 
estate passed through land which in 1864 belonged 
to Government, hut wdiich subsequently formed por- 
tion of the defendant’s estate. When the lease, 
under which the defendant claimed, w^as made in 
1874, the flow of water through the channel was en- 
joyed by the plaintiff'. The plaintiif sued to restrain 
the defendant from interfering with, and diverting 
the flow of water in this channel and for damages. 
Meld that the flow of water in the channel having 
existed as an apparent and continuous easement in 
fact at the time of the execution of the lease in 1865, 
a right to it passed by implication under that lease, 
and that the jilaintiff* was accordingly entitled to it ; 
that the defendant, whose lease 'was subject to that 
right, was not entitled to interrupt the flow; but 
that he might use the water in a reasonable manner 
as it flowed through his land. Moegan v. Kibby 
[I. B. E., 2 Mad., 46 

63. 01) si fu ding 

water-course. — Presumption of title founded on user, 
—Limitation Act, 1871, s. 27, and art. 81,— Continue 
ing act of ?yro»^.— More than twenty years, and pos- 
sibly fifty or sixty, before suit, the plaintiff’s ances- 
tors and predecessors in estate had constructed and 
used a pain, or artificial 'water-course, on the defend- 
ants’ land, making compensation to them. The 
pain, by a channel at one part of its course, contri- 
buted to the water in a tal, or reservoir, belonging 
to the defendants ; and by a channel at another part, 
took the water which overflowed from the tal, after 
the defendants had used as much of the water there- 
in as they required. Less than twenty years before 
the suit, the defendants, without authority, obstruct- 
ed the flow of water along the pain in several places. 
The Courts below differed as to wdiether some of 
these obstructions had not been made more than two 
years before the suit, the rest having been made 
within that period. Meld that the provisions of 
• Act- IX of I87l~-a remedial Act, and neither pro- 
hibitory nor exhaustive — did not exclude, or inter- 
fere with, the acquirement of rights otherwise than 
under them, A title might be accjuired under that 
Act by a person having no other right at all; but it 
did not exclude, or interfere 'with, otlier titles and 
modes of acquiring casements. And section 27, by 
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PEESOBIPTIOIT — continued. 

S. EASEMENTS — contimed, 

(i) Right to Water — continued. 

BigM to use of w^teT— continued. 

allowing a user of twenty years, if exercised until 
witliin two years of suit, under the conditions pre- 
scribed, to give, without more, a title, did not pre- 
vent proof of an easement founded on another title, 
independently of the Act. Such a long enjoyment 
as the plaintiff had proved should he referred to a 
legal origin, and the long user of the pain and of the 
superfluous water of the tal, aiforded evidence giving 
rise to a presumption that a grant, or an agreement, 
hiid been made creating an easement. Although, on 
the assumption that some of the obstructions in 
question had existed for more than two years before 
the suit, the plaintifl: might not have shown a right 
under Act IX of 1871, section 27, yet he did not 
require its aid. Meld^ also, that such obstructions 
being continuous acts, as to which the cause of action 
accrued de die in dienUi Act IX of 1871, schedule II, 
part V, clause 31, fixing two years from the date of 
the obstruction as the period of limitation “ for ob- 
structing a water-course,^^ did not preclude a suit 
complaining of obstructions though made more than 
two years preceding the date of the commencement 
of the suit. Eajrtjr Koeb o. Abuh Hosseih 

[I. L. B .5 6 Calc., 394 : L. B., 7 I. A., 240 
7 C. X.. B., 529 

54. Bight to discharge surplus 

water on another's land. — Servitudes, — Servient 
and dominant owners, — Where A. has a right to dis- 
charge the surplus rainfall from his land on to the land 
of A., no length of time will give B. a right to compel 
A, to send the water on ; provided that A. does not 
interfere with any portion of the water which flow^s 
from his land to that of B. in a natural and defined 
channel. The servient owner cannot in’event the 
dominant owner from putting an end to the servi- 
tude at any time he may think proper. Khooeshed 
Hosseih V. Teknarain Sihg . 2 C, Ij. B., 141 

55 , Bight to use of water- 

dr ain, — Proof of enjoy inent of easement for term 
sufficient to give right to it. — In a suit for the recovery 
of a right of easement in a drain that had been closed 
up, in^vhich suit the Munsif found that a drain had 
existed which had recently been closed, and that there 
was no other way whereby w^ater could escape from 
plaintiff^ s land, and accordingly gave the plaintiff a 
decree which was upheld by the Judge, — Meld that 
the real issue to he tried w^as whether the plaintiff 
had enjoyed theeasement for the time (twenty years) 
and in the manner laid down in the law. Eamessijr 
Missbr V, Beojo Bhookxjit Missee 

[25*W.B.,271 

50 . Bight to divert flow of 

water. — Presumption of grant,— User. — A right 
to divert the flow of water into a particular channel 
by erecting a dam across a stream was held to be 
established in a suit brought in 1878 by proof of 
exercise of the right for eighteen years prior to 1871. 
Zamihbae op Huetjpam V. Zamindar op Mbbahgi. 


PEESCEIPTIGBT — continued. 

2. EASEMENTS — continued. 

(i) Right to continued. 

Bight to divert flow of water— 
Vebicheela Surya Narayaka Raju V. Satra- 

CHEELA JAGANADA BAJH 

[1. L. B., 6 Mad., 253 

57 , Bight to water of river.— 

^Relative rights of ripm'imi propr ietors and occupiers 
to the water of river. — Diversion . — User. — Mights of 
the Government. — Khalsa or ragatvadi land. — A dam 
had been in existence across a river for upwards of 280 
years, and during all that time the villages of I). and 
P. had received an equal supply of water from sepa- 
rate sluices in the dam. The Grovernment authorities 
being of opinion that D. required less water than P., 
reduced the size of the I). sluice, and consequently 
the amount of water flowing to the D. village. The 
village of D. was khalsa or rayatvadi, — i.e., was held 
immediately of Government. The inhabitants of 1). 
appealed against the action of Government. Meld 
that the Government had no such right of interfer- 
ence, neither (1) as riparian proprietors (supposing 
them to be such), since the right to the enjoyment of 
the water of a river belongs to the occupant of the 
river-hank, whatever the nature of his tenancy ; nor 
(2) by any other imaginable rights existing in the 
Government as such, since if any such rights evex* 
existed, the long user for upwards of 280 years of the 
water from the dam by the village of D. would be 
amply sufficient to justify a presumption of an ori- 
ginal animus dedieandi in the Government. CoH- 
LEOTOR OP Nasik V. Shamji Dasrath Patil 

[I. L. B., 7 Bom., 209 

53 , — Bight to throw back water 

on another’s land. — Eight of other person to re* 
lieve himself from inconvenience, — The tank used for 
the irrigation of the plaintiff’s village was supplied in 
part by rain-water falling on the lands of the village 
occupied by defendants 9 to 17, and the bund of the 
tank used formerly to throw hack the waters so 
flowing into the tank on to the lands of defendants, 
where it remained till gradually drawn off into the 
area of the tank. Defendants 9 to 17, through the 
agency of the Government, relieved themselves of 
this inconvenience by making a work for draining off 
the water so periodically thrown hack upon their 
land. A channel was also constructed for conducting 
a supply of water to the plaintiffs’ tank. Plaintiffs, 
however, claimed to have the former state of things 
restored, on the ground that they had a prescriptive 
right to throw hack the water on to the defendant’s 
lands and to keep it there till required for use. Meld 
that there was here no object over wdiich a right 
could be acquired. Robinson (Collector op North 
Argot) v. Ayya Krishnama Chariyae. Maniyam 
Narasimma Gatjndan V. Ayya Krishnama Chaei- 
YAR 7 Ma,d., 37 

59 , Bigbt to diseRarge water 

from roof on anotRer’s Isi iid.— Purchaser^ Might 
of. — If a party has ancient right to the discharge of 
water from his roof on a certain piece of land, it is 
not competent for a purchaser of the land to exercise 
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2, EASEMENTS — continued, 

{i) Right to W ATmi— continued. 


Bight to discharge water from roof on 
another’s land— 


Ills right thereto in such a manner as to interfere 
with the easement, and impose the trouble and ex- 
pense on the owner of the easement of procuring 
some new inode of discharge. Sheo Nauth Singh 
Bishonath Singh , , 2 Agra, Pt. II, 191 


60 . 


Suit for femoral 


of wall, — In a suit for the removal of a wall on which 
plaintilf had been allowed by defendants for a num- 
ber of years to rest the thatch of a hut, and which 
wall and thatch, after having been thrown down by a 
cyclone, had been rebuilt by plaintiff, though the 
thatched roof had been again blown down, and there 
was no thatch at the time of the suit, — Meld that, 
under these circumstances, the plaintiff' could not have 
actpiired a prescriptive right that the water from the 
thatch should pass over defendant's lands, and was not 
entitled to restrain him building up the ’wall. Ball 
Moneb Dossee u, Joynaeain Shaha 

[11 W, R., 508 


61. 


Right to discharge water 


from roof on house of Sinothei:.— Limitation , — 
User. — The plaintiff’ and the defendant were owners, 
respectively, of two adjoining houses, having a space 
between them belonging to the plaintiff'. The roof 
of the defendants house, built more than thirty 
years previously, projected over a part of this space. 
The plaintiff' built a new storey to bis house, with 
a roof overhanging the roof of the defendants house, 
and under an alleged custom of the country (Ahmed- 
abad) claimed a right to remove the part of the defend- 
ants roof which projected over his (plaintiff^ s) land. 
He also sued to establish his right to an easement as 
against the defendant of compelling the defendant to 
receive upon the roof of his house the raiu-%vater 
which flowed from the newly-erected roof of the 
plaintiff. Meld, with regard to the former claim, 
that if the enjoyment by the defendant w^ere consi- 
dered as possession, by him, of the space occupied by 
his projecting roof, the Limitation Act extinguished 
.the plaintiff’s right to sue ; and if such enjoyment 
\Yeve to be regarded as a mere easement, then the un- 
interrupted user of more than thirty years vested in 
the defendant a proprietary right to the same. Meld, 
further, wuth regard to the plaintiff’s claim to an 
easement, that the plaintiff could only have acquired 
such easement either by contract or prescription, on 
neither of which did he rely. No custom can he ad- 
mitted to override the provisions of the Limitation 
Act. MoHANHAii Jechand u. Ambatial Bechebdas 
[I. L, B., 3 Bom., 174 


PRESCRIPTIVE RIGHT. 

See Bombay Regulation V ob 1827. 

[I. L. E., 1 Bom., 352 

See Embankments. 

" [I. L, B., 3 Calc., 776 

See Limitation — Statutes ob Limita- 
tion-Limitation Act, 1871, s. 2. 

[I, li. B., 1 Bom., 287 


PRESIDENCY BANKS ACT, XI OP 
1876, s. 4. 


Certificate of administration. — Act 


XXF/J of 1860, — Registration of guardian as 
^rogrieior of shares. — Rower to negotiate. — -A., 
the mother and guardian of a minor, obtained a 
certificate under Act XXVII of 1860. Fart of the 
property of the minor consisted of shares in the 
Bank of Bengal. A, obtained power under her certi- 
ficate to draw the dividends due upon the shares. 
After the passing of the Presidency Banks Act, 1876, 
A. apxilied under section 4 of that Act to he regis- 
tered as proprietor of the shares. The Bank refused 
to register her name as proprietor, and A. then 
applied to have her certificate amended by empovver- 
ing her to negotiate the shares. Meld that she was 
not entitled to have such a power inserted in the cer- 
tificate. In the matteb ob the petition op 
Eabhabullubh Sil 

[I. Ii. R., 8 Calc., 300 : 11 C. L. R., 274 


PRESIDENCY MAGISTRATE. 

Summary trial . — Conviction in non’* 


appealable case . — Code of Criminal Procedure, s. 
870. —in every case which is not appealable to the 
High Court, a Presidency Magistrate should state his 
reasons for convicting the prisoner, so that the High 
Court may judge as to Avhether there were sufficient 
materials before the Magistrate to support the con- 
viction. In the matter op tee petition op 
Yacoob, Yacoob V, Adamson 

[I. L. R., 13 Calc., 272 


PRESIDENCY MAGISTRATES ACT, 
1877, s. 39 (Criminal Procedure Code, 
1882, s. 197). 

See Sanction to Prosecution— Where 
Sanction is necessary. 

[I. Ii. R., 3 Calc., 758 : 2 C. B. B., 520 


s. 41 (Criminal Procedure Code, 
1882, s. 195). 


See Appeal in Criminal Cases— Acts — 
I’residency Magistrates Act. 

[I. L. R., 2 Calc., 466 


s. 87 (Criminal Procedure Code, 
1882, s. 209), 


See Malicious Prosecution. 

[I. L. R., 6 Bom., 376 
See Witness— C iiiMiNAL Cases— Exami- 
nation OP Witnesses— Generally. 

[I. L. R., 5 Calc., 121 
S. C. 4 C. li. R., 305 


■ — s. 124 (Criminal Procedure Code, 
1882, ss. 92, 344). 

See Complaint — Dismissal op Com- 


plaint— Eppect OP Dismissal. 

[I. L. R., 6 Calc., 523 


s. 129 (Criminal Procedure Code, 
1882, s. 495). 


See Counsel. 

.[I. L. R., 6 Calc., 59; 6 C, B, R., 374' 




( 4581 ) 


DIGEST OF CASES. 


( 4582 ) 


PRESIDENCY MAGISTRATES ACT, 

^ continued . . 

s. 167 (Criminal Procedure Code, ■ 

1882, ss. 411, 412). 

Bee Appeal in Ceiminal Cases— Acts — 
Peesilency Magisteates Act. 

[I. D, E., 5 Bom., 85 

See Sentence — Impeisonment— Impeison- 

MENT IN DBEAULT OE FiNE. 

• [I. L. R., 2 Mad., SO 

s. 168 (Criminal Procedure Code, 

1882, ss. 417, 427). 

See Stipe R iNTENDENCE op High Court— 
Charter Act, s. 15— Criminal Cases. 

[I. Ii. R., 7 Calc., 447 

s. 170. 

Bee Criminal Peocehuee Code, 1882, s. 
548 • . I. D. E., 8 Calc., 166 

[10 C. L. R., 190 

... s. 181 (Criminal Procedure Code, 

s. 526). 

See Teanseer oe Criminal Case— Gen- 
eral Cases . I. L. R., 2 Calc., 290 

PRESUMPTION. 

See Charge to Jury— Summing up in 
General Cases , 8 W. R., Cr., 87 
See Cases under Enhancement oe Kent 
— Exemption from Enhancement by 

UNIFORM PAYMENT OE ReNT AND PRE- 
SUMPTION, 

See Gambling. 

[I. L. R., 4 Calc., 659, 710 

See Hindu Law — Custom — Migrating 
Families . 1 B. L. R., P. C., 26 

See Hindu Law — Endowment — Crea- 
tion OF Endowment . 11 B, L. E., 86 
See Cases under Hindu Law — Joint 
Family— Presumption and Onus of 
1*R00E AS TO Joint Family. 

See Hindu Law— Presumption oe 
Death. 

See Mahomedan Law— Presumption oe 
Death. 

See Cases under Ownership, Presump- 
tion OE— 

See Road, Ownership of— 

[I. Ii. R.,4Cale.,206 

of landlord’s willingness to 

grant pottah. 

See Kabuliat— Proof eecessary in Suit. 

[I. L. R., 3 Calc., 498 

of jurisdiction. 

See Jurisdiction oe Criminal Courts 
—General Jurisdiction. 

[1 B. L. R., O. Cr., 15 


PRESUMPTION— 

— of lost grant. 

See Prescription — Easements — Gene- 
rally , . . 15W.R.,212 

See Prescription — Easements — Light 
and Air . . 8 B. Ii. R., O. C., 18 

[6 B. L. R., 85 

S. C. on appeal . , . 12 B, Ij. B., 406 

PREVIOUS CONVICTION. 

See Charge— Form of Charge— General 
Cases ' . , 19 W, R., Cr., 41 

[21 W. R., Cr., 40 
22 W. B,., Cr., 39 
4 Mad., Ap., 11 

See Criminal Procedure Code, 1882, s. 

310 .. . 12 C. Ii. R., 555 

See Cases under Etidence — Criminal 
Cases— Previous Convictions. 

[6 B. L. B., Ap., 15 

See Cases under Sentence— Sentence 
AFTER Previous Conviction, 

PRIMOGENITURE. 

See Cases under Hindu Law— Custom 
— Primogeniture. 

See Hindu Law— Inheritance— Imparti- 
ble Property , 5 Bom., A. C., 161 
[1. Ii. R., 5 All., 542 
I. E. R., 2 Mad., 288 
I. Ii. B., 4 Mad., 250 


PRINCIPAL AND AGENT. 

Col. 

1. 

Authority oe Agents , 

. 4-583 

2. 

Ratification .... 

. 4595 

3. 

Revocation .... 

. 4596 

4. 

Duty oe Agents to Account . 

. 4597 

5. 

Liability oe Principal 

. 4598 

6 . 

Liability oe Agents 

. 4603 


See Account, Suit for— 

[1. L. R., 6 Calc., 754 
I. L. R., 7 Calc., 654 
2 Ind. Jur., N. S., 333 
22 W, R., 191 
See Cases under Bengal Pent Act, 
1869, s. 30. 

See Charter Party . 8 B. L. R., 544 
[I. L. R., 7 Bom., 51 
See Company — Powers, Duties, and Lia- 
bilities OE Directors. 

[5 B. L. B., 195: 
I. Ii. R., 6 Bom., 326' 
See Contract Act, s. 72. 

[I L. R., 1 AIL, 79 
See Goods Sold and Delivered. 

[12 B. L. B., 360 

See Hundi— Notice oe Dishonour. 

[9B.I..B.,Ap.,l 
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PEmCIPAI. AMB AGTl'ET-continued. 

See Inspection of DocTTMBNTa. 

[I, L. B., 2 Bom., 453 

See Interest — Miscellaneous Cases— 
Principal and Agent, 

[23 W. R., 325 

See Limitation Act, 1877, s, 19 (1871, 
8. 20 )— Acknowledgment of Debts. 

[I. L. R., 1 Mad., 385 

See Limitation Act, 1877, art. 60 
(1859, s. 1, CL. 9) . 10 Bom., 300 

See Malabar Law— Joint Family. 

[I. li. R., 1 Mad., 351 

See Cases under Parties— Parties to 
Suits— Agents. 

See Parties— Parties to Suits — Prin- 
cipal AND Agent . 3 Agra, 131 

[I. I«. B., 5 Bom., 208 

See Cases under Power -op Attorney. 

See Res Judicata— Causes of Action. 

[I. L. R., 7 Calc., 169 

See Service of Summons. 

[I. L. R., 4 Bom., 416 

See Tazi Mandi Chitties. 

[8 B. L. R., 412, 415, note 

1. AUTHORITY OP AGENTS. 

Proof of authority. — A^/ent 

acting out of scope of authority . — To hold a person 
bound by the acts of his agent, it must be shown that 
the agent acted within the scope of his authority. 
Monohur Dass y. Been Byal . 3 3N. W., 179 

Beer Kishoee Sahoy v. Government of Bengal 

[17 W. R., 497 

% Effect of act done without 

authority, — Signing document hy unauthorised 
agent, — The signature by an agent of a wajib-nl-urz 
from which the record of an important interest in 
property was omitted cannot be considered as a 
waiver of the right or claim unless he was properly 
authorised to sign it. Imambundee v. Bhugwan- 
BASS . . . IE-. W., 41: Ed. 1873, 38 


3^ Suit against agent 

for account, — Payments or advances to third parties, 
— 'Proof of authority of agent, — As a general rule 
an ageot or collector cannot discharge himself of 
moneys for which he is liable to account, by proving 
payments or advances to third parties, unless he can 
show that such payments or advances were made hy 
the express authority of the principal, or with his 
knowledge and consent. Fagan v, Chunder Kant 
Baneejbb ■ . . . . 7 W, R., 452 

, 4 ^ Implied authority of agent. 

— LiahiUty of principal. — When a person takes ad- 
vantage of the management of his affairs hy another, 
be must fulfil the engagements which that other has 
contracted in his name, provided such, engagement 
be within the proper limits of the manager’s author- 
ity, and be for the benefit of the estate. Koora v. 
; Robinson ' ' . . . .2 Agra, Mis,, 2 


FBI3NCIPAL AND AGENT— 

1. AUTHORITY OP AGENTS— cotowerf. 

5 . Evidence of authority.— 

Policy of insurance. — To prove the authority of an 
agent who underwrites a policy of insurance, it Is 
not necessary, in order to charge his principal, that 
the instrument appointing such agent should be pro- 
duced, if it is shown that he has been in the habit of 
underwriting policies for his principal, and that the 
latter has been in the habit of paying losses upon 
policies so subscribed, Mulchand Chutumal p. 
SuNDAEji Naranji • , 7 Bom., O, C., 89 

3, Q eneral or special 

power of agent. — Evidence of agency. — Where the 
evidence goes to show that a particular person said 
to be the agent of the defendant was reallyi his 
general agent, and did transact business of various 
kinds for his principal, it is unnecessary to prove 
any special power enabling him to enter into a 
particular contract of bargain and sale. Per Mao- 
pherson, J. — The extent and nature of the powers 
vested in an agent are not so much matter of law 
as matter of fact. If it be proved that a person 
acted ordinarily as an agent for the defendant in buy- 
ing and selling articles of merchandise, the fact of 
his not being proved to have previously purchased a 
particular kind of article would not necessarily oper- 
ate against the plaintiff’s case. The Court, in de- 
ciding the question of agency, must look to the 
general evidence on the record. Ram Baks Lal v. 
Kishori Mohan Shaha 

[3 B. D. R., A. O., 273 : 12 W. R., 130 

7^ — Eactors, Ship- 

mentshy, — Consignees. — Custom of Calcutta. — Fac- 
tors having an interest, by reason of their advances 
in their principal’s goods, are justified in shipping 
those goods for sale, either on account of those con- 
cerned,” or “ on account of themselves,” unless their 
general authority was controlled by instructions from 
their principal or by contract. The evidence failing 
to show that any particular usage or custom qualify- 
ing the law of England as between principal and 
factor prevails in Calcutta, — Held that the powers 
and duties of the factors in making consignments 
of their principal’s goods must be determined by the 
general mercantile law. Factors entrusted with 
possession of their principal’s goods, and having 
advanced upon them, shipped the goods to London, 
drawing hills against them in their own names, and 
selling the bills with the shipping documents in the 
market. The acceptance of the factors’ bills by the 
consignees, and the delivery of the shipping docu- 
ments to them, made them the pledgees, but did not 
alter the character of the transaction, which was one 
whereby the factors had pledged the goods for the 
payment of hills on which they (and not the principal) 
were liable as drawers for an amount exceeding tbe 
value of the goods. In such a case no privity exists 
between the consignees and the undisclosed principal. 
Held, therefore, that a loss having occurred on the 
shipments, the principal was liable to tbe factors’ 
estate for the full amount of re-drafts representing 
that loss, although the factors had become insolvents’, 

7ii 
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PEIHOIPAIi AKD AGENT — continued, ! 

1. AUTHOEITY OF AGENTS— 

Evidence of axitlxovit^^contimied, 

and liad in fact paid only a small dividend on the 
re-drafts. MiitTUNJoy CHUCKERBirTTY v. Cochrane 
[4 W. R., P. C. 1 : 10 Moore’s I. A., 229 

S. Pledge by agent without 

authority. — Stai, 5 Sf 6 Vict,y c, 39, ss, 1 3. 

— Factors Actf XFs of ISM, — Notice of agents' 
malafides. — Where an agent entrusted with a docu- 
ment of title to goods pledged it maid fide, or without 
authority, it was necessary, in order to deprive the 
transaction of the protection given by the 1st section 
of the 5 and 6 Victoria, Cap. 39, and to bring it 
•within the proviso of the 3rd section, that the Jury 
should find categorically that the lender had notice 
of tke agent’s malafides or want of authority. To 
prove such notice it was sufficient to show that the 
circumstances attending the transaction were such 
as that a reasonable man, and a man of business, 
applying his understanding to them, would certainly 
infer that the agent had not authority to make the 
pledge, or that he was acting maid fide in respect 
thereof against his principals. Gobind Chijnhee 
Sen V, Administrator Generad oe Beng-al 

[1 lud. Jur., O. S., 17 
1 W. E., P. a, 43 : 9 Moore’s L A., 140 

9 ^ Banian. — Del credere agent . — " 

Dealings hetioeen Native and Furojpea^i firm. — Q. 
S. if Co. employed U. to make purchases for them in 
the bazar, upon orders which were in force for two 
days, and they imposed restrictions on Mis authority 
to pledge their credit, which were not made known to 
those w’ith whom he dealt. His remuneration w^as to 
he certain dustooree on the purchases, and he paid 
and gave receipts for the Jute, as agents for G. S. Sf 
Co. He furnished accounts specifying the price of 
the goods and the expenses incurred by him upon 
them, and upon being paid he affixed his receipts to 
them. The purchases w^ere unusually large, and in 
hooks G; Co. w^ere debited with the amount 
paid for the goods, M. retaining no interest in or 
proiit out of it, J. S., one of the vendors to M., sued 
G. S. Co. for the price of some of the goods so pur- 
chased by M. Reid that a general authority imjilies 
all powers necessary, or usual, or proper, as means 
to effectuate the purposes for which it w^as created. 
A haiiian is a del credere agent with regard to his 
employer in making purchases, and is a principal with 
reference to third persons. Reid also that a person 
who has been allowed to represent himself as agent 
of a merchant under a general authority is not, as 
such, a banian ; that when a native dealer makes pur- 
chases for a European house, the presumption is that 
the vendor gave credit to the native dealer; and that 
goods having been purchased for an employer and 
entered to his debit, and receipts given for them in 
Ms name, raises no presumption that the buyer was 
a banian. Grant, Smith, k Co., v. Jhg-gobxjndoo 
Shaw . Bourke, A. 0. C., 17 : 2 Hyde, 301 

Reid in the same case in the Court helow’- — In 
the absence of a specific contract, a European firm 
in Calcutta is not hound by a contract made by tMrd 


PRINCIPAL AHP AGBHT— 

1. AUTHORITY OF AGENTS 
'Banian — continued. 

parties wdtb their banian, duGGOBUNDOO Shaw v. 
Grant, Smith, k Co. . 2 Hyde, 129 : Cor., 47 

10 , Agent exceeding authority, 

— Variation in time for delivery. — Where a princi- 
pal instructed liis agent to enter into a contract for 
the delivery of cotton at the end of Kartik, but the 
agent entered into a contract for the delivery tliere- 
of by the middle of that month, it w^as lield that 
the agent exceeded his authority in such a manner 
as to exempt the principal from liability upon the 
contract. Though the objection assigned by a prin- 
cipal for repudiating a contract at the time of such 
repudiation he unfounded, he is not precluded from 
subse(][uently availing himself of other valid objec- 
tions. Arlapa Natak V. Narsi Keshatji k Co. 

[8 Bom,, A. C., 19 

11 , Talcing advances. 

— A native lady, possessing an estate in a district in 
which she did not reside, opened an account with a 
banker, through her son, as her agent, to provide for 
the punctual payment of Government revenue, and 
to meet current expenses. Reid that such a course 
of dealing did not of itself warrant the banker in 
advancing to the son, as the accredited agent of his 
mother, large sums of money on bonds. Misrain 
V. Gopal Ladd Doss . . 10 W. R., 376 

12, General agent, Power of.—* 

Rniversal agents. — A general agent has not ordi- 
narily po^vers co-extensive with those possessed by a 
universal agent. A general agent therefore employed 
to carry on a trading business has no authority to 
deal with immoveable property by sale. Doorga 
Churn v. Koonjbeharee Pandey . 3 Agra, 23 

13 , JPoioer of agent 

to horro'iv. — Fmdence of authority. — Although a 
general agent may not have power to borrow money 
for his principal, yet the authority to borrow in a 
particular case may he showni by a previous authori- 
ty, either express or implied, or by subsequent rati- 
fication. Bunwareelall Sahoo V. Moheshur 
Singh . , . Marsh., 544 ; 2 Hay, 644 

14 :, General agent.— iogur" 

chase. — Authority to sell. — An authority granted to 
an agent to purchase does not imply authority to 
sell ; and the mere fact of the principal not question- 
ing his agent’s right to sell is no proof that he con- 
sents to the latter’s exercising such right. GoLtrcK 
Chgnder Chowdry V. Kanto Peeshad Hazaree 

[15 W. B., 317 

15 . Government officers.— On- 

cers acting as agents of Government. — Question of 
authority of Government officers acting as agents of 
Government discussed. Bundle v. Secretary or 
State 2 Hyde, 25, 36 

Johnson v. Secretary or State 

[2, Hyde, 153 
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1. AUTHORITY OF AGENTS--co?*^»e(^, 

X 6 . — — Master and servant. 

goods on credit— Semhle~li a master usually 
instructed Ills servant to buy goods upon credit, he 
will be bound by his acts, even when he has pro- 
hibited him specially from buying upon credit, 
ISTaeainee Koonwaeee «5. JooauL I^iSHOEB Roy 

[ 6 W.R,, 309 

17 , — Agent employed to make 

wagering contract. — Money paid on account of 
wagering contract i Liahilitg for, — Act XX^I of 1848. 
—An agent employed to effect a wagering contract 
is entitled to recover from his principal money paid 
on his account in respect thereof, his authority not 
having been revoked. The claim is not affected by 
Act XXI of 1848. Teibhxjvandas Jagjiyandas 
M oTiiiALL Ramdas . . • 1 Eom., 34: 


13 , Agent sent to bid at auc- 

tion *— Act s. 257.— The sending a man 
to bid at an auction cannot be considered as conduct 
calculated (in the language of the Contract Act, sec- 
tion 237) to induce third persons to believe he had 
ffeneral authority to buy. Mackenzie, Lyall, 

& Co., V. Moses • . . 22 W. R., 156 

13 ^ ... Agreement hy 

agent with third party.— yflion a principal merely 
authorises an agent to bid at an auction, he is not 
liable for an agreement entered into by the agent 
with a third party pledging him to pay to such 
party a certain sum in consideration that he should 
abstain from bidding. Eshan Chxjneeb Singh u. 
Shama Chuen Bhutto 

[2 Ind. Jur., N. S., 87 : 6 W. B., P. C., 57 
^ 11 Moore’s I. A., 7 

20. Husband and wife.— Jfor^- 

gage hy w?:/e.— When a man allowed his wife to have 
control over certain property and to mortgage it, 
Meld that she acted as his agent, and that he was 
bound by her act. Mooeadee Bebee 1 ). Syeeool- 
LAH . . . . . W. B., 1864, 318 

g»l^ — Suit for goods 

sold 'and delivered to -wife after separation.— It is 
not necessary that knowdedge of a separation between 
hnshand and wife should be brought home to the 
plaintiff in an action for goods sold and delivered to 
the wife after separation where plaintiff has long 
dealt with the wife as the husband" s agent. Sham 
C iiUND Doss y. Cox .... Cor., 82 


Gomasbta, Power of. —Con- 
tract through hroher. — N. sued J. S. cjf Co. for 


22 . 


l-tavo vibivwyiv . ------ -- -- , 

damages occasioned by the inferiority oi certain 
goods which he alleged that he bought of them on a 
verbal contract made by his gomasbta, M., through his 
broker F. The defendants" case was that the con- 
tract was a written one, and contained a stipulation 
exempting them from liability on certain conditions 
%vhich had not been complied with, and was made by 
K.^ one of the plaintiffs" gomashtas, hy the pen of J 
one of their brokers, whom E. had authorised to sign 
the contract. The Court below found that K, was 


PBINCIPAL and AGM’MT—conUnuei, 

1. authority op AGENTS— 

Gomaslita, Power of— continued, 

M.^s gomasbta, but could not, as such, depute a thud 
party to sign a contract for W., and judgment was 
given for the plaintiffs. On appeal, — Meld that a 
gomasbta has a general authority to manage his ein- 
ployer"s business, not as a mere agent, hut with 
power to do all acts necessary for carrying it on, and 
to authorise brokers to make contracts. A broker 
authorised to sign a particular contract is not author- 
ised to sign it if it contain a stipulation nnknown to 
his employer, and vice versa. Jaedine, SkiNNEE, 
& Co., t?. Natkoeam . Bourke, A. O. C., 43 

23 . ------- GomasMa em- 

ployed to collect rents,— Fower to distrain.— Eati- 
fication. — A gomasbta employed to collect rents is not 
authorised to distrain, unless he has been expressly 
authorised hy power of attorney. Therefore, if a 
gomashta, without such express authority, distrain for 
rent due, or pretended to be due, to his principal, his 
principal is not hound, hy his acts, unless he ratify 
them, as, for example, hy receiving the proceeds of 
the distress, knowing they had been obtained by dis- 
tress. Ramjoy Mundue V, Kallymohijn Roy 
Chowdhey ...» Marsh., 282 
S. C. Kaxlymohun Roy Chowdhey v. Ramjoy 
Mundux . » « • ^ Hay, 289 


24 , — — — Authority to sue 

for principal without special 'powers.— suit foi 
rent under Act X of 1859 may be instituted by a 
<^oinashta employed in the collection of rents oi man- 
agement of land, on behalf of his principal, without 
his being specially empowered by warrant of attor- 
ney. Mbajan Khan v. Akaxly 
^ TMarsh.. 384 : 2 Hay, 426 


25, — Authority to sue 

on hehalf of principal— In a suit, under Act X of 
1859, where plaintiff sues as a gomasta of the zemin- 
dar, it is not necessary that a power of attorney or any 
other formal document conferring a special power on 
the plaintiff should he produced, if it is proved from 
the evidence that he filled that character. Madtio 
Singh v , Guneshee Lalx . • 2 Agra, 275 

20 . Tehsildar, Power of,— Act 

X of 1859, s. 69. — A newly-appointed tehsildar 
stands in the same position in respect to arrears of 
rent which accrued during the time of his predecessor 
as in respect to rents accruing during his own time, 
and may take advantage of section G9, Act X of 
1859, in respect of one as well as the other. Meld 
(by Maekbt, j.) that no one can he plaintiff in a suit 
for rent except the person who has the right to re- 
cover; the only effect of section 69 being to enable 
the person who is employed in the collection of rents, 
to sue as agent. Meld, also (by Maekby, Jl), that 
though it has been decided that a general authority to 
collect rents and to sue for them must be stamped, if 
in writing, it has not yet been decided whether such 
authority must he iii writing. Modhoosoohun 
Singh v, Moean & Co. . . . 11 W. R., 43 

7' h.2 ' 
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1. AUTHORITY OF AGENTS-cowjJtmee^i. 

27, — Naifo, Power of.— Power of 

mqfussil naih to grant pottahs at fixed rents, — As it 
does not fall within the ordinary scope of the duties 
of a inofussil naih to grant pottahs for fixed rents, it 
is requisite in such cases that express authority 
should he proved to make the grants valid. GoLtrcK- 
MONEE Dabea •«. Assimoodeeit . 1 W* B., 66 

OoMA Taea Debia V. Peena Bibeb 

[2 W. B., 155 

PUNCHANTJN BOSE V, PEAEY MoHUE DeB 

[2 W. B., 225 

Kalee Coomae Doss v. Anees 

[3 W. B., Act X/:l 

23, ; JBoioer to grant 

mokurrari lease. — The grant of a mokurrari lease is 
heyond the scope of a naih’s general authority. To 
enable him to give such a lease his principaTs special 
consent or approval is necessary. TJnnoda Peeshad 
Baneejbe V. Chunbee Seehue Deb 

[7 W. B., 394 

29. Agent of lessor.— Power to 

grant lease. — Stipulation for recovery of costs of 
litigation from lessor. — The agent of a lessor was 
held to have acted in excess of his power in granting 
a lease containing a stipulation that the lessee Tvas to 
receive from the lessor the expenses which he might 
incur in any litigation which might take place with 
third parties respecting the land leased. Where such 
litigation did ensue, and the lessee w’as cast in costs, 
he was held entitled to recover the same, not from the 
lessor, hut from the agent. Kenny v. Mookta 
Soondeeeb Dabee , . . .7 W. B., 419 

30 ^ Agent of inamdar. — Power 

to lease on permanent tenure. — An inamdar’ s agent 
cannot grant lands on suti or other permanent tenure 
without express authority from his principal. Nasae- 
TANJi Hoemasji o, Naeayan Teimbak Patil 

[4 Bom., A. 0., 125 

31* Manager. — Agent granting lease 

on pretended title aftertoards set aside. — Right of 
lessees to possession. — Where a manager has conveyed 
certain property to himself hy a pretended deed of 
gift, and under such pretended title granted a dur- 
mokurrari lease, and his title is set aside hy a decree 
of Court, the lessees cannot he allowed to maintain 
possession, at any rate, where the lease granted is he- 
yond the powers of the manager as agent. Sheo 
Shunkee Ball v. Dhtjem Joy Pooeeb 

[8W.E.,360 

32. Agent of zemindar.— Powor 

to authorise transfer of lease.. — ^Without special 
powers the ordinary agent of a zemindar who cannot 
grant a lease cannot authorise the (iiiasi transfer of a 
lease by a tenant to some other party. Rai Moora- 
EEE Doss V. Buoha Singh , 4 N. W,, 122 

33 ^ Agent of owner of estate. — 

Zease hy agent. — Fraud and collusion. — Ratification. 
—In a suit to set aside a lease as granted without au- 


PEINCIPAIi AND AGENT— 

1. AUTHORITY 0¥ AGEBTB--- continued. 
Agent of owner of estate— 

thority hy an agent to the defendant, who was the iiaib 
of the estate, and aslprocured by fraud by the defend- 
ant in collusion with the agent, the latter charge of 
collusion having been withdrawn at the hearing before 
the Subordinate Judge, the High Court remarked on 
the impropriety of presenting a plaint charging collu- 
sion between the agent and defendant without good 
grounds for such imputation, and on the withdrawal 
of such charge at the hearing if there were grounds 
for it; and agreed 'with the Subordinate Judge in 
thinking that the owner of the estate in issue must 
he presumed to know what was being done on her be- 
half hy her agent. The presumption is that a man 
acts rightly and not fraudulently. The mere circum- 
stance that the rents were low does not give rise to 
the presumption that there had been fraudulent con- 
duct on the part of the naih, or that he did not state 
the circumstance to the agent before obtaining the 
lease from him. There is also this difference hetween 
this case and other cases in which contracts between 
principals and agents are sought to he set aside on 
the ground of good faith, that here another agent is 
interposed, and it is not the case of the defendant 
(the naih) making a report to the owner in England. 
Even supposing the original transaction liable to he 
set aside, the ratification hy a person having autho- 
rity from the owner to make inquiries and ratify 
w^hat had been done would render it invalid. An- 
NXTND ChENDBB BoSE V, BeOUGHTON 

[17 W. B., 301 

Affirmed hy Privy Council, Administrator 
Geneeal oe Bengal v. Anundo Chdnder Bose 

[21 W. B., 425 

34 . Agent for receipt of rent. — 

Notice of reneioal to , — A lessor’s agent for the 
receipt of rent is not necessarily his agent to receive 
the lessee’s notice of option to renew the lease; but if 
he has received such notice, and given it to the lessor 
within time, the notice is sufficient. Barnet 
Skinner 2 W. B., 208 

35 . — — Agent to give lease.— 

of prior claim,— SemhlBi per Noeman, «/., — A person 
who has authority to conduct the negotiatioii*respect- 
ing a lease is such an agent that a notice to him may 
be notice to his principal. Nuddeae Chand Sein v, 
Kishoree Lal Chuckeebutty . 7 W, B., 463 

33 . Headman of village.— 

of, to hind co-sharers. — Meld that to make the acts 
of the headmen of a village in boundary disputes 
and other matters binding on the co»sharers it is not 
necessary that there should he specific authority by 
power of attorney or otherwise, or subsequent express 
or implicit assent or sanction in absence thereof. 
Requisite authority may be inferred from the facts 
of each case hy showing that the headmen of the 
village have usually in similar disputes been permit- 
ted to act and represent for the other sliarers. Meld^ 
also, that agency in every case can only he created by 
the will of the principal, and his will may he mani- 
fested in writing or orally, or simply hy placing 
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1. AUTHORITY OF AGENTS— 

Headman of ■village — continued. 
another in a position so as to be understood according 
to ordinary rules and usages to represent and. act for 
one who has placed him. GuNaAPEESHAD v. Ajoo- 
PEIA Pbeshad, Gunq-apekshad V. Rampbbshad 
[Agra, H B., 31 : Ed. 1874, 23 

37. Agent in survey of land,— 

Thak bust map, — Act of agent, — indorsement. — icU 
dence . — In a suit for possession of certain lands, for 
I rectification of a thakbiist map, and reversal of an 

' Act X decision, the piainlilfs obtained a decree in the 

Court of first instance, the lower Appellate Court, and 
subsequently in the High Court on appeal. It ap- 
peared that the lower Courts had before them an in- 
correct copy of the thakbust map, the original form- 
ing part of the record of another suit. The High 
Court on appeal refused to send for this map, hut 
subsequently, on review, it was sent for. There was 
an endorsement on the back, which did not appear on 
the copies originally before the Court, to the effect 
that the lands in dispute were pointed out by one 
T. C., acting as agent for the plaintiffs, to be 
measured as belonging to the defendants talook. 
Meldi the case must he remanded to the lower Appel- 
late Court to determine (1) whether T. C. was the 
agent of the plaintiff; (2) whether, acting within the 
scope of his authority as such agent, he did sign the 
map as a correct map and pointed out the lands as 
belonging to the defendant; (3) and if so, how far 
these acts of the agent were binding on the plaintiffs. 
# SlTDAKHINA CHOWDHEAIN Raj MoHAN BoSE 

[3 B. L. E., A, C,, 877 

33 ^ Power to appear in suit.-— 

Manager. — The manager of an estate under a safu- 
iiamah on behalf of B, cannot, without spetual autho- 
rity from J5., represent him in any suit or charge him 
with the costs of the defence of an action brought 
against him. Bhoeanath Sandyal^j. Gofeee Pee- 
SHAD Moiteo . . . . 16 W. B., 310 


39 . ^ Bower of attor- 

ney. — Option of agent to accept service of summotis. 
— A person holding a power of attorney, even if au- 
thorised by the power to appear and defend suits on 
behalf of his principal, is at liberty to refuse to accept 
service of summons and appear in a suit brought 
against his principal, hut may either act upon the 


power or not as he may think proper. In the mat- 
CCBB OE THE PETITION OE LeCHMEE ChITND 

[I. li. R., 8 Calc., 317 

40. — Power to carry on suits.— 

Assent to he hound hy witness. — An agenPs assent to 
be hound by the statement of a particular witness is 
not an assent to arbitration, but is an act entirely 
within the scope of his general authority as agent to 
carry on his principaFs suits, and to do all acts ne- 
cessary to that end. Rajendee Chundee Hewq-ee 
V . Mahomed Aynooddeen . W. R., 1864, 143 

41 . Mooktear, Power of.-- Ad- 

mission of title hy mooMear. — Authority of mooTc- 
tear to hind mortgagee. — Where a mortgagee signed 
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Mooktear, Power rot— continued. 

a mooktearnama, in which he stated that he would 
abide hy any arguments which might be urged, and 
any documents which might be filed by tbe mooktear 
thereby appointed, and tbe mooktear subsequently 
filed a written statement signed hy himself alone in 
which he admitted the mortgagor’s title, — Held, the 
written statement could not be incorporated with the 
mooktearnama so as to make it part of the document 
signed by tbe mortgagee. Luchmee Buksh Roy v. 

Runjeet Ram Panday 

[13 B. I.. R., P. C., 177 : 20 W. R.,375 

S. C. in Court below « . 12 W. B., 443 

42. MooMear ap- 

pointed hy sevef'al co-sharers. — Authority of agent . — 

^Evidence of general authority. — Where a general 
mooktear empowered to act on behalf of co- sharers 
does formal acts to enforce the rights of his princi- 
pals, (the zemindars), it is not necessary to trace back 
bis authority in each case to the explicit sanction of 
every single member of the family. Mooktears 
must be considered to have a certain discretion, and, 
unless the contrary is shown, to do such acts as 
come within the ordinary scope of their duty with 
authority. Hueey Kisto Roy v. Motes Lald 
Nundee . , . . , 14 W. B„ 36 

43. Authority to , ,p 

sign deed of sale. — Broof of authority of agent . — 

Where a man resists liability for a deed of sale exe- 
cuted by his am-mooktear, it is necessary for the 
purchaser claiming under that deed to show that the 
mooktear had authority either by virtue of a gene- 
ral or special power of attorney to execute that deed 
and to bind his principal by executing that deed. 

Mohan Kooee v . Ajoodhya Doss 

[20 W.,B.,119 

44 . — — ' Bardanashin wo- 

fnan. — Account stated. — A mooktearnama executed hy 
a pardanashin w’oman appointed her husband to be her 
general mooktear, and declared that “all acts done 
hy the said mooktear, such as giving and taking 
loans to and from others, executing on my behalf, 
getting executed ill my favour, deeds of absolute sale,’* 
and so on, “ shall be accepted by me.” It was sought 
to render the i)rmcipal liable, on an account stated 
hy her husband as her mooktear so empowered, for 
a debt, without proof that the money constituting it 
had been borrowed on her account. JSeld, on the 
construction of the mooktearnama, that the mook- 
tear had no authority to bind her by such a statement 
of account, whatever authority he might have had to 
hind her hy an actual borrowing of money on her be- 
half. No implication of authority in the mooktear 
to bind the woman by his stated account had arisen 
from the carrying on of a course of business. Ac- 
cordingly, when the evidence of express authority 
failed, the statement of account by the mooktear 
was insufficient to render the priiicixial liable. No 
evidence was given of the items lent, so as to estah- 
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lisli an indel3tedness independently of tlie account 
stated. Sudisht Lall <j. Sheobaeat Koeb 

[I. L. E., 7 Calc., 245 
Xi. E., 8 I. A,, 39 

45. — Manager of firm . — Fotver of 

manager to hind partners in concern , — The partners 
of a concern are bound by the acknowledgments of 
their manager, as their avowed agent. Masseyk v. 
Geish Chundee Chuckeebutty . 24 W, R., 34 

40 ^ Partner of firm. — 'Knoioledge 

of person dealing imtli partner , — Contract incapable 
of divis ion, — Aiirmof carriers authorised one of their 
partners to draw bills on the firm to the extent of 
B200 each. The partner, acting in excess of his 
authority, and without the knowledge of the firm, 
made two promissory notes, in the name of the firm, 
for 511,000 each. The plaintiff knew the partner 
was limited to a particular sum, but also knew that 
two of his bills for E300 each had been previously 
accepted by the firm. In an action on the notes,— 
Meld, first, that the firm was not liable for the whole 
amount drawn ; and secondly, that the contract, where- 
on the action was founded, was not capable of division, 
and, therefore, the firm was not liable to the extent 
of R200. Peemabhai Hemabhai v. Brown 

[10 Bom., 319 

47 , Partnership in tea garden. 

— Liahilitg of partner for acts of managing partner , 
— Authority of agent. — By an agreement made on 
22nd July 1862 between C. and T. (since deceased) 
and the defendants P. and B., C. agreed to sell, and 
T., F., and S. to purchase, a half share in the lands, 
plantation, and estate belonging to C., known as 
the Laojan Tea Estates and Grants. The agreement 
provided that C. was to conduct and manage all 
matters and affairs of the estates, hut nothing was 
said as to its being done in his own name or in that 
of the partners of any firm. Money to carry on the 
business was provided by means of bills drawn by 
the local manager upon C. in the same manner as if 
he (C.) had been the solo owner, the defendants being 
fully aware of this and finding the funds. This 
mode of dealing continued down to the time of the 
transaction which is the subject of this suit. The 
only act in the way of notice to the public on the 
part of the defendants was a notification in a direc- 
tory published by them in Calcutta (T., S,, Co. 
being booksellers and publishers), in which in thf 
list of tea estates the Lao j an concern was mentionetv 
and C., T., F,, and S. named as proprietors. In the 
directory for 1870 and 1872 C. was also described as 
Calcutta agent. This suit was brought to recover 
a balance due in respect of moneys alleged to have 
been advanced by the plaintiffs on the tea to he 
manufactured in the season 1872, the plaintiffs being 
tea 'brokers who made the advances on the security 
of tea invoices^ and bills of lading. The terms on 
which the required advances were to be made were 
arranged by an agreement, dated 9th February 1872, 
between C. and the plaintiffs, who were under the 
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belief that C. was the proprietor of the Laojaii 
concern and not merely manager. By reason of C/s 
death and the non-delivery of a portion of the 
season’s tea, the plaintiffs were unable to reimburse 
themselves for their later advances, and brought the 
present suit against the defendants, wlio, tliey contend- 
ed, were bound by all Cfs acts and dealings. Meld 
by Couch, C. J., that, assuming that the plaintiffs 
knew what was in the directory, it could not be con- 
sidered as a notice to them that the authority which 
C. had been exercising, and which lie continued to 
exercise with, so far as it related to bills and drafts 
drawn by the local manager, the knowledge of his part- 
ners, the defendants, had been determined, and tliat 
he had only the authority of an ordinary Calcutta 
agent. Meld, also, that the question in the case 
was whether the transaction between C. and the 
plaintiffs wars within the scope of the antliority 
which C. had, or was allowed by his partners to ap- 
pear to have, in managing and conducting the affairs 
and business of the partnership. It was a question 
of actual or apparent authority, and whether the 
transaction was one which the owner of a tea garden 
carrying on the cultivation of it would in the ordi- 
nary course of business enter into. Meld, further, 
that the transaction would have been according 
to usage if C. had been the sole owner of the gardens, 
and the defendants, by allowfing him to manage osten- 
sibly as sole owner, clothed him with every authority 
incidental to a sole owner in that business. The de- 
fendants ^vere therefore hound by the agreement of 
the 9th February 1872. Spine v. Moean 

[21 W. B., 161 

48. Mercantile agent. — Foicer of 

agent to indorse hills, — Special authority. — Implied 
authority. — A special authority is required to em- 
power a mercantile agent to draw or indorse bills 
and notes, but the authority may be implied from 
circumstances, Pestonjee Nesseewanjee v. Gool 
Mahomed Sahib ... 7 Mad,, 369 

49 , Managing agent. — Liahilitg 

of principal. — Banker and ctistomer. — Bills of eo?- 
change. — Indorser and acceptor. — N. cf* Co., the 
managing agents of the Baree Tea Company, had a 
general banking account with the Oriental Bank Cor- 
T ration, which account they were allowed to over- 

, if aw on having the overdraft properly secured. Under 
the articles of association of the Baree Tea Company, 
N. 4* Co. had power to “ draw, accept, indorse, and 
negotiate on hehaU’ of the Company all such cheques, 
promissory notes, drafts, &c., as should be necessary 
for enabling them to carry on the business of the 
Company.” Purporting to act under this power, M. ^ 
Co. drew a bill of exchange on the manngiug agents 
of the Company, which was accepted by the latter, and 
indorsed by N. Co. to the Oriental Bank Corpora- 
tion, who credited the amount to AT. 4* Go.’s general 
account. The amount was drawn out by cheques 
drawn by M. 4* Co. personally without reference to 
the Baree Tea Company, and there was no proof that 
the money had been applied for the purposes of the 
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Baree Tea Company. Seld, in an action by the Ori- 
ental Bank against the Baree Tea Company, that the 
latter were not liable on the bills as acceptors. Ori- 
ental Bank Corporation v. Baree Tea Com- 
pany . I. X. E., 9 Calc., 880 : 13 C. L. E., 412 

50 ^ Agent acting contrary to 

antliority, — Liahility of agent,— kn agent who 
acts contrary to the authority given him by his prin- 
cipal is himself liable on the transaction in wRich he 
has so acted. Gomanee Lall v, Jeewen Ram 

[2 Agra, 33 

51 , Agent acting out of scope 

of authority. — Liability of principal. — ]Ieldi\\dt.t 
an agent who is appointed for the general manage- 
ment and conduct of business cannot bind his princi- 
pal by an unusual contract, not strictly relating to 
the conduct of the business, unless he has express or 
imi)lied authority for the same. The fact that a 
consignor dealt in good faith with the agent, who 
exceeded his authority, is not sufficient to bind the 
principal. The consignor dealing with the agent 
ought to satisfy himself of the agenPs authority. Tlie 
defendant, not having ratified his agent’s act by re- 
ceiving the benefit of the contract, cannot he hound 
by the acts of his agent and liable to make good the 
losses. Mudaeee Ball v. Gilmore 

[3 Agra, 196 

52, Payment to agent in belief 

lie was principal. — LiahiUty of purchaser.— 
Where a party purchased cotton from a person both 
banker and broker, upon the just belief authorised by 
the facts that he (the seller to him) was the principal 
and not merely a broker, and paid him in good faith 
the price of the article purchased, he cannot he held 
liable to the real principars claim, such payment pro- 
tecting him from further liability, Petumber Bhu- 
GUTT ij. Mtjthoora Bass . . 1 Agra, 121 

2. RATIFICATION. 

53 , Effect of ratification. — Act 

of pr incipal . — Where the act of the agent has been 
communicated to and ratified by the principal, it be- 
comes tlie act of tbe principal in point of law. Pes- 
TONJBE Nesseewanjer V. GooL Mahomed Sahib 

[7 Mad., 389 


54 . Promise to redeem mort- 

gage, — Consideration, — Contract made hy agent on 


Ms own behalf — Tlie plaiiitiif sued the defendant on 
mortgages executed to the plaintiif hy the adoptive 
mothers of the defendant (who were also defendants) 
subsequently to his adoption. The plaintiff contend- 
ed that the mortgages had become eifectuai as against 
the defendant by reason of his subsequent conduct. 
Evidence w^as given that he had promised his adoptive 
mot! levs to redeem the mortgages, and that he had 
stood hy and allowed the plaintiff to carry out the 
provisions of the mortgage-deeds to his own detriment 
hy paying maintenance to the defendant’s adoptive 




PEIHCIPAIi AND 

2. RATIFICATION— 

Promise to redeem mortgage — continued. 
mothers, and by paying offi certain mortgages wiiich 
Jiad been created by them previously to the adoption 
of the defendant. Eeld that the defendant was nob 
liable upon the mortgages. His promise to redeem 
the mortgages was not made to the plaintiff, hut to 
his adoptive mothers, and there was no consideration 
for such promise as he made. Nor could the promise 
have the effect of ratification, for the ratification of 
the authorised contract of an agent can only he effec- 
tual when the contract has been made by the agent 
avowedly for or on account of the principal, and not 
when it has been made on account of the agent him- 
self, Shildeshyar V. Ramchandrarat 

[I. L. E., 6 Bom., 483 

55 , Aequieseenee by eo-sharers. 

— Mortgage by lumberdar. — Acquiescence in acts of 
agent. — Where a mortgage was made hy a lumberdar 
of his own share and shares of his co-sharers as 
agent on their part in order to raise a sum required to 
pay the Government revenue, — Held that ,the co- 
sharers, being aware of the fact of mortgage, and 
not having at the time repudiated it, and, moreover, 
having acquiesced in the decree of the Court of first 
instance which awarded their shares on payment of 
their quota of the mortgage-debt and interest, must 
be taken to bave thereby consented to tbe act of the 
Inmberdar which was done on their behalf, PUN- 
CHXTM Singh v. Mtjngle Singh 

[2 Agra, Pt. II, 207 

50 , .Acquiescence by mortgagor* 

— Condition in wajih-ul-urz . — ’Execution of toajib’ul- 
nrz as mortgage. — Meld that the original proprietors 
were not hound by a condition in the wajih-ul-urz which 
had been signed and attested by a third party then in 
possession, not as authorised agent on behalf of the 
proprietors, but as a mortgagee. Subsequent acquies- 
cence by the mortgagor or his representative might 
be only an acquiescence in the mortgagee’s act to the 
extent and in the qualified way in which his consent 
was given. Bhageeruth tJ. Mohxjn 

[2 Agra, 129 

But see Misajoolnissa v, Bhnseedhur 

[1 W., 183 : Ed. 1873, 277 

3. REVOCATION. 

57 . Agency of manager. — Eevo* 

cation hy one of several shareholders. — A principal 
can determine the authority given to an agent. The 
authority given to a manager may be revoked by a 
shareholder, and another shareholder cannot resist 
such revocation, unless there has been a stipulation 
in the deed providing for the appointment of a 
manager that the authority should continue for some 
definite time. Btjlakee Lall n. Inberpifttee 
Kowar 3 W. B.r 41 

53 ^ "Agent to sell ’ property.— 

Agreement . — 'Remimerationforworlc and labottr done. 
— ^Thfi defendant requested the ifiaintiff to sell for him 
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PEIMCIFAI. AMB AQUBT^-continned, 

3. KEVOCATiON—cow^iwwef?. 

Agent to sell -pvo-perty-^cuniintied. 

a plot of ground on the Esplanade in Bombay at any 
rate exceeding the price at which the defendant him- 
self had purcliased it, and agreed to give him as remu- 
neration half of the net profit realised on the sale. The 
defendant subsequently revoked this authority, and the 
plaintiiS shortly afterwards found a purchaser, whose 
of^er the defendant did not accept. Held that the 
plaintiff could not recover on the agreement, which 
had not been performed on his part ; that there was 
no ground for holding that the plaintiff and the 
defendant were partners in the transaction as between 
themselves ; and that the plaintiff was not entitled to 
recover for work done as broker, or for coinmission, 
the nature of the agreement being that the plaintiff 
took the risk of the authority being revoked. Hurst 
V. Watson . . 2 Bom., 423 : 2nd Ed., 400 

59 , Hereditary agency. — Contract. 

•— Consideraiion. — Specific performance . — Contract 
Act {IX of 1872) t ss. 202, 203. —The defendant, by an 
agreement in the nature of a letter of attorney, con- 
stituted the plaintiff and his descendants the hereditary 
agents of the defendant, gave him authority to collect 
the rents of his share in an inam village, and pro- 
mised to pay him an annual salary out of the rents. 
Held that, as between the parties and during their 
lifetime, the appointment was valid and binding, 
whether or not any valuable consideration passed, — 
the mere acceptance of the ofliice by the plaintiff 
being a sufficient consideration for the appointment. 
But, independently of the terms of the agreement, 
and w’hether or not the agency had been created for 
valuable consideration, the defendant had, under the 
general provisions of section 203 of the Contract 
Act (IX of 1872), a right to revoke the authority, 
as the mere arrangement that the plaintiff^ s salary 
should be paid out of the rents could not be regarded 
as giving to the plaintiff an interest in the property, 
the subject-matter of the agency, within the meaning 
of section 202. If the defendant had revoked the 
agency improperly, the remedy lay, under ordinary cir- 
cumstances, in a suit by the plaintiff for damages for 
breach of contract. Where, however, the plaintiff 
chose to sue for specific performance, and demanded 
arrears of salary, — Held that, without a valuable 
consideration for the defendant’s promise, the agree- 
ment passed by him to the plaintiff would be nudum 
•pactum, and the plaintiff would not be entitled to 
recover, except for work and services actually ren- 
dered, ViSHNUCHAEYA • 0 .. llAMCHANDEA 

[I. E. B., 5 Bom., 253 

4. DUTY OF AGEISTTS TO ACCOUNT. 

00 . Form of account.-— io 

inspect hooks. — Per Field, J . — It is the duty of an 
agent to render proper accounts to Ms employer 
irrespective of any contract to that effect. And he 
does not discharge that duty hy merely delivering to 
his employer a set of written accounts without attend- 
ing to explain them, and produce the vouchers by 
which the items of disbursements are supported. In 


PRIHCIPAIi AHB AGBHT— 

4. DUTY OF AGENTS TO ACCOUNT— 
iinued. 

Eorm of account — continued. 

order to enable an agent to prepare accounts to be 
furnished to his principal, he should be allowed to 
have reasonable access, at proper times and in the pre- 
sence of responsible persons, to sucli books and papers 
in the principal’s possession as may be necessary for the 
preparation of the accounts. Annoda Persad Koy 
•0. Dwaekanath Gangopadhya 

[I. E. B., 6 Calc., 754 : 8 C. L. B., 321 

0X, Bight to account on death 

of manager. — ^Manager of company and employer. 
— JLiahility to account. — Accrual of right on death of 
manager against representatives. — A manager is 
bound to account to his employer whenever he is 
called upon to do so under reasonable circumstances. 
On the death of such manager a fresh right to an 
account accrues to the employer as against the 
manager’s representatives. Lawless v. Calcutta 
Landing and Shipping Company. Calcutta 
Landing and Shipping Company v. Lawless 

[I. Ii. B., 7 Calc., 627 

5. LIABILITY OP PEINCIPAL. 

62. Proof of purchase having 

been made for principal. — Constructive pur^ 
chase hy agent with funds of principal. — To estab- 
lish a primd facie case of constructive purchase by 
an agent out of the funds of the principal, it must 
be proved that at the time of the purchase the agent 
had in his hands funds of the principal sufficient to 
nmke the purchase. Eookonissa v. Woolput Ali, 
SuFDUE Ali v. Woolput Ali . 3 W. B., 232 

03 , Bight to sue principal.— 

Mlection to sue agent. — Suit, Dismissal of, — Where a 
creditor sued an agent of his debtor, alleging that 
the agent had made himself personally liable for the 
debt, and the suit was dismissed on the ground that 
the creditor gave credit to the principal, — Held 
that the creditor was not debarred hy such proceed- 
ings from suing the principal. Eaman v. Vaieatan 

[I. Ii. K., 7 Mad., 892 

04 , Purchase by agent out of 

scope of authority.— in indigo factory. 
Purchase of seed hy. — Disclosed principal. — Held 
by the majority (Glover, J., dissentiente) that it is 
not within the reasonable scope of the authority of 
an assistant in an indigo factory to purchase any 
amount of indigo seed for his master and to make 
his master liable, particularly when the seed was not 
purchased or used for the factory i and that though 
the assistant, in writing to the vendor for the seed, 
styled himself in the body of the letter as the 
manager of the concern, yet his signing himself for 
another person, and not for the owner of the factory, 
disclosed to the vendor that the other person and not 
the owner of the factory was his principal. Eo- 
ghoobuedyal Mundue V. Christian 

[3 W. E., 123 
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PEIHCIPAIi' AHB AGBOT— 

5. LIABILITY OP VRimimi^-^^contirnied. 

05 , ^ — Carriage of goods by rail- 

way, — Goods passing over the lines of several com- 
panies. — Agreement for interchange of traffic. — Loss 
of goods. — LiaUlity . — The plaintiff delivered to the 
Madras Eailway Company a hale of cloth for 
carriage from B., a station belonging to that com- 
pany, to S., a station belonging to the. defendants, 
the G. I. P, Kailway Company, and obtained from 
the Madras Company a receipt which recited that it 
was granted “ subject to the rules and regulations 
and charges in force on that or any other railway 
over which the goods might pass.” The goods were 
lost while on the line and in the charge of tlie 
defendants, the G. I. P. Kailway Company, and the 
plaintiff sued them for damages for breach of the ’ 
contract of carriage. Between the two railway com- 
panies there existed an agreement arranging for the 
interchange of traffic, which provided, inter alia, 
that goods should be booked through to and from all 
stations on both lines at certain stated rates j that in 
such cases one company should receive payment and 
should account to the other •, that any claim for loss 
or damage should be paid by the company in whose 
custody the goods were when lost or damaged, or, if 
that could not be ascertained, then by both com- 
panies rateably ; and that no alteration affecting the 
through traffic should be made by either company 
without previous notice to the other. The defend- 
ants pleaded that the suit was wrongly brought 
against them, as there was no contract between 
themselves and the plaintiff. Held that the suit, 
whether or not it might also have been brought 
against the Madras Railway Company, was rightly 
brought against the defendants, inasmuch as the 
agreement between the two companies, if it did not 
actually constitute a partnership between them, 
showed, at least, that the Madras Railway Company 
became the agents of the defendants to make the 
contract for carriage with the plaintiffs. G. I. P. 
Kailwait Company u. Radhakisan Khushaldas 
[I. L. R., 5 Bom., 371 

00 . — — Undisclosed principal.— 

Settlement of accounts between principal and agents 
— Right of unpaid vendor . — Contract Act {IX of 
1872), ss. 231, 232 .-~'I\\q defendant, who resided 
in Dholera, employed the firm of S. K. as his agents 
in Bombay. A running account was kept, in which 
the defendant was debited with the price of goods 
purchased on his account by S. K., and was credited 
with the price of goods sold by 6’. K. on his account, 
and with the amount of the remittances which he 
made from time to time. In fulfilment of orders 
received from the defendant on 16th March 1879. 
/ S. K., on the 23rd March 1879, bought from the 

plaintiff 20,000 cocoanuts (out of a cargo of 42,000 
then lately arrived at Bombay) ^ on the 24th March 
1 1879, 10,160 cocoanuts (out of a cargo of 23,000) ; 

: and on the 27th March, 26,626 cocoanuts (out of a 

cargo of 71,250). By each of these three contracts 
I it was agreed that the purchase-money should be paid 

i on delivery. At the time of making these contracts 

I the plaintiff did not know, nor had he any reason to 

; suspect, that S. K. was an agent and not principal in 



PRIHCIPAL AHD AQ-MET --^continued. 

5. LIABILITY OF PRINCIPAL— 
Undisclosed principal— 

the transactions. On the 27th and 28th March 
1879, the 30,160 cocoanuts (the subject-matter of 
the first two contracts) were trans-shipped into the 
vessel LaTchmiprasad, and on the 29th March 
1879, the 26,626 cocoanuts (the subject-matter of the 
third contract) were trans-shipped into the vessel 
Lulsari for conveyance to Dholera. The LaU 
sari sailed from Bombay on the 31st March, and on 
her arrival at Dholera the defendant obtained pos- 
session of tbe third lot of 26,626 cocoanuts which 
had been shipped on board. On tbe 1st April iS. K. 
received from the defendant remittances sufficient to 
pay for all the cocoanuts, and to leave a balance of 
Kl,727 to the credit of the defendant in his account 
with S. K. These remittances were made by tbe de- 
fendant in good faith, and were received by S. K, 
at a time when the plaintiff gave credit to S. K. 
and did not know of any one else to be charged with 
the price of the cocoanuts. On the 2iid April the 
firm of S. K. stopped payment, and on the 3rd April 
1879 the plaint i4 in consequence of the failure of 
S. K. and the non-payment of the price of the 
cocoanuts, trans-shipped the 30,160 cocoanuts (tbe 
subject of the first two contracts) from the LaJch^ 
miprasad into the Ramprasad. These cocoanuts 
were subsequently sold, and the proceeds of the sale 
deposited in the Bank of Bombay to abide the result 
of this suit. On the 4th April the plaintiff disco- 
vered that the defendant was the principal in the 
cocoanut transaction, and brought this suit against 
him to recover the price of tbe three lots of cocoa- 
nuts. The defendant denied that 8. K. had autho- 
rity to pledge his (defendant's) credit in making 
purchases, and contended that, having in good Liith 
paid his agent K. for the cocoanuts prior to the 
institution of the suit, he (the defendant) was not 
liable to the plaintiff. Seld that tbe plaintiff was 
entitled to recover. Tbe rule of English law, which 
makes the liability of an undisclosed principal sub- 
ject to the qualification that he has not bond fide 
paid the agent, or that the state of accounts has 
not been altered, is not adopted in the Contract 
Act. Section 232 is to be read as a qualification of 
the first portion of paragraph 1 of section 231, wdiich 
gives a principal a general right to enforce a con- 
tract entered into by his agent. Section 232 quali- 
fies that general right by making it subject to the 
rights and obligations subsisting between tbe agent 
and tbe other contracting party. The 2nd clause of 
paragraph 1 of section 231 gives a party contracting 
with an agent the same rights against the prin- 
cipal only as he would have had against the agent y 
and section 234 adds a further qualification to Ids 
rights as against the principal. Section 232 of the 
Contract Act adopts the qualification imposed by 
English law upon the right of the principal to 
enforce a contract, — viz., that he must take the con- 
tract subject to all the equities, in the same way as 
if the agent were the real principal; but it does not 
impose upon the right of the other contracting party 
the qualification laid down by the cases of Thompson 
V, Davenport, 2 Smith's L, C., 7th Bd., 36i, and 
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PRIMCIPAIi AFB ABW^^-^continited, 

5. LIABILITY OF PlimCIPAL-~co?a^i?i 2 fe£?. 
Undisclosed principal— 

Armstrong v. Stokes, L, R., 7 Q. B,, 598^ — namely, 
that the principal has not paid the agent, or that the 
state of the account between the principal and agent 
has not been altered to the prejudice of the pnnn- 
cipaL The oidy qualification to the right of the 
other coiitracti ug party against the principal, is that 
imposed by section 234, — namely, that he has not 
induced the principal to act upon the belief that the 
agent only will be held liable. Phemji Teikamdas 
v. AIadhowji Munjx , I. Ii. B., 4 Bom., 447 

07 , — . Secret arrangement by 

Sigent.-^ Purchase hg agent afterwards adopted hg 
prinaipal . — If a x)t'incipal adopts the acts of an agent 
in respect of the purchase of a property, he must 
take the property subject to the conditions with 
which the agent encumbered it, notwithstanding 
any secret arrangement between them not known to 
third parties. Ishenchundee fciiN&H v. Shama 
Chuen . .... W. R., 1864, 3 

03 , Fraud. — Fraudulent statements 

made bg agent , — Statements fraudulently made by an 
agent for his own benefit are not binding on the prin- 
cipal. JOWAHIE LaLE V, POOKPEUM SlNOH 

[6 W. B., 252 

09 , Fraud of agent 

in sale of 'property. — If an agent, authorised to sell 
property, commits a fraud against his principal, the 
principal is the person who ought to suffer, and not 
a stranger. 'Dooega Naeain Sen v. Baney Ma- 
xmuB Mozoomdae . . I. L. R., 7 Calc., 199 

7 Q, Fraud of agents 

Adoption of, by principal. — Principals are not allowed 
to benefit by adopting the fraud of their agents. 
Koylash Chunbee Baneejee 0, Kalee Peosonno 
Chowdhey . . . .16 W. B., 80 

71, > ■ ' Liabilitg in 

civil action of principal for consequences of agenfs 
fraud, — In a suit to recover the value of bullocks 
hired by the defendants gomashta to convey quanti- 
ties of salt from the Government golahs, which, 
proving to be in excess of the quantity entered in the 
Government pass owing to the fraud of the gomashta 
in making an addition to the lawful quantity, was 
seized by the Salt officials as contraband, and the 
bullocks sold under the provisions of Regulation X of 
1819, — Meld that, neither the want of authority on 
the part of the gomashta, nor the ignorance of the 
salt merchant, the defendant, could be ideaded to 
exonerate him from the consequences of his ser- 
vant’s fraudulent act. Sadsogjunna v. Bamhxjeey 
Menbtjl 1 Hay, 461 

73 . Bankruptcy of 

agent, Fjfectof. — Breach of contract. — Damages . — 
Amendment of hill of complaint. — This was a suit for 
foreclosure of a mortgage for B50,000, during a cer- 
tain contract, which, the plaintiffs contended, had de- 
termined by the bankruptcy of their Calcutta agents. 


PRIHOIPAL AMD 

5. LIABILITY OP PRINCIPAL— 

Fraud — continued. 

The defence was that the contract was not so deter- 
mined ; and that even if it were, the defendant had 
a right of lien or set-off, which would cover the 
amount of the advances. This set-off consisted of the 
amount of loss in the sale of silk, ^^hich the defend- 
ants, after the said bankruptcy, had shipped direct 
to London, and sold there on iion-aceeptance by the 
plaintiffs ; and of a claim of *Rl8,024, the amount of 
a bill of the said agents which the defendant had ac- 
cepted from them as payment for silk, hut whicli hill 
was dishonoured after the said bankruptcy. Clause 6 
of the agreement was as follows : The silk to he paid 
for on delivery. Delivery to he taken within ten days 
of the arrival of any parcel in Calcutta ; failing the 
payment within that time, Carr, Tagore, & Co. 
may sell it at the market price ; and should this 
be under tbe contract rate, you agree to pay the 
differerice.^^ Clause 10 of the agreement was as 
follows : “ As you have no authority to make advances 
previous to the receipt of the silk, and as Carr, 
Tagore, & Co. stipulate for the advance in part 
of the sum which they are out of pocket, to carry on 
the filatures, the advances proposed being B50,000, 
at such times and in such portions as they may 
require after the delivery of the first parcel of silk 
under this contract, so that such advances shall not at 
any time he in excess of B50,000, beyond the silk deli- 
vered, for which interest at the rate of 6 per cent, 
will he allowed, and it is agreed that the question of 
advances shall be an open question ; and that in the 
event of advances being authorised, the contract 
shall at once be in force.’’ The lower Court held 
that under these two clauses the defendants could 
not resort to the advances for their set-off: j that the 
plaintiffs were not liable for the R 18,024^ and that 
the contract was not determined. Plaintiff also 
alleged a series of frauds on the part of their 
agents, with whom defendants were in collusion, but 
these charges were abandoned at the hearing. EeldL 
that acceptance by the agent hinds the principal 
where there is no fraud j that voluntary accept- 
ance of an agent’s hill as payment discharges 
the principal ; that a contract is not determined by 
death or bankruptcy of an agent, unless there has 
been an express stipulation to that effect ; that an 
imiDossibility of fulfilling the terms of a contract 
must be clearly established in order to avoid a liabi- 
lity for breach thereof ; that when a place of delivery is 
specified in a contract, delivery must be made there ; 
that the plaintiff having failed to prove alleged 
fraud in a deed, although entitled to relief under 
a distinct head of equity, will not be allowed to make 
a new case, and cannot, in the same suit, obtain a 
decree on the footing of the said deed ; that amend- 
ment of a hill will not he allowed, if it appear that 
an account, being the relief attainable, would have 
been given if demanded, and that the plaintiff has not 
offered to perform his part of a contract and allow 
compensation for breaches thereof to the defendant 
and to pay any balance that should he found against 
him; that the mode of ascertaining damages for 
breach of contract prescribed in the contract must 
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PBIHCIPAL AHB AGlsET— continued, 

5. LIABILITY OF PRINCIPAL— con^mMe^, 
Braud — continued. 

Le adopted, and the remedy by action at once accrues. 
Pole u. Gokeon 

[2 Hyde, 289 : Cor., 83 : Bourke, O. C., 1 

73 ^ — Misfeasance and tort of 

* agent. — Liability of prineijpal for lorongful acts 
of agent,— K principal is liable for the misfeasance, 
or tort of bis agent, when such misfeasance or tort 
has been done or committed with the snbsec|ncut as- 
sent, adoption, or ratbication of the principal. When 
it is found that a principal was cognisant of, and 
countenanced, the act of bis agent, it may be inferred 
that be assented to it. Rai Kishen Ghand g?. 

7H.W.,i21 

6. LIABILITY OP AGENTS. 

74 ^ Banian, Liability of.— Ous- 

There is a presumption in Calcutta that where 
a vendor of goods deals with a banian of a European 
firm, qua banian, be is only to look to the banian for 
the price. Paizullah 'o, Ramkamal Mitteb 
^ [2 B. X.. B., O. C., 7 

JuGaoBUNBOO Shaw v. Grant, Smith, & Co. 

[2 Hyde, 129 : Cor., 47 

S. C. on appeal, Grant, Smith, A Co., v, Juggo- 

BUNDOO ^ ^ ^ 

75 ^ Agent of foreign princi- 
pal. of laio as to lohoin credit is 

given , — Where it is sought to make the agent of a 
foreign principal liable on a contract, there is no 
presumption of law, out the case must be detei- 
inined by the particular facts. ^ But in the absence 
of evidence to the contrary it will be presumed, as a 
matter of fact, that credit was given to tlie agent. 
Me Gavin u. Wilson . 1 Ind. Jur., H. S., 405 

70 ^ Agent mixing transactions 

of principal with, his own,— Borrowing,— K m 
agent is personally liable who mixes up bis junvate 
transactions with those of bis principal by borrow- 
ing for both. *JuGGPRNATH Roy Ghowbhry 
Mpnoreeha Dossee . . . SW.K., job 

77 ^ Agent dealing with third 

parties’ goods as those of the prineixoal.--- 
Liability to oivner of goods.— Kii agent who deals 
with another maids goods as if they belonged to bis 
principal, may be answerable to the true owner, not- 
nutbstanding that be acts by the command or direc- 
tion of bis principal. Wise v. i 

^ ^ [4 W. B., Bee. Bef., 1 

73 ^ — XJnconditional acceptance 

of bill by agent.- Liability on hill,— Reid that 
the defendaiil-/s agent, having miconditionally ac- 
cepted the bill, nmstbe beld liable lor the amount. 

Salig Ram v, JuaauN Natm . 1 Agra, 

79 ^ Purchase by agent.— Awoiy- 

ledqe of agencij bi/ vendor.— G-oveniment .servant.— 
The d4ndaut, a servant of Goveninient, having 
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6. LIABILITY OF AGENTS— oo?afwMe{^. 
Purchase by agent — continued. 
given orders for bricks, and the plaintiff being 
aware that the defendant was a servant of Goveiii- 
ment, and that the bricks were required for building 
bridges on account of Government, — Seld that the 
Government was liable, and not the defendant f)er- 
sonally. Seeenath Hoy v. Ross 

[4 W. B., S. C. O. Bef., 13 

30. Goods ordered by princi- 

pal and accepted by agent.— Personal iiahilit^^ 
of agent.— Ill a suit for the recovery of the value of 
certain articles sold and delivered to defendant No. 

1, who bad given an order for payment, which de- 
fendant No. 2, as his agent, bad accepted by an en- 
dorsement, plaintit* gave up the claim against defend- 
ant No. 1, and demanded the amount from defend- 
ant No. 2 alone. Reid that, under the circumstances, 
there could be no claim against defendant No. 2. 
IvALEE Mohun Sircar v. Humaun Kabee Maho- 
med Ali . . . • • 

31 ^ Liability in case of two in- 

nocent persons. — Liability of agents to third 
parties.— Forgery.— letters were iiresented to 
AT., one addressed to himself and the other to the 
manager of the Mnssooreo Savings Bank, both pur- 
porting to be written by K. lu the letter to Af., 
Af. was requested to deliver to^ the manager of the 
Bank the letter addressed to him. In the letter to 
the manager he was asked to send R2,500 in cur- 
rency notes through AT., payment being promised 
by a remittance tbrougli aiiotiier bank or tlirougb 
AX. Af. delivered the letter to the manager, who 
upon the strength of it made over the notes to AL, 
who gave a receipt for them for and on behalf of It., 
and afterwards handed them over to the person \yiio 
bad brought him the letter. The letters were for- 
geries. In a suit against Ai. by the Bank to recover 
the money paid to Ji., — Reid that, in presciitiiig the 
letter, in receiving the notes, and in granting a re- 
ceipt for them, the defendant was in some sense an 
agent of K , ; but inasmuch as the notes w'ere given 
on the authority of the letter addressed to the plain- 
tiff himself, and not in consequence of any represen- 
tation made by the defendant, the latter could not 
be held liable for the loss sustained by the former. 
Mooney v. Mussooree Savings Bank 

[6 K. W., 319 

32. - Undisclosed^ principal.— 

Promissory note signed by ciyent. If an agemsigiis a 
promissory note without disclosing the iiauies of his 
principals, the latter are not liable. Sheo Churn 
Sahoo V. Curtis . . *3 W. B., 139 

33 ^ — Bight to sue . — 

’ Liability of agent.— Char ter-- part y.— Actual hiow- 
ledge. -'Disclosure of name of. prindiml ai Ume 
'• of making the contract.— Presumption of liability 
of agent ‘where name of principal not disoloscd. 

- Contract Act (IX of 1872), s. 250.— The plaintiffs 
liy charter-party contracted to let the steam* ship 
^ Oakdale to the defendants upon certain terms. The 
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Undisclosed principal— 

first clause of the charter- j^rty stated that the 
plaintiffs “ agreed as agents for owners of the said 
steam-ship,” and subsequent clauses provided that 
the owners should bind themselves to receive the 
cargo on board, and that the master on behalf 
of the owners should have a lien on the cargo for 
freight, &c, The charter-party was signed by the 
plaintiffs and defendants in their own names. The 
plaintiffs sued the defendants for breach of the 
charter-party in refusing to load the said steam-ship. 
Meld that the plaintiffs had contracted as agents, 
and were therefore not entitled to sue. If a contract 
made by a person who is an agent is worded so as, 
when taken as a whole, to convey to the other con- 
tracting party the notion that the agent is contract- 
ing in that character, he cannot sue or be sued on 
the contract. Where one contracting party knows 
that the other is contracting as an agent for a third 
person whose name he also knows, the presumption 
laid down in clause 2 of section 230 of the Contract 
Act (IX of 1872) does not arise, although at the time 
of making the contract the agent does not disclose 
the name of his principal. The essential point is the 
knowledge, and actual knowledge is equivalent to dis- 
closure, the whole object of which would he to convey 
such knowledge. Mackinnon, Mackenzie, & Co., 
V. Lano, Moib, & Co. . I. Ii. R., 6 Bom., 584 

84. Liahility of 

agent. — Contract Act {IX of 1872), s, 230. — Evi- 
dence Act (J of 1872), s. 92 . — Char ter -'party, — Em- 
ployment of stevedores to load and ducharge cargo. 
— The defendants let a steam -ship to the plaintiff for 
a certain terra, and signed a charter-party “ by and 
on behalf of the owners of the steam-ship A.” The 
charter-party was a time-charter to commence on 
arrival at Calcutta, and to terminate atone of certain 
ports; the steamer in the interim to ply to and from 
any port the charterers pleased. It was agreed that 
the steamer should be provided “ with a proper and 
sufficient crew of seamen, engineers, stokers, firemen, 
and other necessary persons for working cargo with 
all despatch;” and that in taking and discharging 
cargo, *‘the master and his crew with his boats shall 
be aiding and assisting to the utmost of their 
power;” and that “the omiers or agents of the said 
steam-ship shall be hold responsible to the said char- 
terers for any incapacity, want of skill, insobriety, or 
negligence on the part of master, officers, engineers, 
stokers, firemen, or crew of the said steam-ship.” 
The names of the principals w^ere not disclosed in the 
charter-party, hut were verbally disclosed before the 
charter-party was signed. In an action against the 
agents for damages for refusing to supply stevedores 
and other persons, in addition to the crew, when 
loading and discharging cargo, — Held that the pre- 
sumption created by the second clause of section 230 
of the Contract Act is merely a primd facie one and 
may be rebutted, and that the contract was not per- 
sonally binding on the agents, because the prima 
facie presumption of an intention to contract person- 
ally was rebutted by the language of the contract 
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6. LIABILITY OP AGENTS— 

Undisclosed principal 
itself. Meld^ also, that the terms of the charter-party 
showed that the crew only were to assist in loading and 
discharging cargo ; and that the plaintiffs were not 
entitled to call on those responsible for the steamer 
to load and discharge cargo by stevedores instead of 
by the crew. Beading tlie second part of section 230 
of the Contract Act with section 92 of the Evidence 
Act : Semhle, — That if, on tlie face of a written con- 
tract, an agent appears to be personally liable, he 
cannot escape liability by evidence of any disclosure 
of his principals name apart from the contract. 
SOOPEOMONIAN SeTTY V. HeILGEKS 

[I. U. R., 5 Calc., 71 : 4 C. L. E., 877 

35 ^ On Gth April 

1865, A., who resided and carried on business at 
Bombay, through his gomastah at Calcutta, shipped 
on hoard the Sir Jamsetjee Family 268 hags of 
sugar, and received from the captain a bill of lading, 
by which he certified that they were shipped in good 
order and w'ell conditioned on board the said ship 
hound for Bombay, to he there delivered in like 
good order and well conditioned to B., or his assigns, 
on payment of freight at B16 per ton. The bill of 
lading was subject to the usual exceptions. The 
vessel was at the time chartered to M. A,, and £7. 
and C. were agents for the owners. M. A, being 
unable to carry out the terms of the charter, there 
was a delay in the departure of the vessel. On 26th 
May 1865 A. wrote to C. and C., addressing them 
as agents of the ship : “ I beg to inform you that I 
have shipped per Sir Jamsetjee Family 268 hags of 
sugar for Bombay ; I hold the hills of lading for the 
same, and the ship is still detained here. I hope 
you will he kind enough to let me know what you 
will do about the cargo, — if the said ship will sail 
for Bombay or trans-ship to any other vessel, or 
deliver the cargo here.” To which C. and C. on the 
same day replied: “We shall be able to tell you in 
the course of a week or so what ^ve propose doing 
with the ship Sir Jamsetjee Family ; as soon as any- 
thing has been decided, due notice shall he given to 
the shippers of cargo already on board.” On 1st 
June C. and C. again wrote : M. A. having failed 
to carry out his charter of the Sir Jamsetjee Family 
in terms of the shipping order, and sundry goods 
having been sent on hoard by him, of which the 
following are believed to be to your order, and for 
which hills of lading have been signed and delivered 
to M. A., we shall he glad to know whether you are 
willing that the said goods--268 hags of sugar— be 
ti’ans- shipped to a steamer going to Bombay, at the 
current rate of freight, the hills of lading for the 
same being sent to the owners of the Sir Jamsetjee 
Family, to be delivered to the consignees of the 
goods upon production of the hills of lading already 
signed. You will, of course, understand that the 
goods are liable for the chartered rate, — viz., B20-10 
per ton; and the charterer having failed to com- 
plete the loading, the difference of freight between 
what M. A. granted you a shipping order at and the 
freight charged by the steamer will have to be paid 
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6, LIABILITY OF AGENTS — continued. 
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by the shipper previous to the goods being delivered 
in Bombay.” On the 8th June A. replied : “ I am 
agreed that* my goods be trans-shipped to a steamer 
going to Bombay at the current rate of freight, but 
I must not pay the difference of freight, whatever it 
may be. In regard to M, A,, Ij have nothing to do 
with them, as the bills of lading per Sir Jamsetjee 
Fcmiily for 268 bags of sugar being signed by the 
captain of the same at the rate of freight, R16 per 
ton, I am liable for the same only. If you are 
■willing to trans-ship my said goods to a steamer at 
the same rate of freight, I am willing and must pay 
it; otherwise you will kindly order to deliver my 
goods from Sir Jamsetjee Familif here.” C. and 0, 
accepted and acted on the proposal in the last letter. 
The sugar was trans-shipped from the Sir Jamsetjee 
Family to the Ounga^ from the mate of which C, 
and C. obtained a receipt, stating that the goods had 
been shipped in good order, &c. The goods were 
afterwards removed without the knowdedge of C. 
mid C. from the Gunga to another steamer, the 
Mula, which belon 2 :ed to the same owners. Sub- 
sequently C. and 0. gave up the receipt from the 
mate of the Gunga, and obtained in exchange a bill 
of lading signed by the agents for the captain of 
the Mula. The bill of lading stated the receipt 
of goods (in which were included those of A.) from 0. 
and O., and made them deliverable to order of C. 
and €. at Bombay, and receipt of freight for the 
whole at B15 per ton was admitted. A, knew that 
his goods had been put on board the Mula, and got 
his policy of insurance, which was against a total 
loss only, transferred. There were inserted in red 
ink in the bill of lading when given to A, the 
words, Bags all more or less in bad order and torn ; 
contents damaged and rotten ; marks indistinct; not 
responsible for marks or condition of packages or 
contents,” The Mula proceeded on her voyage, but 
returned to Calcutta with her cargo damaged by the 
perils of the sea : 260 of A,^s bags of sugar were 
condemned and sold in Calcutta, under the authority 
of the agents of the Mula, without notice to C. and 
C, or to A,, and neither were aware that the sale 
was about to take place. The remaining eight bags 
were sent to Bombay in another ship by the agents 
of the Gunga and Mula, and were received by A. 


Held (overruling Phbae, •/.) that C, and C. were 
agents only of the owners of the Sir Jamsetjee 
Family; but had C. and 0, been liable as agents for 
A., they would not have been liable for the full 
value of the goods damaged by the perils of the sea. 
Queers, — If C. and C. had expressly, as agents of 
the owners of the Sir Jamsetjee Family, contracted 
to trans-ship and deliver at Bombay, according to the 
terms of the bill of lading, would they have been 
personally liable ? Semhle,—k contract made wdth 
express reference to a principal, though not. by name, 
would not render the agent personaliy liable as the 
agent of an undisclosed principal. Cowie v. Dhuiim- 
SBB PooNjABHOY . . 2 Ind. J ur., ‘NT. S., 75 

SO, Agents of ship, 

— Liability of agents, —Upon the following facts 


6. LIABILITY OP AGENTS— cowifwMei?. 
Undisclosed pvinQipa.l--^contifiued. 

referred, '‘Defendants contracted with plaintiffs as 
agents of the captain and owners of a certain ship 
then in the Madras Roads. The plaintiffs were aware 
of this at the time w^hen the contract was made. 
The captain was at the time in charge of his ship. 
At the time of the contract nothing was said by 
either party as to the person or pei’sons on whose 
credit the contract was made, — all that occurred 
being that defendants, known by plaintiffs to he 
acting as agents for the captain and owners of the 
ship, agreed with plaintiffs to carry certain of their 
goods on hoard the ship to Calcutta. The defend- 
ants did not at the time of the contract in terms 
say that they contracted only as agents. The plain- 
tiffs did not know the names of the owners, nor of 
the captain; nor had they any further or other 
knowledge of the latter than that which his designa- 
tion by his office of master of the ship conveyed.” 
Held that, in the absence of anything more than 
knowledge that the defendants were acting as agents 
of the master and owners of a ship in the Roads, a 
decision declaring the agents liable was strictly in 
accordance with English law. Fatee v. GoEBOir 

[7 Mad., 82 

57, Captain and officers of 

man-of-war, — Damage occasioned by treatment of 
stranded ship without consent of owner. — A., the 
captain of a man-of-war, gave written instructions to 
i?., his lieutenant, concerning a certain ship which 
was stranded. The official instructions contained the 
following passage : “ You will in all emergencies act 
as your discretion and judgment direct.” At the 
same time A. sent a demi-official letter to i?., in 
which, after several directions having reference to 
the disposal of the cargo, he added, “ After getting 
all you can, I should think that the wreck ought to 
be burnt ; hut all is left to your discretion and judg- 
ment.” In pursuance of these orders the wreck was 
burnt without the consent of the owner. A. subse- 
quently ratified the act of his subordinate. Held^ 
first, that A., by the expressions used in the demi- 
official letter, rendered himself liable as principal ; and 
second, that B., as the agent directly concerned in 
causing the burning of the ship, was liable jointly 
with A, to the owner ‘for the damage’ occasioned 
thereby. Abboola bin Shaie Ally v. Stephens 

[2 Ind. Jur., O. S., 17 

58. 'FvBXl6i,—Fraudule7it agreement 

bettveen agent and contractors for toorh. — The ex- 
King of dudh ordered M., one of his officers, to pro- 
cure the erection of certain buildings. M. made over 
to F. (also one of the King’s officers) the contract for 
a portion of the work which the appellant undertook 
to execute. The contract for the work was signed by 
the appellant alone, and it provided (among other 
things) that Y. was to he allowed R20,000 out of 
every R1,00,000 paid to the appellant. By another 
agreement it was stipulated that the work should b© 
examined and checked by F. or his agents. The ap- 
pellant was discharged before the completion of the 
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worlv', and be sued F., M., and the ex- King jointly. 
Meid that F. did not render liiniself personally liable, 
and tliat the contract was of such a description that 
the appellant was not entitled to a decree against the 
other respondents in respect of it, as both F. and the 
appellant were parties to a fraud on the ex-King. 
Bhogiobak Chundeb Sen ?>. Babsa Ally Sha 

[1 Ind. Jur., O. S., 103 

39 . Payment of deposit as pur- 

eliase-Bioney witb. auctioneer.— to re- 
cover deposit. — The plaintiif purchased immoveable 
property at an auction sale and deposited a certain 
amount on account of the purchase -money with the 
auctioneer. The vendor refused to convey the pro- 
perty to the plaintiif. JBield that the money having 
been deposited with the auctioneer as a stakeholder 
and not as an agent merely, and being in his hands, 
the action to recover it lay against the auctioneer, 
and not against the vendor. Essaji Alamji v. 
Bnmji PuESHOTAM . 4 Bom., O. C., 125 

90 . Contract for municipality. 

— Uepudiation of contract hy municipality. — Want of 
authority. — Plaintiff sued one M. M., overseer for the 
municipal office, for the recovery of money due on a 
contract under which plaintiff had done certain work, 
defendant contracting for the municipality, and for 
the performance of work known by plaintiff to he 
municipal work. The municipality having ignored 
the contract, it wms held that the contract being 
a q^uasi contract, defendant could not be held person- 
ally liable in the action. Modhoosoodun Bey v. 
Mohenbeonath M ookeejee , 9 W. R., 206 

91 . Gratuitous Silent.-- Negligence. 

— Gross negligence. — A gratuitous agent is liable for 
a^iy loss sustained by his principal through the gross 
negligence of the agent. What is gross negligence 
is a question on the facts of each particular case. 
Agnew V. Indian Caeeying Company 

[2 Mad., 449 

92. Hegligeuce of agent.— 

to buy indigo seed, — JExercise of judgment . — Agents 
buying indigo seed in a rising market, under an order 
to purchase oil the most favourable terms, cannot 
experiment by sowing a sample and waiting before 
they purchase to see whether it will germinate. They 
are only bound to act to the best of their judgment, 
and to use proper care and skill as agents in purchas- 
ing what they are ordered to purchase, and their ac- 
tion cannot be repudiated unless they are shown to 
have been guilty of negligence. Betts v. Aebuth- 
NOT .... 19 W. R., P. C., 65 

Affirming decision of High Court in Aebttthnot 
t?. Betts . • . • 6B. B. R., 273 

93. Liability of firm 

for acts of member of firm , — Contract Act^ s. 192. 
— The plaintiffs and defendants carried on business 
in the same place, and when a member of either firm 
was sent to Calcutta to make purchases, the other 
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firm took advantage of the opportunity to get the 
same person to purchase goods on their behalf. A 
member of the defendants^ firm who sent to Cal- 
cutta, through his own negligence lost a sum of 
money given by the plaintiffs to the defendants^ firm 
for the purchase of goods. 'Plie lower Courts found 
that the defendants acted as agents. Meld that the 
defendants’ firm, and not only the particular member 
of the firm by wdiose negligence the money u^as lost, 
was responsible. Sekundee Mondll v. Nocowei 
Biswas . . . . 11 C. B. R., 547 

94 , Liahility for loss 

sustained by company.— Meld, under the circum- 
stances, that the company had suffered loss by the 
neglect of their agent, and that he was liable to make 
good the loss sustained in consequence of his negli« 
gence. Ceawley v. Mating- . . 1 Agra, 63 

PRINCIPAB AND SURETY. 

Col. 

1. Liability op Principal. . , 4610 

2. Liability op Surety . . . 4611 

3. Discharg-e op Surety . . . 4615 

See Bill op Exchange. 

[I. B. R.., 3 Gale., 174 

See Dskkan Agriculturists’ Relief 
Act, 1879, s. 72. 

[I. B. R., 5 Bom., 647 
See Execution op Decree — Mode op 
Execution— Principal and Surety, 
[I. L. R., 4 Calc., 331 
See Hindu Law— Contract— Principal 
AND Surety . . 4 Mad., 190 

See Cases under Surety. 

1. LIABILITY OF PRINCIPAL. 

1 , Joint and several liability. — 

Decrees against both parties. — Where two parties 
are jointly and severally liable under the terms of a 
bond, the principal may be sued for the amount due 
with interest, notwithstanding that a decree has been 
obtained for the same sum against the other, party. 
Mahomed Roheemooddeen v. Indoor Chunder 
JOWHUREE .... 12W. R., 192 

% Remedy between principal 

and surety. — Deficit in Collector ate treasury . — 
Attachment of property by Collector. — When on the 
discovery of a deficit in the deposit accounts of 
certain zemindars a Collector attaches the property 
of the sureties for the Collectorate treasurer, the 
remedy open to the sureties is against the treasurer 
only. Sa'dut Ali Khan v. Manikarnika Chow- 
dhrain. Nund Mohun Chowdhry V. Manihar- 
NiKA Chowdhrain . . W. R., 1864, 119 

3. Uight of surety 

lolio has paid the debt to recover from principal , — 
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' PEIITCIPAL AND STTEETT — continued. 

1. LIABILITY OBVPBINCIPAL—cowz^^d 

Remedy between principal and surety—- 

continued. 

Applying the law of England and Scotland and the 
general law of Europe to this country, it was held 
that when a surety has paid off the debt of his prin- 
cipal, not only are all the collateral securities trans- 
ferred to the surety, but by what is called subroga- 
tion the right is also transferred to him to stand in 
the place of the original creditor, and to use against 
the p3rincipal debtor every remedy which the prin- 
cipal creditor himself coold have used. Accordingly 
the surety is not debarred from proceeding against 
the original debtor upon the instrument itself which 
created the debt, by reason of the debt having been 
paid by himself. Heeba Lale Samant -o. Oozeer 
Ali 21 W. R., 347 

2. LIABILITY OF SURETY. 

4 , Extent of Imhilitj.— Vohmta' 

fy payments hij 'principal. — The liability of a surety 
will not extend beyond the precise limits of his 
undertaking; he is not liable for any sum volunta- 
rily paid by his principal to a third party for any 
purpose of his own. Khetter Uath Seal v. Siiib 
Nath Chatteejee , . W. B., 1864, 284 

5^ Specific contract. 

— Liability of surety. — Costs of suing principal.-— 
Meld that a surety’s liability must be measured by 
the contract ; and where the contract is specific, and 
not in general and indefinite terms, the surety cannot 
" he held liable for costs and interest incurred in suing 

the principal debtor. Dabee Churn v. Jankee 
Pbeshad 3 Agra, 141 

0 ^ Liability on bond. — 'Running 

account. — Appropriation of payments. — Joint bond, 
— Notice to surety of default, — A principal and two 
sureties executed in favour of a bank a joint bond to 
secure the payment of a sum placed to the cash 
credit loan account of the principal, together with 
interest, and the premia on a policy of life assurance, 
within one year from the date of the bond. At the 
end of the year a considerable sum remained unpaid, 
hut the principal contiimcd dealing with the hank, 
and the account was continued for three years after 
the date of the bond as a running account, during 
udiich time divers sums were paid in by the principal, 
more than sufficient to discharge the amount due at 
the end of the first year from the date of the bond, 
and divers sums were in like inamier drawn out. In 
a suit brought by the hank against; the sureties to 
^ recover the amount due at the end of the first year, 

it was held that) inasmuch as the whole account from 
the date of the bond to tlie end of the j)riiicipal’s 
dealing with the bank bad been treated as a running 
accxmnt, all payments made by the principal to tlie 
hank were to be apjiroprlated to tlie earliest items in 
the account ; and inasmncli as all the moneys due on 
the bond at the end of the first year were thereby 
satisfied, no amount remained due on the bond. 

That for the purpose of giving persons 


i 



PRINCIPAL AND 

2. LIABILITY OF SUEETY— 

Liability on "bond.— continued. 

who appear on the face of an instrument to have 
executed it as principals the equitable rights of sure- 
ties, they may show by evidence, dehors the instru- 
ment, that they executed only as sureties. Bemble ^ — - 
That a surety is not entitled to ‘ notice of default 
made by the principal. Senihle^ — That there being 
no express stipulation to the contrary, the fact that 
the principal was allowed a greater credit than that 
secured would not have discharged the sureties. 
KooNDAisr Lall u. Jahans . . 1 Agra, 17 

7^ Contract Act^ s. 

127 i illustration (c). — Surety Jond . — Want of con- 
sideration. — Where A. advanced money to K. on a 
bond hypothecating Kds property and mentioning 
M. as surety for any balance that might remain due 
after realisation of K,^s property, M. being no party 
to K.^s bond, but having signed a separate surety- 
bond two days subsequent to the advance of the 
money, — Meld that the subsequent surety-bond was 
void for want of consideration under section 127 of 
the Contract Act (IX of 1872). Fer Stuart, Q. J. 
— The legal position of the surety considered and 
determined. Nanas: Ram; v. Mehin Lal 

[I.L. R.,1 All.,487 

S. Bond for faitMul discharge 

of duty of overseer. — Carelessness of principal. 
— By a bond given for the faithful discharge of the 
office of overseer to a ferry fund committee, the 
surety became bound to make good any funds en- 
trusted to the overseer wdiich may be misused.” 
Meld that, under these words, the surety was liable 
for a loss of funds arising from the mere careless- 
ness or indiscretion of the principal, independently 
of any dishonesty, as by his lending the money to 
contractors. Secretary or the Ferry Fund 
Committee u. Ward . Marsh., 89 : 1 Hay, 155 

9 , Bond for performance of 

duties of ofRce, — Cleric of Small Cause Court . — 
Subordinate Judges Foivers of. — The defendant 
and J. W. C., Clerk of the Small Cause Court at 
Allahabad, entered into a bond to the Judge of the 
Small Cause Court, as well as to his successors in 
office, in a certain sum as security for the true and 
faithful performance by J. W. C. of his duties as 
Clerk of the said Court, and for his well and truly 
accounting for all moneys entrusted to his keeping 
as such Clerk of the Court. Heid^ in a suit against 
the defendant as surety, that he was liable for mis- 
appropriation by J. W. C. of moneys arising from 
sales of moveable property hedd in execution of de- 
crees passed by the Judge of the Small Cause Court 
in the exercise of his powers as Subordinate .Tiidge, 
and that had the small Cause Court J udge not been 
invested at the time of the execution of the hund 
with the powers of a Subordinate Judge, tlie defend- 
ant’s liability in rc.spcct of sindi moneys would not 
have been thereby affected. Crosthwaite Ha- 
milton , " - . , I, L. R., 1 Ail., 87 

10 . Ladies of creditor.— 

amounts to laches. — Discharge of -Plaintiff 
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' 2. LIABILITY OF SU mTY---contmued. 

Laolies of creditor — continued, 

advanced money to K. to enable liim to complete 
a Government contract, and repayment was secured 
by an assignment of the expected profits. The official 
to whom the ^arrangement was notified declined to 
recognise it, and this was known to all parties. K, 
made default in payment, and the plaintiff, who had 
taken no further steps in applying to the Government 
for payment of profits according to the arrangement 
between bimsclf and X, found that K, had been 
drawing the profits. In a suit against the surety, 
who claimed to he exempt from liability at least to 
the extent of the profits which the plaintiff might 
by due diligence have received,— that the plain- 
tiff had not neglected any imperative duty incumbent 
on him as a creditor, and that his conduct did not 
amount to laches so as to discharge the surety from 
any portion of his liability. Dwabkanath Mitter 
tJ. Dekonath Bobneejee . Bourke, O. C., 1 

][ 1 , Mutual debts.— 

charge of surefg^ — R. borrowed money of the D, B. 
Corporation, payable by monthly instalments, and Q-, 
became security for him. M. failed to pay the D. B, 
Corporation, having then a considerable balance to. 
his credit in their hands. A year after they sued 
G, as surety for the sum borrowed. Seld-i in giving 
a decree for the plaintiffs, that a banker need not set 
off against a debt a cash balance of the debtors in bis 
hands, but may proceed against the surety. Delhi 
Bank Corpobatioh v, Gebbnwax 

[BourkCi, O. C., 227 

12. Agreement to mortgage, 

Assignment of, --Bond of indemnity, — Guaran- 
tee, — Interest , — Liability of parties discussed and 
form of decree given in a case where, by an agree- 
ment in writing, one of the defendants, in considera- 
tion of money lent to him by B., the other defend- 
ant, agreed to execute a mortgage to B. containing 
the usual covenants (in default the agreement to 
stand as a mortgage), and B. assigned the agreement 
to the plaintiff, guaranteeing by bond of even date 
the payment of the principal and interest specified in 
the agreement. Manickya Moyeb v, Baeola Pro- 
SAB MoOKEEJEE 

■■ [I,L. E.,@ Calc., 355: 110. L.B., 430 

„ XS. Suit against BWeetj,— Acquit- 

tal of principal hy Criminal Court . — The acquittal 
of the principal in a Criminal Court is no bar to a 
civil action against tbe sureties. In a suit by the 
mutwalli of the Hooglily Imambarah against the trea- 
surer of that endowment and his sureties, under a 
security bond executed on an optional stamp of fi,8 
for a sum of Bl7,280-5-6 alleged to have been mis- 
appropriated by the treasurer, who had been com- 
mitted to, but acquitted by, the Sessions Court, — 
Meld that, although there was gross neglect on the 
part of the mutw^alU in the supervision and exami- 
nation of his cash balance, yet as there was no evi- 
deuce of fraud or mutual connivance at the delin- 
quency of the treasurer, the former was entitled to 
recover from the sureties the sum which the stamp 


PRIM-CIPAIi A’MB SlinmY—oonfimed, 

2. LIABILITY OF SURETY-co^i5i»iw<f. 

Suit against BUrety— continued. 

used on the security bond would cover, — viz,, R1,000, 
with costs ill proportion and interest. Keramup 
Ali V, Abdool Wahab . . 17 W, B., 131 

14. — — Suit for hr each 

of contract. — Performance hy surety, — Where the 
surety had begun to perform the duty which the 
principal had contracted to perform, — Meld that this 
circumstance did not preclude the plaintiffs from 
suing the defendant as surety for breach of the con- 
tract. Fierce v, Opendba Shetti Ganapathy 

[7 Mad., 364 

15. — Contract Act {Act 

IX. of I872)i ss. 13Si 139, — Surety still Uahle 
though remedy against principal barred. — Where a 
plaintiff sued a principal and a surety for arrears of 
rent, and it appeared that the principal was dead at 
the time the suit was instituted, and where the 
representative of the principal was not made a party 
till after the right to recover the arrears as against 
him was barred by limitation, — Held that the surety 
was still liable, the suit as against him having been 
instituted within the period allowed. Majarimal v. 
Krishnarav, Z L. M., 5 Bom., 647, cited and ap- 
proved. Krishto Kishobi Chowbhrain V. Radha 
Romun Munshi , . I. L. B., 12 Calc., 330' 

16. - — — — - Obligation to sue 

principal. — Meld that a creditor is not Wind to ex- 
haust his remedies against the principal debtor before 
suing the surety, and that when a decree is obtained 
against a surety it may be enforced in the same 
manner as a decree for any other debt. Lachmah 
JOHAEIMAL V. BaPU KHAHDIJ. NANDRAM SAR« 
LARMAL «. BhAVANI HaIBATI 

[8 Bom., A. C., 241 

• 17. 

Contract Act, ss, 

134, 137. — A surety’s liability to pay the debt is not 
removed by reason of the creditor’s omission* to sue 
the principal. Sank ANA Kalana v. Virttpakshapa 
Ganeshapa . . . I. L. R ,5 7 Bom., 146 

18, — — ^ — Suit on hundi , — 

Accommodation acceptance. — Contract Act, s. 128 . — 
Co-extensive liability of surety. — In a suit against 
the acceptor of a hundi, the defendant contended 
that, as he had accepted the hundi for the ac- 
comodation only of a third person, he was liable 
only as surety, and the plaintiff therefore could not 
proceed against him until he had exhausted all his 
remedies against the principal. Meld that the lia- 
bility of a surety being under the Contract Act co- 
extensive, unless there is some contrary agreement, 
with that of his principal, it was not necessary for 
the plaintiff to have first exhausted his remedies 
against the principal. Totakot Shangunni Menon 
V. Kurusingal Kahu Varid, 4 Mad., 190 ,* and 
Lachman Jokarimal v. Bapu Khandu, 6 Bom., A, C,, 
241, cited. Fanioty v, Dwaeka Mohtjn Bass 

[4 0, 
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19 . Execution of decree against 

surety. — Might to execute decree against property 
forming seciiriiy for payment of debt where prin* 
cipals have been released. — Where a judgment-cre- 
ditor or decree -holder releases his deceased judg- 
ment-debtor’s representatives, into whose hands that 
debtor’s assets have come, and exempts the property 
in question from execution, he cannot go against 
property which'only became liable by way ot* security 
for the due payment of the debt by the principal 
debtor. Villayet Ali Khan v. Ameenoohdeen 
Ahmed . . . ' . . 23W. E., 19 

3. DISCHARGE OF SURETY. 

. 20. '-*- Deatli of principal. — Mxecu^ 

tion of decree. — A decree was obtained against a 
surety only, the principal debtor being dead, and his 
property having been attached as of an intestate, 
and proclamation made. Held that the property 
could not be taken in execution of the decree against 
the surety. Kali Chakan v. Seiram 

[2 A. C., 192;11 W. R., 60 

21 . Beng. Meg. II of 

1806, s. 4. — The liability of a surety or his heir 
under section 4, Regulation II of 1806, ceased after 
the death of the principal. Dhurm Chand Srer- 
MHL V. Huerish Chundee Doobey . 2 Hay, 115 

^ 22. — Indulgence granted to prin- 

cipal. — Absence of injury to surety . — Semble , — 
An indulgence granted to a principal debtor does 
not absolve a surety who is not injured thereby. 
Delhi Bank Coepoeation v. Green way 

[Bourke, O. C., 227 

23. Relinq;uislnQient of portion 

of claim by creditor. — Act prejudicial to surety. 
— Where a creditor sued his principal debtor and 
two sureties upon a mortgage-bond, and in his plaint 
formally relincpiished his claim against part of the 
mortgaged property, it was held that after such re- 
linquishment the sureties were no longer bound, 
their position being altered for the worse by reason 
of such relinquishment. Narayan Govind Ok v. 
Ganbsh Atmaram Fadkb . 7 Bom., A. C., 118 

24. Right of surety to disclo- 

sure of material facts.— of fraud . — 
There is no rule of law entitling a surety, without 
question asked, to a disclosure of all material facts 
known to the creditor which it may bo material for 
him to know. Without proof of fraudulent misre- 
presentation or concealment on the part of the cre- 
ditor or his agent, a surety is not entitled to be dis- 
charged from his suretysliip. Delhi and London 
Bank w. Hunter . , . 3 IST. W., 264 

25* ^ Subsequent arrangement. — 

Obtaining fresh acJcnomledgment from debtor . — 
Money was lent on the security of a third party who 
died before the loan was repaid. The lender then 
took a fresh acknowledgment from the borrower for 
the sum due. Held that the subsequent arrango- 
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Subsequent arrangement-— 
ment, which did not contemplate the continuance of 
the third party’s security, cancelled his liability. 
Sebtaram Sahoo V. DaCosta . 12 W, B., 294 

26. Variance in terms- of con- 

Contract Act, s. 133.— A kabuUat whereby 
a lessee agrees, without the consent of the person 
guaranteeing the payment of the rent agreed to be 
paid under a former kabuliat, that he will pay rent 
at a higher rate than that agreed to be paid in tuch 
former kabuliat, amounts to a variance of the terms 
of the contract of guarantee, and discharges the 
lessee’s surety in respect of arrears of rent accruing 
subsequent to such variance. Khatun Bibi v. Ad- 
DULLAH . . . . I. L. R., S AIL, 9 

27. Heglect to register bond.— 

Suit for money lent against principal. — In a suit 
against a principal and two sureties, to recover the 
amount advanced on a bond by which certain im- 
moveable property was mortgaged, one of the sure- 
ties appeared, and contended that he wais discharged 
from his liability in consequence of the plaintiif’s 
neglect to have the bond registered. Held that the 
surety was discharged, as he could only be liable by 
virtue of the mortgage-bond, which, being in valid for 
want of registration, could not be used against him. 
Tlie principal, however, might be sued as for money 
lent, if the loan could be proved by the other evi- 
dence. Shankar Bapu v. Vishnu Naeayan 

[4 Bom., A. C., 79 

28. — Bills of exchange,— 

of goods as collateral security for repayment . — Sale 
by creditor of goods deposited as security. — A. drew 
five bills ill favour of JB. on F. cf* Co., who accepted 
them and got them discounted by the Bank of Bengal, 
and on their becoming due procured their renewal. 
F. 4* Co. subsequently drew three bills on the Bank ; 
and for securing as well the repayment of the princi- 
pal sum due on these hills and interest, as of all 
sums which the Bank had already advanced or should 
advance on account of the drawers, deposited as 
collateral security various quantities of Chili copper 
of a larger amount in value than the advances then 
made. By a condition in these bills, the Bank was 
authorised, in default of payment within the time 
stipulated, to dispose of the copper by public or pri- 
vate sale, and to reimburse themselves the principal 
and interest due thereon. Shortly afterwards F, 4" 
Co, failed, and assignees of their estate and effects 
were appointed under ■ the Insolvent Act. On 
presentation to A. of the first of the renewed bills, 
lie served notice on the Bank not to part wdth the 
securities deposited with them, alleging that the bills 
drawn and renewed by him wore accommodation hills, 
for which he had not received any consideration, and 
were renewed on the faith of the securities being 
applicable to their discharge. The assignees of F, ^ 
Co. redeemed the copper hy paying to the Bank the 
amount of the principal and interest due on the bills 
drawn by F Co., all the hills drawn by A, were 
dishonoured, and the Bank of Bengal brought an 
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action against A, for tlieir amonnt. On a bill filed by 
Ar, tlie Bank was restrained by injunction from pro- 
ceeding with the action at law. Meld on appeal by 
the Judicial Committee, discharging the injunction 
and reversing the decree of the Supreme Court, that, 
under the circumstances, the redemption of the secu- 
rities was a sale within the meaning of the condition 
contained in the deposit bills, and that such sale was 
not a release to A. as surety for the previous bills, 
the condition not being that the copper or the pro* 
ceeds thereof should be applied preferentially or pari 
passu with the other debts, but simply in reimburse- 
ment to the Bank of the principal and interest due 
on the bills. Bank os' Behg-aii r. Radhaeissen 
Mitter • • . .3 Moore^s I. A., 19 

29. Agreement for payment of 

decree, or in default to execute it,— Failure to 
execute it on default. — Act IX of 1872, ss. 134, 137, 
139, cmd 141. — A decree-bolder, in execution proceed- 
ings, agreed to accept payment of the decretal amount 
by the judgment-debtors in annual instalments. He 
also accepted from certain other persons a surety- 
bond in the following terms : In case of default of 
paying the instalments, the whole decretal money, 
with costs and interest at 8 annas per cent., shall be 
executed after one month ; and for the satisfaction of 
the decree -holder we, the executants, stand as sureties 
of the judgment-debtors.^^ The judgment-debtors 
paid five instalments and then made default. The 
decree-holder omitted to apply for execution, and the 
decree became time-barred. He then sued the sure- 
ties to recover the amount of the decree. Meld that 
the terms of the bond requiring the creditor to exe- 
cute bis decree within one month were peremptory, 
and imported much more than the usual agreement 
under such circumstances; that the decree- holder 
might execute bis decree, if he pleased, on a default ; 
that the legal consequence of his omission to exe- 
cute the decree- being the discharge of the principal 
debtors, the sureties would, under section 134 of the 
Contract Act, stand discharged likewise; that his 
action was much more serious than ‘^mere forbear- 
ance in favour of his debtors, in the sense of sec- 
tion 137 ; that be bad done an act inconsistent with 
the equities of the sureties, and omitted to do an act 
which his duty to them (under the agreement) re- 
quired, whereby their eventual remedy against the 
principal debtors was impaired (section 139); that 
he had deprived the sureties of the benefit of the 
security constituted by the decree ; that they were 
therefore discharged to the extent of the value of 
that security (section 141) ; and that the suit must 
consequently be dismissed. Hazabi v. Chtjnni Lal 
[I. li. E., 8 All., 259 

Giving time to principal. — 

'Execution of subsequent agreeement unknown to sure- 
ty, — A. and his surety B. executed a bond to C. for the 
faithful discharge of A7s duties as a gomastah. In 
September 1866, upon accounts being rendered, A. 
was found indebted to C. in a certain sum of money. 
A. thereupon executed an ikrar to C., which was ac- 
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Giving time to principal— 

cepted by 0. agreeing thereby to pay tlie amount due 
in February following. On default being made, C. 
sued A. and B. for the amount due. Meld tliat the 
acceptance of the ikrar, without the knowledge or 
consent of B. giving time for payment, was a dis- 
charge to the surety. PuRi Sundam Debi v, Dro- 
BOMATi Debi . . . 7 B. L. E.., Ap., 10 • 

S. C. Puree Soondurer Dabee v. Chundbii 
Shekhur Giiossal . . 15 W. B.., 252 

31 ^ Liahil i ty of 

surety, — Acceptance of promissory 7iotes. — -A. en- 
tered into a bond to C. as surety for B.'s good 
conduct, &c., as C.’s servant. C. subsequently, on 
A.^s request, retained B. in his service. B. be- 
came a defaulter, and with A7s concurrence gave C, 
promissory notes to satisfy the defalcations. Meld 
that C. could sue A. on the bond, although lie liad 
sued and recovered against B. on one of the promis- 
sory notes and had received payment on another. 
Wiseman v. Gopaue Doss Sen 

[1 Ind. N. S., 277 

32, Sureties of nail . 

— Aceeptaiice of bonds from nail). — The sureties of a 
naih are absolved from liability if the iDrincipal takes 
bonds from the naih in acknowledgment of the 
debts, giving him different periods of time for pay- 
ment, without the knowledge and consent of the 
sureties. Pogose v. Anunu Chunbeb Gohoo 

[1 W. R., 81 

33 ^ — Mr oof of fact of 

person being sui'ety. — In a suit against D. and K. on 
a promissory note, wdiere K. raised the defence that 
he was only a surety for i)., and that the plaintiff 
having given time, B. was released from liability, 
— Meld that it was necessary to show that tlie fact 
that K. signed the note only as surety for B. was 
known to the plaintiff at the time when the note was 
made. Meld, also, that a binding contract , to give 
time to the principal cannot be inferred from the 
mere receipt by the creditor of interest in advance 
on the note. Punchanun Ghose v. Daly 

[15 B. L. R., 331 

34 , Acceptance of in- 

terest 171 excess or advance.— Bischa7'ge of siirety.— 
In an action against a surety for principal and inter- 
est payable on a promissory note, — Meld, overruling 
the decision of the Court below (Macpherson, «/.), 
that tbe creditor, by the mere acceptance, without 
the knowledge or consent of the surety, of interest in 
excess of what was due on the note, bound himself 
to give time to the principal debtor, and thereby dis- 
charged the surety. Kali Peasanna Roy v. Am 
bica Charan Bose 

[9 B. L. R., 261 : 18 W. B., 416 

35. Acceptance of 

mterest in advance. — The mere taking by the holder 
of a promissory note of interest in advance from the 
principal debtor, does not operate as an agreement 
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not to sue during tlie time covered by the interest, 
and therefore does not constitute such a giving of time 
to the principal as would release the surety. Dwar- 
kanath; Mitter v. Daly. Dwaekanath Mitter v. 
Birch * . . . 15 B. L. B., 338, note 

36. Interest faid in 

advance. — Discharge of surety. — Accommodation 
acceptor. — Contract Act (IX of 1872) i s. 135. — The 
drawer of huiidis paid advance interest to the holder 
to obtain time, wdiich he did obtain, for payment 
after due date. Meld by the Privy Council that the 
liability of an accommodation acceptor of the hundis 
depended on whether he knew of and consented to 
this arrangement. Meld also, on the merits, that he 
knew of, and consented to, advanced interest being 
taken. Gourchandra Rai v. Protapchandra 
Bass . I. L. B., 6 Calc., 241 : 6 C. L. B., 691 

Affirming on appeal, Protap Chunder Das v. 
Gour Chunueb Roy 

[I. L. B., 4 Calc., 132 : 2 C. L. B., 455 

37. Suit on hundi . — 

Accommodation. — Acceptance. — The defendant, in 
the course of dealings with A. of Patna, used to 
draw hundis at Patna on himself at Calcutta, and sell 
them to'^S. A. at Patna; S. A. sometimes only pay- 
ing part of the consideration for the hundi. On 13th 
September 1867 the defendant drew a hundi for 
B2,500, payable forty-one days after date, in the 
usual way, and it was stipulated between him and 
(S'. A. that the value should be paid by S. A. m three 
days. On IStli September, the plaintiff in Calcutta 
discounted the hundi in the ordinary course of busi- 
ness, paying for it R2,468, or thereabouts. It then 
purported to be accepted by the defendant in favour 
of 8. A. Before the huiidi fell due, S. A. failed, 
and the plaintiff, took the hundi to the defendant in 
Calcutta, and informing him of S. A.^s failure, 
asked him to |)ay the hundi. The defendant admit- 
ted he had drawn the hundi, denied he had accepted 
it, and refused to pay, saying (he alleged) that he 
had received no consideration for it. Before the 
failure of 8. A., who had not paid the consideration 
as stipulated, the defendant pressed him for payment 
of the consideration for the hundi, and 8. A. wrote 
and delivered to the defendant the following letter, 
dated September 16th, 1867, from himself to his 
firm in Calcutta; “Further, I sent you a chitti 
(hundi) for R2,o00, drawn by Bhugwan Das (the 
defendant) upon Bhugwan Das upon (us), Calcutta ; 
value deposited by me on September 13th, 1867, pay- 
able forty-one days after date in Compaiiy'’s rupees. 

I have taken a hundi of this description, which you 
will pay on its due date. The money has not been 
paid, for which I give this puja in writing, which 
you will know.” After 8. A.\s failure, aud after 
the defendant’s refusal to pay ou the due date, the 
plaintiff made the arrangement with A.^ which is 
embodied in the following letter from A. to the 
plaintiff, dated November 3rd, 1867 : “ Further, I dis- 
counted with you at Calcutta hundis for R5,000, 
which one Pitam Das coming to Calcutta were paid 
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off in the following manner : a hundi for R2,500 
drawn by Bhugwan Das on Bhugwan Das, value de- 
posited by me on the 15th day of the light side of 
the mcon in Ehadra, payable forty-one days after 
date in Company’s rupees ; and a hundi for R2,590 
by Gapi Shaw, Debi Shaw, Radba Sliaw, Ram Sahayi 
Roy, value deposited by me on 14th day of the light 
side of the moon in Bhadra, payable forty- one days 
after date in Company’s rupees. I discounted 
hundis of this description, and out of them I paid 
R2,200 in cash through Syad Mahomed Hossein 
IChan Sahib. The balance, R2,S00, is due, the con- 
dition for payment of which is as follows (here fol- 
lows the manner in which payment was to he made) : 
I made an agreement of this sort, and I will pay the 
whole of the amount, inclusive of interest at 8 annas 
and will take the two hundis from BhaiRam Kissen 
Futteh Chund, with whom they are kept. Should I 
not pay the money according to this condition, then 
you have the authority.” For the defendant it was 
contended that the effect of the letter of 16th Sep- 
tember was to make the defendant a surety only for 
8. A.', that the plaintiff had notice of this at the 
time of entering into the agreement giving time to 
8. A.; which therefore operated as a release to the 
defendant. In a suit by the plaintiff to recover the 
amount of the hundi from the defendant, the Court 
found that it was not proved that the hundi had 
been accepted by the defendant, but held that, whe- 
ther the effect of the agreement contained in the 
letter of September 16th was to make the defendant 
a surety only or not, the defendant was liable. Fer 
Borman, ./.—Notice of the defendant’s position in 
regard to the hundi was not communicated to the 
plaintiff. ler Macpherson, Ji— The agreement 
contained in the letter of 16th September did not 
alter the position of the parties so as to- make 8. A. 
the principal debtor, and the defendant his sui'ety. 
Haejiban Das v. Bhugwan Das 

[7 B. L. B., 535 : 16 W. B., O. C., 16 

FEIOBITY. 

See Cases under Mortgage— BIaeshal- 

LING. 

See Cases under Mortgage — Sale of 

M ORTGAGED PROPERTY— PURCHASERS. 

See Cases under BIortgagb— Sale of 
BIortgaged Property — Rights or 
Mortgagees. 

See Cases under Vendor and Pur- 
CHASER— Lien. 

See Cases under Vendor and Purchaser 
— Notice. 

See Cases under Vendor and Purchaser 
—Purchase op BIortgaged Property, 

' of Official Assignee, 

See Cases under Insolvency — Claims 
OE Attaching Creditors and Oeeioial 
Assignee. 
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— ■ of registered 0 ¥er unregistered 

deed. 

See Cases under Registration Act, 
1877, S3. 49 AND 50. 

PBIS02^EE. 

See Cases under Pardon. 

* Esamination of— 

See Evidence— Criminal Cases— Exami- 
nation AND Statements of Accused. 

See Cases under Examination of Ac- 
cusED Person. 

BigMs and privileges of— 

1 . Preparation of petition of 

appeal.— Every facility should be allowed to pri- 
soners to enable them to prepare their petition of j 
appeal. Queen v. ISIitto Gopal Paulit . i 

[13 W. B., Cr., 69 | 

2 , Presentation of petition of I 

appeal. — Right to present petition to Court with- 
out intervention of vakil. — A prisoner in jail under 

a civil warrant is entitled to present a petition of 
appeal to the Court having power to hear appeals 
without the intervention of a vakil. In the matter 
or THE PETITION op.Kristnappah . 6 Mad., 38 

3 ^ Employment of pleaders.— 

Valcalatnama, 02DportunUy for giving . — Prisoners 
should have the fullest opportunity of giving vakalat- 
nanias to any persons they please. In the matter 
OF THE PETITION OF DaDABHAI . 1 Bom., 16 

4 ^ Conversing with and instruct- 

ing pleaders. — JPrivafe instructions. — Prisoners 
should be allowed to have free converse with their 
vakils out of the hearing of the police officers in 
charge of such prisoners. Reg, v. ICashinath 
Dinkab , , . .8 Bom .5 Cr., 126 

5 , Bight of freedom from fetters 

on trial. — A Judge should not refuse to try a 
prisoner hronglit np in chains to stand his trial, but 
the Judge may direct the removal of the fetters, 
unless satisiied by a representation from the proper 
officer that they are necessary. Anonymous 

[4 Mad., Ap., 69 

0, K*ature of charge. — Accused^ 

Rigid of, to knoto exact nature of charge made against 
him . — Criminal Procedure Code (Act X of 18S2), 
s. 221. — An accused is entitled to know with certainty 
and accuracy the exact nature of the charge brought 
against him, and unless he has this knowledge he 
must be seriously prejudiced in his defence. This is 
true in all cases, but it is more especially true in- 
cases wffiere it is sought to implicate him for acts 
not committed by himself, hut by others with whom 
he was in comipany. Bbhari Mahton v, Queen- 
Empress , . , I. Xi. B., 11 Calc., 106 

7 ^ jRigJti of acemed to 

have charge read and to appear hg mooJetear. — The 
Magistrate, when he has prepared the charge, is 
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bound to read it to the accused, and to ask liiin if he 
washes to have any witnesses summoned to give 
evidence on his behalf at the sessions. The Magis- 
trate cannot refuse to permit an accused person to 
attend at the sessions by mooktear. Queen r. 
Huenath Roy . . .2 W, E., Cr., 50 

3 ^ Bight to copies of documents. 

— Might of, on trial. — Evideiice. — A prisoner applied 
for copies of certain documents liled in Court for the 
pui*pose of his defence. Meld, the Magistrate had 
erred in refusing his application. Mer Loch, J. — A 
prisoner is entitled to have copies of all documents 
for which he asks, and which he thinks necessary for 
his defence, and it is for the officer trying tlie case, 
whether Magistrate or Judge, to determine at the 
hearing whetiuT the documents filed by the prisoner 
are or are not admissible as evidence. In the matter 
OF THE PETITION OF ShIB PeASAD PANDA' 

[6 B. li. B., Ap., 59 : 14 W. B., Cr„ 77 

9 , Bight to inspect hooks in ease 

of theft. — Might to make statement, — So far as it 
may he necessary for the purposes of the trial, when 
hooks are the subject of a charge of theft, the accused 
is entitled to inspection of the books. It is not com- 
petent to the Court in a criminal trial to refuse to 
allow the accused to make a statement. In the 
MATTER OF Abdul Guffoob . 10 C. B. B., 54 

10 . Bight of a ccused to hear sen- 

tence. — Criminal Procedure Code, 1861, 1869, s. 27 f* 
— When the proceedings in a case tried by a Subordi- 
nate Magistrate are. submitted, under section 277 of 
the Code of Criminal Procedure, to a District Magis- 
trate to pass sentence upon the accused, the accused 
is entitled to he present at the passing of such sentence 
before the District Magistrate. Reg. Ragha 
Karanji , . . . 7 Bom., Ci\, 31 

Queen v. Gunesh Sircar . 7 W. B-., Cr., 33 

PBISOHEBS’ TESTIMONY -ACT, 1869. 

See Civil Procedure Code, 1882, s. 87 
(1859, s. 78) . |4 B. I.. R., O. C., 51 

See Small Cause Court, Mofussil— 
J UEiSDiOTioN— P risoner’s Testimony 
Act . 5 B. Xi. R., 215 : 13 W. B., 278 

PRISONS ACT (XXVI OP 1870). 

Mower of superintendent of jail . — 

Abetting escape of prisoner. — Meng. Meg. XIV of 
1816.— A superintendent of a jail has no power under 
Act XXVI of 1870 to imprison for one year a night- 
watchman convicted before him on a charge of aid- 
ing and abetting the escape of a prisoner. Neither 
had he power under Regulation XIV of ISIG. 
Queen v. Sheoumber Lal . . 4 N. W., 4 

s. 45, — Mntering a havalai with in- 
tent to convey food to prisoner. — Mtiles made by 
Local Government for the management and discipline 
of prisons. — Mouse-trespass . — Offence in relation 
to prison. — Menal ('ode, s. 442. — Previous acquittal, 
—Mer Spankie, J., and Oldfield, J. (Stuart 




( 4823 ) 


DIGEST OF CASES. 


< 4624 ) 


PRISOHB ACT (XXVI OP 1870), s. 45- 

continued, 

€. •/., doubting), that a havalat (lock-up) is a prison 
within the meaning of the Prisons Act. ]?er Stuaet, 
C. J.f that food is not an article within the meaning 
of section 45 of tliat Act. Fer SxtJAET, 0 . J., and 
Oldfield, J,, that the conveyance of food into a 
havalat, not being expressly prohibited by the rules 
made by the Local Government under section 54 of 
that Act for the management and discipline of 
prisons, is not contrary to the regulations of the 
prisons” within the meaning of section 45 of that 
Act, and is therefore not an offence punishable under 
that section. Held, therefore, per Stuaet, C, J., 
and Oldfield, J*., that, where a person entered into 
a havalat with intent to convey or attempt to convey 
food to an under-tiial prisoner, such act on his part 
did not amount to house trespass 'within the meaning 
of section 442 of the Penal Code, and it was not an 
act punishable under section 45 of the Prisons Act. 
Fer Spaneie, J , contra, Fer Sttjaet, €, J., that 
the fact that such person had been tried for house 
trespass and acquitted was no bar to his being tried 
subsequently for an offence under section 45 of the 
Prisons Act. Empress o, Lalai 

[I. L. R., 2 All., SOI 

PRIVATE DEFENCE, RIGHT OF— 

See Culpable Homicide. 

[12 W. R., Cr., 15 
I. L. R., 3 All., 253 

1 . — Commencement and restric- 

tions on Tight,— Fenal Code, ss. 97, ^9.— The 
right of private defence as described in section 97 of 
the Penal Code is subject to the restrictions men- 
tioned in section 995-~that is, it should be exercised 
only in the defence of one’s own body or that of 
another person against an offence affecting the hu- 
man body. Under section 102 the right commences 
only on a reasonable appreheiision of danger to the 
body caused by an attempt or threat to commit an 
offence, and by section 99, clause 4, the right is re- 
stricted to not iniiicting more harm than it is neces- 
sary to inflict for the purpose of defence. Queen 
y. Gobaedhan Bhutan 

[4 B. L. R., Ap., 101: 13 W. R. Cr., 55 


PRIVATE ■ DEFENCE, RIGHT OF,— 

Pleading right — continued, 

occurrence must be given in evidence. IN TUB MAT- 
TER OF THE PETITION OF JaMES SiEDAE 

[iaD.R.,,62 

5^ Onus prohandi.— 

^Evidence Act, s. 105. — Where the acemsed had been 
convicted of riot under section 14S and of grevioiis 
hurt under section 325 of the Fenai Code, the Sessions 
Judge on appeal held that the complainants had 
themselves been the aggressors, and that the accused 
had merely exercised the right of private defence j 
but inasmuch as they had not set up tlio plea of 
private defence, he considered it was not competent 
to him to set aside the conviction. Held tliatj 
though the onus was on the accused, the finding of 
the Judge amounted to one that they had discharged 
that onus, and on that finding the accused -were en- 
titled to an acquittal. In the mattes of Kali 
Chuen Mookeejek . . li C. la, B.j 232 

Exercise of right. — Possession, 

— A party in q)ossession of land is legally entitled to 
defend his possession against another party seeking 
to eject him by force. Queen v. Tulsi Singh 

[2 B. L. R., A. Or., 16 : 10 W. R., Or., 64 

Queen v. Mokee . , 12 W. R., Cr., 15 

7, I - - Fispuie as to pos- 

session of land, — Where A. is in actual peaceable 
possession of land, B,^s attempt to recover possession 
of it by force is an illegal act wliich A.\ has a right 
to resist. If -R. uses force in carrying out his attempt, 
A, has a right to oppose force to force, and to inflict 
upon B. such injury as is necessary to compel him 
to desist. Queen v. Sachee alias Sachee Boler 
[7 W, R., Cr., 112 

3. — Criminal trespass. 

---‘Fenai Code, ss. 99 and 104 . — Where the offence 
which occasions the right of private defence of 
property is criminal tresspass, the right of defence 
under section 104 of tlie Penal Code only extends 
(subject to the restrictions of section 99) to the vo- 
luntarily causing to the wrong-doers some harm 
other than death. Queen u. Gobuedhun Paei 

[14 vr. R., Cr., 74 





j 
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liki- 
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Extent of right,— ^Fenal Code, 


s. 103 and s. 99. — The right of private defence under 
section 103 of the Penal Code is restricted by section 
99 of that Code, and does not extend to the inflicting 
of more harm that it is necessary to inflict for the 
purpose of defence. Queen v, Dhununjai Poly 

[14 W. R., Cr„ 68 


Pleading right. — Persons imit- 


ing attach, — The right of private defence cannot be 
pleaded by persons who, believing they will he at- 
tacked, court the attack. Queen v. No'wabdee 

[W. R., 1864, Cr., 11 


4, 


Onus prohandi.- 


Alternative plea. — It is for those wlio raise the plea 
of private defence to pvovo it. The act charged can- 
not be denied, and the plea of private defence raised 
as an alternative. If raised, a full account of the 


a 


< Culpable homicide. 


-—The legal right of private defence of the body 
and property is not exceeded by a person who is 
attacked by another with a spear, and who strikes a 
blow with a latee,, which results in the death of the 
party attacking, and such right of private defence of 
the body extends, under section 100 of the Penal 
Code, to the taking of life where grievous hurt is 
reasonably apprehended. Queen u. Moizudin 

[11 vr, R., Cr., 41 


10 . 


— Penal Code, ss. 
The prisoners, who 


14S, 304 . — Culpable homicide. 
in resisting a sudden attack made upon them by 
certain persons for the purpose of cutting their ciDp, 
and when they had no time to complain to the police, 
inflicted a wound on one of them with a bamhoa, from 
the effects of which the man dlc*d, were convicted 
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PRIVATE DEPENCE, BIGHT OP.-Bx- 
ereise of right — contlmied, 

by tile Sessions Judge under sections 148 and 304 of 
tlio Penal Code. Tlie Iligli Court acquitted the pri- 
soners, holding that the force used, or the injuries ' 
intiicted, were not such as to exceed their rights of 
private dcd'ence of property. Queen ■». Gooiioo 
ClIUSN Chang- 

[6 B. L. R„ Ap., 9 s 14 W. B., Cr., 69 

XI, — — — Penal Code, s. 

lOOt cL 2, and s. 103 ^ cl. 4. — Under the facts of this 
case, a person was held to have rightly exercised the 
right of private defence as contemplated in clause 
2, section 100, and clause 4, section 103, Penal Code, 
though in the exercise of such right he hilled one of 
his aggressors. Queen v. Ram Lael Singh 

[22 W. B., Cr., 51 

12. — Souse-hreaTcing. 

Limits of right of defence. — The right of private 

defence of property against house-breaking does not 
extend to causing the death of the house-breaker 
when he has made his escape from the premises 
empty-handed, and is at some distance from the place. 
No more harm should he done than is necessary to 
effect his enpture. Queen v . Bolaki Jolahad 

[1 B. E. B., S. H., 8 : 10 W. B., Cr., 9 

13. , .. Attaclcing man 

found in house at night. — The accused was attacked 
hy a man whom he found by a hole cut in his house 
for the purpose of committing a burglary, and struck 
the man a blow which caused his death, l^eld that 
the accused simply exercised his right of private 
defence, and liad committed no crime. Queen u. 
Pelkoo Nushyo • • .2 W. B, Cr., 42 

14 . Sous e4re$p ass 

with intent to commit adultery. — Penal Code^ ss. 96^ 
lOL — Where a person assisted hy a friend retaliated 
severely on another who trespassed into his house 
with the object of haying intercourse with his wife, 
he was held to have committed no offence; sections 96 
and 104 of the Penal Code justifying him in causing 
any harm short of death to the trespasser ; and his 
friend was also acquitted as having aided him to 
commit no offence. Queen n. Dhaumun Teli 

[20 W. B., Cr., 36 

15. Resisting police 

officer malcing search without warrant. — Ohsiruefion 
of public servant. — Penal Code, s. 99. — Criminal 
Procedure Code, 1S61, s. 135. — An officer, subordi- 
nate to an officer in charge of a police station, who was 
deputed by the latter Iso make an inquiry under sec- 
tion 135 of the Code of Criminal Procedure, attempt- 
ed without a search-warrant to enter a house in 
search of property alleged to have been stolen, and 
was obstructed and resisted. Meld (applying section 
99 of the Penal Code) that, even though the police 
officer was not strictly justified in searching the house 
without a warrant, the person obstructijig and resist- 
ing could not set up the illegality of the officer's 
proceeding as a justification of his obstruction, and 
it was not shown that that officer was acting other- 
wise than in good faith and. without malice. Reg. 

Vyankateav Shbiniyas . 7 Bom,, Cr,, 50 


PBIVATE BEEBHOE, BIGHT OE.--*Ex« 
ereise of right — continned. 

10, Pemal Code, s, 

99. — Resistance to warrant of arrest in execution of 
a decree.—' Assault on officer.— A warrant issued for 
the arrest of a debtor under the provisions of se{‘tioii 
251 of the Civil Procedure Code was initialled by 
the Munsarim of the Court, sealed with the seal of 
the Court, and delivered to the proper officer for exe- 
cution. The debtor forcibly resisted the officer, and 
was tried and convicted, under section 353 of the 
Penal Code, of assaulting a public servant in the cxc;- 
cutioii of his duty as such. Held, with refcrmice to 
section 99 of the Penal Code, that the act of tlie 
accused did not cease to be an offence on the ground 
that it was done in the exercise of the right of ])ri- 
vate defence. Queen- Empeess v. Janki Prasad 
[I. X,. B,., 8 All., 293 

17, I " - Premeditated riot. 

— There can he no right of private defence, either 
on one side or the other, in a case of premeditated 
riot. Queen v. Jeolale . 7 W. B., Cr., 34 

13 , — — Penal Code, s. 

104. — Persons acquitted of culpable homicide but 
convicted of rioting . — In an affray respecting land 
one of the aggressive party was killed. The prisoners, 
wdio were exercising the right of private defence 
of property, were acquitted by the jury of culpable 
homicide, hut convicted of rioting. Held that, not 
being legally guilty of any offence coupled wfith riot- 
ing, and not being rioters or members of an unlawful 
assembly, they could claim the benefit of section 104, 
Penal Code : they were therefore released. Queen 
v, Mitto Singh . • * 3 W. B., Cr., 41 

19. Trespass. — Penal 

Code, ss. 97, 104, 105 . — Where A. trespassed on the 
lands of B., whose servants seized and confined A. 
till the following day, when B. gave information to 
the police, it was held that the conduct of B. and his 
servants in confining A. could not he supported on 
the ground that they were exercising the right of 

I private defence of property, under sections 97, 104, 

! and 105 of the Penal Code. Shueueooddin v. Kas- 
SINATH , 13 W. B., Cr., 64 

20. Trespass, — De- 

mand for payment of rent . — Mere persistence in de- 
mand for rent does not amount to trespass justify- 
ing the exercise of the right of private defence. 
Mahomed Jan v. Khadi Sheikh. Huenath Dk 
V. JoYGOPAL De. Hums Chundra Das v. Boeai 
Audhicaeee. Ahmuddy V, Anund Mohun Mo- 
zooMDAB . . . .16 W. B., Cr., 75 

21. Penal Code. ss. 97, 

99 . — Wrongf ul distraint of crops. — Where a zemin- 
dar’s servants enter on land with the intention of 
distraining the crops without proper notice, the ryot- 
owiiers are justified in considering such actions as 
trespass. Qitcere , — Would the ryots in such a case 
be protected by the provisions of the Penal Code, 
sections 97 and 99, in preventing the distraint and 
confining the men employed to make it ? Queen v , 
Kanhai Shahu . . ,23 W. B., Or., 40 
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PBIVATB PEOSECUTOE. 

Criminal Procedure Code {Act XXV 

of 1861), s. 434,— Right to appear.— prose- 
cutor not allowed to appear on a reference to the 
High Court under section 434 of the Criminal Proce- 
dure Code. Queen v. Ramjai Mozumdar 

[6 B. li. E., Ap., 46 

S. C. SlJDDURTJDDEEN SlECAE V. HaM JoY MO- 
JOOMDAR . 14 W, E., Cr., 51 


PEIVILEGB. 

See LibeIi 


I. L. E., 1 Bom., 477 


from arrest. 

See Cases under Arrest — Civil Arrest. 
See Contempt op Court-— Eppect op 
Contempt . 4 B. Xi. E.j O, C., 90 

See Paedanashin Women. 

[8 W. E., 282 
1 B. L. E., P. B., 31 
I. L. E., 4 Calc., 583 
I. L. E., 7 Calc., 19 

from attendance in Court. 

See Paedanashin Women. 

[1 B. L. E., S. H., 5 
2 Hyde, 88 
^ 18 W. B., 230 

24W.B., 375 1 

See PARTIES—PEIVIDEGi-ES OP PARTIES. 

[Marsh., 627 
15 W. E.,129 

from suit. 

See Cases under Jurisdiction op Citii. 
Court— Sovereion Princes. 

PEIVIIiEGED COMMITHICATIOH. 

See Arbitration — Awards — Validity 
op Awakds and Ground pob setting 
THEM ASIDE . I. B. E,, 4 Caic., 231 

See Cases under Depamation. 

See Inspection op Documents. 

[I. L. E., 2 Bom., 453 
I. L. E., 11 Calc., 655 
I. E. R., 12 Calc., 265 

See Libel . . Bourke, O. C., 18 

[1. L. E., 3 Calc., 13 
I. li. R., 1 Bom., 477 
Cor., 134; Hyde, 274 
1 B. L. E., S. H., 12 
6H.-W.,38 


Professional communica- 
tion.— and elient. — Privilege. Act I of 
1872, s. 126.— To he privileged under section 126 
of the Evidence Act (I of 1872), a communication by 
a party to his attorney must he of a contidential or 
private nature. Where defendants at an interview, 
at which the plaintiff was present, admitted their 
partnership to their attorney, who was then alsomct- 
ing as attorney for the plaintiff,— that the 
attorney was not precliided by section 126 of the 


PEIVIIiEGEB COMMITHIOATIOH. --- , 
Professional communication— 

Evidence Act (I of 1872) from giving evidence of 
this admission to him : 1st, because the defendants' 
statements, having been made in presence and hear- 
ing of the plaintiff, could not he regarded as confi- 
dential or private ; 2iid, because those statements did 
not appear to have been made to the attorney exclu- 
sively in his character of attorney for the defendants, 
hut to have been addressed to him also as attorney 
for the plaintiff. AIemon Hajeb Haboon AIaho- 
MED v. Abdul Karim • I« B. E., 3 Bom., 91 

2. Act II of 1855, 

s. 24, — Valcil and client. — Section 24, Act II of 
1855, does not warrant a valdf s exclusion from the 
witness-box, though it may excuse his answering 
certain questions relating to communications between 
him and his client. Doolar Jha v. Runjeet Roy 

[15 W. E., 340 

3 ^ Act II of 1855, s, 

24.—Moo?dear and client.— The question whether 
a communication between the accused and a witness 
is privileged, is a question of law for the Judge to 
decide. Communications between niook tears -and 
their clients are not privileged within section 24 of 
Act II of 1855. Queen v. Chandrakant Chuok- 

ERBUTTY 

[1 B. L. E., A. Cr., 8 : 10 W. E., Or., 14 

4 ^ . — Prosecutor in cri- 

minal case and his attorney and cleric. — Semhle,— 
Communications between a prosecutor in a criminal 
case and his attorney, and between the attorney and 
bis clerk with respect to the case, are not privileged. 
In THE MATTER OP TEE PETITION OP BeLILIOS 

[12 B. E. E., 249 
S. C. Queen v. Belilios . 20 W. E., Or,, 61 

5 , Statements laid before eoun- 

Legal Statements laid by clients be- 

fore counsel for the purpose of obtaining, legal advice 
are privileged. AIuncheeshaw Bezonji ». New 
Dhurumsey Spinning and Weaving Company 
[I. L. E., 4 Bom., 576 

0 ^ Letters between Govern- 

ment servants. — Discovery. — Prodiiclionof docu- 
ments. — Solicitor and client. — Act XIV of 1882, s, 
133^,-Jjettevs written by one of the defendant's ser- 
vants to another, for the purpose of .obtaining inform- 
ation with a view to possible future litigation, are 
not privileged, even though they imight, under the 
circumstances, he required for the use of the defend- 
ant’s solicitor. In order tliat privilege may be 
claimed, it must be shown on the face of the affida-vit 
that the documents Tivere prepared or written merely 
for the use of the solicitor. Bipro Doss Dey v. 
Secretary op State pob India in Council 

[X. Jj, E., 11 Gale., 655 

7 ^ Letters between solicitors 

for various iDlaintiffs.— and client.— 

InspecUon.—Produedion.— Waiver of privilege.— 
The plaintiffs resided in England, and sued the defend- 
ant in Bombay fox specific performance of an agree- 
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FBIVIIiEGBB COMMUNICATION.— I 
Letters between solicitors for various I 

plaintiffs — continued. 

meiit to purcliase certain premise’s. This agreement 
iiad heen made on hebali* of the plaintiffs hy >S\, their 
agent in Bombay. Tlie defendant pleaded that by 
the terms of the agreement it was provided that the 
deed of assignment slionld contain a covenant hy the 
three plaintiffs to indemnify the defendant against 
any claims upon the premises that might be made at 
any time hy or on behalf of the representatives of 
one A. The defendants solicitor ]3repared a draft 
assignment whicli contained this covenant, and sent 
it to the plaintiffs’ solicitors (Messrs. P. and W.) 
for approval. On the 19th March 1880, W. called 
upon JS., the defendant’s solicitor, and informed him 
tliat Jf., the third plaintiff, refused to sign any deed 
which contained the above covenant. At thi-s inter- 
view W. read to JS. portions of a letter v^ritten with 
reference to the preposed deed hy McCr, Sf Co. (soli- 
citors for the first two plaintiffs) to F., the solicitor of 
the third plaintiff’, and of another letter written by V, 
to his client, the third plaintiff. The defendant called 
upon the plaintiff to produce these letters for inspec- 
tion. Seld that the letters were privileged, and that 
the fact that portions of them had been read to the 
defendant’s solicitor was no waiver of the privilege 
as regarded the parts which were not read. Kay v. 
PoOEUHCHAND POON ALAL . I. Xi. R., 4 BOHI., 631 

3 ^ Letters by client to solicitor, — 

Discovery. — Affidmit of documents, — Sufficiency of 
affidavit. — Further affidavit. — Inspection of docu- 
ments,-- £r actio e . — 'Where in an affidavit of docu- 
ments privilege is claimed for a correspondence on the 
ground that it contains instructions and confidential 
communications from the client (the plaintiff) to his 
solicitor, it must appear not merely that the corres- 
pondence generally contaius instructions, &c., but 
that each letter contains instructions or confidential 
communications to the attorneys with reference to the 
conduct of the suit. Bewicke v. Graham^ 7 Q. B. 
D„ 400 i followed. Oeiental Bane Coepoeation 
V, Beqwn & Co. . I. L. R., 12 Calc., 265 

9 . Statement in petition to 

Magistrate.— — Beld that, under the 
circumstances of the case, the allegations contained 
in a petition presented hy -respondent to the Magis- 
trate acting in his administrative capacity cannot be 
regarded as a privileged communication made in the 
course of judicial proceedings; and it being proved 
that the allegations so made were made with sinister 
motive and malicious intention, and that they were 
irrelevant to the occasion, the appellant was entitled 
to some substantial damages. Chowdhey Gooedutt 
Singh v, Gopal Bass . . .1 Agra, 33 

10. Statement to punebayet— 

Illegal conviction for defamation. — Where a person 
called upon by a punchayet, convened by the com- 
plainant’s relatives, to explain why he had made a 
defamatory remark concerning the complainant, made 
a statement by way of explanation, — Held that such 
statement being privileged, a conviction for defama- 
tion for making such tatement was illegal. In be 
Govindappa Kayah . I, L. R., 7 Mad., 36 


PRIVY COUNCIL, 

— Ueelaration or order of — 

Execution op Beceee-— Oedees and 
Beceees op PiiiVY Council. 

[18 W. R., 175 

Decree of— 

See Cases under Execution op Deceeb 
— Oedees and Dhceees op I‘eivy Coun- 
cil. 

Execution of decree of— 

See Cases undeh Execution op Decree- 
Orders AND Decrees op Peiyy Coun- 
cil. 

See Cases under Limitation Act, 1877, 
ART. 180 (1859 s. 19). 

See Mesne Propits— Assessment in Ex- 
ecution AND Suits pob Mesne Profits. 

[5 B. L. R., P. C., 605 
16 W. B., 30 
23 W. R., 449 

PRIVY COUNCIL APPEALS ACT. 

See Cases under Appeal to Peivy 
Council. 

PRIVY COUNCIL, PRACTICE OP— 

Col. 

1. Appeals prom Inteelocutoey Oe- 

dees 4630 

2. Enlarging Time poe Appeal. . 4631 

3. Special Leave to Appeal . , 4631 

4. Leave to depend Appeal . . 4636 

6. Cross-appeal 4637 

6. Valuation op Appeal . . . 4638 

7. Stay op Proceedings in India * 

PENDING Appeal .... 4640 

8. Withdrawal op Appeal . . 4641 

9. Insolvency op Appellant . . 4641 

10. Dismissal op Appeal pob want op 

Prosecution .... 4641 

11. Restoration op Appeal , . 4642 

12. Remission op Case to India . . 4645 

13. Practice as to Objections . . 4646 

14. Questions op Pact . . . 4649 

15. Concurrent Judgments on Pacts . 4652 

16. Re-hearing 4656 

17. Leave to bring pbesh Suit . . 4658 

18. Enporcing Execution op Order . 4658 

19. Costs 4658 

See Cases under Appeal to Privy Coun- 
cil-Practice AND Procedure. 

1. APPEALS PROM INTERLOCUTORY 
ORDliES. 

1. — There is no law which requires a 

suit or to appeal from interlocutory orders under pen- 
alty of forfeiting for ever the benefit of the consider- 
ation of the Appellate Court. The Privy Council 
have, in many cases, corrected erroneous interlocutory 
orders on the appeal of the whole cause coming before 
them. Moheshur Singh v. Government op India 
[3 W. R., P. C., 45; 7 Moore’s I. A., 283' 
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■PEIVY COUlfOIIi, PBACTICB OP-~cow- 

1. APPEALS FROM INTERLOCUTOEY 

OEDEES — continued. 

Shbonath alias Buebay Kaka v. Eamnath 
alias Chotay Kaka 

[1 Ind. Jur., S., 161 : 5 W. B., P, C., 21 : 

10 Moore’s I. A., 413 

Foebes Ambeeoonissa Beg-um 

[1 Ind. Jur., ]sr. S., 117 
5 W. R., P. C., 47 

10 Moore’s I. A., 340 

2. ENLARGING TIME FOE APPEAL. 

2, Jurisdiction of Judicial Committee 

as to application to enlarge time for appeal . — 
The Judicial Committee have no jurisdiction to enter- 
tain an application for extension of time to appeal 
until the petition of appeal is lodged. Where it 
appeared that an inquiry was pending before the 
Master in the Court below, arising out of the decree 
which was the subject of tlie appeal, the result of 
which might render the prosecution of the appeal 
unnecessary, tiic Judicial Committee enlarged the 
time prescribed by Rule 5 of tlie Order in C< uncil of 
13th June 1853 for prosecution thereof, until further 
order. Gjjngadhub Seal v. Radbamoney Dossee 

[6 Moore’s I. A., 209 

3. SPECIAL LEAVE TO APPEAL. 

3 , Form of 'getition.— Amendment 

of a petition too general and vague. — It is incum- 
bent. upon a party applying for special leave to appeal 
to set out in the petition a full statement of the 
facts and legal grounds, to show that there is a sub- 
stantial case on the merits, and a point of law in- 
volved, proper to be determined by the Appellate 
Court. A petition for special leave to appeal con- 
tained a general statement of the proceedings in India, 
and an averment that they were irregular and con- 
trary to law. Such petition ordered tp he dimissed 
or to stand over for amendment as being too general 
and vague. On the amended petition, stating in de- 
tail the facts, and specifically showing legal grounds 
of objection to the decrees and order of the Court 
below refusing leave to appeal, special leave to aj^peal 
was granted. Gobeb Moneb Dossee v. JuGauT 
Inbeo Nabain Chowdby . 11 Moore’s I. A., 1 

4, Application for special leave. 

— Omission of material facts. — Costs. — A petition 
for special leave to appeal being ex partCy it is a uni- 
versal and most important rule of the Court that 
every fact which is material to the determination of 
the question raised upon the petition should be truly 
and fairly stated, and where there is an omission of 
material facts, whether it arises from improper inten- 
tion on the part of the petitioner, or whether it arises 
from accident or negligence, still the eflect is the 
same, if the Court has been induced to make an order 
which, if the facts had been fully before it, it would 
not, or might not, have been induced to make. Where 
the Court was of opinion that there had been no inten- 
tional misrepresentation, and that there had been 
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Application for special leave — continued. 

delay on the other side, it discharged an order giving 
special leave to appeal where an important fact had 
been kept from the Court, without costs, remarking 
that it would have thought it right, whether the 
mistake was intentional or not, to have given costs, 
had it not been for the delay. Mohtjn Lalb Sookub 

Bebee Doss . . 8 Moore’s I. A., 193 

5. Incorrect state- 

ment of facts. — Incorrect statement as to valuation, 
— In this case the Privy Council originally gave leave 
to appeal, provided satisfactory evidence were sup- 
plied by the appellants to tbe Registrar of the Siidder 
Court that the real or market value of the land in 
dispute exceeded ElO.OOO. This order was subse- 
quently discharged as obtained upon an incorrect 
statement of the facts, it appearing afterwards that 
the appellants had satisfied the Registrar that the 
real or market value of the land exceeded R10,000. 
The appeal was restored, with a general suggestion 
that the terms of the Bengal Stamp Regulation, X of 
1829, upon the subject of value should he carefully 
attended to. Mohun Loll Sookul v. Debee 
Doss Dutt . . . .2 W. B.j B. G., 9 

[8 Moore’s I. A., 482 

0. Counter-petition to dismiss 

appeal. — Leave to appeal granted ex parte. — If 
leave to appeal be granted ex parte, the respondent 
may, as a matter of course, present a counter-petition 
to dismiss the appeal. Sibnarain Ghose v. Htjllo- 
DHUB Doss . , . 6 Moore’s I. A., 207 

7. Appeal in matter not strict- 

ly appealable.— A 5 & 4 Will, IV., c. 41,-— 
Where a matter has been referred by Her Majesty to 
tbe Judicial Committee which is not strictly an 
appealable grievance their Lordships may, under the 
reservations contained in 3 and 4 William IV., Cap. 
41, advise Her Majesty to grant the petitioner leave 
to appeal. Moegan v. Leech 

[2 Moore’s I. A., 428 

3^ Special leave where no ap- 

plication made in India. — Case under appeal- 
able value . — The Judicial Committee will not enter* 
tain an aj^plication for special leave to ajjpeal to Her 
Majesty in Council from a decree of the High Court 
where the subject-matter in suit is under the appeal- 
able value prescribed by sections 39 and 40 of the 
Bombay Charter of 1862, unless the petitioner has 
applied to the High Court for such leave and has 
been refused. Ghngowa Kome Malitpa v. Erawa 
Kome Jogapa . . 13 Moore’s I, A,, 433 

9, — Special leave where appli- 

cation in India not made within time.— 
Order giving interest on amount of decree . — Leave 
to appeal was granted on payment of costs from an 
order of tbe Sadder Court at Bombay decreeing in- 
terest upon the amount awarded by the judgment of 
the Court, the appellant having failed to apply to 
the Court in India within six months as required by 
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Special leave where application in India 
not made within tim.e--contiiii'md. 

tlie Order in Council of lOth April 1838. ICiRKLAifl) 
tj. Mobee Pestonjee Khooeshebjee 

[3 Moore’s I. A., 220 

10. Alteration of 

'practice hy Sigh Court. — Appeal from original 
decree and order refusing renieto. — l^ending pro- 
ceedings before the High Court on an application for 
a re^dew of judgment, that Court altered the then 
prevailing practice of jjerniittmg an appeal within six 
months from the date of the judgment allowing or 
refusing a review. In such circumstances, the six 
months prescribed by the Order in Council of the 16th 
April 1838 from the date of the decree having ex- 
pired, special leave to appeal from the original 
decree and the order refusing a review was allowed. 
NoaENBBO Chititdeb Ghose V. Mahomed Eusttee 

[12 Moore’s I. A., 107 

11 . Case tinder appealable value, 

-^Subject-matter at issue exceeding appealable value, 
— Special leave to appeal granted notwithstanding 
that no application had been made for such leave to 
the Court below, upon the allegation that, though the 
amount decreed was much under the appealable value, 
the original demand being necessarily limited by the 
jurisdiction of the Court in -which the suit was ori- 
ginally instituted, yet the subject-matter at issue 
exceeded in value the appealable amount. Mtttu- 
SAWMY Jag-avbea Yettapa Naikee V. Venkata- 
swAEA Yettia , . 10 Moore’s I. A., 313 

[1 Ind. Jur., N. S., 205 

12. Leave granted 

on terms. — Provision for payment of compensation 
agreed on. — Where the Court grants leave to appeal 
under the general jurisdiction of the Queen in 
Council, it will impose such terms upon the party 
applying as the special circumstances of the case 
require. Appeal admitted from an order con-firm- 
iiig the report of the Coinmissiouers in a partition 
suit, although the appealable value was under 
1110,000, the amount prescribed by the Order in 
Council of the 10th April 1838. The petitioner 
(the plaintiff) had offered to compensate the defend- 
ant if the report of the Commissioners was varied. 
The Judicial Committee, in granting leave to appeal, 
put the petitioner upon terms of lodging in the 
Council office, within four months, a certiffcate of 
recognisance to the Queen in the sum of £1,500 for 
such compensation and costs as might be awarded. 
In EE SiBKAEAiN Ghose . 6 Moore’s I. A .5 322 

13. Value of the 

subject-matter disputed. — The value of the subject- 
matter in dispute, though laid in the plaint at a sum 
exceeding the minimum amount, R10,000, was reduc- 
ed on calculation by the Zillah Judge to an amount 
under that sum, and the finding on the merits was 
for the plaintiff for such reduced sum. In a cross- 
appeal the Sudder Court dismissed the entire claim, 
and, on the ground that the matter in dispute was 
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under the appealable value, refused leave to appeal 
to England. On special petition, leave to appeal was 
granted, the appellant claiming to open the (juestioii 
of the value of the subject-matter in question cal- 
culated by the Zillah Judge. Prank ath Boy 
ChOWDHRY V . SURNOMOYEE 

[7 Moore’s I. A., 563 

14. — Important prin- 

ciple of laiv involved. — Where an important prin- 
ciple of law involved in tlie decision, special 
leave to appeal was granted tliough tlie amount of 
damages recovered was under the appealable value. 
Eo&ers V . Bajendro Dijtt 

[2 W. B., P. C., 51: 8 Moore’s 1. A., 103 

Keraeoose V . Brooks 

[8 Moore’s I. A., 339 ; 4 W. B., P. C., 61 

15, >- • - * Question of pub- 

lic importance. — Where a question of great public 
importance arose, special leave was granted though 
the subject-matter in dispute was under BIO, 000, 
Shmbhoolall Girdhublall V. Collector oe 
Surat . , , .8 Moore’s I. A., 1 

[4W. B., P. a, 55 

16, Question on rohich 

the decision of many suits depended. — Special leave 
to appeal given in a case involving a question of 
tenure service, called chakeran, although the subject- 
matter in dispute was below the appealable value | 
there being many other suits depending on the deci- 
sion of the case. Joykissen Mookerjeb v. Col- 
lector OE East Buedwan 

[8 Moore’s I. A., 265 

17. Leave granted on 

terms as to payment of costs. — Question (^jurisdic- 
tion. — The Supreme Court, in overruling the objec- 
tions to the jurisdiction of the Court, refused leave 
to appeal, the subject-matter of the action being 
trifling and under the amount required by the rules 
of the Privy Council. On petition, the Judicial Com- 
mittee granted leave to appeal, but upon terms of 
the East India Company paying the respondent’s 
costs of the appeal, to enable him to appear, to pre- 
vent the question being argued ex parte. SpoonEr 
V. JuDDOW • . .4 Moore’s I, A., 353 

13 . Ijeave in suits consolidated 

by consent. — Valuation. — Special leave to appeal 
granted in a suit which had been consolidated by 
consent of both parties. A defendant to a suit having 
adopted a certain valuation, cannot in the same suit 
object to that valuation. Kristo Inbeo Saha v. 
Hueomonee Dossee . . L. R., 1 1. A.,' 84 

19 . Iieave on appeal from . a 

decree not final. — Practice on erroneous construc- 
tion of Charter. — On a special application to the 
King in Council, founded on the fact that the pre- 
vious uniform practice of the Supreme Court at 
Madras, though upon an erroneous construction of 
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Leave on appeal from a decree not final 

— continued, 

tlie Cliartei% was to admit only appeals upon a final 
decree, leave to appeal was granted by tlie Privy 
Conncil. East India Company i>. Ally 

[7 Moore’s I. A., 555 

20. — Order as to custody of 

cMld. — Child ^oith Christian father a7id Maho- 
medan mother . — Special leave to appeal allowed from 
an order of tlie High Court of Judicature for the 
North-West Provinces of India, by which order an 
infant daughter was taken from the custody of her 
mother, a Mahomedan, on the ground that the mi- 
nor’s deceased father had been a professed Christian, 
and her mother, who was, as the Court held, living in 
adultery, was inducing her daughter to adopt the faith 
and habits of a Mahomedan. Liberty given, pend- 
ing the hearing of the appeal, to the petitioner to 
apply to the High Court to have access at suitable 
times to her daughter. In the matteb op Skin- 
NEE alias Nawshaea Begum 

[13 Moore’s I, A., 532 | 

Order as to important ques- 
tion of law. — Special leave to appeal was granted 
to try the question whether, under the Registration 
Act, 1871, a Zillah Judge can review an order of his 
own Court refusing to register a document. Rea- 
SUT Hossein V, Abdoollah . L. R., 1 1. A.5 72 

22. Appeal from Non-Regula- 

tion Provinces.— 3^4 Will. IV. y c. 41. 
— No provision by Statute or Charter being made 
for appeal to Her Majesty in Council from judg- 
ments of the Court of the Judicial Commissioner of 
Qiidh, created on the annexation of that kingdom in 
the year 1858, the Judicial Committee, to prevent 
the denial of justice, admitted an appeal under 
Statute 3 and 4, William IV., Cap. 41. Salik Ram 
v.K'iik Ali Beg 

[1 Ind. Jur., O. S., 117 : 8 Moore’s I. A., 270 

2S. Order suspending pleader 

for miseonduet. — Act XX of 1865.— The High 
Court, acting regularly within its jurisdiction, sus- 
pended a pleader from practice for misconduct. The 
Judicial Committee, not being prepared to say, from 
the materials before it, that the High Court’s con- 
clusion on a pure question of fact was wrong, refused 
to grant special leave to appeal. It would not have 
followed, even if more doubt had been entertained on 
such a question, that an appeal Wvould have been 
granted against J udges so acting. In THE MATTER 
or Quabey 

[I. L. R., 2 All., 511 : L. R., 7 I. A., 6 

24. Leave to appeal on terms.— 

Counter-petition to revohe Leave . — Leave to appeal 
on an ex parte application was, under the special 
circumstances, granted on terms of the appellant 
prosecuting tlie appeal and giving security for £500. 
No step was, however, taken by the appellant to per- 
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feet the security or prosecute the appeal. The respond- 
ents, on being served with the order admitting the ap- 
peal, filed a counter-petition to revoke the leave granted 
to appeal. The Judicial Committee under the cir- 
cumstances, there having been great delay, made an 
order putting the appellant upon terms of lodging 
his petition of aj)peal within six weeks, or the appeal 
to stand dismissed, and enlarged the amount of the 
recognisance to £1,000 to cover the expenses occasion- 
ed hy proceedings which, owing to appellant’s delay in 
appealing, had taken place in the Master’s office, re- 
serving the costs of the application to revoke the 
leave to apjieal until the hearing. McKellar u, 
Wallace . . . 5 Moore’s I. A., 372 

25. Time for making applica- 

tion. — Application nunc pro tunc. — Special appeal^ 
Appeal from order on. — Judgme7its of loioer 
Court on facts. — Where a case has been heard by the 
High Court on special appeal, and on appeal to the 
Privy Council it is desired to include in tlie appeal 
the decisions of the lower Courts on the facts, an 
application for special leave to do so should be made 
previous to the hearing. The Judicial Committee 
will not, as a rule, allow a petition of appeal from 
those decisions to be put in at the hearing, nunc pro 
tunc, Golam Ali v. Rally Kishen Thakoob 

[12 B. L. R., P. C., 107 : 18 W. R., 299 

26 , — Application nunc 

pro tunc. — Leave to appeal granted loithoid authority, 
— Prelimmarp ohjeciion, — An objection that an ap- 
peal has come before the Judicial Committee without 
proper authority ought to be taken at the earliest 
moment, but may be entertained at any stage of the 
appeal, and is not unfrec|uently heard when the ap- 
peal is called on and before the arguments on the 
merits have commenced. An appeal being called on, 
and before the case was gone into on the merits, the 
objection was taken hy the respondent and appeared 
to be well founded. The appellant thereupon applied 
to the Judicial Committee to grant him special leave 
to appeal mine pro tunc. Held that it was compe- 
tent to the Judicial Committee to grant such special 
leave, but leave was refused under the particular 
circumstances of the case. Gajadhab Pebsad v. 
Widows oe Emam Ali Beg 

[15 B. L. E., P. C., 221 
S. C. L. B., 2 I. A., 205 

4. LEAVE TO DEFEND APPEAL. 

27 , — Appeal by one of two de- 

fendants severed in defenGe,— Alternative Ua^ 
hility. — Two sets of defendants severed in their de- 
fence (their interests involving an alternative as to 
wffiich was responsible to the plaintiff), and the Court 
below fixed one set of the defendants with liability. 
On an appeal in which the plaintiff was made sole re- 
spondent, the other defendants were held entitled to 
appear, and to lodge a separate case. East India 
Company v, Robeetson . 7 Moore’s I. A.j, 361 
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23 Allowing respondent to de- 

fend after great delas^ in appearing.— 

terms,— Whcro. tlic respoiuleiit did not appear, the 
appeal was after two years set down tor hearing ex 
paHe, Before the hearing the respondent appeared, 
and moved under special circumstances to postpone 
the hcariuo’ for six months to enable him to lodge his 
case The. Judicial Committee put him upon terms 
of having the appeal heard at the next sittings rt- 
straining him from doing anything in the interval to 
the prefiuliee of the fund in the Court below, and 
with payment of the costs^of the application. Wat- 

SON 8IIEE1JIUNT Lall Khan , a A^rr 

[5 Moore’s I. A., 447 

29. — Delay of respondents in en- 

tering appearence.—'Seryme of peremptorij notice 
on respondenL-~'!^o appearenee having heeii entered 
by the respondents to an appeal from India, and the 
appellants being ready with their case for hearing, 
their Lordships, on the application of the appellant, 
made an order that the respondents should he served 
with notice that unless they brought in their case 
without delay, the appeal would be heard ex parte ; 
giving the appellant liberty to proceed in the Couit 
below, to render such service effectual, and the Court 
was ordered to certify to the Judicial Cominittee 
what had been done with respect to the same, u ise 
V. Kishen Coomae Bose . 4 Moore’s I. A., 201 


.. — . xi iv/ju* v.-* w* — x'i 

after time. — Admission on conditions.— A. cross- 
appeal from a decree of the Siidder Court in India, 
although not interposed within the proper time, ad- 
mitted upon conditions (1) of the principal appeal 
being prosecuted, and (2) tliat the principal and cioss- 
appeals he consolidated and heard on one printed case. 
Omanath Chowdhey V . Nxjjeeb Chowdhey 

[8 Moore’s I. A., 498 

gj Mist alee of re- 


5. CROSS-APPEAL. 

Admission of cross-appeal 


spo 7 idents as to practice. — Cross-appeal allowed from 
part of a decree of the Siidder Court appealed from to 
England, although the respondents had not applied in 
inefia for leave to appeal within the proper time ; 
the respondents being mistaken in the practice of the 
Judicial Committee upon a cross-appeal. Such cross- 
appeal directed to be prosecuted and heard upon one 
printed case if the principal appeal was proceeded 
with ; but in the event of the principal appeal being 
dismissed for want of prosecution, liberty was re- 
served to the respondents to prosecute the cross- 
appeal as a separate appeal. Nana Naeain Rao v. 
Hueeee Pttnt Bhao . 6 Moore’s I. A., 404 

Leave given at Rearing to 


32 . — XJCdVC givviijj. Miw ..w 

bring cross-appeal in order to open out whole 
decree. — Appeal from part of decree. — In an appeal 
from part of a decree, the whole decree is not open to 
the respondents. Under the peculiar circumstances 
of this case, however, leave was given to present a 
cross-appeal, and the appellants not objecting, the 
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Leave given at bearing to bring cross- 
appeal ill order to open out wbole de- 
cree— 

appeal ivas heard from the whole decree. Mxna 
BoYEB OOTTOExOI 

[2 W. R., P. C., 4 : 8 Moore’s 1. A., 400 


6. VALUATION OP APPEAL. 

Mode of valuation.— 


33. 

to Privy Council. — Appealable value. — Stamp on 
plaint. — Beny. Hey. X of 1829, s. 17 . — In estimating 
the appealable value for an appeal to the Privy Coun- 
cil by order of 10th April 1838, viz,, RIO, 000, regard 
should he had to the whole matter involved in the 
suit, and not to the value of a fractional part of 
the property sought to he recovered. A suit was 
brought to recover a zemindari in the possession of 
different persons under deeds of sale in execution of 
a decree. The value of the property was, by Bengal 
Regulation X of 1829, stated in the plaint to be 
R14,325. The Sudder Court upheld the sales so far 
as related to the claim of some of theilefendants. The 
other defendants applied for leave to appeal to Eng- 
land, wdnch the Sudder Court refused, on the ground 
that, as the value of their portion was only RS,215, 
it was not within the appealable value ; hut this con- 
struction was overruled by the Judicial Committee, 
and leav^ was granted to appeal. Quaere , — Whether 
the stamp on the plaint required by Regulation X 
of 1829, section 17, being for fiscal purposes only, 
is conclusive of the value of the property sued for. 
Ameena Khatoon V. Radhabenod Missee 

[7 Moore’s I. A., 261 

• Test of value of property. — 


34. 

Market value, — Appeal to Privy Council . — By Ben- 
gal Regulation X of 1829, the test of the value of 
the property in suit is the selling or market value. 
Mohun Lall Sookul V. Bebee Doss 

[8 Moore’s I. A., 193 


35. 


Case under appealable 


value unless by addition of interest after 
decree. — Discretion of Judicial Committee . — ^Leave 
to appeal to the Privy Council is to he given in cases 
where the petition is presented within the prescribed 
period, and the value of the matter in dispute in the 
appeal amounts to RIO, 000, including interest up to 
the decree. The grant of leave to appeal in cases 
where the specified amoimt of RIO, 000 can only he 
reached by the addition of interest subsequent to the 
decree, is in the discretion of the Privy Council. 
SUTEESOHUNDEfe RoY V. GiJNES CHHNDEE. SHBNO- 
MOYBB V. SXTTEESCHirNDEE ROY. GOOEOOPEESAD 
KHOOND V. JXJaGtJT Chxindee 

[3 W. B., P. C., 14: 8 Moore’s I. A., 104, ' 

165, ,160 

30, Addition of costs of suit to 

principal sum. — Appealable value.— > Appeal to 
Privy Council . — Costs of suit cannot he added to the 
principal sum and interest in calculating the appeal 
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aWe value of RIO, 000, the aiiiount restricted hy the 
Order in Council of the 10th April 1838. Booeg-a 
Doss Chowdey Bamanaxjth Ohowdey 

[8 Moore’s I. A., 262 

37 , ^ — Actual value of property in 

suit. — Valuation in 'plaint,— Evidence, — Appeal ad- 
mitted from the Sadder Court at Calcutta in a case 
where the land sued for was laid in the plaint as 
under RIO, 000, upon evidence stating the value of the 
property much to exceed that sum. Gouemoney 
Debia V . Abdool Gunny , 8 Moore’s I. A., 268 

38, I Valuation in 

plaint. —Evidence . — The u mount of the stamp upon 
the plaint is not conclusive of the value of the subject- 
matter of the suit. By the procedure of the Native 
Courts the value of the suit for the purpose of the 
stamp duty is assessed at three times the anuual 
rent payable to Government in respect of the pro- 
perty sued for. Held, on an ex parte petition for 
leave to appeal in a case in which the value was laid 
in the plaint as being under R10,000, that as the 
calcuhition was estimated with reference to the stamp 
duty only, leave to appeal would he granted condi- 
tionally upon the production of satisfactory evidence 
in India hy the petitioner, and transmitted with the 
transcript, that the real or market value of the pro- 
perty exceeded R10,000, otherwise the leave granted 
to be null and of no effect. Moi-iun Ball Sookul v. 
Bebee Doss . . 7 Moore’s I. A., 428 

39 , Consolidation of suits 

under appealable value .— 21 Geo. Ill,, c. 
?0f s. 21 . — Upon the construction of the Statute 21 
George III., Cap. 70, section 21, it was held that two 
suits (each for less than R50,000, hut both for more 
than that amount), in which separate judgments were 
given, could not be consolidated for the purpose of 
permitting an appeal to the Privy Council; each 
judgment, when pronounced, having been final and 
conclusive. Mahomed Ubdoollah v. Moteechund 

[5 W. K., P. C.j 34 : 1 Moore’s I. A., 363 

40 , Several suits eaeli under 

appealable value , — Suits as to same question of 
laio. — Leave to appeal granted on condition. — Five 
separate suits were brought hy the same plaintiff 
against the same defendants in which the same ques- 
tion of law was raised. The amount involved in 
each suit was under R 10,000, the appealable value, 
although in the aggregate the aiponnts claimed 
exceeded that sum. Leave to appeal in the suits 
was granted upon the undertaking that the parties 
consented within two months, hy ;i proceeding before 
the Sudder Court, to abide hy the decision of the 
Privy Council in the first appeal, as governing the 
four other appeals, when the ilegistrar of the 8nd- 
dcr Court was to transmit only the transcript of the 
first suit : otherwise the five transcripts to he remit- 
ted in the ordinary coarse. Gopal Ball Thaeooe 
V . Telue Chundee Kai . 7 Moore's I. A.j 548 
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7. STAY OP PROCEEDINGS IN INDIA 
PENDING APPEAL. 

41 . Refusal to stay proceed- 

ings. — Appeal specially admitted hy Lrivy Council, 

■ — By a decree of the Sudder Court at Calcutta a 
suit was remanded to the Zillah Court to he tried de 
novo. An appeal to England from this decree was 
refused, hut, upon special application, was admitted 
hy the Judicial Committee of the Privy Council; 
whereupon the appellant applied to the High Court 
at Calcutta to stay proceedings pending the appeal 
to England, on the ground that the decision of the 
Appellate Court would govern the question at issue, 
which application that Court refused. The appel- 
lant then presented a petition to Her Majesty in 
Council, and applied ex parte for the same relief, 
hut the Judicial Committee, in the respondent’s ab- 
sence, refused to make any order, though without 
prejudice to the petitioner’s further application when 
he had served the respondent. Peeladh Sbin 'O, 
Bhoodoo Singh . . 10 Moore’s I, A,, 78 

42. Application to stay pro- 

ceedings without appealing from order 
refusing to stay them. — Appeal from order of 
remand. — Delay in applying. — Application to stay 
proceedings in a cause in which an appeal from an 
order in the nature of an interlocutory order is pend- 
ing before Her Majesty in Council, ought satisfac- 
torily to show that a serious injury will be the result 
to the party applying unless the delay asked for he 
granted, and that the party ajpplying has come 
promptly to make the application. Where, therefore, 
an appellant from an order of the High Court of 
Judicature which remitted back a cause appealed to 
that Court from the Zillah Court, for the trial of 
issues framed in accordance with the provisions of 
Act XIII of 1859, section 139, having failed in ob- 
taining an order from the High Court to stay pro- 
ceedings in the Zillah Court pending the appeal, but 
not having appealed from that decision, presented a 
petition to Her Majesty in Council praying that all 
proceedings in the remanded suit might be stayed 
till the pending appeal had been heard, the J udicial 
Committee, without determining the question of their 
right to interfere in such circumstances, held that 
the petitioner had not shown, any such injury, or used 
such expedition as entitled him to ask for a stay of 
proceedings. Queere, — Whether, where an order has 
been made by the superior Court below, refusing to stay 
imoceedings, and such order is not specially appealed 
from, the Judicial Committee have any authority to 
interfere, though an appeal is pending before them 
from a previous order of the superior Court made in 
the same suit, remitting the cause back to the in- 
ferior Court before which it is pending. Sidhee 
Nuzue Ally Khan v. Oo.TooDnYAEAM Kir an 

[10 Moore’s I. A., 322 : 1 Ind. Jur., H* S., 185 

43 . Stay of execution.— 

iion to set aside order of Court in India for execution 
pending appeal. — An application to rescind an order 
of the Sudder Court at Madras for the execution of a 
decree pending an appeal, and for an order to. stay 
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7. STAY OF PEOCEEBIlSras IN INDIA 
PENDIN G APPEAL— 

Stay of execution — continued. 

execiitiou, refused on the ground of the length of 
time that had elaused from the making of the order, 
and the probability of its having been acted on in 
India. Iir eb Bommaeaejee Bahadue 

[5 Moore’s I. A., 298 

44. Stay of proceedings on re- 

cognizances. — Abandonment of appeal . — Vaca- 
tion of recogyilsance pending appeal. — Becognisance 
entered into to abide the determination of an appeal 
vacated upon petition of the appellant upon the 
abandonment of the appeal. Beeb n, Gotjrmoney 
Dabee . . . , 6 Moore’s I. A,, 490 


45. 


8. WITHDRAWAL OF APPEAL. 

Application for dismissal 


of appeal by agreement. — Arrangement between 
parties. — A petition to dismiss an appeal from the 
Sndder Court in India, and for an order directing 
that Court to carry into execution the terms of a 
deed of compromise, upon which the withdrawal of 
the nppeal was founded, refused. All that the Privy 
Council will do in such circumstances is to make an 
order of dismissal, reserving to the parties leave to 
apply to the Court in India to take further proceed- 
ings in iuirsuance of such agreement. Sutti Churn 
Ghosal V. Mubbbn Kishoee Inboo 

[5 Moore’s I. A., 107 

9. INSOLVENCY OF APPELLANT. 

40 , Effect of insolvency of ap- 

pellant on appeal, — Procedure. — Adjournment to 
allow OJficial Assignee to appear . — After an appeal 
from Calcutta had been set down for hearing, intelli- 
gence was received shortly before the day appointed 
for hearing that the appellant had been adjudged an 
insolvent under the Indian Insolvent Act, 11 and 12 
Viet., Cap. 21. On the appeal being opened, the 
Court postponed the hearing for six months, to en- 
able the Oilicial Assignee in insolvency in Calcutta 
to revive the appeal and prosecute the same, and in 
default the appeal to he dismissed j and directed the 
respondents to serve the Official Assignee in India 
with such notice. No steps having been taken by 
the Official Assignee within the time limited for pro- 
secution, their Lordships refused a further extension 
of time and dismissed the appeal. Gooeoo Churn 
Sein 1 ?. Kabhanauth Sein . 7 Moore’s I. A., 1 


10. DISMISSAL OF APPEAL FOB WANT OF 
PEOSECUTION. 

47. Delay ixi taking proceed- 

ings after admission of appeal.— An appeal 
was allowed in October 1854 by the Supreme Court 
at Calcutta to England. After the allowance of the 
appeal no further steps were taken by the appellant. 
In March 1856 the Judicial Committee, upon a cer- 
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10. DISMISSAL OF APPEAL FOR WANT OF 
PROSECUTION — continued. 

Delay in taking proceedings after ad- 
mission of appeal — contim^ 

tificate of the Begistrar of the Supreme Court tliat 
no further proceedings liad been taken after the 
order allowing tlie appeal, disiinsscd the ap|)eal at 
the instance of the respondents for want of prosecu- 
tion. Babuxty Dossee V. Bahhanauth Sein 

6 Moore’s I, A., 846 


48. 


On special appii- 


cation, permission to appeal was granted in D(u.*eni- 
ber 1860, on the condition of the appellant de])osit- 
ing with the Begistrar of the Judicial Committee of 
the Privy Council the sum of £300 for costs. Tiie 
record was transmitted from India and the respond- 
ent brought in his printed case, hut tlie appellant, 
though served with a peremptory notice, did not 
lodge his case or take any other step in the mattex*. 
In such circumstances, on application by the respond- 
ent, the appeal was dismissed, and the respondent’s 
costs directed to be paid out of the sum deposited in 
the Council office, the balance to be returned to the 
appellant. Gouemonee Debia v. Abbool Gunnee 
[10 Moore’s I. A., 59 


49.- 


Failure to deposit 

security . — Six months having elapsed without the 
appellant having lodged the required security, the re- 
spondent applied to dismiss tlie appeal for non-per- 
formance of that condition. As it appeared that the 
appellant’s agent was in daily expectation of funds 
from India, the case was, on tlxe appellant paying the 
costs of the day, ordered to stand over for three 
months, for the appellant to perform the condition ; 
in failure thereof the appeal to stand dismissed. 
Hueeosoonbeee Dibiah v. Pran Kishbn Singh 
[7 Moore’s I. A., 16 


• Application to tlie Court in 


50. 

India by infant on coming of age to witli- 
draw from tlie suit. — Guardian and ward,-^ 
All infant appellant, in an aixpeal pending in the 
Privy Council, having come of age, and having peti- 
tioned the High Court in India to he allowed to 
withdraw from the suit, — Held that it was compe- 
tent to the respondent in England to have the 
appeal dismissed for want of prosecution, although 
the guardian had given security for the costs and 
paid the expenses of the appeal, and although the 
(former) infant was not served with notice of the 
motion, the Council being satisfied that he had in the 
High Court petitioned for leave to withdraw. Bis- 
TUPEYA PaTMABAYI V. BasUBEB DhAEB BeWABTI 

Patnaie . 6 B. D. R., 190 ; 15 W. R„ P. G., 19 
S. C. Bistoopeia Putmabaye t ). Nund Dhul 

[ISiloore’s I. A., 602 ': 


11. RESTORATION OF APPEAL. 


51. 


Appeal dismissed tkrongk 

“ unavoidable accident.”— A ATFJ of 1843:, 
XXIX of 1841} and XV of 1858 , s. 6, - Costs.— Act 
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Appeal dismissed throtigR “ iinavoida ble 
accident’* — vontimied. 

XVI of 1845, amending Act XXIX of 1841, enacts that 
it is competent to the Sudder Court in the ease of the 
dismissal of an appeal for want of prosecution, upon 
the application of the appellant within three months 
after the appeal has been dismissed, to re-admit the 
appeal, if the appellant satisfies the Court that the 
dismissal was “occasioned by the default of his vakil 
or by unavoidable accident.” An appeal -was made 
to the Sudder Court at Calcutta, but in consequence 
of the absence from illness of the appellant’s mooktear 
the written reasons of appeal were not lodged within 
six weeks, the time prescribed by Act XV of 1853, 
section 6, and the appeal was dismissed. Upon ap- 
plication for re-admission of the appeal, the evidence 
showed that there had been no wilful delay, and that 
the appellant was in ignorance of the fact of the 
reasons of appeal not having been hied. Held, re- 
versing the decree of the Sudder Court, that such 
circumstances constituted a case of “ unavoidable 
accident ” within the meaning of Act XVI of 1845, 
and the appeal was ordered to be re-admitted on the 
file of pending causes. In reversing the decree of the 
Sudder Court, the order of that Court that the costs 
of the application to re-admit the appeal should be 
paid by the appellants, was confirmed ; but as the ap- 
pellants were successful in obtaining a reversal of the 
decree of the Court below, the costs of the aj)peal in 
England against such decree were ordered to be 
paid by the respondents. Anundmoyee Dossee v, 
PooBNO Chuneer Roy . 9 Moore’s I. A., 26 

53 , Appeal dismissed by reason 

of guardian absconding and abandoning 
ease. — Fewer to rectify mistakes in orders. — By the 
Common Law the Judicial Committee possesses the 
same power as the Courts of Record and Statute have, 
of rectifying mistakes which have ci‘ei)t in by mis- 
prision or otherwise in embodying its judgments. 
Where, therefore, an order had been made ex parte 
upon the appearance of the respondents alone for the 
dismissal of an appeal, and alfirmance of the judg- 
ment of the Court below which purported to he 
upon the hearing of the cause, the Judicial Commit- 
tee held that such order must he taken simply as a 
dismissal ; and it appearing that the apj)ellants were 
infants under the protection of the Court of Wards in 
India, and that the agent appointed hy the Court to 
act as their guardian ad litem in the matter of the 
appeal had absconded and abandoned the cause, their 
Lordships reseinded the order of dismissal, and re- 
stored the appeal on the terms of tlie appellant’s paying 
the costs and giving access to the transcript of the 
proceedings in the Court below, in their hands, and 
undertaking to lodge the case within five months. 
Rajundee Naeain Rae v. Bijai Govini^ Singh 

[2 Moore’s I. A., 181 

54 ,..^ — — “Appeal dismissed for want of 

prosecution. — Ignorance of necessary proceedings, 
— Where an appeal had been dismissed for want of 
prosecution, no step having been taken in it for ten 


PRIVY COUNCIL, PRACTICE OP-com- 

tinned, 

11. RESTORATION OF APPEAL—cow^tM^ef?. 

Appeal dismissed for want of prosecu- 
tion — continued, 

years, the appeal was, on petition to the King in 
Council, restored, the appellant paying the costs of 
dismissal and restoration ; it appearing that the appel- 
lant -was ignorant of the proceedings necessary to be 
taken in England, and that he had, though after the 
lapse of some years, instructed a commercial house 
in Calcutta to prosecute the appeal, but whose agent 
in England becoming insolvent, no proceedings were 
taken to bring the case to a hearing. Deehae HoS- 
SEiN n. ZuHOOROONNissA . 2 Moorc’s I. A., 441 

55. Delay in receipt 

hy agent of appellant of the transcript, — Leave 
given to restore an appeal dismissed for want of 
proseeution, the appellant’s agent, though instructed 
to prevent the dismissal of the appeal, not having 
received the transcript until after the expiration of 
a year and a clay from the time of tlie allowance of 
the appeal, and the respondent having in conseciuenee 
thereof obtained an order of dismissal. BISSNO- 
SOONDERY DaBEE <0. BeBRODAOAIJNT KoY 

[2 Moore’s I. A., 127 

56. Ignorance of ex^ 

istence of neio rules. — Appeal restored after being dis- 
missed for want of effectual prosecution within the 
time limited hy the 5th rule of the Order in Council 
of 13th June 1853, the new rules having been only 
recently adopted by the Sudder Court at Calcutta, 
and the appellant, in ignorance of their existence, 
being engaged in taking steps to prosecute the appeal 
within the time and according to the practice previ- 
ously existing. Ghbahhije Pueshad Tewaree v, 
SooNDERKOOMABEB . 6 Moore’s I. A., 201 

Sbto Lechmeechuni) V, Seto Zoraweb Muel. 

[6 Moore’s I. A., 204 

57. - — Abandonment of 

appeal. — Statute 8 and 9 Viet., cap. 30, s. 2. — In cir- 
cumstances showing coiifiicting and opposite decisions 
hy the Sudder Court upon the same c|uestion at issue 
between the same parties, an appeal treated under 
Statute 8 and 9 Victoria, Cap. 30, section 2, as aban- 
doned for non-prosecution, was restored upon terms of 
paying costs and undertaking to lodge cases forthwith 
and to lodge security or a bond in England to the 
amount of £500. Where an appeal has been treated 
as abandoned under 8 and 9 Victoria, Cap. 30, section 
2, their Lordships have no power to grant leave to 
institute a new appeal ; only a discretion to allow the 
original appeal to he restored, Hubeosoondbeb 
Debiah V, Rrah Kisheb Singh 

[6 Moore’s I. A,, 491 

58. Consolidation of 

dismissed appeal with another pending. — Leave given 
to restore an appeal dismissed for want of prosecution, 
the Court below having consolidated it with another 
appeal in the same cause whicli was still pending. 
SUEEOOP Chukbeb Siecab Chowbry n. Ramrot- 
TON Mublick . « 1 Moore’s I. A., 868 
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11. KESTORATION OF kVmKL— continued. 

Appeal dismissed for want of prosecu- 
tion — CO id i mied . 

50, — Application for 

restoration of case. — Security for costs of appeal . — 
Application for restoration of appeal acceded to in 
consideration of tlie interests of infants being involved 
in the case, and of the state of that part of India 
■when the uititter arose in and after 1857, on the con- 
dition of deposit of further security, and of the 
prosecution of the appeal within a certain time. The 
security in India was held to have gone by the dis- 
missal of the appeal for default of prosecution. BiR- 

JOrUTTEE V. PeetAB SlNCrll 

[3 W. E., P. C. 36 : 8 Moore’s I. A., 168 

00 , Security on restoration of 

axDpeal . — Deposit of costs. — Where Government 
securities for the due prosecution of the appeal and 
costs were deposited in the registry of the Sudder 
Court, the Judicial Committee in restoring the appeal 
dispensed with the usual recognisance in England. 
8 eto Luchmbechuni) v. Seto Zoeaw^ue Mull 

[6 Moore’s I., A. 204 

12. REMISSION OF CASE TO INDIA. 

61. Eefusal to consider docu- 

mentary evidence not sent with record. — The 
Privy Council will not act as a Court of Original 
Jurisdiction: therefore, where the Judge of the 
Court below improperly suppressed documents which 
were not discovered until after the transmission of 
appeal to Her Majesty in Council, their Lordships re- 
fused to give an opinion on the merits and remitted 
the case "to India for reconsideration. J uveeebhaee 
'g. Vubujbhaeb . . 8 Moore’s I. A., 324 

62. Eemand to' take fresh evi- 

dence, — Refusal of Court helozo to consider evi- 
dence. — Where the lower Courts, on the ground that 
the defendant's title under a sanad was absolute, de- 
clined to consider evidence which the plaintiff relied 
on as showing that the defendant really held for him 
as a trustee, the case was remanded by the Judicial 
Committee in order that such evidence might he re- 
ceived and considered. Shbee Bahadtje Sing- r . 
Thakueain Daeiao Kuae 

[I. L. B., 3 Calc., 645 

03 ^ Beversal in former analo- 

gous case. — Case decided hy Migh Court as in^ 
rotting question already decided. — The High Court 
dismissed an appeal from the Zillali Court on the 
ground that it involved the same question as had been 
decided by them in another suit brought by the 
plaintiff in respect of the validity of a zur-i-peshgi 
deed. The decision in the i)Hor suit was on apjoeal 
reversed by the Judicial Committee. In such circum- 
stances, on the appeal from the later decision coming 
on for hearing ex parte, Lordships, with the con- 
sent of the appellant, remitted the case to the High 
Court, with a declaration that the deed was valid ; and 
with directions that if the respondent did not appear 
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12. REMISSION OF CASE TO INDIA—co«- 
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Beversal in former analogous case—co»- 
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within a reasonable time, to he fixed by tlie High 
Court, to dismiss the appeal from the Zillali Court, 
and in the event of the respondent appearing, then 
to hear the case on the merits. Kaleepeeshai) 
Tewaeee V. Lalla Binda Lall 

[12 Moore’s I. A., 343 

04 ^ Form of decree of Higli 

Court. — General decree affirming Court beloio 
without details where lower Court merely reverses 
first Court. — A suit for possession and redemption 
in which a third party intervened on the claim that 
the plaintiff had conveyed to him half of the property 
ill dispute, was dismissed. On appeal by the plain- 
tiff in which the intervenor did not appear, the lower 
Appellate Court merely reversed the decree of the 
first Court, and the High Court affirmed the decree 
of the lower Appellate Court. The Privy Council, 
while affirming the decree of the High Court, ob- 
served that the question as to the form of the decree 
ought to have been raised before the High Court, if 
it was thought that the decree was not sufficient to 
found execution upon, so that the details of the 
decree might have been stated; and they remanded 
the case to the High Court to amend their decree in 
conformity with their judgment hy declaring affirm- 
atively what the plaintiff* was entitled to recover- 
Lala Sham Soondue Lal r. Sooeaj Lal 

[26 W. B., P. 43 

13. PRACTICE AS TO OBJECTIONS. 

05^ Formal objections, — The 

practice of the Privy Council has been never to 
favour objections merely of form. Mokuddims oe 
Mouza Kunkunwady V. Enamdae Beahmins oe 
Mouza Sooepal 

[7 W. R., P. a, 8 ; 3 Moore’s I. A., 383 

00^ Dleadi'iig s . — 

Matters of form. Refusal to insist upon. — In revfiew- 
ing proceedings of the Courts in India, where the 
Hindu and Mahomedan laws are the rule, and where 
the forms of pleadings are wholly different from 
those in use in Courts where the law of England 
prevails, the Privy Council will look to the essential 
justice of the case, not considering whether matters 
of form have been strictly attended to. Gheidhaebe 
Singh v. Koolahul Singh 

[6 W. B., P. C., 1 ; 2 Moore’s I. A., 344 

07, Technical objections.— 

grounds. — Question of disputed coyisent to arhitra- 
'tion. — In the examination of such questions as 
whether, as alleged, the consent of one of the parties 
to an arbitration was obtained hy threats, the Privy 
Council will look to the broad principles of justice 
and equity, and discourage mere technioal objections, 
and the invention of new grounds of dispute which 
were not even mentioned at the commencement of 
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Teclmical objections-— 

tlie suit. PUETATHA VUEDHAY NATICHIAE X). JaY* 
AYEEA RaMAEOMAEA EtTYAEA NaICKEE 

[4 -W. R., P. C., 31 

S. C. Zemikeae oe Bauenad x. Zbmindae oe 
Yeetiapooeam: . , 7 Moore^s I. A.^ 441 

03 ^ ^ Objections on matters of 

practice, — Immaterial irregularities . — The Privy 
Council will not interfere in a case in wliicli objec- 
tions are taken to matters of practice, unless they see 
very clearly that justice has not been done. Abdool 
Ali V, Mozuefee Hosseik ChO'WDEY 

[10 W. B., P. C., 22 

@ 9 , Pleadings, Rule of,— Presump- 

iion as to averments not traversed . — The strict rule 
that averments not traversed must be taken to be ad- 
mitted, will not be applied by the Privy Council to 
the Indian Courts. Ais'UNDOMOYEE Chowdheain 
©. Sheeb Chunbee Roy 

[2 W. B., P. C. 5 19 ; 9 Moore’s I. A., 287 

Marsh.., 455 

70. — Ground for varying decree. 

— Puti/ of Appellate Court, — Suits heard together, 
^Evidence in . — It is objectionable to disturb or vary 
a decree properly made by the lower Court for the 
mere purpose of guarding against the possible error 
of some other tribunal in some future suit. Two 
suits w^ere heard together. On objection made in 
appeal that tbe evidence taken in oue suit (to which 
the objector was not a party) had been irregularly 
read in the other , — Held that, having regard to all 
the circumstances, the suits having been tried to- 
gether, and the evidence objected to having been 
commented on by the objector, or on his behalf, it 
sufficiently appeared that the evidence had been sub- 
stantially taken in both suits. A Court of Appeal 
bas to determine whetlier the decision of the lo-wer 
Court wdien pronounced w^as a correct decision of the 
issues then pending before it between the then 
parties to the suit. Anunbomoyeb Chowbheain v. 
Sheeb Chuhbee Roy 
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13, PRACTICE AS TO OBJECTIONS— 
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Objection as to suit being merely decla- 
ratory — continued. 

case, he ought not to he allowed to insist on this 
objection. Siieo SiE-as Bai v. Dak ho 

[I, L. B., 1 All., 688: 2 C. D, B., 193 
li. B., 5 I. A., 87 

72. Objection not taken before 

High Court. — Q-rounds of appeal. — The Judicial 
Committee refused to entertaiu an objection taken 
in the grounds of appeal, which had not been taken 
on appeal to the High Court. Poebes v. Meee 
Mahomed Hossexh 

[12 B. L. B., P. C., 210: 20 W. R., 44 

73 ^ Oljectlon as to 

validity of deeds. — A plaintiff sued to set aside cct- 
tain documents wdiich ho alleged to have been forged 
by tbe defendant. At the trial of the case in the 
Court of tirst instance the only issue directed to tliese 
documents was — “ Are the three wnutteii agreements 
said to have been given by tlie plaintiff to tlie defend- 
ant genuine and valid deeds ? It was not contend- 
ed by the plaintiff in that Court that the agreements 
had been obtained from him while he was a minor 
by undue iiiHucnce, nor w' as that objection taken in the 
grounds of appeal against the judgment of the Court. 
Held that it was too late to take tlie objection for 
tlie first time in the Court of Appeal. Ameeeooe-issa 
Khatoon V. Adaboonissa Khatook 

[15 B. L. B., 67 : 23 W. B., 208 
L. B., 2 I. A., 87 

74 ^ — - Ohjection to right 

of action. — The Pri%y Council will not cutertain a 
, purely technical objection to a party's right of action 
which lias not been made in the Court below. Bank 
OF Bengal v. Macleod , 5 Moore’s I. A., 1 


75. Eight to sue. 

Semite , — The right of a party to institute a suit as 
heir of an original grantee, not having been disputed in 
the Courts below, cannot be questioned before the 
Judicial Committee. Mills v. Modee Pestonjee 
Khooeshedjee . , 2 Moore’s I, A., 37 


[Marsh,, 455 ; 2 W, B., P. C., 19 : 

9 Moore’s I. A., 287 


71. 


Objection as to suit being 
.merely declaratory. — Special leave to appeal.— 
Technical nature of grounds of appeal . — A defend- 


ant obtained special leave to appeal to Her Majesty 
in Council, on the ground that the case involved 
questions of law of great importance to the Jain 
sect, of which he was a member. On the appeal 
coming on for hearing he contended that the suit 
should have been dismissed by the Courts below as a 
claim for a declaration of right in respect of which 
no consequential relief wns sought or could he given. 
Held that, considering the special grounds on ’which 
the defendants had obtained leave to appeal, the 
somewhat teclmical character of the defence he now’- 
put forward, and the general circumstances of the 


76. ■ 


Ohjection of li- 


mitation. — Beng. Begs. II of 1805, II of 1819, III of 
1S2S . — An objection raised for tlie first time at the 
hearing of the appeal before the Privy Council, that 
the Ctovernmeut’s right to sue wns barred by Regula- 
tion II of 1805 from lapse of time, sustained, the pro- 
ceedings in India before the Revenue Collector and 
special Commissioner under Regulations XI of 1819 
and HI of 1S28 not being in the nature of a regular 
suit. Dheeeaj Raja ' Maiiatab Chijnd Baha- 
DOOE V. Goveknment OF Bengal 

[4 Moore’s I. A., 466 


77, 


Ohjection to or- 


der of Court in India substituting respondent for 
appellant on death of sole appellant . — PeiuVuig the 
appeal to England the sole appi'liaut dieil, ami the 
Siidder Court made an order substiliitiug one of the 

7 K 


ly. 
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respondents in liis stead as appellant. SemMe ^ — It is 
not competent to tl\e otlier respondents to object to 
such order at the hearing of the appeal, the j^ropei* 
course hoing to inoTe the Siidder Court to discharge 
such, order, Kasi Peesad Naeain v, Kawaebasi 
Kooee ... .5 Moore's I. A,, 143 

73 ^ Objections to re* 

port of Comnii'tsioner tmder Cwil Jdrocediire Code, 
1859, s. ISl . — Where a report, or supplemental report, 
liad been made by Commissioneas to wbom accounts 
liad been referred for investigation under Act VIII 
of 1859, section 181, the Privy Council refused to en- 
tertain any objections thereto which had neither been 
brought to the notice of the first Court nor made in 
any of the grounds of appeal in the Courts in India. 
Seth- CtUoMell Chahee Kowae 

[Ii. B. 2 I. A., 34 

79 ^ Question of law referred to 

Pull BenGli. — Objection by respondent iiyltliont 
cross-appeal to ansioer of Full Bench. — Where a 
Division Boncli of a High Court refers a question of 
law for the consideration of the Full Bench, and the 
answer of the Full Bench is not framed as a decree or 
as an interlocutory order, and an a^Dpeal is brought 
to Her Majesty in Council, it is open to the respond- 
ent without a cross-appeal to object to the correct- 
ness of the answer given by the Full Bench on the 
question of law referred. Phoolbas Koonwae v. 
Lalla Jogeshue Sahoy . I. L. B., 1 Calc., 226 
[L, E., 3 1. A., 7 : 25 W. B., 285 

14. QUESTIONS OF FACT. 

30. ^ Unanimous judgment on 

facts. — Onus of proof . — The rule of the Appellate 
Court is that it will not, on a question of fact, reverse 
an unanimous Judgment of the Courts in India 
unless the very clearest proof is shown that such 
decision is erroneous. Taeeeny Ghuen Bonneejee 
>v. Maitlaed . . 11 Moore’s I. A., 317 

31 ^ Credibility of witnesses. — 

Fffect of evidence. — It is not the habit of the Privy 
Council, unless in very extraordinary cases, to advise 
the reversal of a decision of the Courts of India 
merely on the eifect of evidence, or the credit due to 
witnesses. Naeagunty Lechmedavamah v. Ven- 
GAMA NaIDOO 

‘ [I W. E., P. C., 30 : 9 Moore’s I. A., 66 
Jaeititooe Butool v. Hosseieee Begum 
[10 W. R., P. C., 10 : 10 Moore’s I. A., 196 

32, Issues of fad. — 

3Iiscarria(fe in reception or appreciation of evidence. 
— It is not tl)e practice of the Privy Council to dis- 
turb the llnding of the Court below upon mere issxies 
of fact, unless it is clearly satisfied that there lias 
been some miscarriage either in the reception or in 
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tinned. 

14. QUESTIONS OP FACT— 

Credibility of witnesses— 
the appreciation of evidence. In cases that turn 
upon the credibility of the testimony given, it is 
disposed to defer to the Judgment of tliose wlio, 
with the advantage of local experience, have had tlie 
means of seeing the witnesses under examination aii<i 
of inspecting the original documents, Kiciiaedsos 
V. Goveenmeyt . . . 1 W. E., P. C., 47 

Cheyt Bam v. CHOtYDHEY Nowbitt Bam 

[5 W. R, P. C., 3 : 7 Moore’s I. xA., 207 

IxElPAMOYEE DeBIA r. BOMANATH ClIOWDllEY 

[2 W. E,., P. C., 1 

S. C. Keipomoyee Debia v. Geish Chundee 
Lahoeee . . 8 Moore’s I. A., 467 

Ghoolam Mooetoozah Khan v. Goteenment 

[9 Moore’s I. A., 456 

Dwaeka Doss n. Sita Ram 

[5 C. L. E., P. C., 430 

83. Consideration of 

viva voce evidence. — Considering the advantages 
which the Judges in India generally possess of form- 
ing a correct opinion of the probability of a transac- 
tion and in some cases of tbe credit due to the wit- 
nesses, the fact that the Courts below have decided 
against the validity of an instrument affords a strong 
presumption of the correctness of their decisions, 
but does not and ought not to relieve the Privy 
Council, as the Court of last resort, from the duty 
of examining the whole evidence, and forming for 
itself an opinion upon the whole case. With refer- 
ence to the lamentable disregard of truth prevailing 
amongst the natives of India, the Privy Council held 
that it would be very dangerous for the Court al- 
together to discredit witnessess deposing viva voce 
by reason of the necessity impossd on the Court to 
sift the evidence of such witnesses with great 
ininuteness and care. Modhoosoodun Sandial v, 
SOEOOP ChUNDEE SiECAE CHOWnHET 

[7 W. B., P. C., 73 ; 4 Moore’s I. A., 431' 

34 ^ Foctmieniary 

evidence, — Decision on facts. — Their LordshipwS re- 
fused to reverse a decision of the High Court upon a 
question of fact in which that Court had before it 
the documents and the evidence of the witnesses, and 
had an opportunity of Judging of the demeanour of 
the witnesses. Jugojeebun Hall Dhubal Deb v, 
Kaeticx Chunbee Bonbopabhya 

[25 W. R., P. C., i 

85. Frroneous con- 

elusions from evidence. — Semble, — The Privy Coun- 
cil will not disturb a Judgment of a Court in India 
upon a question of the credibility of witnesses, 
unless it is manifestly clear from the probabilities 
attached to certain circumstances in the ease that 
the Court below was wrong in the conclusion drawn 
from such evidence. Musabee j^Iahomeb Cazum 
S uEEAZEE V . Ally Mahomeb Khan 

[6 Moore’s I. A., 27 
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14. QUESTIONS OP PACT— 

Bispiited facts.— 

tion of correctness in eases of disputed fact, — It is 
tlie practice of tlie Judicial Committee in a case of 
disputed fact, wlieii the Courts in India appear to 
have diligently investigated the evidence, and no 
palpable mistake is apparent in the appreciation by 
the Court below of such evidence, to affirm the 
decree appealed from with costs. Chfnbee Monee 
Debia Chowdhooeayak V. Mijn Mohinee Debia 
[8 Moore's I. A., 477 

37 ^ ... — . — Judgment on faQtB,—Ap2')eals 

from Ufon-liegulation Frovvnces.— Jii cases from 
Non- Regulation Provinces, wherein the procedure is 
somewhat loose, and wliere the merits depend much 
on local custon and local iiiquiryj it is even more 
necessary than it is on appeals from the Civil Courts 
in the Regulation Provinces to act on the principle 
of not disturhiiig the judgment under appeal, unless 
it is suhstantiaily wrong. Hydee Hossein v, 
Mahomed Hossein 

[14 Moore’s I. A.j 401: '17 W. B.j 185 

83 , Improper admission of evi- 

dence. — Sv/fficiency of emdence, — Where evidence,, 
such as hearsay, is improperly admitted, the cpiestion 
for the Judicial Committee is whether, rejecting that 
evidence, enough remains to support the finding. 
Disapproval was expressed by tlieir Lordships of the 
reception by the lower Court of evidence wljich ought, 
not to have been admitted. Mohijn Sing- v, Ghheiba 
[6 B. L. B., 495 : 15 W. B., P. C., 8 

89 , Erroneous conclusion from 

evidence, — Hearsay emdence, — Where the High 
Court founded their judgment upon evidence which 
did not justify the conclusion, the Judicial Com- 
mittee reviewed the whole evidence, in order to ascer- 
tain whether the decree could be supported. Ajo- 
HHXA PliASAD SiNG- V. UmEAO SiNG 

[6 B. li. B., 509 : 15 W. B., F. C., 1 
13 Moore’s I. A., 519 

90. — Evidence wrongly admit- 

ted. — Suficiency of evidence,— Whem the Courts be- 
low had admitted evidence not properly admissible, 
the Judicial Committee examined the whole evidence, 
and being satisfied that there was, independent of 
that inadmissible evidence, sufficient to justify the 
decision of those Courts, dismissed the appeal. Lada 
Bansidhae V. Goyeenmeet op Bengal 

[9 B. L. B., 264 : 16 W. B., P. C., 11 
S. C. 14 Moore’s I. A.^ 86 

9L Direct evidence as op- 

posed to snspaicion,— — The Sudder 
Ameeii having held an adoption proved, the Principal 
Sudder Aineen on appeal reversed that decision on 
the facts. The case came before the High Court on 
special appeal, and the decision then given w^as ap- 
pealed to England, and special leave w^as given by 
Her Majesty to appeal against the decision of the 
Principal Sudder Ameeii. The decision of the High 
Court on the law was admitted to be good, but the 
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tinned, 

14. QUESTIONS OF continued. 

Direct evidence as opposed to suspicion 

— continued. 

Judicial Committee reversed the finding of the Prin- 
cipal Sudder Ameen on the facts. Kali Chandea 
Chowdhey V . Shib Ciiandea Bhaduei 

[6' B. D. R., 501 : 15 W, B., P. C., 12 

92. Failure to produce evidence 

at liearing. — Omissioyi of Judge to call for re- 
cord, — At the hearing of a suit a party, though he 
had sufficient v/ariiing of what was neceseary, did 
not take the proper steps to cause the production 
of the documentary and only admissible evidence of 
a material fact which had to be proved by him, and 
the decision was against him. The record of another 
proceeding w'ould, it was said, have supplied tkis evi- 
dence; and an application had been previously made 
on whieli the order of the J udge wars th at the 
matter wmuld be decided when the case w'as tried, and 
the record W'Ould be sent for, if necessary.” No 
further application to the Court w’as made, and no 
attempt to supply this evidence. Held that if there 
had been, as there might have been, an oversight hy 
the party in not calling the attention of the Judge to 
the above order, and in not tendering the evidence, 
there had been no omission on the Jndg’e’s part 
affording ground for appeal, and the Judicial Com- 
mittee refused to interfere. Chandichiten Shash- 
MAL V , Durga Churn Mirdua 

[I. L. R., 9 Calc., 260 : 12 0. L. B., 81 

93 , Questions of boundary. — 

Miscarriage in conduct of decision. — The Privy 
Council wdll never interfere wnth the finding of an 
Indian Court on a question of boundary, unless they 
are clearly satisfied that there has been some plain 
miscarriage in the conduct or decision of the case 
upon w'hich they can put their hands and make the 
grounds for an order reversing or varying the decree. 
Ram Gopal Boy v, Gordon, Stuart, & Co. 

[14 Moore’s I, A., 453 17 W. B., 285 

94 ^ Reversal on evi- 

deuce. — In a question relating to boundaries of land, 
the Judicial Committee on a review of the evidence 
reversed the concurrent decrees of the Court of first 
instance and the Sudder Court, but wdthout costs. 
Ram Chundee Dutt u. Chundee Coomar Mun- 
DUL . . . .13 Moore’s I. A.j 181 

15. CONCURRENT JUDGMENTS ON FACTS. 

95 ^ Presumption as to correct- 

ness of facts. — ^Where the loww Courts have pro- 
ceeded upon the evidence and have come to the same 
conclusion, it is an established rule of practice that 
the Judicial Committee of the Privy Council wall not 
on appeal enter into the question wliether the de- 
• cisions of the Courts helow' are or are not correct on 
matters of fact. Jaimungal Koeei v. Mqehun 


KOEI lO C. D. B,., 611 

90. The Privy Comi-, 


cil, ill cases depending upon facts which have received 
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Untied, 

15. GOHCmEENT JUDGMENTS ON FACTS 

— continued.\ 

Presumption as to eorreetuess of facts 

— continued. 

tlie concurring judgments of two Courts in India, 
will not set aside tlie last judgment, unless it can see 
very clearly that that judgment was wrong. Petam- 
BEE Manikjee Motbeohuni) Manikjeb 

[5 W. R., P. C., 53 : 1 Moore’s I. A., 420 

Khoesheb JEE Manikjee i?. Mehewanjeb Khooe- 

SHEBJEE 

[5 W. R., P. 0.9 57 : 1 Moore’s I. A., 431 
Vencata Nieabbx How v. Enooooonty Sooeiah 
[5 W. R., P. C.9 79 

Chbleayamal t). Mettiaeamal 

[15 W. R.9 P. C., 1 

B-AMEUDEEOOWDA V, Dessai Saheb 

[17 W. B., P, G., 8 

Joy Naeain Gibi v. Sheeb Pkoshad Giri 

[19 W. B., P. C.9 275 

PoEESH Naeaik Hoy v, Watson & Co. 

[23 W. B., P. a, 451 

97, — ^ This case did not 

come strictly within the above rule, hut the Privy 
Council observed that, whereas in this case the ques- 
tion of fact had been tried upon evidence fairly war- 
ranting the conclusion to which the High Court had 
come, and there had been no adverse findings of facts, 
their Lordships would require a strong case to he made 
out before they would recommend Her Majesty to 
reverse such a decision. Humeeba alias Khajoo v. 
Amatool^Mehdee Begum . 17 W. B., P. C., 106 

93 ^ Xlie Lords of the 

Privy Council do not, as a rule, disturb the concur- 
rent decision of both the Courts below upon a question 
of fact, unless it very clearly appears there has been 
some miscarriage of justice, some mistrial, or that 
the conclusion is- very plainly erroneous. Gosain 
Tota Ham v, Hukinibaleab 

[3 B. Ii. B., P. 0.9 34 
S. C. 12 W, R,, P. C., 32 : 13 Moore’s I. A., 77 
Lala Sicam Soondub Lae v. Soobaj Lae 

[26 W. R., P. C., 48 
Deyaji Gayaji v. Gobabhai Gobbhai 
[2 B. Ii. B., P. O., 85 ; 11 W. B., P. C., 35 

99 , Where the Court 

of n,ppeal in India concurs in the finding of the Court 
of first instance on a question of fact, the Privy 
Council will not disturb that finding, unless satisfied, 
beyond all reasonable question, that there was some 
miscarriage in respect of the principle on which the 
decision rested, of a presumption to which too much 
weight was given, or of something as to which the 
Judicial Committee could see there w’as a principle 
involved which ought to be set right for the guidance 
of the Court in other cases. Gabinbsunbuabi 
Debx V. Jagabamba Debi 

[6 B. R. B.9 168 : 15 W. B., P. C., 5 


PBIVY COURTCIL, PBAOTICB OW-^eon- 

tinued. 

15. CONCUHHENT JUDGMENTS ON PACTS 

— continued. 

Presumption as to correctness of facts 

— continued. 

100 . WeigM of evi- 

detice. Question as to. — Where both the lower Courts 
had agreed as to the facts, the Privy Council refused 
to examine the evidence, the controversy being mere- 
ly as to the weight to be attributed to it, Laeji 
SAHU t?. COLLECTOB OE TIRHOOT 

[6 B. Ii. B., 648 : 15 W. B., P. 0., 23 

101. Omission of 

reasons for affirmance of judgment on facts. — Where 
the High Court affirmed the judgment of the Court 
below on tlie facts, without giving reasons for such 
affirmance, the Judicial Committee reviewed the 
facts and reversed the decree. Guthbie v. Abue 
Mazaeeab 

[7 B. Ii. R.9 630 : 15 W. B-., P, 0., 50 
14 Moore’s I. A., 53 

102. — Question of 

boundarg. — Where there are concurrent decisions on 
a question of fact, the Judicial Committee will not 
(especially on a question of fact as to boundaries) re- 
verse the decision, unless there was no evidence, or 
there has been in tbe conduct of the trial, or in the 
mode in which evidence was adduced, or in the course 
of deciding the case, a clear departure from the ordi- 
nary principles which regulate judicial proceedings, 
Ganeswae Sing v. Durga Duty 

[7 B.Ii. B,., 651 

S. C. Guneshue Singh v. Doobga Dutt 

[15 W. B., P. O., 37 

103. — — — Balance of tes* 

among. — Where the decision of the first Court upon 
a question of fact has been affirmed on appeal, their 
Lordships will not reverse such finding on a mere 
balance of testimony : there must be so strong a pre- 
ponderance of testimony that they can confidently 
pronounce it to he wrong, Saeat Sunbaei Debi 
n. Pabesnabain Hoy 

[8 B. Ii. R.9 113 : 16 W. R.^ P. C„ 9 

X04. Question as to compromise. 

— 'Failure to slioio fraud or collusion. — The Judicial 
Committee, reversing the finding of the Courts below”, 
refused to set aside a compromise (confirmed by a 
decree of Court) by the former guardian of the plain- 
tiff of a claim against his estate for debt after sixteen 
years, the plaintiff having failed to prove that the 
suit was fictitious, and the compromise fraudulent 
and collusive. Lekbaj Hoy t). Mahtabchund 

[10 B. L. B., 35 : 17 W. R., 117 : 

14 Moore’s I. A., 393 

105. Question as to amount of 

dower, — Befusal to ascertain amount. — The Courts 
below, without ascertaining’ the amount of th e widow’s 
dower, decreed possession of the estates to the heirs. 
Such decree was reversed on appeal, and the amount 
of dower w^as ascertained. Bachun n, Hamib Hos- 
SBIN . 10 B, L. E., 45 : 17 W. E., 118 : 

[14 Moore’s I. A„ 377 
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tmued, 

15. CONCURRENT JUDGMENTS ON PACTS 
— continued. 

106. — — Question of dissolution 

of maxriage. — A decree of a High Court, confirming 
the decree of a District Judge for dissolution of mar- 
riage, reversed so far as it aifected the co-respondent 
and condemned him in costs. The circumstances of 
the case took it out of the general rule not to reverse 
the concurrent findings of two Courts on a question 
of fact. Hay v. Gordon 

[10 B. L. B., 301 : 18 W. B., 480 ; 
Xi. B., I. A., Sup. Vol., 106 

107. Mixed question of law and 

fact, — The rule of the Judicial Committee of the 
Privy Council not to permit the concurrent judgments 
of two Courts on a question of fact to he disputed may 
be relaxed in a case where the question of fact is 
closely mixed up with questions of law. Valoo 
CHETTY V. SOORAYAH CHETTY 

[I. L, B., 1 Mad., 252 : L. E., 4 I. A., 109 

108. Question as to property 

belonging to endowment.— of eri- 
dence, — St/ianam lands . — A raja having made a per- 
petual lease of sthanam lands appertaining to the raj, 
one of his successors sought to set it aside on the 
ground that the property ■was devasvam, or the 
endowment of temples. That it was devaswam was 
denied; and after questions of the admissibility of 
evidence, the construction of documents, and the effect 
to he given to judgments had arisen, the fact was 
found in the affirmative by two Courts concurrently. 
Upon an examination of the evidence by the Judicial 
Committee it was, however, found that the plaintiff 
had not proved his case. Venkateswaea Iyan <o. 
Shexhari Vabma 

[I. L. B., 3 Mad., 384 : L. B., 8 I. A., 143 

109. — - Question as to disputed 

adoption. — Meversal of conouTrent Courts on fact. 
— Ill a suit which involved a disputed question of 
fact as to an alleged adoption and the due execution 
of a will, the Courts in India, disregarding other evi- 
dence, relied solely upon the evidence of a witness 
examined at the instance of the first Court itself. 
The eflhct of the evidence of this witness was to 
show that, at the time of the adoption and execution 
of the will, the alleged testator was in a dying state, 
and although at times roused to consciousness, ivas, 
from his enfeebled mind, incapable of understanding 
the acts he was represented to have performed; the 
Courts below, however, on the evidence of this witness 
as to his testamentary capacity, corroborated, as they 
thought, by a letter of the widow of the alleged tes- 
tator recognising the adoption, and by her acqui- 
escing in the performance of certain funeral rights of 
her deceased Imshand by the supposed adopted son, 
pronounced both the adoption and the will to he 
valid. Upon appeal, held that, although as a general 
rule in a question of fact the Judical Committee 
■were unwilling to disturb the judgment of the Court 
below, yet that, as it was the duty of tlie Appellate 
Court to weigh, the evidence and pruhahilities, and 
form an independent judgment, and taking into 
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iinued. 

I 15. CONCURRENT JUDGMENTS ON FACTS 
— continued. 

Questions as to disputed adoption— 

tinned. 

consideration the evidence regarding the state and 
capacity of the alleged adopter and testator, they were 
of opinion that the evidence relied upon was so un- 
satisfactory that neither of the decrees of the Courts 
below could he supported, and reversed the same, with 
costs, Tayammaul V. Sash AC H ALLA Naikeb 

[10 Moore’s I. A., 429 

110. Question as to autlior™ 

ity of agent. — Document signed hg agent — Ob- 
jection not raised beloio. — Where the sole question 
raised in both Courts in India was wlietlier or 
not certain documents purporting to be an allow- 
ance of plaintiff'^s accounts by the defendant's agent 
were signed by tbe agent, as to which fact both 
Courts below were concurrent, the Privy Coimeil de- 
clined to relax their rule as to concurrent judg- 
ments on facts, and to allow the defendant to raise 
before them the question as to the authority of the 
agent to bind his principal. Baroo Lall u. Luttoo 
Ram . . . . 18 W.B., P. C., 233 

in. Concurrent judgments as 

to failure to prove title. — Where in a suit for 
confirmation of possession the Indian Courts agree 
in holding that the plaintiff has not made out his 
title, the Judicial Committee will not, even though 
the High Court may not have attended to tlie depo- 
sition of materia] witnesses, disturb the decision of 
the Court below. Torab Ally v. Ma.hombd Tukkee 
[19 W. B., P. a, 1 

112, Question as to evidence of 

custom. — Question of fact. — It having been alleged 
that an estate, by custom, descended to a single heir 
in the male line, the High Court, concurring with the 
Court of first instance, found that this custom had 
not been proved to prevail in the family. On an 
appeal contesting this finding, it was argued, among 
other objections, that the High Court had n t mveii 
sufficient effect to an entry in the wajib-ul-urz of a 
zemindari village, the principal one comprised in the 
family estate now in dispute ; the last owner of that 
estate, who held all the shares in the village, having 
caused au entry to be made to the effect that his 
eldest son should be his sole heir, the others of the 
family being maintained. The. appeal was not taken 
out of the rule as to the concurrent findings of two 
Courts, primary and appellate, on a question of fact. 
Mhhammad Ismail Khan v. Fidayat-ijn-nissa 

[I. Ii. B., 8 All., 516 


16. RE-HEARING. 

113 . Grounds for re-hearing.— 

An order passed by the Judicial Coimuittoe of the 
Privy Council after lieuriug a,n appeal is tina.ljaud 
an application for a rc-h earing will not h(3 granted 
except upon the ground that the applicant has ];y 
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16. EE-HEARINa~-co^^^^J^^^ei. 

Gromicls for re-lieariiig— 

some aecideiitj witlioiit blame or default on bis own 
part, not been lieard, and tlie order luis inadvertently 
been made as if be bad been beard. Petition or 
TeILOIvINATH in the MATTEE OE the AX'* peal op 
Peetab Naeain Sin&h t\ Shbhao Kooer 

[I. L. B:, 4 Calc., 184: L. B., 5 I. A., 171 

114. — Irregularif^ in 

truiL — An irregularity in a trial is no ground of 
coniplaint to tlie party at whose instance it was 
caused. Tlio suspicion that a party who has failed 
to prove bis case may prove more successful on a 
second and fuller investigation is no sufficient ground 
for directing a new trial. Nitsastje Sing-h v. Nunh 
Lall Singhi 

[1 W. E., P. C., 51 : 8 Moore’s L A, 199 

115. — — JOaches of petu 

iioner , — There were four respondents in an appeal 
to the Privy Council. At the hearing, tlie appeal 
was allowed ex parte against all the respondents. 
One respondent afterwards petitioned for a rehear- 
ing, on the ground that neither he nor his agents 
had notice that the appeal had been entered or 
fixed for hearing until after it had been decided. 
On inquiry, it appeared that the petitioner had 
inaccurately described the suit to his agents as 
an appeal against himself only, without mention- 
ing the names of the other respondents ^ and the 
agents, on being told at the Privy Council office 
that no appeal so entitled was pending, had taken no 
further steps. SeUl that there had been omission 
and neglect on the petitioner’s part and on the part 
of his agents such as to prevent the Judicial Coiii- 
inittee from recoininendiiig a re-hearing of the case. 
Swaenamayi V. Shashi Mhkhi Babmani 

[2 B. L. R., P. C., 10 : 11 W. R., P. C., 5 
12 Moore’s I. A., 244 

116. Party accident- 

ally premnied from heing heard . — In a petition for 
re-hearing of two appeals which had been fully heard 
upon their merits, and in which judgment had 
been given and reported to Her Majesty, and con- 
firmed by regular orders in Council, —Re tliat, 
assuining a relevant case of new matter had been 
made out, the decision was final, and the petition 
must be refused. There may he exceptional circum- 
stances wliich will warrant this Board, even after 
an order of Her Majesty in Council has been made, 
ill allowing a re-hearing at the instance of one of the 
parties ; but this is an indulgence with a view main- 
ly to doing justice when by some accident, without 
blame, the party has not been heard, and an order 
has been made inadvertenth^ as if! the party had been 
heard, liajiinder Pfarain liaev. Bijai &ovind Sing, 
2 Moore’ 6' L A., ISl, referred to. Venkata 
Nabasiaiha Appa Row v. Coubt op Wards. Ven- 
kata Raaialakshmi Gabxi V. Gopala Appa Row. 
Ex PARTE Gopala Appa Row 

[li. B., 13 I, A., 155 : I. L. B., 10 Mad., 73 


PBIVY COUWCIIi, PRACTICE 

tinned. 

17. LEAVE TO BRING FRESH SUIT. 

117 ^ Siiit brought under inisap- 

XAPeiiension of law. — The parties having acted 
mider a misapprelicnsion of tlie law, leave wa.s given 
to bring a new suit within three yesirs. Gookoo 
S wAAiY Peeeia Woodia Tavee x. Anga Mootoo 
Natchaie 

[6 W. B.., P. C., 50; 3 Moore’s I. A., 278^ 

18. ENFORCING EXECUTION OF ORDER. 

118 . — ^ Application to enforce ex- 

ecution of order. — Order for possession. — Issue 
of peremptory order of enforcement. — Wliere the 
Court in India having decided a suit for land in 
favour of A., put him into possession of the estate 
without taking security as required by Madras Regu- 
lation VIII of 1818, section 4, and on appeal by jB. the 
decision was reversed and B. ordered to be put in pos- 
session, and ill the meantime the Madras Board of 
Revenue had got into possession as purchasers of a 
Xiortion of the estate at a sale for arrears of its 
revenue; and the Court in India refused to carry 
into execution the order of the Privy Council, the 
Judicial Committee, on the ajiplication of B., issued a 
peremptory order to the Madras Court to carry it 
into execution and put B. into possession. In ee 
Vassaeeddy Lutohmeputtt Naidoo 

[5 Moore’s I. A., 300 

19. COSTS. 

119. Biseretion as to costs.— 

Appeal. — Bom. Beg, II of 1800, s. 7. — When a discre- 
tion is vested in a Court as to costs, the Privy Coun- 
cil will not allow any appeal against the exercise 
of that discretion, because no appeal lies against a 
mere decree as to costs. But when a Court lias no 
discretion to exercise in the matter (as wlien a suit 
was instituted by parties who bad no right to insti- 
tute it, as the person in whose name and on whose 

; behalf they instituted it was dead at the time), costs 
must follow the decree according to section 7, Regii- 
’ lation II of 1800 of the Eomhay Code. Keemee 
Base v. Lhohmitn Das Naeain Das 

[5 W. B., P. C., 59 ; 1 Moore’s I. A., 470 

120. Improper admission of evi- 

dence. — Penalty on parties to appeal. — The Privy 
Council, whilst lamenting the great latitude witli 
which documentary evidence was received in Imlia, 
held that it would he contrary to justice in any 
particular case to visit uxion an individual penal con- 
sequences by way of costs, because the administra- 
tion of justice was not more strictly conducted with 
reference to the admission of evidence. Bunw'AEEEE 
Lall -v. Hetxakain Singh 

[4 W. R., P. C., 128 : 7 Moore’s I. A., 148 

121 . E^espondent’s right to ' np- 

hold judgment. — Ileversal of decisiun. — Appeal 
by defendant against whom the suit was decreed in 
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19. COSTS — continued, 

Respondent’s right to uphold judgment 

-^continued. 

the Court of first iiistanccj wliicli decree was con- 
firniGd oil appeal by the Sudder Adawliit. The 
Privy Coiincii held that the plaintifi; had not made 
out bis case below, and reversed the judgment, but 
aivarded to the defendant costs in the "first Court 
only, and not in either of the Appellate Courts, ou 
the ground that the plaintiff, as respondent, was 
defending the judgment. Mad no Eow Chinto 
P nis'T Golay V. Bhookuiv’ Das Boolaki Das 

[5 W. B.s P. C., 33 : 1 Moore’s I. A., 351 

122. Respondents in same 

interest. — Where respondeiLts were in the same 
interest ])ut severed in their defences, only one set 
of costs was allowed, and that to the respondent who 
first entered appearance. Woo^ieataea Debia 
IJjyjSfOPOOENA i)EBIA . 11 B. li. E., P. C., 158 

[18 W. R., 163 

123. Delay in suing.— 

ance of costs . — Case in which the Privy Council 
affirmed the decision of the Sudder Court; hut as 
there had been delay in suing, and as the case was 
attended with a considerable degree of suspicion, 
refused to the respondent before it all costs, and 
decreed further tliat the cost of the appeal to the 
Sudder Court should he disallowed, ULiiUK Singh 
tj. Bent Peesad , . ,5 W, E,., P. C., 

124. Delay in apxoealing by 

which costs were ix^Q^XTve^L.~Set-off of costs.-- 
'Where, in a suit to have accounts reopened, the 
Court at Calcutta found that the accounts ought to 
be opened, and referred the suit to the Master, and 
the defendant did not appeal at once from this 
interlocutory order, hut proceeded in the Master’s 
office in respect of tlie matters included in tlic 
accounts, but before the general report was made 
by the blaster he appealed to England from such 
iiiterioeiitory decree, — tlic Judicial Committee, in 
reversing the decree, ordered lihn to pay the costs 
of the proceedings in' the Master’s olfice, and remitted 
the cause to the Court helov/, with directions that 
the costs payable to the def'eudaut ou the dismissal 
of the bill, and the costs payable by him eonsetjnent 
on his proceedings in the Master’s olfice, should be 
set off one against the otlier, and the bahiiicc paid 
to the party entitled to the same. McKellah v. 
bVALLACE , . .5 Moore’s I. A., 372 

125. Sliglit modification of 

decree. — Alteration In 7'ate of interest. — Where, 
in lieu of interest at five per cent, on a Ioa,n made to 
a gmivdian of a iiiiiior in a transaction wliich was 
set aside, the Privy Council m:ide an order for six 
per cent, interest, — Held not to he such a modifica- 
tion of the decree of the Court below as was sufficient 
to deprive the respondent of the costs of appeal. 
LALLA BlFNSEEDilUE V. BiNDESEEEE DUTl’ SiNG-H 

[10 Moore’s I. A., 454 


PRIVY COUNCIL, PRACTICE OP— co». 

tinued. 

19. COSTS — continued. . 

120. Appeal dismissed on 

grounds different from tlie reasons given by 
lower Court. — Dismissal wiiliout costs . — MJlieve 
ail appeal was dismissed on ^vholly different grounds 
than those which the lowvr Court h:id given for its 
decision, it ivas dismissed without costs. FisC-HEE ‘V. 
Kamala Naickee 

[3 W. S., P. C., S3 ; 8 Moore’s I. A., 170 

127. Misstatement in petition, 

— Where special leave to appeal to the Privy 
Council is granted upon a x)etition in which material 
misstatements are made, objection should be taken 
by the respondent by a preliminary motion to rescind 
the leave to appeal, or at any rate Ijciore tin? bearing 
of the apxieal, when called on, has been entered on. 
Where it was not clear that the material misstate- 
ments in the ]3etitiou had been made with an inten- 
tion to deceive, and the objection to tlie appenl v,ois 
only taken at a late stage of the hearing, the Judicial 
Committee declined to dismiss the appeal, but re- 
fused the appellant the costs of the ajcpeiil. Kam 
Sabuk Bose v. Kamineb Koojiaeee Dossee 

[14 B.L. B., 394 

S. C. Eam Sabtqb: Bose v. Monaioiiini Dosses 
[E. B., 2 I. A., 7i : 23 W. R.,, 113 

128. Petition for spe- 

cial leave to appeal. — An order in Council granting 
leave to appeal is liable at any time to be rescinded 
with costs, on its appearing that the petition upon 
which tlie order has been granted contains any mis- 
statement, or any concealment of facts -which ought 
to have been disclosed. Even if there has been no 
intention to mislead, a material misstatement having 
been made, the order is still lia])le to be rescinded ; 
and, to maintain it, to clear the case of bad faith 
is not sufficient. Mohan Lall iSiuail v. Behee Dass^ 
3 Moore's 1. A., 195, referred to and followed. Of 
three grounds on which special leave to appeal had 
been obtained, two had been correctly stated, but 
with the third w^as connected an error in the petition, 
to ^vdlich objection was taken at the hearing. Gu 
its appearing that there had been no intention to 
mislead, the appeal was board and alloived; but, in 
regard to the above, without costs. Itam Sahiih 
Bose V. Monmohini Dossee, L. 11. , 2 I. A., 71, refer- 
red to. Mussooeie Bank v. Raynoe 

[I. L. R., 4 All., 500 : L. B., 9 I. A,, 70 

129. Appeal brought contrary 

to agreement not to apiieal. —A fixed smii 
mine expensariim was giveu to each respondent hi 
lieu of costs, where an, appeal was jircferred contrary 
to an agreement not to appeal, tirid the procceilings 
had been stayed. Amie Abi v. iNuuiiJi'r Koeii 

[9 B. Ii. R.3 460 
14 Moore’s I. A., 203 

130. Suit for damages valued 

unnecessarily high. — Decree for smaller amount. 
— There being no grounds for a claim for damages 
amounting to the appealable sum of 1x10,000, and 
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miVY COUB-CIIi, PBACTICE OP-com- 

timed. 

19. COSTS — continued. 

' Suit for damages valued unnecessarily 
high — continued. 

tlie aiiioimt actnally recovered falling far sliort of 
tliat Slim, tlie Court directed tlie costs below to be 
apportioned according to tlie ordinary course in those 
Courts,, and gave neitlier party costs of the appeal. 
MtFDiiuN Mohun Doss n. GoKuii Doss 

[10 Moore’s I. A., 563 : 5 W. B., P. C., 91 

131 . Charges by respondent of 

fraud, forgery, and perjury.— of de- 
cree . — Cliargos of fraud, forgery, and perjury having 
been made by the respondents against tbe appellant, 
the party who propounded the will, costs of the Courts 
in India and upon appeal to England were, upon the 
reversal of the decree of the Sadder Court, ordered 
to he paid hy the respondents. Naka Nabain Bao 
V. Htfree Punth Bhao . 9 Moore’s I. A., 96 

132. Taxation of costs.-- Costs 

of appeal from India . — Unnecessa?y expenses . — In 
taxing the costs of an appeal from India, the Privy 
Council will disallow all such costs and expenses as 
may have been unnecessarily occasioned by the in- 
elusion, in the transcript sent from India, of matters 
which have been improperly introduced therein. 
XAEAKATiTT BANNEBJEE V. PUDDMONEY DOSSEE 

[5 W. B., P. 0., 63 : 10 Moore’s I. A., 476 

133. Irrelexani 

matter. — Directions as to taxation of costs. —Wlicvc 
irrelevant matter had been introduced into the re- 
cord, the Ii.egistrar was directed to tax the costs as 
if the record had not contained what he might consi. 
dor to have been inserted unnecessarily. IbiXAPEE 
Baja v. Bitchi Sitayya 

[I. E. B., 8 Mad., 219 
S. C. Raja oe Pittapue v. Row Bucni Sit- 
taya Gaexi . . . L. B., 12 I. A., 16 

BlSHElfMUN SlNOH V. LANB MoBTOAOE BANK OP 

India 

[I. L. B., 11 Calc., 244 : L. B., 12 I. A., 7 
PBOBATE. 

Col. 


PROBATE — continued. 

See Cases endbe Couet Fees Act, sen. 
I, CL. 11. 

See Lettees op Administration. 

[11 W. B., 41S 
1 Hyde, 67 

;S'<?eWiLL — F oem op Will. 

[2 B. L. E., A. C., 79 : 10 W. R.., 417 
2Iiid. Jur., 

See Will— Attestation . 3 H. W., 32 
I. L. E,., 1 Gale., 150 
13 B. L. B., 392 

— — ’ Application for- 
esee Domicile . I. L. E., 4 Calc., 106 

See Will— Poem op Will. 

[I. L. B., 4 Gale., 721 

Grant of, subsequently to decree 

against estate. 

See Repeesentatiyb op Deceased Per- 
son . . I. L. B., 4 Calc., 342 

- — — Second grant of— 

See Court Fees Act, sch. I, cl. 11. 

[I. L. B., 3 Calc., 733 

1. POWER OF HIGH COURT TO GRAKT, 

AND FORM OF— 

2 . Power of Higb Court.— 

tfftor having no assets ivithin jurisdiction. — British 
Btiropean-horn snhjaat . — The High Court granted 
probate of a will of a British European-born subject 
who had no assets wdtliin the local limit of the 
ordinary civil jurisdiction of the Court. In the 
GOODS OP Reed . . 1 Ind. Jur., H. S., 20 

2. — Testator dying out 

of jurisdict ion loith effects tvithin it. — Act XXVII 
of 1860. — Where a Hindu testator died out of the 
jurisdiction of the Court, hut left effects within it, 
it ivas competent to the Court to grant probate, 
there having been no certificate applied for in the 
Zillah Court under Act XXVII of 1860. In the 
goods op Taeachand Coondoo Chowdhey 

[I Ind. Jur., H. S., 10 : Bourke, Test, 3 

3. Act XIII of 1875.— 

Buie 4 of Buies of High Courts 22nd June 1875.— 
Act XIII of 1875 does not empow^er the. High Court 
to grant probate limited to property in any provrinee 
or presidency, in cases where an unlimited grant 
had been made extending only to property in another 
province or presidency before the passing of the Act. 
Ber Macpheeson, J. — Rule 4 of the Rules of 22iid 
June 1875, as to grants of probate, only apxdies to 
grants of the class mentioned in Rule 1, — i. <?., only 
to cases in which the application for probate is made 
after 1st April 1875, and not to cases in which the 
application was made before that date. In the 
GOODS OP Shamaghuen Mullick. In the matter 

OP THE PETITION OP RaJEANEE DoSSEE 

[I. L. B., 1 Calc., 52 : 24 W. B., 206 


1. Power of High Court to grant, 

and Form op— . . . . 4662 

2. Jurisdiction op District Courts . 4663 

3. Op what Documents granted . 4664 

4. To WHOM GRANTED . . . 4664 

5. Proop op Will . . . . 4665 

6. Adaiinistration Bonds . . . 4666 

7. Amendment op Error in Probate . 4666 

8. Opposition to, and Revocation op. 

Grant ..... 4666 

9. Effect op Prorate . . . 4671 

See Certificate op Administration — ' 
Right to Sue or Execute Decree 
without Certificate. 

[I. Ii. B.,f4 Calc., 645 

See Civil Procedure Code, 1877, s. 50. 

[I. B. B., 6 Bom., 73 
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PEOEATE —continued. 

1. POWER OF HIGH COURT TO GRANT, 

AND FORM OF — continued. 

Bower of Higli Qouvt— continued. 

4^ Form of prohate. 

— Limited prolate. — Sticcession Act, 'X of 1865, ss. 

179, 226. — Probate limited to part of the estate can- 
not be granted in cases where, under section 179 of 
the Succession Act (X of 1865), the wdiole estate is 
vested in the executor. In he Thakee Madhavji 
[I. L. B..J 6 Bom,, 460 

5 ^ Form of prolate^ 

—Frolate in cases not governed by the Succession 
Act. — Frohate to talce effect throughout India. — Li- 
mited prolate. — Frohate dnty.— Cutchi Memon Ma- 
homedan. — Succession Act, X of I860, s. 331 . — 
Mindu Wills Act, s. 2— Act XXFII of 1S60, s. 18. 
—In cases not governed by tlie Indian Succession 
Act (X of 1865), probates and letters of administra- 
tion granted by the High Court of Bombay in re- 
spect of Hindus, Mahomedans, and other persons not 
usually designated as British subjects, take effect 
only and can only be granted for the purpose of re- 
covering debts and securing debtors paying the^same, 
except so far as is otherwise provided in Act XXV II 
of I860; and probate duty is only payable on the 
amount of such debts. Cutchi Meroons are not 
Hindus within the moaning of section 2 of the Hindu 
Wills Act (XXI of 1870), and, therefore, probate to 
take effect throughout India cannot be granted in 
the case of a will of a Cutchi Meiiion testator. Gut- 
clii Memons are Mahomedans to whom Maliomedan 
law is to be applied, except when an ancient and in- 
variable special custom to the contrary is established. 
In EE Ismail , . I. L. B., 6 Bom., 452 

See Ahmelbhoy Heeibhoy v. Vulleebhoy 
Cassijmbhoy . , I. L, B., 6 Bom., 703 

2. JURISDICTION OF DISTRICT COURTS. 

0 ^ Baets giving Jurisdiction.— 

Succession Act, s. 244.— Fropertg in possession of 
testator at his death.— Listrict Judge, Lower of . — In 
an application for probate of a will, it is sufficient for 
the purpose of giving jurisdiction under section 241 
of Act X of 1865, that the property alleged by the 
petition to have been situate within the jurisdiction of 
the Judge sliould have been in the possession of the 
testator at the time of his death. Run Bahabue 
S iNG-H V. Raj Rup Kooee . 4 C. L. R., 408 

7 , Will made before Hindu 

Wills Act. — Hindu JFills Act (XXI of 1870), s. 2. 
— District Judge, Power of.— The only powers con- 
ferred on niof Lissil Courts being in respect of wills made 
on or after the 1st day of Sepiiember 1870, probate of 
a will made by a Hindu prior to that date cannot be 
granted by a mofussil District Court. Luobman 
Bhaeti Djjehaean Bbaeti . 6 C. Jj. B., 138 

3 ^ Will of Maliomedan. — District 

Judge, Power of—X District Court bus no jurisdic- 
tion* to admit the will of' a Mnhomedan to probate. 
Fatimunissa Begum v. Hamza Ali 

[6 C. Xj» B-., 391 


BBOBATE — continued, 

2. JURISDICTION OF DISTRICT COURTS 

— continued , 

9 . Will of Hindu woman of 

immoveable property in District 

Judge, Power of . — Execution in Bombay. — Property 
in mof ussil. — JHindu Wills Act, XXL of 1870, s. 2 . — 
Prolate Act, V of 1881, ss. 2 and 83.— Code of 
Civil Procedure (Act XIV of 1882), s. 177.— Held 
that the District Judge of Thana had jurisdiction to 
grant probate of a will executed on 28th October 
1881 by a Hindu woman in the town of Bombay 
devising immoveable property situated in Thana. 
Where the caveator refuses to answer a question, 
section 177 of the Code of Civil Procedure (XIV of 
1882), the provisions of whicli are extended to pro- 
ceedings before the District Judge by section S3 of 
Act V of 1881, will not justify the Judge in dispensing 
with the proof of the will set np, and passing a decree 
in favour of the petitioner. The Court of Appeal will 
reverse sucli a decree if passed. Ravji Ranciiod 
Naik V, Vishnu Ranchol Naik 

[I. li. B., 9 Bom., 241 

3. OF WHAT DOCUMENTS GRANTED. 

10. Boeument partly testamen- 

tary. — Oift, Deed of. — If one part of a document 
is testamentary in its character, it may be presumed 
that the remainder, if the language is capable of that 
construction, is also intended to be testamentary. 
Under such circumstances, where there is nothing in- 
consistent with the supposition that the arrjiiigeinents 
made therein are to take effect from the death of the 
person executing it, the document ought to be admit- 
ted to probate as a will. In the matter or Komola 
Kant Biswas . . , . 4 C. L. B., 401 

4. TO WHOM GRANTED. 

11 . Hephew. — Brother. — JHndu 

will. — In this case the High Court directed probate 
of a will executed by a Hindu in favour of a nephew 
(the son of an elder brother) to be granted to the 
nephew, instead of to a brother ; the property being 
of small value, and consisting of several small hold- 
ings, and the widow of the deceased being a girl of 
very immature age, whereas the nephew had been 
brought up by liim and was the object of his special 
affection. Chundee Shikub Muiliciv: v. Sham 
Chanb Mullick . . .18 W. B., 395 

12. . Executor by imxJlieation. — 

Direction in 'will to get in and distribute estate . — 
Where A., under the terms of a will, although not 
expressly appointed an executor, was directed to 
receive and pay the testator’s debts and to get in and 
distribute his personal estate, — Held that A. must he 
taken to have been appointed under the will an exe- 
cutor by implication, and therefore was entitled to ]n’ 0 - 
hatc. In the mattee or AIonohuh Mookerjee 

[I. L. R., 5 Calc., 756 : 6 C. B. B., 228 

13. Stiecessiou Aat^ 

s. 182. — Hmdu Wills Act {XXI of 1870). — Proliate 
granted of the will of a Hindu to his widow and 
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PEOBATE —oontinued, 

4. TO WHOM GRANTED— cow/-v:;jz/e£?. 

Exeeutor by mipiicatioa — contimied. 

lieiress, who was iiiiiYersal legatee under the will, as 
executor by necessary implication, there being no 
executor mentioned in the will. In tre goods oe 
Radhiea Mohan Sett . . 7 B. L. S.., 563 

Appointment of 

wife as mmager of all ■gropertj/ and c/uardum of 
eliiltlren, — The testator liy bis will appointed iZ., 
his wife, guardian of his infant children, “ in order 
that of all his property she should carry on the 
manugenient (until his youngest son should attain 
twenty-two years of age), and in the testator’s name 
the nianageinent of his hrm.” He appointed his bro- 
thers, It and ilf., his vakils to settle any quarrel that 
might arise, and directed them not to give unjust ad- 
vice ] but should the vakils give unjust advice, 11. was 
not to act upon it. Upon certain contingencies R. 
and the vakils were to separate and make over to the 
sons their shares. Held that H. rvas by implication 
appointed sole executrix, and that she alone, to the 
exclusion of the testator’s brothers, was enticled to 
probate. Hamaeai v. Bamanji Nasahvanji 

[7 Born., A. C.j 64 

5. PROOF OF WILL. 

Evidence of execution of 

will. — Hindu Wills Act, 1870. — Procedure. — It is 
incumbent on persons propounding- a will for the pur- 
pose of obtaining probate or letters of administration 
under the Hindu Wills Act, to produce all the evi- 
dence which the circumstances of the case indicate as 
proper and necessary to prove the excention of the 
will. Taba Chand Chuceebbutty -y. Deb Nath 
Roy 10 C. L. E., 550 

20^ Sufficiency of proof of will. — 

Proof of execution of toill. — Having regard to the 
fact that a grant of probate is not irrevocable, and to 
the importance of a deceased testator’s estate being 
represented as speedily as possible, prim a. facie proof 
of the execution of his will is sulficient to warrant the 
grant of a probate when the application for such pro- 
bate is unopposed. In the mattee oe the petition 
OE Nobodooega . . . 7 C. It. R., 387 

17, Proof of inofficious will. — 

Kmiuledge of testator as to nature of his acts in 
making will. — Where a will is inofficions in character, 
it is incumbent on the parties propounding it to jirove 
it not only affirmatively but completely, and by cir- 
ciimstaiices showing not only that the testator signed 
the will, but that he knew what he was doing, that he 
was making a will, and that he did all that he did 
with his eyes open, Saboda Soondubee Dossia v. 
Muddun Mohun Shaha . . 24 W. B., 162 

13, Internal evidence in will.— 

Grant of prolate unopposed . — Ground for refusal 
of prolate. — Where an application for probate was 
unopposed, although a notice in the nature of a 
citation had been issued to the testator’s wndow, the 
Judge was held not to have been Justified in rejecting 


PROBATE— 

5. PROOF OF WILL — contmued. 

Internal evidence in will— 

the application merely upon internal evidence con- 
tained in the will. Shustee CnuiiN Fattjcic t?. 
Auehil Chundeb Sen , .23 W. B.., 103 

19 ^ Evidence of ackiiov/ledg- 

ment by testator . — Groniul fortiraitliug prolaff. 
— The fact that a contested will bears' jin endorsement 
stating that it was acknowledged by the testalor be- 
fore the Registrar, does not warrani a .fudge in grant- 
ing probate witliont any other eviileiiee in NUpjKU-t of 
the will, even, though the cavetiLov dues not pividaiee 
any evidence to impeach the will. Oiniov Cilubun 
ATtlSTAEI V. Uma Chubrn IVIustaei 

[1 C. li. E.., 362 

And see cases under Pbobate— Opposition to, 
AND Revocation oe, Geant. 

6. ADMINISTRATION BONDS. 

20. Practice as to taking bond. 

— Succession Act, s. 256. — Bond udien probate is 
granted. — A bond is not to be taken from a person to 
whom probate is granted under the Succession Act. 
Anonymous . . . .3 Mad., Ap., 10 

21. Succession Aei^ 

ss. 8 and 256 . — It having been the uniform practice 
of the Court to grant probate without taking a bond 
from executors named in the will, — Held that it was 
unnecessary to depart from the practice, no c with- 
standing the ^vords of sections 3 and 256 of Act X of 
1865. Run Bahadue Singh v. Raj Rup Kobe 

[4 C. L. R., 498 

Contra^ In the mattee OE THE petition oe 
JUGGODISHAEI DeBI 

[I. L. R., 7 Caic., 84 : 8 C. L. R., 397 

7. AMENDMENT OF ERROR IN PROBATE. 

22. Amendment allowed.— JFiZA 

— Succession Act (X of 1865)^ s. 232. — Ameudment 
of error in probate allowed. In the goods oe 
White . . . I. L. R., 4 Gale., 582 


8. OPPOSITION TO, AND REVOCATION OF, 
GRANT. 

23 , Opposition to gTant.— Suc- 

cession Act, s. 261 . — Ciml Procedure Code, 1859, 
s. 172. — Proof of will . — Where a will is contested, 
the pn-oceediugs should take, as nearly as may be, the 
form of a regular suit, as if brought by the party pro- 
pounding the will,* and where a Judge granted a 
jirobate, it was held to be a serious defect, with refer- 
ence to Act XXIII of 1861, section 38, and Act VIII 
of 1859, section 172, that he took down only inemo- 
randa of the evidence, and not their testimony in the 
language iu ordinary use in proceedings before the 
Court. Saboda Soondubee Dossia v. Muddun 
Mohun Shaha . . , . 24 W. E., 162 
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PROBATE — continued, 

8. OPPOSITION TO, AND REVOCATION OP, 
GRANT — continued. 

Opposition „ to grant — continued, 

24. ^ JProhafe Act, 

ISSl, s, 50. — Mindic laidozo. — Interest. — Revocation 
of prolate. — Locus standi. — Where a will has been 
proved summarily, proof in solemn form per testes 
will not, as a rule, be required on the application of a 
person who had had notice, or had been aware of the 
previous proceedings bef ore.the grant o f probate issued, 
and had then abstained from coming forward. The 
widow of a Hindu testator who has died leaving sous 
has sufficient interest to call upon the executor to 
prove the will in solemn form per testes. Brinda 
Chowdheaust v, Radhica Chowdhbain 

[I L. E., 11 Calc., 492 

25. Succession Act, 

s. 261. — Procedtire.- — Contested cases of application 
for probate of toill. — Iii cases where a will is contest- 
ed, the Court is hound to consider, not only whether 
the alleged will was executed by the testator, but 
whether the will is valid or invalid, and whether pro- 
bate of the wdll ought to he granted. Every consi- 
deration which ought to induce the Court to refuse 
probate of the will must he taken into account. 
Saroda Sooniuree Lossia v. Muddun MoJiiin Shaha, 
24 W. R., 162, cited. Annoda Sundaei Dabi v. 
JuaiJT Moni Dabi . . . 6 C. L. R., 176 

20. — Procedure. — QueS‘ 

tion as to power of disposition. — Succession Act, 
s. 254. — Upon a bona fide application for probate of a 
will, it is not the province of the Court to which the 
application is made to go into questions with refer- 
ence to the power of the testator to make a disposi- 
tion of the property of which the will purports to dis- 
pose. Beliary Lall Sandyal v. Jugqo Moliun Qos- 
sain, L L. R., 4 Calc., 1:2 C. L. R., 422, followed. 
Komul Loeliun Putt v. Bilrutton Mundle, I. L. R., 
4 Calc., 360 : 4 C.L R., 175, commented on. Nanhu 
Koer V. SoMiEUN Thakur . 8 O, li. R., 287 

27 ^ I' — Question of title . — 

R ights of persons claiming under •will. — Upon a bond 
fide application for probate of a will, it is not the 
province of the Court to which the application is 
made to go into questions of title with reference to 
the property of which the will purports to dispose. 
The grant of probate does not prejudice the rights of 
any person who claims any such property. Behaey 
Ball Sandtal r . Juq-g-o Moiitte Gossaif 

[I. L. B., 4 Calc., 1 : 2 C. E, R., 422 

See Teen Coweee Dossee v. Hueeehije Moo- 

KEEJEE . . ' . ,8 W. B.5 308 

■ 28. Application to 

revoke probate. — Jurisdiction of Civil Court. — Right 
of suit to revoke probate. — A. grant of probate of a 
will is not in the nature of ii summary proceeding to 
he contested by a regular suit in the Civil Court. 
The grant must he contested by a suit in the Court 
out of which such grant issued, and it must he con- 
tested before the Court sitting as a Court of Probate, 
and not in the exercise of its ordinary civil jurisdiction. 


V'B.O'BAT'Ei— continued. 

8. OPPOSITION TO, AND REVOCATION OP, 
GRANT — continued. 

Opposition to grant — continued. 

Persons -who seek to contest a will must prove an 
interest to entitle them to a locus standi in Court, 
hut the want of interest is an objection which slioukl 
he taken at the earliest stage of the proceedings. 
There is notliing in the Indian Succession Act to 
deprive a District Court, as a Court of Probate, of 
jurisdiction to hear and determine an application to 
revoke grant of probate of a will on the g'round of the 
execution of such will having been obtained by force 
and coercion. Semhle , — That a legatee under a will 
has an interesU^ sufficient to maintain a suit for the 
revocation of probate. AIayho v. Wiiliams 

[2 3N. W., 268 

29. Succession Act, 

s. 261. — Procedure. — As to procedure in , opposing 
grants of probate, see section 261 of the Succession 
Act, and Kalee Taea Dos si a v. Nobin Chtinbee 
Kue 21 W. B., 84 

30. Right to oppose 

grant of probate . — A person who is not the next of 
kin, and who has no interest in the estate of a testa- 
tor, has no right to opipose the grant of the probate 
or dispmte the validity of the will, in the matter 
OE Mee Tsee . * . .15 W. R., 351 

31. Application for 

revocation of probate. — Jurisdiction. — Interest of 
applicant in the estate. — Reversioner.- — Special cita- 
tion. — Succession Act (AT of lS6o), ss. 235, 244, 250. 
— The test of jurisdiction made use of in applications 
for grant of pmobate may be also ap)p)lied to eases in 
wdiich a revocation of probate is demanded, — viz., 
wbether or no the deceased, at the time of his death, 
had his fixed place of abode, or had some property, 
moveable or immoveable, situate within the jurisdic- 
tion of the particular District Judge to whom the aj)- 
j)lication is made. A presumptive reversioner to pro- 
perty with which a will deals has a sufficient interest in 
the prop)erty to entitle him to maintain a suit in re- 
spect of such property j and on the authority of Noheen 
Chmidra Sil v. Bhoho Soonduri Dabee, I. L, R,, $ 
Calc., 460, he is entitled to maintain a case for the re- 
vocation of probate. In every case in which probate 
of a llindiVs will is a})plied for, a special citation 
should he served np)on those persons wffiose interests 
are directly affected by the will. In the matter oe 
THE PETITION OE HheEO LaLL ShAHA. KaMONA 
Soonduey Dassee V. Hueeo Ball Shaha 

[I. li. R., 8 Calc., 570 : 10 C. L, B., 409 

32. Creditors of al- 

leged heir. — Hindu testator. — Succession Act, s. 250. 
— Caveat. — A Hindu testator died, leaving B., alleged 
to be bis adopted son, and C., who would he his heir 
in default of adoption. On application made by B, 
for probate of the will after the usual notices, the 
creditors of C. came in and opposed the grant of pDro- 
bate. Held, under the Succession Act, as made 
applicable by the Hindu Wills Act, that the creditors 
were not j)arties having any interest in the estate of 
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a OPPOSITION TO, AND REVOCATION OF, 
GRANT — continued. 

Opposition to gTant— continued. 

tlic deceased, and tlierefore were not entitled to 
oppose tlie grant of probate. Ik the mattee oe 
THE PETITION OP I)ESPtITT"Sr SiNGH. BAIJNATH 

Sauai V. Desputtt Singh 

[I. L. B., 2 Calc., 208 : 25 W. B., 489 

33. Proceedings to 

rewke probaie. — Purchaser or assignee of next of 
kin.—iSuccession Act, ss. 188y 242.— The grant of 
probate is tlie decree of a Court wliicli no other Court 
can se't aside, except for fraud or want of jurisdiction. 
TVhere it has been alleged that probate has been 
wrongly granted, the proper course to be pursued is 
to apply to the Court which granted the probate to 
revoke the same, l^rocedure upon such application 
discussed. Semhle, — A person interested by assign- 
ment in the estate of the deceased may, where a will 
has been set up and proved at variance to his interests, 
apply for the revocation of probate of the will so set 
up. Komollochun Dutt 15. Nileuttun Munble 
[I. li. B., 4 Calc., 360 : 4 C. L. B., 175 

84. Caveat. — Interest 

of attaching creditor. — Next of kin. — Mortgagee.— 
Succession Act (X of I860), s. 284, Ulus, (d), s. 
242. — 20 and 21 Viet., c. 77, s. 61. — .4., a judgment- 
creditor, attached certain property as belonging to P., 
his debtor. P. was the next of kin of C,, deceased. 
The widow of C. applied for probate of an alleged 
will of her husband. On caveat entered by A., — 
Held that he had such an interest as entitled him to 
oppose the grant. D. held a mortgage from P., exe- 
cuted subsecpiently to C.^s death, of other property, 
which the widow also alleged formed part of her 
hiisband^s estate. On caveat entered by I)., — Held, 
also, that he had such an interest as entitled him to 
oppose the grant. Per Field, J . — Under section 
242 of the Succession Act, any person who can show 
that he is entitled to maintain a suit in respect of 
property over which probate would have effect, pos- 
sesses a sufficient interest to entitle him to enter a 
caveat and oppose the grant. In the matter oe 
THE PETITION OF BhOBOSOONDURI DABEE. No- 
EEEN Ohunder Sil 15. Bhobosoonduri Daeee 

[LUK., 6Calc.,460 

35^ Application for 

order rewlcing probate. — Succession Act {X of 1865), 
s. 243. — Locus standi of attaching creditor of next 
of kin to apply for revocation. — A will, on the evi- 
dence, was held duly proved. An application for 
revocation of probate was made by a judgment-cre- 
ditor who had attached his debtor'’ s right, title, -and 
interest in family estate, wdiereof a one-fourth share 
would, hut for this will, which made other disposi- 
tions, have been inherited by such debtor. Whether 
such an attaching creditor can oppose the grant of 
probate, or apply to have it revoked, is a matter of 
grave doubt ; at least, in a case which is not founded 
on the ground that the probate has been obtained in 
fraud of creditors. Paijnath Sahai v. Hesputty 
Singh, L L, P., 2 Calc,, 208, referred to ; and Eomol- 
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8. OPPOSITION TO, AND REVOCATION OF, 
G It A N T — e 0 n i i m i ed . 

Opposition to grant— conlmtied, 

lochun Dutt V. Nilriittun Mundle, I. L. M., 4 Calc., 
360, distinguished. Nilmoni Singh Deo r. Uma- 
NATH Mookerjee. Nilmoni Singh V. BhO'YHA- 
RINI DEBI 

[I. L. B., 10 Calc., 19 : 13 C. L. B., 314 
L. R., 10 I. A., 80 

Affirming the decision of the Higli Court, whicli 
held that a judgment-creditor, who has attaclu'd 
property of his debtor, which purports to ha\'(‘ ])ecn 
inherited by such debtor from liis deceasial father, 
may, where the will of such deceased is set ui) and 
proved at variance to his interests, apply for a revoca- 
tion of the order granting probate of tlie will so set 
up. In the MATTER OF THE PETITION OF NlL- 

MONEY Sing. Umanath Mookhopadhya v. Nil- 
money Sing . . I. Ii. B., 6 Calc., 429 

36. Caveat. — Mort- 

gagee. — Attaching creditor. — Fraud. — A. mortgaged 
certain property to P., wlio obtained a decree on his 
mortgage on the 20th of August 1881. In execution 
of this decree P., on the 5th of September 1881, at- 
tached the mortgaged property and obtained an 
order for sale. On the 14th of September 1881 the 
wife of the mortgagor applied for probate of the will 
of one T. B., the mother of the mortgagor, who had 
died on the 16th of May 1881. The testatrix, by 
her will, left all her property to the mortgagors 
wife. The mortgaged property was included in the 
property dealt with by the will, P., the mortgagee, 
entered a caveat against the grant of probate, alleg- 
ing that the will was a forgery, got up by the mort- 
gagor for the purpose of saving the mortgaged pro- 
perty from being sold in execution of a decree against 
himself. Reid that P. was entitled to enter a caveat. 
SUEBOMONGALA DASSI 15. ShASHIBHOOSHITN BiSWAS 

[I. L. B., 10 Calc., 413 

37 ^ Bevoeation of grant.— iSifo- 

cession Act (X of I860), s. 234. — Practice. — Mevieic 
in testamentary matters. — Section 234 of the Suc- 
cession Act (X of 1865) applies to Hindus, and an 
application to revoke probate of the will of a Hindu 
may be made under that section. When once probate 
in solemn form lias been granted, no one who bas been 
cited or has taken part in the proceedings, or who 
w^as cognisant of tbem, can afterwards seek to have 
it cancelled. Queere, — Whether a review may not he 
granted. The practice in India in testamentary mat- 
ters xweviously to Act V of 1881 ivas the same as that 
of the Ecclesiastical Court in England, except so far 
as that practice might he inconsistent with the Civil 
Procedure Code. In the matter of Pitamber 
Giedhar , . , I. Ij. B., 5 Bom., 638 

38. " Removal of mo- 

hunt claiming under a will.— Succession Act, s. 234. 
— By his will the mohunt of an akra, or religious 
endowment, appointed A. to he the malik of the pro- 
perties comprised in the endowment, and to receive 
the dues and pay the debts, and to do everything 
necessary connected therewith ; and provided that 
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8. OPPOSITION TO, AND REYOCATION OF, 
GRANT — continued. 

Revocation of gvant—cmtinued. 

if any acfc was done prejudicial to any of those pur- 
poses, or to any property set apart therefor, or con- 
trary to the Hindu practice and religion or usages, 
the property should vest in such disciple of his who 
should be competent and virtuous. A. obtained pro- 
bate of the will, and entered upon the pi’operties 
mentioned therein. Held that the Court had not 
power, under section 234 of the Succession Act, to 
revoke the probate upon the ground that A. had, since 
he took charge of the office, taken to an immoral 
course of conduct, and in consequence had been ex- 
cluded from the community of mohunts. The proper 
course to take for depriving such a person of his office 
would be to bring a suit under the Religious Endow- 
ment Act, or any other suit, for a declaration that he 
had disqualified himself, and if in that suit a decree 
was obtained and duly certified to the Court which 
granted probate, that Court would, no doubt, direct 
the revocation of the probate. In the matter of 
THE PETITION OF MOHHN DASS. MoHUN DASS 'C. 
Lxjtohmun Dass 

[I. L. E., 6 Gale., II : 6 C. L. R., 265 

39 ^ Procedure. — Sue- 

e&ssion Act (AT of 1865), s. 234. — Onus probandi . — 
Upon a petition under section 234 of the Succession 
Act, praying that the probate of a will alleged to 
have been made by the petitioner’s husband should be 
revoked upon the grounds that no citation was , duly 
published, that the petitioner was a minor, living 
under the care of the person to whom probate had 
been granted, and had no opportunity of understand- 
ing his mala fides and improper acts, and that the 
will was a forgery, — the District Judge held that the 
burden of proof in respect of the whole case was on 
the petitioner, and dismissed her petition. Held that 
the District Judge ought to have given the petitioner 
an opportunity of proving that she had no know- 
ledge of the previous proceedings. If satified that 
she had no such knowledge, then he should have 
ordered a new trial as to idhe factum of the will, when 
the person propounding it would have to prove it 
in the ordinary way. In the matter of the peti- 
tion OF Dintarini Debi. Dintaeini Debi t). 
Doibo Chundee Roy 

. [I. L. R., 8 Calc., 880 : 11 0. B. R., 190 

9. EFFECT OF PROBATE. 

40. Executor, Rosition of.— Will 

of Eindu.—PJvide^ice of title. — Grant of jirobate of 
the will of a Hindu confers no title upon the exe- 
cutor, hut he derives his title from the will itself. 
I’rohate is evidence of his title only so far as a 
decree of the Court granting it would be, — namely, 
between the parties and those privy to the suit in 
which the decree is made. Shako Bibi u. Baedeo 
Das . . • . , 1 B. Xi. R., O. C., 24: 

. 4X, ..I Liability of 

2 Jcrson aciuirj as executor of forged will. — Govern- 
ment promissory notes belonging to the estate of a 


PROBATE — contimed. 

9. EFFECT OF PROBATE— 

Executor, Position of— continued. 

deceased Hindu were endorsed over, without consi» 
deration, by A. (who had taken out probate of a 
forged will, and was acting under the same as exe- 
cutor) to J5., who received the same bond fide, but with- 
out due inquiry ; and on obtaining a renewal of the 
same, endorsed the renewed paper hack to A. for the 
purpose of enabling him to raise money thereon, be- 
lieving that A. had a right to do so. Eeld that A. 
was liable to account to the representatives of the 
deceased for the value of the said promissory notes 
as assets of the deceased come into his hands. The 
property in the moveable estate of a Hindu does not 
j)ass to his executor as such. Jatkali Debi v. 
Shibnath Chatteejee . , 2 B. L. R., O. C., 1 

42, Evidence of -will.— Will. — 

Evidence.— Eindu, Wills Act (YXI of 1870). — Sue- 
cession Act {X of 1865), ss. ISO, 242. — The effect of 
the Hindu Wills Act, which makes (among others) 
section 180 and 242 of the Succession Act applicable to 
Hindus, is to make the probate of the will evidence 
of the will against all persons interested under the 
wall. Beajanath Dey Siekae v. Anandamayi 
Dasi . . . . . 8 B. E. R., 208 

43 , Probate as giving person 

riglit to sue under will. — Succession Act,s. 187* 
— Suit for land claimed under will . — Where the 
first Court decreed a suit for possession of land 
claimed under a will, the lower Appellate Court was 
held to have done right in reversing the decision on 
the ground that the plaintiff had not taken out pro- 
bate under Act X of 1865, section 187. The pro- 
bate” intended by section 187 is a copy of the will, 
certified and sealed by a Court of competent jurisdic- 

: tion, and it may be taken out by a legatee. , Mitn 
MOHTTN GhOSSAL PUEESHNATH ROY 

[22 W. R., 174 

45- Probate as giving riglit 

to sue under will . — Probate Act, V of 1881, 
ss. 92, 154. — -Probate %olien necessary in cases of 
Hindu and Maliomedan will. — Executor. — - Act 
XXVIl of 1860. — Eight of one out of three execu- 
tors to carry on a suit. — Succession Act, Xof 1865, 
s. 187. — Hindu Wills Act (XXI of 1870). — Pre- 
viously to the passing of the Probate Act (V of 1881), 
executors appointed by such wills as fell within the 
Hindu Wills Act (XXI of 1870) acquired the same 
estate and interest in the property of their deceased 
testator, with the same restrictions in representing 
the estate in a Court of Justice, as obtained under 
English law. All the sections of the Succession Act 
(X of 1865) relating to grants of probate and letters 
of administration which were formerly incorporated 
in the Hindu Wills Act (XXI of 1870) are now (with 
the exception of section 187) removed from that Act 
by section 154 of Act V of 1881, but are, witli tb{3 
exception of section 187, re-enacted veil) at Im in Act 
V of 1881. Section 187, bowever, still remains incor- 
porated by reference with the Hindu Wills Act (see 
section 154 of Act V of 1881). The result is that 
probate is necessary in case of such Hindu wills as 
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9. EFFECT OF PROBATE— 

Probate as giving right to sue under 

V/ill — contimi ai* 

fall within the Hindu Wills Act. But the omission 
from Act V of 1881 (which axjxhies to all Alahomecl- 
ans and Hindus) of any section corresponding to 
section 187 of the Indian Succession Act, and the 
retention of that section in the Hindu ' Wills Act, 
shows that it was the intention of the Legislature 
tliat, except in cases falling under the Hindu Wills 
Act, an executor of any Hindu or Mahomedan will 
may establish his right in a Court of Justice without 
taking out prohate. In cases, however, falling within 
the provisions of Act XXA^II of 1860, debtors have 
still tlie right (under section 2 of that Act) of insist- 
ing upon a xAaintifi executor taking out probate. 
Where A., one of three executors of a Mahomedan 
will, none of whom had taken out prohate, desired to 
carry on a suit originally instituted hy their testator 
to recover a share of an estate, all the other x^arties 
to the suit being desirous that the suit should he dis- 
missed , — KM that A., under section 92 of the Pro- 
bate Act (V of 1881), being only one of three exe- 
cutors, could not carry on the suit without first 
taking out x^i’<>hate of the testatoFs will. Seld, 
further, that A., being an executor, had a right to 
carry on the suit and get in the assets of his testator 
ill order to meet x^ossihle claims on the estate. The 
other parties to the suit who were beneficially in- 
terested in the estate, and who desired that the suit 
should terminate, had the iremedy in their hands hy 
Xmttiiig the executor in funds to discharge the debts. 
Moos A V. Essa . . I. Is, R., 8 Bom., 241 

40 ^ Necessity of probate. — 

Jprobate and Administration Act, 1881. — Malio- 
medan loill . — An executor of the will of a deceased 
Mahomedan, since the 1st April 1881, the date of 
the coining into force of the Probate and Administra- 
tion Act, V of 1881, cannot claim to represent the 
estate of his testator until he has taken out xn*obate. 
Fatma -y. Essa . . I. L. R., 7 Bom., 266 

47 _^ Effect of probate of Par si 

will before Succession Aot.-^Krobate in 1866. 
— Act XXVII of 1865. — Construction of will . — • 
JSxecutrix also trustee. — Suit against executrix . — 
Megreseniation of the estate. — Cixil Procedure Code, 
s, 437. — The will of a Parsi testator in Bombay 
affecting lands in the mofussil, made before the 1st 
January 1866, when the Indian Succession Act, X of 
1865, came into force, and x:)roved subsequently, — viz., 
on the 25th day of January 1866, — hut before Act 
XXIV of 1867 came into operation, is governed hy 
Act XXVII of 1860. Keld that such probate has 
the same effect as probate in respect of the property 
of British subjects, hut for the purpose only of col- 
lecting debts. It did not confer a title on the exe- 
cutrix to represent the testator’s estate, except for 
the above-mentioned limited purpose, or to exercise 
tbe usual powers of an executrix where the testator’s 
intention, to he gathered from the whole of the will, 
was to vest his x)roperty with the entire management 
of, and control over, it in a series of persons in suc- 
cession as trustees, the first of whom was the execu- 
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Effect of probate of Pa.rsi will before 
Succession Act — continued. 
trix. Held also that, having regard to section 437 
of the Code of Civil Procedure, tlie persons acting as 
such trustees in succession under the said ‘will a,do- 
quately represented all persons henetieially interested 
ill the estate in all suits relating to it. Aedesie 
JE1IANC4IR FeAMJI V. HlEABAI 

[I. li. R., 8 Bom., 474 

PROBATE ACT (V OE 1881). 

See Peobate — Ebeect o:p Peobate. 

[I. E. R., 7 Bom., 266 

s. 2. 

See Probate— JuKiSDiCTiox or District 
CouET . . I. L. B., 9 Bom,, 241 

s. 4. 

See Letters op Ai>ministeatio"x. 

[I. Ii. R., 10 Calc., 554 

ss. 18 to 23, 37, 44, 45, 46, 83, 

& 86. — Pehutter ^ropertg, Administration in 
resgect of. — Idol. — Beneficiary — Trustee with 
jyoioer of appointment. — Administration, Grant of 
letters of, to idol’ s property toiler e probate has been 
previously granted of will dedicating the property, 
— A testatrix by her will dedicated certain inimove- 
ahle property to the slieha of an idol, and appointed 
an executrix, whom she also constituted shehait, and 
to whom she gave power to appoint the next shehait. 
The executrix died without having made any such 
appointment, and thereupon an application was made 
hy the sister’s sou of the testatrix for letters of ad- 
ministration, with a copy of the will annexed, to he 
granted to bill! with respect to tbe debntter property. 
lleld that section 45 of the Probate and Administra- 
tion Act authorised such a grant to be made, inas- 
much as no shehait having been appointed, there still 
remained some portion of the estate of the testatrix 
to he administered. Eeld also that the idol, being 
the cestui qiie trust, was a “ beneficiary ” within the 
meaning of that term as used in section 37 of the 
Act, and that as it could not undertake the manage- 
ment of the estate, under that section administration 
might he granted to some person on its behalf. 
Eeld, further, that the applicant, the sister’s son of 
the testatrix, being the heir in the absence of other 
nearer heirs, as such was entitled to letters of admi- 
nistration, as the original grant in respect of the 
debntter property might have been made to him. 
Raejit Sing- v. Jagannath Peosad Gupta. 
Gungadhur Bass Rai v. Jaganeath Peosab 
Gupta . . , I, L. R., 12 Calc., 375 

■ - s. 50. 

See Probate— Opposition to, and Revo- 
cation OF, Grant. 

[I. L. R., 11 Calc., 492^' 

s. 83. 

See Peobate— Jurisdiction of District 
Courts . I. L. R,, 9 Bom., 241 
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PROBATE ACT (V OE 1881), s. 92. 

See Peobate — Effect of Peobate. 

[I. L. B., 8 Bom., 241 

s. 154. 

See Peobate — Effect of Peobate. 

[I. L. R .5 8 Bom., 241 

PROBATE ^ DUTY. 


See Cases irifBEB Coxjet Fees Act, sch. 
I, CL. 11. 


PROCEDURE (CIVIL). 

See Cases un'oee vaeious sections of 
THE ClYIL PeOCEDUEE CoDE. 

See under tlie heading in respect of which 
the particular procedure is required. 

(CRIMINAL). 

See Cases unbee vaeious sections of 
THE Ceiminal Peoceduee Cobe, 1882. 

See cases under the heading in respect of 
Avhich the particular procedure is 
retpiired. 

« PROCEEDINGS,” MEANING OP— 

See Civil Peocebuee Cobe, 1882, s. 3 
(1877, s. 3) . I. L. R., 3 Calc., 662 

[I. L. R., 8 Bom., 287 


See Geneeal Clauses Consolidation 
Act, s. 6 . 1. L. R., 3 Calc., 662, 727 
[I. L. B., 8 Bom., 340 
9 C. L. E-., 281 
I. L. R., IS Calc., 86 

PROCEEDS OP SALE, 

See Appeal— Execution of Decree— 
Parties to Suits. 

[B. L. R., Sup. Vol., 13, 927 

See Sale foe Aeeeaes of Rent —Surplus 
Peoceeds of Sale . 13 W. R., 58 

[I. L. E,., 5 Gale., 494 
I. L. R., 7 Calc., 173 

See Sale foe Aeeeaes of Revenue — Sale- 
PEOCEEBS . . 16 W. B., 222 

[I. L. R., 6 All., 1x2 

See Cases unbee Sale in Execution of 
Decree — Disteibution of Sale-peo- 

CEEDS. 


Elglit of Government to- 


See Pauper Suit— Suits. 

[I. L. R., 1 All, 596 

PROCLAMATION. 

Absconding- Offender. 

[10 B. L. R., Ap., 14 
6 W. R., Cr., 73, 79 

3 W. R., Cr., si 

2 W., 41 ; Agra, P. B., Ed. 1874, 236 

4 Msd., Ap., 48 
I. L. R., 7 Mad., 436 
I. L. R., 9 Calc., 861 



PROCLAMATION OP SALE. 

See Cases unbee Sale in Execution of 
Decree— Setting- aside Sale— Ieee- 
gularity— General Cases. 

PRODUCTION OP DOCUMENTS. 

See Plaint— Rejection op Plaint. 

[2 Bom., 391 ; 2nd Ed., 369 

1. Production of documents 

with plaint. — Ground for non-production. — Plain- 
tiffs must, on the presentation of their plaints, pro- 
duce in Court the originals of the document relied 
on by them in support of their claim. When a 
plaintiff can satisfy the Court at the hearing that 
some document on which he desires to rely was not 
presented with the plaint, because he was ignorant 
of its existence at the time, the .Court will probably 
allow it to be received as evidence. Campbell v. 
Keith 1 Hyde, 287 

S. C. Ritchie, Stewart, & Co., v. Gladstonej 
Wyllie, & Co. .1 Ind. Jur., O. S.,125 

See Mohabeee Doss v. Lallx Doss 

[1 W. B., 12 

2. Civil ^Procedure 

Code, 1859, s. 39. — Under section 39 of the Civil Pro- 
cedure Code, 1859, the plaintiff was hound to produce, 
at the time the plaint is tiled, all the documents on 
which he relied. Peemsookh Chundeeu. Rajkisto 
Mittee 1 Hyde, 145 . 

S. C. Anonymous . 1 Ind. Jur.^ O. S., 14 

3. Where a plaintiff 

sues upon title-deeds as evidence of his claim, be is 
bound to file them with his plaint, or else have tliein 
ready to produce at the time of the ilrst hearing; 
otherwise he is bound to show good cause for not 
having done so. Lekheaj Roy v. Mutty M abhub 
Sen 14W.E., 95' 

4. — ■ Civil Procedure 

Code, 1859, s. 39. — Document given to witness to 
refresh his memorg. — A document given to a witness 
as a script to refresh his memory is not “ received in 
evidence'’^ within the meaning of section 39 of Act 
VIII of 1859, and need not therefore have been pro- 
duced when the plaint was hied. Ramjt Mabauji 
V. Eangayya Chetti . . .1 Mad.,' 168 

5. Civil Procedure 

Code, 1859, s 39. — The plaintiff sued to recover cer- 
tain jewels, and one of her witnesses being examined 
by her counsel with reference to a list of the jewels 
rvhich w^as in his possession, the defendant’s counsel 
objected to the document being referred to at all, as 
it had not been filed with the plaint in compliance with 
section 39 of Act VIII of 1859. Reid that section 
39 of Act VIII of 1859 referred only to promissory 
notes, hills of exchange, and such documents as are 
in their nature the very essence of the case. Ka- 
MENEB BoSSEE V. HUBEOMONEY DOSSEE ♦ 

[Eourke, O. C., 91 : Cor., 151 

Manooeam Shaw v. Hueeypkesaud Roy 

[Bourke, O. C., 162 




( 4677 ) 


DIGEST OP CASES. 


( 4678 ) 


PEODtJCTIOISr OF DOCTTMBNTS.-Pro- 
duction of documents with, plaint— eoBii- 

%ued. 

Discretion to 

reaewe documents after filing of <plamt , — Act VIXI 
of 1859 gave a discretionary power to receive 
dociiineiits after the tiling of the plaint. Lopez v , 
BKiBEiia . . . W. R.j 1864, Act X, 67 

7 . Deception of do cU' 

ments after filing of plaint . — Ground of appeal . — 
Reception of docuincrits under section 39, Act VIII 
of 1859, by the Court of first instance, cannot be a 
ground of appeal. The sanction of the Court receiv- 
ing the documents clears the defect of their not 
liaviug hoeii tendered with the plaint. Gosaik Tota 
Ram ‘ q . Rueinibaleab 

[3 B. L. R„ P. C., 34 : 12 W. B., P. C., 32 
13 Moore’s I. A., 77 
Atta Ooibah Munbleu. Sbkeeoodbeek Tmitrp- 
BAB . . . . W. B., 1864, 271 

3 ^ : — Ciml procedure 

Gode^ 18S2, ss. 59, 63. — Appeal.— > liejecUon of docu- 
ments admitted by Lower Court. — Certain documents 
having been allowed by the District Muasif to be 
filed by the plaintih* during the trial of a suit, the 
District Judge, on appeal, held that he was hound to 
strike them oif the tile on the ground that they were 
not filed with the plaint nor entered in any list 
annexed to the plaint, and because the Munsif had 
not recorded any reason for admitting them. Reid 
that, as the documents had been admitted in evidence 
by the lower Court, the Appellate Court was bound 
to consider them. Minabshi v. Velu 

• [I. B., 8 Mad., 373 

9. ■ — “ ■ ' " ■■■ " — Civil Procedure 

Code, lSS2y ss. 59, 68.— Reid that the refusal to 
admit in evidence a registered certificate of sale under 
section 63 of the Code of Civil of Civil Procedure, 
1882, on the ground that it had not been produced 
with the plaint as required by section 59 of the Code, 
was improper, there having been no doubt of its 
existence at the date of suit. Devidas Jag-jivan v. 
PiEjABA Beg-am . . I. Ij. B., S Bom., 377 

3 _Q^ Second certificate 

of sale obtained after first rejected as unregistered. 

Whether, where the original certificate of 
sale had been rejected by the Court as being unregis- 
tered, and the plaiiitiif had obtained a second one, the 
Court of first instance ought to have received the 
second one in evidence if issued and tendered in evi- 
dence suhsequontly to the filing of the suit but pre- 
viously to the original hearing, Lalbhai Laehmi- 
BAs 'D. Kamtjlubin Husen Khan . 12 Bom., 247 

Omission to put 

copy on record. — In a suit brought on a promissory 
note, where the note Avas' produced when the plaint 
\vas presented and was marked by the officer of the 
Court, but the Judge at the hearing refused to 
receive it when tendered in evidence, because he found 
that there was no copy of the note among the papers, 
and the pfiaintiffi’s counsel was unable to explain the 
omission, and there being no application made to 
withdraw, the suit was dismissed, — Retd that the 


PBOBUCTIOH OP I)OCUMEHTS.---Pro- 
dHction of doeuiB,eiits witli plaint— 
nued. 

Judge ought to have received a note in evidence 
which was produced in Court by the plaintiff wiiea 
the plaint was presentexr’ (section 39 of the Civil 
Procedure Code, 1859) ; that the plaiiitilFs counsel 
was not hound, under the circumstances, to apply to 
withdraw the suit, and the Judge was iiot jus tilled in 
dismissing the suit, which was accordingly remanded 
under section 351 of the Code, with a direction that 
it should be restored to its original place on the 
register, and be tried by one of the J udges of the 
Court. Thompson v . Jehangib Hoemasji. 

3 Bom., O. C., 66 

D ismissal of cla im 

for non-compliance with Civil Procedure Code.— 
The Judge/ s decision disallowing a claim because 
the provisions of section 39 of Act VIII of 1859 had 
not been comx^lied with, was held to be incorreet 
under the circumstances. Ex PAETB Rayachanb 
Amichand . , • .2 Bom., 369 

PROFITS, SUIT FOR— 

See Cases unbeb Jueisbiction op 
RETENCFE COtFET— N.-\V. P. Kent and 
Revenue Cases. 

See Cases unbee 3Ie3NB Peoeits. 

See N.-\V. P. Rent Act, s. 7. 

[I. B. E., i AIL, 659 

See N.-W. P. Rent Act, s. 91. 

[I. L. B., 1 AIL, 512 

See N.-W. P. Rent xIct, s. 208. 

[I. B. B., 2 AIL, 239 
I. L. B., 8 AIL, 61 

PROHIBITORY ORDER. 

See Sale in Execution op Decbee— 
Setting- aside Sale— Ieeeg-ulaeity— 
Geneeal Cases. 

[3 B. D. R., A. C., 320 

PROHIBITORY ORDER, SERVICE 
OF— 

See Seevics op Peocess. 

[10 B. L. R., Ap., 12 

«PEOJAH” MEAHIKG OF— 

See Lease — Constbuction. 

[22 W. E., 398 

"PROMISE TO PAY.’’ 

See Limitation Act, 1877, s. 19 (1S7X, s, 
20)— Acxnovvleg-ement oe De, bts. 

[I. L. R., 1 Bom., 690 
I. L. B., 2 Bom., 230 
9 W. B., 140 
9 B. D. R., Ap., 43' 
6 Mad., 51 
5 B. L. R., 633 
I. D. R,,. 6 Bom., 6,83 
I, D. R,, 8 Bom., 905 
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PEOMISSORY HO.m 




Col. 

1. 

Form op— ' , . 

. 4680 

2. 

Consideration 

. 4681 

3. 

Assignment op, and Suits on — 

. 4682 


See CONSIDEEATION. 

[1 Ind. Jur., S„ 409 
See Contract— Alteeation oe Con- 

TEACTS — AETEEATION BY THE COXJET. 

[I. li. K., 4 Calc.5 137 
See Contract — Alteration or Con- 
tracts — Alteration by I^arty. 

[I. L. E., 6 Bom., 371 
See Evidence— C iTiL Cases — Second- 
ary Evidence— Unstamped or Un- 
registered Documents. 

[I. L. B., 3 Calc., 314 
I. L. E., 7 Calc., 256 
I. Ii. E„ 3 All., 581, 717 
I. L. E., 4 All., 135 
I. Ii, E., 7 Mad,, 112 

See Government Promissory Note. 

[13 B. L. E., 359 
15 W. E., 267 
I. Ii. E., 6 Calc., 654 

See Hindu Law— Contract-Peomis- 
SOEY Note . 3 B. L. E., O. C., 130 

See Interest— Stipulation amounting 
TO Penalties or otherwise. 

[10 Bom., 352 
6 Bom., A. C., 7, 8 
7 Bom., O. C., 19 
I. L. E., 2 Calc., 202 
I. Ii. E., 4 Calc., 137 
I. Ii. E., 9 Calc., 689 
I. Ii. R., 3 AIL, 260 

See Cases under Jurisdiction— Causes 
OP Jurisdiction— Cause op Action — 
Negotiable Instruments. 

See Negotiable Instruments, Summary 
Procedure on — 

[3 B. Ii. E., O. C., 130, 146 
9 B. Ii. R., 441 

See Stamp Act, XXXVI op 1860. 

[1 Ind. Jur., O. S., 124 
I Mad., 152 

See Stamp Act, X op 1862, s. 22. 

[2 B. Ii. R., O. C., 165 
5 B. Ii. R., 103 

1 Ind. Jur., N. S., 107 

See Stamp Act, X op 1862, sen. A, ol. 1. 

[6 Bom., A. C., 107 

See Stamp Act, X op 1862, sen. A, cl. 10. 

[3 Bom., O. C., 9 

2 Ind. Jur., 3N. S., 203 

See Stamp Act, 1809, s. 3. 

ri. Ii. E., 3 All., 260, 581 
21 W. E., 1 

See Stamp Act, 1869, s. 24. 

[24 W. R.,1 


PROMISSORY JS'OTjE-cojj^iMweci. 

See Stamp Act, 1869, s. 28. 

'[7 Bom., 0. a, ISO 
21W. E., 446, 
13 B. Ii. R., Ap., 33 
I. Ii. B., 4 Mad., -296 
7 NT. vr., 124 
7 Mad., 361 

See Stamp Act, 1869, s. 89. 

[I.Ii. E., 3 All., ,115 

See Stamp Act, 1879, s. 3. 

[I. Ii. B., 8 Bom., 297 
I. L. R., 8 Mad., 87 

See Stamp Act, 1879, s. 34. 

[I. Ii. B., 8 Calc., 645 
I. Ii. B., 3 Mad., 251 

Payable by instalments. 

See Cases under Limitation Act, 1877, 
ART. 75, 

See Negotiable Instruments, Summary 
Procedure on— 

[I. L. E., 1 Calc., 130 

- Payable on demand. 

See Consideration . 7 Bom., O. C., 9 

See Interest— Cases under Act XXXII 
OP 1839 . . 1 B. L. E., O. C., 41 

See Cases under Limitation Act, 1877, 
ART. 73 (1871, art. 72). 

[I. L. E., 1 Calc., 328 
I. Ii. E., 1 Mad., 301 

— Registered under s. 52, Act XX 
of 1860. 

See Merger . 1 B. L. E., O. C., 35 

Suit on — 

See Assignment op Chose in Action. 

[1 Mad., 150 
4 Ma d., 176 
I. L. E., 1 AIL, 732 

See Husband and Wipe. 

[8 B. li. B., 372 


1. POEM OF— 

X. - — — Acknowledgment. — The 

tiffi sued on two documents, signed by the defendant, 
in one of which a sum of •E203 was stated to he 
due to you, and payable on the IGtli July;” and 
in the other a sum of E515 was mentioned “for 
which I give you this writing, the whole amount of 
which wiil he paid up in full on the 3rd of August.” 
Held to he not mere acknowledgments but promis- 
sory notes. Manick Chund 'o, Jomoona Doss 

[I. L. E., 8 Calc., 645 

2 ^ Uncertain agreement.— i/ehi 

that the following instrument was so vague and in- 
definite in its terms that it could not be regarded as 
a promissory note: “I, J, M, C., do hereby pro- 
mise to pay at Allahabad to tlie Manager of the 

7l • 
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■PROMISSORY MOTIl-continued, 

i. FORM OF — continued, 

Uiieertain agreement— cow^i?»w6£^. 

Agra Savings Bank, Limited, the sum of BIO on or 
hefore the i5th day of October 1876, and a similar 
sum montlily every succeeding month, for full value 
and consideration received ; dated the 9th September 
1876.’'’ CAitTEB V, Agea Savings Bank 

[R Is, B., 5 All., 562 


a 


Contract or obligation.— A 


promissory note was held to he a “ contract or obli- 
gation "" under section IG of the Registration Act of 
1864, for the purposes of limitation. PVAKI Chand 
Mittek '0. Peazee , . 6 B. L. B., Ap,, 40 

S. C. Oeeicial Assignee v. Peazee 

[14 W. B., O. C., 51 

Bee Leslie 'v. Penghantjn Mittee. 

[6 B. li. B., 668 
S. C. 15 W. B., O. C., 1 

4 , necessity of delivery of note. 

— Malchig of note . — The making of a promissory 
note is altogether the act of the maker, and delivery 
to, the promissee is requisite to render it complete. 
WiNTEB V, Round . , .1 Mad., 202 


2. CONSIDERATION. 


5 , NTote given in payment of 

loss on wagering contract.— XXI of 1848, 
— Bom, Act III of lS6d. — A promissory note which 
has for its consideration a debt due on a wagering 
contract is not binding in the hands of the original 
payee. Tbikam Damophae v, Laia Amiechand 
[8 Bom., A. C., 131 

0 , INote given partly for ba- 

lance of bets and lotteries.’^— Act (F 
of 1844), — The defendant agreed with the plaintiff 
to take the plaintiff’s mare “ Bridesmaid ^"*011 racing 
terms,” — all winnings to be divided equally between 
them, and the plaintiff to have the option of claim- 
ing a one-fourth share of any lottery in which she 
might be bought by or on account of the defendant ; 
the plaintiff* to keep and train Bridesmaid ” for 
B60 a mouth. Subsequently, the plaintiff* agreed to 
keep and train, for a like sum for each horse, hve 
horses belonging to the defendant. The defendant 
having been posted as a defaulter, the plaintiff, at the 
defendant’s request, advanced certain sums to the 
Secretary of the Calcutta Races to enable the de- 
fendant’s horses to run. As security for the repay- 
ment of such advances, and of a sum of B4,456-6 
which had become due to the plaintiff, and which 
included an item of Bl|149 for “ balance of bets and 
lotteries,” and a smaller sum in respect of certain 
tickets in the Sccundra Raffle,” the defendant 
gave to the plaintiff a letter of hypothecation of his 
live horses, whereby it was agreed that in case of 
the defendant’s default, the plaintiff should be at 
liberty to sell the horses. The defendant made de- 
fault, and the plaintiff advertised the hoi’ses for sale. 
On the same day the defendant wrote and gave to 


PBOMISSOEY ‘NOTB—coniimted, 

2. consideration— 

Note given partly for “balance of bets 
and lotteries ” — continued, 
the plaintiff a letter, stating that, in consideration 
of the plaintiff’s withdrawing the advertisement, and 
withliolding the sale for a certain period., he would 
give the plaintiff a promissory note for the hahince 
of his claim. A note for B7,000 was accords ugly 
given by the defendant to the plaintiff. In the ac- 
count delivered by the plaintiff to the defendant, be 
had by mistake over-credited the defendant with 
R744 in an item headed “cash received from the 
Secretary of the Calcutta Baces, balance of racing 
account,” an.d under which was included the follow- 
ing item : “ j. 0. U.f deducted from lottery account, 
R4SQ.” On receiving information of the error, the 
defendant gave the pkiiitiff another promissory note 
for B744. In an action on the notes brought under 
Act V of 1866, the plaiutiff obtained a decree, which 
was set aside on the defendant’s application, and 
leave was given to him to appear and defend. Writ- 
ten statements were then tiled on the plaintiff’s ap- 
plication. Held by Macpherson, that the two pro- 
missory notes were given as a security for the whole 
of the plaintiff’s claim ; that the items for “ balance 
of bets and lotteries ” and for the “ Secundra Raffle ” 
being rendered illegal by the Lottery Act (Y of 1844), 
part of the consideration for the notes was illegal, 
and no action was maintainable upon them. His 
Lordship, therefore, dismissed the plaintiff’s suit. 
On appeal, held by Couch, C. Jl, that the promis- 
sory note for B,7,O00 was not \dtiated by the Rl,149 
being part of the consideration for it : although that 
portion of the latter sum which w’as won by lotteries 
was obtained by an illegal transaction, it was not 
illegal for the defendant to receive the money, and 
having done so, to pay the plaintiff his share or to 
promise to do so. But the money paid in respect of 
the “ Secundra Baffle,” being money paid in execu- 
tion of an illegal purpose, was an illegal considera- 
tion which disentitled the plaintiff’ to recover on the 
note. Heldj further, that the note for ii74;4 was 
given upon good consideration. All the facts of the 
case being stated in the plaintiff’s written statement, 
the Court might allow the plaint to be a.niended, aud 
frame an issue as to wliat amount was due to the 
plaintiff in respect of the consideration for the note 
for B7,000. Held by Maekey, J., that both notes 
were good, inasmuch as the promise contained in 
them did not spring from, nor was it the creature of, 
the original illegal agreement, hut was a separate 
agreement. Joseph v, Solano 

[9 B. li. B., 441 : IS W. R., 424 


3. ASSIGNMENT OF, AND SUITS ON— 

7 ^ Endorsement to a tliird 

person for purpose of allowing him to sue. 
— Assignment of negotiable instrument. — There is 
nothing illegal in the true holder of a promissory 
note endorsing it to another person, -with the express 
object of allowing him to sue upon it. Ramlal 
Mookeejee n. Haean Chandea Dhab 

[3 B. B. B., O. C.J 130 ; 12 ‘W. B., O. C., 9 
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PBOMISSORY NOTES— 

See Peacticb— Civil Cases— IjBave to 
Sub OB Debbitd. 

[I.Li.B.,S€ale,,,6S0 

PBOPBBTY. 

See Cases ukbeb Attaghment— Subjects 
OE Attachment. 


PBOMISSOBY NOTE — continued. 

3. ASSIGNMENT OP, AND SUITS 0^ -con- 
tinued. 

Q - Suit by endorsee against 

rn-OikeT^—iEndorsement of overdue note, — In a suit 
by endorsee against tbe maker of a promissory note 
payable on demand, tbe defence was that there were 
dealings in skins between the defendant and the payee, 
and an agreement was made by which the payee was 
to pay the defendant E4,500 as an advance upon 
goods to be supplied by the defendant to the payee ; 
that the money was paid, and the promissory note 
sued on was made and delivered as an acknowledg- 
ment of the receipt of the money and as a security 
for what should be due to the maker in respect of the 
dealings. The defendant stated that the state of the 
accounts between him and the maker showed a balance 
in favour of the defendant, and notice to the plaintiff 
of these facts was alleged. The note was endorsed to 
the plaintiff two years and eleven months after date. 
Meld that, although the evidence failed to make out 
notice to the plaintiff, the note when endorsed was an 
overdue note, and that the plaintiff took it subject to 
the then state of the accounts between the payee and 
the defendant. Communbun Mohibeen Saib v. 
Oeee Meeeah Saib . , 7 Mad., 271 

9 ^ Endorsement of note overdue. 

— Mote on demand,— Me-endorsemeni. — Before a pro- 
missory note on demand can be treated as overdue 
in the hands of an endorsee, there must be some evi- 
dence of demand. Tbe re-endorsement of a discharged 
promissory note cannot revive the liability of the 
maker. Commundun Mohideen Saih y. Oree Meerah 
Saib, 7 Mad,, 275, followed. The fact that the en- 
dorsee of a promissory note becomes one of tbe 
members of a linn which has undertaken to discharge 
the liability created by the maker of the note does not 
discharge the obligation on the note so as to invali- 
date re- endorsement for value. Van Ingen v. Dhun- 
2rA Lall Lallah . I. L. B., 5 Mad., 108 

j[0. Receipt endorsed on note. — 

'Presumption of payment. — Though a receipt on the 
back of a bill of exchange or promissory note primd 
facie imports that the hill or note has been paid, yet 
the receipt is capable of being explained; and if it 
appears that the bill or note has not been paid, and 
that another bill or note was substituted for it, the 
Court will not be justified in concluding that the 
party who gave up the note in that way meant that the 
debt secured by the note was to be considered to have 
been paid. Stewabt v. Delhi anb London Bank 

[17 W. B., 201 

PROMISSORY NOTES. 

Issue of— 

See Company — PowEBS, Duties, and 
Liabilities oe Dibectors. 

[1 B. L. B., O. C., 14 

Summary procedure on — 

See Cases unbeh Negotiable Instru- 
ments, Summary Procedure on— 


— — - Divesting of— 

See Hindu Law — Adoption— Eefegt or 
Adoption . 1. 1*. B., 2 Calc., 295 
4 C. L. B., 58B' 
I, L. R,., 7 Gale., 173 
I. Ii. B., 12 Calc., 18, 246 
8 Mad., 108 
I. Ij. B., 7 Bom., 229 
7 W. B., 392 
3 Agra, 349 

6 W. B., P. C., 43 : 3 Moore’s I. A., 229 
3 W. R., P. C., 15 : 10 Moore’s I. A., 279 

See Cases under Hindu Law— Inherit- 
ANOE — Divesting op, Exclusion 

FROM, AND B’ORFEITURE OF INHERITANCE. 

See Cases under Hindu Law— Widow — 
'’’Disqualification — Unchastity. 

See Will— Construction. 

[I, L, B., 4 Calc., 420 


— decreed to plaintifi*, Order for 

production of — 

See Execution of Decree — Mode of 
Execution — Generally, &c. 

[3N.W., 319 

— in the soil. 

See Fishery, Eight of— 

[24 W. B., 200 
W. B., 1864, .'63 
I. D. B., 9 Calc., 183 
I. L. B., 10 Calc., 50 
IW. B,., 79 
Marsh., 334: 2 Hay, 468 

See Ownership, PresUxMption of — 

[I. D. B., 9 Mad., 175, 285 

See Sanad . I. D. B,, 1 Bom., 523 

not in esse. Pledge of— 

See Stamp Act, 1869, s. 3. 

[I. L. B.,- 2 Calc., 58 

on which duty has been paid 

in England. 

See Court Fees. Act, sch. 1, cl. 11, 

[I. Xi. B., 4 Calc., 725 

on which there is a mortgage or 

incumbrance. 

See Court Fees Act, soh. T, cl. 11. 

[8 B. D. B., Ap., 43 . 

6 3N.W.,214: 
I. D, B., 1 Bom., 118 
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^MOFMETY^-contmued, 

Subject to a trust. 

See CouET Fees Act, sen. I, aet. 11. 

[6 B. I.. B., Ap., 138 
11 B. Ij. R., Ap., 39 
[14 B. L. R., 184 
7 B. L. R., 57 


. PBOPBIETAEY RIGHT. 

See EoI^^’■DAEY 


9 W. R., 426 


• - — ^Proprietary rigM, — Mofiiftsil Courts. 

— Legal and equitable rights to property . — In 
xnofurisil Courts in tliis country there is no distinc- 
tion hetwecii legal right and equitahlc right to pro- 
perty. Tlierc is hut one kind of proprietary right, 
not divisible into parts or aspects. SSeedee Nazeeb 
Ali Khan u. Ojoodhya Kam Khak. Munsoob Ali 
K iiAiif V. Oj-oodhya Kaai Khan . 8 “W. B., 399 

BROSECUTIOH. 

Commeneement of — 

See Cases tjxdeb Complaint— Instittj- 
TioN OP Complaint and Necessaby 
Pbeliminabies. 


— Revival of— 

See Complaint — Eetital op Complaint. 

[I. Jj. R., 1 Bom., 64 
7 Mad., Ap., 16 
I. L. R., 5 Bom., 405 
See Revision — Cbiminal Cases— Dis- 
chaege op Accused. 

[I. L. R., 2 Bom., 534 
I. L. R., 6 All., 40 
19 W. R., Or., 56 
I. L. B., 1 Calc., 282 
I. li. R., 2 Calc., 405 
I. L. R., 4 Gale., 16 
1 C. li. R., 83 

PROSPECTUS. 

See Company— Abticles op Association 

and LIAEILITY op SnABEIIOLDBRS. 

[I. L. B„ 1 Bom., 320 

PROSTITUTE. 

See Mahomed AN Law— Guaedian. 

[I. L. B., 1 All., 598 


— Suit for rent of lodgings let to — 

See Landlord and Tenant — Tenancy 

POB IMMOEAL PUBPOSE. 

[9 B. B. B., Ap., 37 


1 . 


— Registration of prostitutes. 

'-—Aet XIV of 186S, ss. 11 and 21. — Jurisdiction 
of Magistrates to entertain p>leas of irregularity in 
the registry. — Possession of registrij iioket . — Under 
Act XIV of 18G8 the police are not empowered to 
put a woman on the register of ‘^common prosti- 
tutes ” against her will. The penalty prescribed by 
section 11, Act XIV of 1868, for disobedience of any 
of its rules, is for a '' woman who voluntarily 


PROSTITUTE. — Registration of prosti™ 
tutes ‘—continmd. 

registers herself as a coniraoii prostitute.^’ A Ma- 
gistrate has authority to hear any objection urged 
by a woman charged with disobedience of the rules 
under Act XIV of 1868, against the legality of her 
registry, or that she is not a common prostitute. 
The possession of a registry ticket is not sutHcient 
evidence of being a common prostitute. In THE 
CASE OP Lakhimani Rab . 

[3 B. L. R., A. Cr., 70 

S. C. Queen v, Sukhimonee Raue 

[12 W. R., Cr., 55 


2 . 


Act XIV of ms, ss. 


11, 21. — Rules IS and 27 passed under the Aet,- 
Magistrate, Competency of. — Jurisdiction,-— ■Any 
woiiian desirous of ceasing to carry on the business 
of a common prostitute is, under the provisions 
of the Contagious Diseases Act, 1868, absolute- 
ly entitled to have her name removed from the 
register j and any rule, or portion of a rule, purport- 
ing to have been framed under the provisions of that 
Act which places any obstacle in tbe way of her 
doing so is ultra rires, and therefore void. Where a 
Avoman is prosecuted before a Magistrate under 
section 11 of xict XIV of 1868, she is not precluded 
from pleading that she has ceased to be a common 
prostitute, and that she has taken steps, under sec- 
tion 21 and the rules framed thereunder, for the 
removal of her name from the register 5 and the 
Magistrate is competent to entertain such a defence. 
Empeess r. XiSTAE Raue 

[I. L. R., 6 Calc., 163 : 7 C. L. B., 197 

PROSTITUTION. 


— Disposal of minor for purposes 
of— 

See Penal Code, s. 372. 

[6 Bom., Cr., 60 
5 Mad., 415 
6 B. Xi. R., Ap., 34 
I. L. R., 2 AIL, 694 


— Obtaining possession of minor 
for purposes of— 

See Penal Code, s. 372. 

[6 B. L. R., Ap., 34 
5 Mad., 473 


Selling or Mring out minor for 

purposes of— 

See Penal Code, s 372. 

[I. L. B.., I Mad., 164 
1. L. B., 2 AIL, 694, 

PBOTECTOB OE LABOUBERS. 

See Bengal Act VI of 1865. 

[3 B. L. B., A. Cr., 39 

PROVISION IN ACT FOB BENEFIT 
OF GOVERNMENT. 

See Bombay Act II of 1863. 

[I. L. R.,2Bom., 529 ' 
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PEOYOOATIOI^. 

iSee Cases TODBE Ctjipable Homicide. 

PUBLIC DEMANDS RECOVERY ACT 
(BENGAL ACT VII OE 1880).' 

^ — s. 6 (b) and s. 10. - — Suit to set aside 

certificate. — Mode of service of notice. — Although, 
no special provision is made in Bengal Act VII of 
1880 as to the manner of service of the notice pre- 
scribed in section 10, it is not to be presumed that the 
Legislature intended that service of a less effectual 
character should be sufficient than it has expressly- 
provided for similar processes under the Civil Pro- 
cedure Code. Before, therefore, a service under Ben- 
gal Act VII of 1880 can be effected by posting it on 
the residence of the party on whom it is wished to 
serve it, it must be shown that some attempt has 
been made to effect personal service, and that such 
personal service for reasons stated could not be 
made. In such a case, when the fact of service of 
notice is denied, the onus is on the party alleging 
service to prove it. Rakhal Chandea Bai 
C. nowDHUEi V. Seceetaey oe State foe India 
IN Council . . I. L. B., 12 Calc., 603 

• SS. 10, 23. — Attachment under cer- 

tificate 'procedure. — The certificate and notice refer- 
red to in section 10, Bengal Act VII of 1880, are 
execntive acts, and an attachment, which is the re- 
sult of those acts, is not a judicial, but an execntive 
proceeding. The meaning of section 23 of that Act, 
which lays down that a Collector “ in the discharge 
of his functions shall be deemed to be a person act- 
ing judicially within the meaning of Act XVIII of 
1860,^’ is, that for the purpose of protecting him 
1*1 from personal liability his action is to be regarded as 

judicial. Ram Naeain Koee v. Mahabir Peeshad 
SiNan « . , . I. L. B., 13 Calc., 208 

PUBLIC DOCUMENTS. 

See Cases under Evidence Act, s,74. 

PUBLIC PEBRY, PLYING BOAT BOB 
HIRE NEAR- 

/See Ceiminal Trespass. 

[I. L. R., 1 AIL, 527 
See Penal Code, s. 183. 

[I. L. B., 1 AIL, 527 


PUBLIC HIGHWAYS, POWERS OP 
MUNICIPAL COMMISSIONERS 
OVER— 


See Benoal Municipal Act, III op 1864. 

[I. L. B., 2 Gale., 425 
See Public Road . I. L. B., 7 AIL, 362 

PUBLIC NUISANCE. 

See Nuisance— Public Nuisance under 
Penal Code. 

PUBLIC OPPICEB. 

See Collector . I. L. B., 3 All,, 20 

See Official Trustee. 

[LL. B., 7 Calc., 499 





PUBLIC POLICY, AGREEMENTS CON- 
TRARY TO— 

See Champerty. 

[I. L. B., 2 Calc., 233 
13 B. L. E., 530 
6 Bom., A. C., 63 
8 Bom., O. C., 1 
7 Mad., 128 
23 W. B., 165 , 

See Cases under Contract Act, s. 23 — 
Illegal Contracts — Against Public 
Policy. 

PUBLIC POLICY, CUSTOM CONTRARY 
TO— 

See Hindu Law— Custom— Immoral Cus- 
toms . I. L. R., 1 Mad., 168, 356 

PUBLIC PROSECUTOR. 

See Criminal Proceedings. 

[8 Bom., Cy., 126 

Government pleader . — Withdrawal 

fromprosecution . — Criminal ^Procedure Code,18S2t s, 
494. — Meld by the Full Bench that a person appointed 
hy the Magistrate of the district, under section 492 of 
the Criminal Procedure Code, to be Public Prosecutor 
for the purpose of a particular case tried in the Court 
of Session, has not the power of a Public Ih’osecutor 
with regard to withdrawal from prosecution under 
section 494. Queen-Empress Madho 

[I. L. E., 8 AIL, 281 

PUBLIC ROAD. 

See .Jurisdiction op Civil Court— Ma- 
gistrate’s Orders, Intfjipe pence 

with — , . 7 W. R., 11, 48, 95 

[8 W. R., 239 
3 B. L. R., A. C., 305 
3B. L. R., Ap„43 

See Cases under Jurisdiction op Civil 
Court — Public ways, Obstruction 

OP — 

See Ownership, Presumption op— 

I. L. R., 7 AIL, 362 

See Cases under Right op Suit — Ob- 
struction OP Public Highway, 

X, User of road by public.— Bn i- 

dence that road is puhlic . — In order to establish that 
a road is a puhlic road, it is sufficient if acts of user 
by the public are shown to have been acquiesced in hy 
the owner of the land over which the road passes, and 
that those acts are of such a character as to warrant 
the inference that the owner intended to make over 
to the public the right to use the land as a public 
highway. Anderson v. Juggodumba Dabi 

[6 C. 282 

2 . Suit to remove trees planted 

on public road. — Space on sides of road. — A 
puhlic road includes a fair margin on eitlier side of 
the road, Avhieh may he used for various purposes in 
connection with the road itself. Where trees have 


I'l I 

t 
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PUBLIC ROAD.— 'Suit to remove trees 

planted, on public road — continued, 

been planted on the margin of a public road, a suit 
will not lie by the proprietor of the laud tlirougli 
wliicli the road passes to have them removed. Har- 
BBNDRO COOMAR ChOWDHRY V, TaEAMONI ChOW- 

nURAIK . . . • . 7C. Ii.B.,272 

3 ^ Diversion of road.— of 

owners of la.rid> adjohiing old road . — Grant hif 
'muklolpalitjj of land forming old road. — N.-W. P. 
and Oiidh Maiiiaipalities Act, XV of 1873), s. 38 , — 
Corner of miinieipaUtg over public liighway. — There 
is a presumption that a highway, or waste land ad- 
joining thereto, belongs to the owners of the soil of 
the adjoining land. Section 38 of Act XV of 1873 
(N.-W. P. and Oudh Municipalities Act) was not in- 
tended to deprive persons of any private right of pro- 
perty they have in the land used as a public highway, 
or to confer such rights on the municipality, nor has | 
the section any such effect. lu a case where such 
laud ceased to be used as a public highway, and was 
granted by the municipality to third persons, Avho 
proceeded to build thereon, — Keld that the owners had 
a good cause of action against such persons for the 
demolition of the buildings and restoration of the 
property to its original condition. Nihal Chand v, 
Azmat Ali Kka n . . I. Ij. R., 7 All., 362 

PUBLIC HBALTIl, OPPEl^rCB APPECT- 

ma— 

. — J>enal Code, s. 269. — Travelling in 

a train while suffering from cholera, — K., knowing 
that he was suffering from cholera, entered a train as 
a passenger without informing the railway company^'s 
servants of his condition. M., knowing of K.^s condi- 
tion, bought Kds ticket and travelled with him. 
JSeld that K. was properly convicted under section 
269 of the Penal Code of negligently doing an act 
%vhich was, and 'which he had reason to believe was, 
likely to spread infection of a disease dangerous to 
life, and M. of abetment of K.'s offence. Queen-Em- 
TEESS V, Ksishnappa . I. L. R., 7 Mad,, 276 

PUBLIC SAFETY, CPPEHCB APPECT- 
^ IHG— 


See Charge- 
Cases . 


'Poem op CHABaE — S pecial 

. 1 Bom., 137 


Il;;v 


' PUBLIC SERVAI7T. 

See Assault oh Public Seevaht. 

[13 W. B., Cr., 49 
I. L. R., 9 Bom., 558 
See Escape peom: Custody. 

[I. L. R., 6 All., 129 

See False Evidence— Fabbicatihg False 
Etidencb . I. L. B„ 8 All., 653 
[3Agra, Cr., 1 

7 Bom., Cr., 64 
I.L. R., 5 Ali.,553 

7 3V. W., 134 

8 W. R. Cr., 27 
19 W. R., Cr., 40 

I. L. R., 6 All., 42 


PUBLIC BERVAHT — continued. 

See Cases under Penal Code, 3. 1S2. 

See Penal Code, s. 221, 

[I. L. B., 3 All, 60 

See Sanction to Prosecution— Whebe 
Sanction is necessary. 

[I.L. B., 3 Calc., 758: 2 C. L. E,., 520 

Acts done by— 

See M UNSIP . . 1 Bom,, 144 

See Penal Code, s. 217. 

[I. L. B., 3 Calc., 412 

Contempt of authority' of— 

See Complainant. 

[I, 'L. B., 2 Bom., 653 

See Cases undee Contempt of Couet— ■ 
Penal Code, s. 174. 

See Cades under Contempt oe Couet— » 
Penal Code, s. 228. 

Disobedience of direction of law 

by— 

See Criminal Peoceduee Code, 1882, 
s. 45 (1872, s. 90). 

[I. L. B .5 1 Mad., 266 

-See Penal Code, s. 217. 

[I. L. B., 1 Mad., 266 

— — Disobedience of order of — 

See Cases undue Penal Code, s. 188. 

Disobedience of, with intent to 

save person from punishment. 

See Penal Code, s. 217. 

[I. L. B., 3 Calc., 412 

Obstruction of, in execution of 

his duty. 

See Escape prom Custody. 

[2 Bom., 134: 2nd Ed., 128 

3 ,. Municipal Commissioner. — 

Act xxri of ISoO.—jBom. Meg, II of 1827, s. 43.-- 
A municipal commissioner appointed under Act 
XXVI of 1850 was a public servant within the mean- 
ing of liegulation II of 1827, section 43 ; and conse- 
quently a Mnnsif had no jurisdiction to try a suit 
brought against him for acts done in his public 
capacity. Geeaves v, Bhagvan Tulsi 

[4 Bom., A. C., 93 

Eeg. V, PuBSHOTAM Valji . 5 Bom., Cr,, 33 

2 . Person performing . public 

duties. — Penal Code, s, 21.— Any person, whether 
receiving pay or not, -who chooses to take upon him- 
self duties and responsibilities belonging to the posi- 
tion of a public servant, and performs those duties 
and accepts those responsibilities, and is recognised 
as filling the position of a public servant, must be 
regarded as one, and it does not lie in his mouth to 










( 4691 ) 


DIGEST OF CASES. 


{ 4-692 ) 





PITBIiIO SERVAMT.— Person performing 
public duties-->(?o?ii5i/?,?fpc?. 

say subsequently that, notwithstandinf^ his perform- 
ance of public duties and the recognition by others 
of such performance, he is not a “public servant 
within the definition contained in section 21 of the 
Penal Code. Queen-Empeess v. Paemeshar Dat 
[I. L. B., 8 All., 201 


a 


Engineer receiving muni- 
cipal pay, — jPenal Code^ s. 21, — An engineer who 


receives and pays to others municipal moneys is a 
public servant within the meaning of section 21, 
clause 10, of the Penal Code, although he may not 
have the power of sanctioning the expenditure of 
such moneys. Beg- v. Nantameam Uttameam 

[6 Bom., Cr., 64 


• Izapliatdar. — Penal Code, s. 21 . 


— Lessee of milage undertaking to keep forest ac- 
counts.'— Officer. — The word “ officer in section 21, 
clause 9 of the Penal Code, means a person employed 
to exercise to some extent a delegated function of 
Government : he must he either himself armed with 
some authority or representative character, or his 
duties must he immediately auxiliary to those of 
some one who is so armed. Hence an izapliatdar 
— i.e.f a lessee of a village who has undertaken to 
keep an account of its forest revenues and jiay a 
certain proportion to the Government, keeping the 
remainder for himself — is not an officer, and, there- 
fore, not a public servant within the meaning of sec- 
tion 21. Beg. V. Bamajibav Jivbajieav 

[12 Bom., 1 


5. 


Labourer employed by Gov- 


ernment. — Penal Code, s. 21. — A carter employed 
by Government is not a public servant within the 
meaning of section 21 of the Penal Code. Queen 
t?. Naohimuttu . . I. L. R., 7 Mad., 18 


0 . 


Mohurrir appointed under 
Beng. Act IX of 1862. — Money received for 
registering deeds. — Money received by a mohurrir 


appointed under the Registration Act, Bengal Act IX 
of 1 862, by way of fees for registering deeds, is money 
entrusted to him as a public servant. Queen v. 
Dwaekanath Ghose . . 20 W, B., Cr., 49 


Court of Wards peon. — Pe- 
-A peon employed by the manager 


nal Code, s. 21. 
of an estate under the charge of the Court of Wards 
is not a public servant within the meaning of sec- 
tion 21 of the Penal Code. Queen v. Aeayi 

[I. L. B., 7 Mad,, 17 


S. 


■ Person appointed by Gov- 


ernment Solicitor to act as Prosecutor in the 
Police CoViVts.-^ Penal Code, s. 21. — A person ap- 
pointed by the Government Solicitor with the ap- 
proval of Govemmeiit and under an arrangement by 
the Governor General in Conncil to act as ih-ose- 
cutor ill the Calcutta Police Courts, is a public 
servant within the meaning of section 21 of the 
Penal Code. Empbess v. Butto Kristo Doss 

[I. L. B., 3 Calc., 497 


PUBLIC SEEVAMT-cowfhjwfi^?. 

9. Civil STiTgeon.— Penal Code, 



116 and 161. — Abetment of illegal gratification . — 
Where the accused was charged under section 116, 
Penal Code, with having abetted the commission of 
an offence puuishahie under section 161 of that Code, 
the person abetted having been a Civil Surgeon of a 
sudder station, it was held that the enhanced impri- 
sonment prescribed by the latter part of section 116 
could not be awarded, as the Civil Surgeon was not 
a public servant within the words of the section 
“ whose duty it is to prevent the commission of such 
offence.’^ Queen v. Bamnath Saesia Biswas 

[21 W. B., Cr., 9' 


10 . 


Peon of Collector’s Court. — 
Penal Code, s. 21, cl. 9, and s. 161. — lileg al gratifi- 
cation. — Peon remunerated by fees. — A peon of the 


Collector’s Court, who received no fixed ];)ay from 
the Government, but was remunerated by fees when- 
ever employed to serve any process, and was placed 
on the register of supernumerary peons, had been 
ordered by the Magistrate to do duty on a particular 
day at the office of the special Sub-Registrar, where be 
was detected receiving an eight- anna piece from a 
person, and was prosecuted for receiving an illegal 
gratification as a public servant. Held that the 
peon was a public servant under the definition in the 
9th clause of section 21 of the Penal Code, and the 
the trial of the charge against him must he proceeded 
with. Queen v. Ram Krishna Das 

[7 B. L. B., 440 


S. C. Queen v. Rameisto Dass 

[16 W. B., Cr., 27 


11 . 


Ojadeer employed in Crimi- 


nal Court. — Obtaining valuable thing icithoui 
consideration. — Illegal gratification. — Penal Code, 
s, 165. — K., a police officer, employed in a Criminal 
Court to read the diaries of cases investigated by the 
police and to bring up in order each case for tidal 
with the accused and witnesses, after a case of theft 
had been decided by the Court in which the persons 
accused were convicted, and a sum of money, the 
proceeds of the theft, had been made over by the 
order of the Court to the prosecutor in the case, 
asked for and received from the prosecutor a 
portion of such money, nob as a motive or reward 
for any of the objects described in section 161 of the 
Penal Code,' but as “ dasturi.” Held that K. was not, 
under these circumstances, punishable under section 
161 of the Penal Code, but under section 165 of that 
Code. Empress op India v. Kampta Peasad 
[I. L. B., 1. All., 530 


12 . 


Podclar of Bank of Bengal. 

Illegal gratification. — Penal Code, ss. 21 and s. 


161. — The manager of a Court of Wards estate paid 
into a bank, carrying on the treasury business of the 
Government, a sum of money on behalf of Govern - 
ment. JB., a poddar in the bank, demanded and took 
a reward for his trouble in receiviag the riiomy. 
On P. being prosecuted and chargcfl under section 
161 of the Penal Code, — Held that, altliougli 
the money might have been paid on account ,of 
Government, it was on behalf of the bank, and not 
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PUBLICI SEBVAHT.— Poddar of Bank of 

"B&xigSih^co'/d'imed, 

on belialf of tlic Government; tliat tbe money was 
received by the accused; and tliat the xioddar was a 
Sfu-Viint of the hank only, and not a public servant 
within the meaning of clause 9, section 21 of the Penal 
Code. In the MATTEii OE TUB TETITION OE MODXTN 

Mohun , . , I* L. B., 4 Calc,, 376 

3 ^ 3 ^ Convict warders.— 

Code, s. 223. — Suffering an escape from c%istody . — 
Convict warders arc “public servants^’ within the 
meaning of section 223 of the Penal Code. Queen 
t). KALLACiiANJ) Moiteee . 7 W. B.j Cr.j 99 

PUBLIC sPBma 

See Penal Code, s. 277. 

[I. B. B., 2 Calc., 383 

PUBBIC THOBOUGHPABE, SUIT FOB 
OBSTBUCTIOH OP- 

See Gases under Jurisdiction oe Civil 
Court— Public ways. Obstruction 

OE — 

See Cases under Rig-ht of . Suit— Ob- 
struction OF Public Highway, 

PUBLIC WOBSHIP. 

See Madras Municipal Act, 1878, s. 119. 

[I. L. R., 6 Mad., 287 

See Cases under Right oe Suit— Pub- 
lic Worship, Suits regarding right 

OE — 

PUBLICATION OP BANNS OP MAB- 
BIAGE. 

See Bigamy . I. L. B., 1 All., 316 
PUBLISHER. 

See Lottery , I. L. B., 10 Bom., 97 

PUNDITS, OPINIONS OP- 

Weight to he attached to. — 

Observations i of the Privy Council as to the weight to 
be attached to the opinions of pundits. Collector 
OF Madura v. Mutu Kamalinga Sathupathy 
[1 B. L. B., P. C., 1 : 12 Moore’s I. A., 397 : 

low. R„P.C.,17 

■ ' Fundits disagree- 
ing imth current authorities. — The opinions of pun- 
dits must not be taken on their authority to be a cor- 
rect exposition of the law wdien such opinions are 
discordant from works of current and established 
authority. Collector of Masulipatam v, Cavaly 
Tencala Narainapah 

[2 W. B., P. C., 61 : 1 Moore’s I. A., 529 

S. — Reference to pundits.— 

rnent of case. — Every reference in a suit to law of- 
ficers likely to bind a right should embrace all im- 
porta:^t facts proved or admitted in the cause which 
may affect the conclusion, and it is the duty of the 
Court itself so to frame the tiuestions as to elicit an 


PUNDITS, OPINIONS OP.-Eeferenee to ■ 
pundits — continued. 

opinion upon the very facts on which the legal title 
depends. Myna Boyee v. Oottoram 

[2 W. B., P. O., 4 : 8 Moore’s I. A., 400 

PUNISHMENT, ENHANCEMENT OP — 
See Revision— Criminal Cases— Sen- . • 
TENGES . B. L. B., Su|). VoL, 443 
[I. L. R., 6 All., 622 
I. L. B., 11 Calc., 530 
20 W. R-., Cr., 15, 22 
See Cases under Sentence — Power of 
High Court as to Sentences-En- 
hancement. 

PUNISHMENT, FORM OP- 

See Offence committed on the High, 
Seas . .IB. L. B., O. Cr., 1 
[8 Bom., Cr„ 63 

See Cases under Sentence. 

PURCHASE. 

See Cases under Vendor and Purchaser. 

hy member of joint Hindu family. 

See Cases under Benami Transaction, 

See Cases under Hindu Law— Joint 
Family — Presumption and Onus of 
Proof as to Joint Family. 

See Cases under Hindu Law— Joint Fa- 
mily-Nature OF, AND Interest in, 
Property. 

— by mortgagee. 

See Estoppel— Estoppel by Judgment. 

[I. L. R., 4 Gale., 692 
See Cases under Mortgage— Sale of 
Mortgaged Property— Eights of 
Mortgagees. 

See CASES under Mortgage— Sale of 
Mortgaged Property— Purchasers. 
See Parties to Conveyance. 

[12 B. L. B., Ap., 7 
See Cases under Sale in Execution O'? 
DECREE— Mortgaged Property. 

iSee Cases under Vendor and Pur- 
chaser— Purchase of Mortgaged 
Property. 

Of decree by one of several joint 

debtors. 

See Cases under Contribution, Suit 
foe— Payment of Joint Debt by one 
Debtor. 

PUBCHASE-MOHEY. 

See Vendor and Purchaser— Comple- 
tion of Transfer . 7 W. B., 317 
[I, L, B., 5 Bom., 554 
I. L. B., 3 All., 77 
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PUBCHASE-MOHEY— 

See Cases tjndee Vendob and Pub- 
chaser— Pubchase-money, &o. 

Failure to pay — 

See Vendor and Purchaser— Comple- 
tion OE Transeee. 

[I. li. E.., 2 Bom., 547 

See Cases under Vendor and Pur- 
chaser— Consideration. 

^ ^ — Eefand of— 

See Act XL op 1858, s. 18. 

[15 B. L. E., 350 
See Decree — Form op Decree — General 
Cases . . 1 B. B. K., A. C., 50 

See Guardian— Powers and Duties op 
Guardians « . 7 B. B. R., 90 

[7 H. W., 201 
See Hindu Law — Alienation— Aliena- 
tion BY Father. 

[I.L. B., 11 Calc., 396 
B.;L. R., Sup. VoL, 1018 
11 B. L. B., Ap., 28 ’ 
4 B. B. E., a. C., 15 

See Cases under ^iVENDOR and Pur- 
chaser — Purchase-money, 

Source of— 

See Cases under Benami Transaction- 
Source OP Purchase-money. 

See Cases under Hindu Law— Joint 
Family— Presumption and Onus op 
Peoop as to Joint Family. 

Suit to recover— 

See Cases under Sale in Execution op 
Decree — Settino aside Sale — Kights 
OP PUROHASEES— EeCOVERY OP PUR- 
chase-money. 

See Vendor and Purchaser— Purchase- 
money AND OTHER Payments by Pur- 
chasers . . 3 B. B. B., A, C., 353 

• [3 B. B. R., Ap., 49 
5 B. B. B., 46 
S B. B. B., Ap., 55 
15 B. B. B., 208 

2 Agra, 264 
4 Bom., O. C., 125 

3 N. W., 336 
3 W. B., 28 

5 IST. W., 194 

PUECHASER. 

See Mortgage — Sale op Mortgaged 
Property — Purchasers. 

See Parties— Parties to Suits — Bena- 

MIDARS. 

See Cases under Parties— Parties to 
Suits— Purchasers. 

See Cases under Vendor and Purchaser. 


PITBCHASBE — continued^ 

at revenue sale. 

See Enhancement op Rent — Exemption 

PROM EnH^NCE^IENT BY UNIPORM PAY- 
MENT OP Rent, &c.— Peoop op uniporm 
PAYMENT . B. B. B., Sup, ToL, 623 
[I. B. E., 4 Calc., 793 

See Ghatwali Tenure, 

[13B. B. B., 124 

See Cases under Sale poe Arrears op 

Pt^EVENUB. 

See Sanad , . 5 B. B. B., 521 

Vendor and Purchaser— Purchase- 
money AND OTHER PAYMENTS BY PUR- 
CHASERS . 15B.B.B.,208 

at sale in execution of decree. 

See Attachment— Alienation during 
Attachment . . 9 B. B. B., 180 

See Cases under Lis Pendens. 

See Minor — Liability on Contracts. 

[3 B. B. R., A. C., 426 

^ee Parties — Parties to Suits— Mort- 
gages, Suits concerning— 

[3 B. B. B., O, C., 7 

See Cases under Sale por arrears op 
Bent. 

See Cases under Sale in Execution op 
Decree— Purchasers, Rights op— 

See Cases under Sale in Execution op 
Decree — Purchasers, Title op— 

See Cases under Sale in Execution op 
Decree— Setting aside Sale— Rights 
OP Purchasers, 

See Small Cause Court, Mopussil— Ju- 
risdiction — Moveable Property. 

[8 B. B. B., 508, 512, note 

See Vendor and Purchaser — Pubchase- 

! MONEY AND OTHER FAYMENNTS BY PUR- 
CHASERS . . 2 B. B. B., A, C., 86 

Bona fide— 

See Cases under Limitation Act, 1877, 
ART. 134 (1859, S. 5). 

See Cases under Onus Probandi — Hindu 
Law — Alienation. 

See Cases under Vendor and Pur- 
chaser — X OTICB, 

Charge on share of estate in 

hands of— 

See Co-SHAEERS — G eneral Rights in 
Joint Property . 14 B. B, B,, 155 

Effect of introduction of, into 

joint family. 

See Cases under Execution op Decree 
— Mode op Execution— Joint Proper- 
ty. 
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See Hindu Law— Joint Fahiuy— Powebs 1 
OF Alienation by Membees— Other ! 
AI EMBERS. . I. L, E.., 1 All, 429 

See Cases under Hindu Law — Joint 
ILimily— Sale of Joint Family Peo- 

PEETY AND EIGHTS OF PURCHASEES. 

Execution, against previously- 

seized property in Lands of— 

See Execution of Deoeeb — Decrees un- 
der Eent Law. 

[I. li. E., 3 Calc., 712 

from guardian. 

See Cases under Act XL of 1858, s. 18. 

See Cases under Guardian — Duties and 
Powers of Guardians. 

See Cases under Hindu Law — Guardian 
’ — Duties and Powers of Guardians. 

See Mahomedan Law — Guardian. 

[3 B. L. E., A. C., 423 

from Heir of Mahomedan. 

See Cases under Mahomedan Law — 
Debts. 

See Sale in Execution of Decree— De- 
crees against Hepresentatives. 

[I. L. B„ 2 Calc., 395 
I. Ii. B., 4 Calc., 142 

from members of Hindu family. 

/See Cases UNDER Hindu Law— Joint Fa- 
mily-Power OF Alienation of Mem- 
bers. 

See Cases under Hindu Law — Joint Fa- 
mily - Sale of Joint Property in 
Execution, and Eights of Pur- 
chasers. 

See Vendor and Purchaser— Notice. 

[14 B. I.. B., 337 

from minor. 

See Limitation Act, 1877, s. 7 (1871, s. 7). 

[15 B. Ii. B., 357 

from next of kin. 

See Probate— Opposition to and Ebvo- 
CATiON OF Grant. 

[I. L. B., 4 Calc., 360 

having personal knowledge of 

the property purchased. 

jSee Specific Performance — Specific 
Performance allowed. 

[9 B. L. B., 128 

— Xiiahility of— 

See Sale for Arrears of Bent— Effect 

OF SETTING SALE ASIDE. 

[I. Ii. B., 4 Calc., 807 


PUBCHABBB — continued, 

/See Cases under Sale for. Arrears of 
Rent — Rights and Liabilities of 
Purchasers. 

See Cases under Sale for Arrears of 

KeTENDE — PUECHASEES, EIGHTS AND 
Liabilities of— 

See Sale in Execution of Decree- 
Purchaser, Title OF— Certificates of 
Sale . . I. L. B., 2 Calc., 141 

: of endowed property. 

See Cases under Hindu Law— Endow- 
ment— Alienation OF Endowed Pro- 

PEETY. 

— : of equity of redemption. 

See Equity of Redemption. 

[5 B. Jj. R., 880, 450, 460, note 
10 B. Ij. R., 60, note 

See Cases under Mortgage— Sale of 
Mortgaged Property. 

See Cases under Vendor and Purchaser 
— Purchase of AIoetgaged Property. 

See Limitation Act, 1877, art. 10. 

[1. Ii. R.,1A1L, 311 

of Joint family property. 

See Decree— Form of Decree— Posses- 
sion . . I. L. B.. 1 Bom., 95 

[I. L, R., 5 Bom., 493, 499, 605, note 

See Cases under Hindu Law— Aliena- 
tion. 

See Cases under Hindu Law— Joint 
Family — Sale of Joint Family Pro- 
perty IN Execution, and Right of 
Purchasers. 

See Cases under Hindu Law— Mainte- 
nance— Eight TO Maintenance — 
Widow . . I. L. R., 2 Bom., 494' 

See Cases under Sale in Execution of 
Decree — Joint Property. 

of right, title, and interest of 

widow. 

See Cases under Hindu Law — Widow- 
Decrees against Widow as repre- 
senting THE Estate or Personally. 

of rights of holders of frac- 
tional share of estate. 

See Sale for Arrears of Bent— Incum- 
brances . . 5 B. L. B., Ap., 37 

[9 B. Ij. R., 220 

of share of lakhiraj estate. 

See Partition— Jurisdiction^. OF Citil 
Court in Suits respecting Partition. 

■ ' [4 B. L. B., Ap., ,55 



— referred to Full Bencli. 

See Pkity Counoil, Practice of— -Prac- 
tice AS TO Objections. 

[I. Ii. R., 1 Calc., 226 

— and fact. 

See Charge to Jury — Summing up in 
Special Cases . 8 W. Cr., 60 

See Privy Council, Practice or-— C on- 
current JuPGMENTs ON Pacts. 

[1. Ii. R., I Mad., 252 


■PURCHASER— 


— of sliare of Mahomedan estate. 

See Sale in Execution of Decree— De- 
crees against Keeresentatives. 

[Marsli., 509 
I. Ii. B,., 2 Calc., 895 
I. li. R., 4 Calc., 142 
11 C. L. E., 268 

— Order as to defaulting — 

See Appeal — Sale in Execution op De- 
cree . . I. Ii. R., 1 All., 181 

[3 W. R.., 3 
6 W. B., Mis,, 126 
7 W. B., no 

— - out of possession, Assignment 
by— 

See Transfer of Property while 
Transferee is out of Possession. 

[I. B. B., 1 Bom., 500 

— Bigbts of— 

See Assignment of Chose in Action. 

[I. Ii. B., 2 Bom., 248 

See Enhancement of Rent— Right to 
Enhance , I. L. B., 4 Calc., 612 
[W. B., 1864, Act X, 111 
7 W. B., 237 

See Oases under Hindu Law — Aliena- 
tion — Alienation by Rather. 

See Cases under Hindu Law— Joint 
Family— Sale of Joint Property 
IN Execution, and Rights of Pur- 
chasers. 

See Cases under Hindu Law — Widow — 
Decrees against Widow as represent- 
ing THE Estate or Personally. 

See Husband and Wife. 

' [I. Ii. B., I All., 772 

See Insolvency — Sales for Arrears of 


Rent 

See Lis Pendens. 


I. Ii. B., 1 Mad., 59 


1. Ii. K., 4 Calc., 789 
7 Mad., 104 
11 Bom., 189 
8 B. Ii, B., 122 : 14 Moore’s I. A„ 181 
8 B. I.. B., 474 
I. Ii. B., 8 Calc., 79 
See Cases .under Mortgage— Sale of 
Mortgaged Property. 

See Right of Appeal. 

[I. li. B., 2 Bom., 248 
See Cases under Sale for Arrears of 
„ Rent. . 

See Cases under Sale foe Arrears of 
Revenue. 

See Cases under Sale in Execution of 
Decree — Purchasers, Rights of — 

See Cases under Sale in Execution of 
Decree — Setting aside Sale— Rights 
OF Purchasers. 


PUBCHASER-— 

Suit for sliare of estate by— 

See Decree — Form of Decree— Posses- 
sion . . 1 B. Ii. B., a, O., 65 

Title of— 

See Cases under Sale in Execution of 
Decree— Purchasers, Title of— 

under execution against assets 
of testator. 

Parties — Parties to Suits— Mort- 
gages, Suits concerning — 

[3 E.Ii.B,., 0. a, 7 

with notice. Title of— 
to Act XL OF 1858, s. 18. 

[I. Ii. R., 2 Calc., 283 
See Cases under Vendor and Purchaser 
— Notice. 


qitabbies, 

STONE- 


SUIT FOB BENT OF 


See Rent, Suit for— 

[3 B. L. B., A. C., 81 

QUESTION OF FACT.^ 

See Charge to Jury— Summing up in 
Special Cases . 21 W, B., Cr., 40 

See Privy Council, Practice of — Con- 
current Judgments on Facts. 

See Privy Council, Practice of.— Ques- 
tion OF Fact. 

See Cases under Revision — Criminal 
Cases — Questions of Fact. 

See Cases under Special Appeal- 
Grounds OF Appeal— Question of 
Fact, 

QUESTION OF LAW. 

See Appeal to Privy Council — Cases 
in which Appeal lies— Substantial 
Question of Law. 

[[X. If. B., 2 OalCt, 223 
I. Ii. B., 1 Gale., 431 

See Appeal to Privy Council — Cases 
IN WHICH Appeal lies — Valuation of 
Appeal . . I. Ii. E., 11 Calc., 740 
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QUBSTIOH OP TITLE. 

See JlTEISDICTION OE REYENTTE CoEET — 

Bombay REatrLATioNS anb Acts.* 

[I. L. R .5 1 Bom., 624 

See JuBiSDiCTioN op Revenue Couet — 
N.-W. F. Rent and Revenue Cases. 

[W. B., 1864 , Act X, lie 
1 W. R., 36 
2 Agra, B,ev .5 9 
3 ]sr. W., 141 
I. L. B., 9 Calc., 925 

See Probate — Opposition to and Re*' 
VOCATION OP Grant. 

[I. L. B., 4 Calc., 1 

See Cases under Bengal Rent Act, 1869, 
S. 102, 

See Cases under Small Cause Court, 
Mopussil — Jurisdiction — Title, 
Questions op— 

See Cases under Special Appeal — 
Small Cause Court Suits— Questions 
OP Title. 

QUESTION PUT BY JUDGE TO JUBY 
AFTER VERDICT. 

See Verdict op Jury— General Cases. 

[8 B. L. R., 557 
20 W. B., Cr., 50 
1 C. L. B., 275 
I. L. B., 9 Calc., 53 
I. L. B., 10 Calc., 140 
21 W. B., Cr., 1 

QUESTION BBFEBBED TO FULL 
BENCH. 

See Cases under Reperence to Pull 
Bench. 


RAILWAY ACT (XVIII OF 1854). 

See AIagistrate, Jurisdiction op— Spe- 
cial ACTS— Railway Act. 

[4 Mad., Ap., 9 
6 Mad., Ap., 41 
7 Mad., Ap., 8 
3 Bom., Cr., 10 

s. 10. 

See Railway Act, 1879, s. 11. 

[4 Bom., O. C., 129 

See Cases under Railway Company. 

_ — s. 11. 

See Cases under Railway Company. 

s. 17. 

See Magistrate, Jurisdiction op— Spe- 
cial Acts— Railway act. 

[3 Bom,, Cr., 54 


RAILWAY ACT (XVIII OF 1854), 8. 26.' 

See Magistrate, Jurisdiction op— Spe- ^ 
ciAL Acts— Rail WAY, Act. 

[3 Bom., Cr., 10 

4 Mad., Ap., 9 

6 Mad., Ap., 41 

7 Mad., Ap., 8 

— SS, 26 Sz 29. — of gtmrd ,- — ^ 

Injury to coolies getting on train when in motion . — 
Where some coolies were employed in assisting- a 
ballast train into motion at a railway station, and 
one of them, after pnsliiug the train, in getting up 
on the train, or in attempting to do so, fell aial wiis 
so injured that he afterwards lost his life, — Held that 
the evidence did not show that it was the duty of 
the guard to see that no one got up on the train 
when in motion. Queen v. Flood 

[8 W. R., Cr., 43 

^ — s. 27. 

See Jurisdiction op Criminal Court — 
Oppencbs committed during Journey. 

[1 Mad., 193 

35. 

See Magistrate, Jurisdiction op — Spe- 
cial ACTS — Railway Act. 

[3 Bom., Cr., 54 

(XXV OF 1871), s. 2.— 

XVIII of 1854, s. 17. — Refusal to produce ticket. 
— fraudulent intention. — Trespass. — fassenger by 
rail. — The plaintiff entered a carriage on the 
defendants^ railway at Surat with the purpose 
of proceeding to Bombay. By an oversight, and 
without any fraudulent intent, he omitted to procure 
a ticket at Surat. On arriving at Nowsari he ap- 
plied to the station master for a ticket to Bombay, 
but was refused ; be was, however, allowed by the 
defendants^ servants to proceed in the same train to 
Bulsar, where he again applied for a ticket, and was 
again refused, but was directed by the defendants* 
servants to get into the train and not leave it again. 
At Dhandu he again got out and applied for a ticket 
to the station master. During a discussion between 
tlie plaintihi’s master and the station master, the 
plaintiff, at the direction of his master, re-entered 
the train. Ultimately the station master refused to 
give the plaintiff a ticket, and ordered him to get out 
of the train ; and, on his not complying with this 
order, sent a sepoy, who forcibly removed the plain- 
tiff from the carriage. In an action by tlie plaintiff 
to recover damages for the forcible and illegal re- 
moval of the plaintiff from the carriage, and for the 
illegal detention of the i:)laintiff at the station at 
Dhandu, and for the illegal refusal of the defendants 
to allow the plaintiff to proceed in the train to Bom- 
bay, — Held, 1st, that the latter portion of section 2 
of Act XXV of 1871, amending section 1 of Act 
XVIII of 1854, which provides for payments to he 
made by persons failing to produce their tickets when 
demanded by the servants of the company, api^lies 
only to the case of a person who has received a ticket 
and will not or cannot produce it, and not to a person 
travelling without having obtained a ticket with no 
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RAILWAY ACT (XXV OP 1871), b. 2- 

continued^ 

intention to defrand; 2nd, that the absence of a 
fraudulent intention did not make the entry into the 
carriaj^e less unlawful, and consequently that the 
plaintiff started from Surat as a trespasser; 3rd, 
that the conduct of the railway officials at the 
stations intermediate between Surat and Dhandu, if it 
amounted at all to leave and license to the plaintiff 
to proceed without a ticket, could only operate as 
such until the train stopped at the next station ; 4th, 
that there was no legal obligation on the station 
master to issue a ticket to the plaintiff to enable him 
to proceed from Dhandu. Peatab Daji 'v. Bombay, 
Baeoda, and Centeal India Eailway Company 
[I. L. B., 1 Bom., 25 

• S. 21. — Alloioing cattle to stray 

on the line, — Fences to line. — On the 10th April 
1874 prisoner's cow strayed on a raihvay line pro- 
vided with a fence. On the 13th June following, the 
Government published rules under section 21 of 
the Eailway Act Amendment Act, 1871, determining 
what kind of fences should be deemed to be suitable 
for the exclusion of cattle. On the date of the offence 
there were no such rules. Eo evidence was offered of 
the state of the fence, and the prisoner wars convicted 
solely on his admission that he w^as the owmer of the 
cow. Held that the state of the fences required 
specific proof, in the absence of wdiich the conviction 
could not be sustained. Anonymoits 

[8 Mad., Ap., 1 

S. 29. — Endangering life hg negli- 

gence* — Frecaution talcen hy others to avoid danger. 
— The prisoner, a servant of a raihvay company, was 
convicted, under section 29 of Act XXV of 1871, 
of endangering the lives of the persons in a certain 
train hy negligence. There was no evidence that the 
safety of any persons in any train had been endanger- 
ed by bis neglect of duty. On the contrary, by reason 
of precautions taken by other persons, any possible 
danger which might have resulted from his neglect 
was avoided. Meld that he could not be convicted 
and punished under section 29 of Act XXV of 1871. 
Queen Manphool . . 5I3‘. W., 240 

(IV OF 1879), s. 10. 

See Caeeiees. 

[I. L. E., 10 Gala, 166, 210 


EAILWAY ACT (IV OF 1879), s. 

tinued, 

fabrics bordered with silk, or ha\dng a portion of silk 
otherwise used in their manufacture, are silks in a 
manufactured or unmanufactured state, wrought up 
or not wrought up with other materials,^^ wuthin the 
meaning of Act XVIII of 1854, section 10, is a ques- 
tion of fact to he decided on the evidence, not a 
question of law to be reserved for the opinion of the 
High Court, under Act IX of 1850, section 55, and 
Act XXVI of 1864, section 7. Semble, — The proper 
test for a Judge to apply in such cases is to deter- 
mine whether or not the value of the silk wTOught 
up with other materials is more than half the value 
of the fabric. If it be not, the fabric cannot be con- 
sidered to he silk within the meaning of the Act. 
Lakhmidas Hieachand V. G. I. P. Eailway 
Company ... 4 Bom., O. C., 129 

ss, 17, 31. — Fassenger not producing 

season ticket tohen called upon. — Travelling without 
a ticlcet. — Order for recovery of fare. — A jpassenger 
who has obtained a monthly ticket is liable to be 
called upon to produce it at any time on the journey 
wffiich it covers, and if he does not so produce it, he 
is liable under sections 17 and 31 of the Eailway Act 
to pay the fare for the journey between the stations 
for wdiicli, his ticket w'as issued. The order under 
section 31 in case of his refusal to pay it, should be 
one merely for recovery of the amount due as the 
fare, and not an order to pay such or any other 
sum as if it were a hue. A passenger who has such 
a ticket which is still in force and in his possession, 
■cannot be said to be travelling with out a ticket with- 
in the meaning of section 31, merely because be does 
not happen to have the ticket with him, and therefore 
cannot produce it when called upon to do so. In 
THE MATTEE op THE PETITION OP BUSKIN. In 
THE MATTEE OP THE PETITION OP THOMAS. HaET 

V. Buskin. Haet v. Thomas 

[I. L. E., 12 Gale., 192 

s. 26. — Disobedience of rule, — Ae* 

cident. — Liability. — Liability to conviction under 
section 26 of the Eailway Act, 1879, arises not 
from the consequences directly referable to the 
breach of the rule, hut because of the danger wliich 
the breach of the rule entails. Snell v. Queen 

[I. L. E., 6 Mad., 201 

RAILWAY GOMFAHY. 


2. s. 11 & sch. II (f^.—Silhs.— 

Insurance. — Loss of goods by railioay company . — 
The term silks in a manufactured state and whether 
wrought up or uot wrought up with other materials ” 
used ill the second schedule of the Railway Act, 
1879, does not apply to all classes of goods in 
whicii silk may he introduced. A cloth composed of 
silk and cotton thread, one eighth being silk and 
seven eighths cotton, the proportionate value of silk 
and cotton being one to four and a half, does not 
come within the meaning of the said term. Sami- 
NADHA MUDALI V. SoUTH INDIAN RAILWAY COM- 
PANY . . . . I. L. E., 6 Mad., 420 

2. S. 11. — Railway Act, 1854, s. 10. — 

Silh—Questibn of /«cL— Whether or not cotton 



See CoNTEACT— P eivity op Conte act. 

[17 W. R., 240 
■18W.E.,145 

See Municipal Tax . 9 Bom., 217 

See Ne&lig-ence . . 9 W. R., 73 

[I. L. E., 1 All., 60 

See Peincipal and Agent— Liability 
OP Peincipal . I. L. B., 5 Bom., 371 

See Oases undbe Railway Acts. 

X. — Liability for miisanee caused 

by works. — Statutory powers, — Bang. Reg. I of 
1824.-- Act XLIl of 1850.— Land taken for public 
purposes, — Suit for injunction to restrain nuisance 


j-: 
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BAILWAY COMPANY.— Liability for 
miisanee caused by works — continued, 

‘-The plaiutiffs, tlic owners and occupiers of a house 
and ])nnnisevS in Howrah, sued for an injunction to 
restrain a nuisance caused hy certain workshops, 
forces, and furnaces erected by the defendants, and 
for damages for the injury done thereby. The de- 
foiulauts were a railway company incorporated 
inulor an Act of Parruiment for the purpose of mak- 
ing and niaintaiiuug railways in India, and by an 
agreement (entered into under their Act of Incorpor- 
ation) between tlieni and the East India Company, 
they were authorised and directed to make and main- 
tain such raihvay stations, olhees, machinery, and 
other works (connected with making, maintaining, 
and working the railways) as the East India Com- 
pany might deem necessary or expedient. The work- 
shops complained of were erected in 1867 under the 
sanction of the Bengal Government on land pur- 
chased by the Government in 1854 for the purposes 
of the railway under Regulation I of 1824 and Act 
XLII of 1850, and which had been made over to the 
defendants. Beld^ a nuisance having been proved to 
exist,— that is to say, such annoyance as materially 
interfered with the ordinary comfort of human exist- 
ence in the house, and caused sensible injury to the 
pi’operty, of the plaintiffs,— the defendants could not 
plead laches or acquiescence on the plaintiff's" part, 
as, upon the plaintiffs complaining in May 1870, the 
defendants had admitted that there was a nuisance, 
and had up to June 1871 made various efforts to 
abate it. Nor could the defendants escape liability 
on the ground that the nuisance had been caused by 
them in the reasonable exercise of powers conferred 
upon them by the Legislature. An injunction was 
granted restraining tlio defendants, and liberty to 
apply was reserved in the decree. On a motion by 
the defendants, supported by an affidavit showing the 
alterations which they proposed to make wdth the 
view of abating the nuisance, and alleging that a pe- 
riod of three months was required to carry out these 
alterations, and that a refusal to grant this time 
would necessitate the closing of the company’s work- 
shops, and would occasion great inconvenience, the 
Court granted the time asked for, on the conditions 
that the defeiulaiits paid the costs of the application, 
and did all they possibly could in the meanwhile to 
prevent annoyance to the plaintiffs. Raj Mohtjn 
Bose t;. East li^-DiAN Railway Compaijy 

[10 B. L. E., 241 

2, Fire caused by spark from 

engine, — Action for damages, — Negligence. — Sta- 
tutory poicers . — The East Indian Railway Company 
was incorporated under 12 and 13 Victoria, Cap. 
XClIl, “ for the p)urposc of making and constructing, 
working and maintaining” the East Indian Railway, 
including all necessary, accessary, or convenient ex- 
tensions, branches, &c., as might be agreed upon 
between the Railway Company and the East India 
Company; and by agreement between the Raihvay 
Company and the East India Company, dated l7th 
August 1849, the Railway Company was ‘‘ authorised 
and directed to make and maintain such stations, 
offices, machinery, and other works and conveniences 
connected with the making, maintaming, and work- 


EAILWAY COMPANY.— Fire caused by 
spark from engine— 

ing the railway,” and “to provide a good and suffi- 
cient working stock of engines, carriages, and otlier 
plant and machinery for working tlie said railw^ay.” 
The plaintiff was the owner of a piece of land adjoin- 
ing the railway line at Kharniatta, a station on the 
Chord Line of the Coinpany"s railway, on which land 
was erected a bungalow, with stables and out-iiouses 
adjoining. In an action brought by the plaintiff 
against the Railway Company to recover compensation 
for damages occasioned by a fire caused by n, s]);irk 
from one of the engines of tlie Company, the 
alleged want of due care on the |)art of the defend- 
ants ill the management of the lino by allowing dry 
grass of too great a length to remain on the railway 
banks, and in driving their engines along the line 
without due precautions being taken to prevent the 
expulsion of sparks. Meld that the defendant Com- 
pany was authorised to run locomotive engines on the 
lines of railway constructed by the Company under 
the statutory powers given to it, and, therefore, the 
Company was not liable for damage caused in work- 
ing the line under such statutory powers, -without 
proof of negligence. Meld^ also, on the evidence, that 
neither in the construction of their engines, nor iu 
the condition of the railway baiffis, was any negli- 
gence shown on the part of the Company. Halyobd , 
East Indian Railway Company 

[14 B. L.:B., 1, 

See also Madeas Railway Company 'o. Zeminbae 
OP Caetetinaoaeam 

[14 B. L. E., 209 : 22 W. E., 279 
L. R., 1 1. A., 364 

S, Liability of company.— 

of articles not declared or insured. — Liability be* 
tioeen arrival and delivery. — A railway company is 
not liable for non-delivery of articles specified in sec- 
tion 10, Act XVIII of 1854, the value of which has 
neither been declared nor insured. The protection 
conferred by that section extends till such time as 
the consignee takes delivery, and does not terminate 
on the arrival of the articles at their destination. 
Illooe Keistniah V. Geeat Indian Peninsulas 
Railway Company. Illooe Keistniah v. Madbas 
Railway Company . . I. L, R., 2 Mad,,. 310 

4^ — __ Jlailway Aei, 1854, 

s. 10. — Declaration of nature of goods. — Silver . — 
Loss by criminal act of company's servants. — Sec- 
tion 10 of the Railway Act, which provides that no 
railway company shall in any case be answerable for 
loss or injury in respect of gold, silver, and other 
excex)ted articles delivered for carriage, unless the 
conditions of that section are fulfilled, applies where 
the loss has been caused by the criminal acts of the 
company’s servants. Semble, — If, after declaration 
made by the sender of an excepted article entitling 
the railway company to receive an increased charge, 
the goods are carried at the ordinary rates, the sender 
would he entitled to recover in case of loss. The 
conditions of section 10 are not fulfilled by the sender 
merely giving an account of the quantity and de- 
scription of the goods delivered for carriage when 
required to do so by the hooking clerk. To establish 
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UAILWAY ' . ^COMPAHY. — liability of 

company — continued, 

the liability of the railway company in the case of 
excepted articles, the declaration required by section 
10 must be made in such a manner as to intimate 
that the sender invites the company to undertake the 
special risk and is willing to pay the special rates. 
VenkjLtaohala d. South Indian Railway Com- 
pany . . . . I. L. E.J 5 Mad.5 208 

5 ; ^ ^ — 'Begligenoe, — hia- 

hilitg for inJurg.>-«Act XV HI of 1854, s. 11 . — A 
railway company is liable for iniury sustained by* 
goods committed to their care, if they have been guilty 
of gross negligence. Assam Tea Company v. East 
Indian Railway Company . Bourke, O. C., 89 

0. — Damage done not 

covered hg risk note. — Onus prohandi . — A company, 
though xwotected from certain risks by a risk note, 
is not absolved from all liability or able to impose on 
the consignor the burden of proving that the loss or 
non-delivery of the goods was caused by some default 
not covered by the risk note for which the company 
is liable. Suntokh Rai v. East Indian Railway 
Company 2 Agra, 200 


RAILWAY COMPANY. — Liabliity of 
company — continued. 

The railway clerk received the goods and gave a re- 
ceipt note, on which the following condition was 
printed : The company give notice that they are 

not responsible for loss or damage arising from fire, 
the act of God, or civil commotion.’^ In the course 
of the journey a tire broke out in the train, and a 
large portion of the plaintiff^ s goods, including ten 
bags of the sngar-can%, was destroyed. In an action 
for damages for non-delivery , — Held (1), under the 
provisions of section 9 of the Carriers Act (III of 
1865), the burden of proving negligence on the part 
of the defendants did not rest upon the ^daintiff, not- 
withstanding the condition in the receipt note,* (2), 
the inisdescrix)tion, by the x>laintift‘’s agent, of the 
tAvelve bags of sugar-candy as alum did not exonerate 
the defendants from all liability to the plaintiif in 
resx)ect of these bags. The plaintiff, however, was 
only entitled to recover, in respect of the ten lost 
bags, the value of alum only, and not sugar-candy ; 
while the defendants, on the other hand, could not, in 
respect of the said ten bags, charge freight as for 
sugar-candy. Ishvaedas Gulaschand v. G. 1. ?. 
Railway Company . I, L. R., 3 Bom., 120 


7, Liahility of com- 

pany. — ‘Carriers of goods. — Act XVIII of 1854, s. 
ll.—Xegligence . — The East Indian Railway Com- 
pany cannot, under section 11 of Act XVIII of 1854, 
limit their responsibility as carriers in resj)ect of 
ordinary goods so as not to he liable for loss or injury 
caused by gross negligence or misconduct, though 
possibly they may, wnth the consent of Government, 
iimit their liability by contract or notice for loss 
arising otherwise than by gross neglect. East In- 
dian Railway Company v. J oedan 

[4 B. Ii. R., O. C., 97 : M W. R., O. C., 11 

3, Carriers. — Insuffi- 

ciency of evidence . — The consignees of two bundles 
of cow-hides which had been carried by a railway 
company having refused to take delivery on the 
ground of shortuesss in the number of pieces, the 
railway company pleaded that they were not in- 
debted, as they had contracted to carry such and such 
a mimher of bundles, and had done so. The hills of 
lading showed so many bundles said to contain such 
a immher of pieces. The comx)any also contested the 
plaintiff's enumeration of pieces. Held that the 
railway company was not liable, there being no evi- 
dence that the bundles had been broken or the hides 
counted by jneces. Schlaeppee, Putz, & Co., v. 
Easteen Beng-al Railway Company 

[21W,R.,380 

' 9 ^ , Carriers. — Min- 

detwe.—Bui'den of proof of negligence. — Misde- 
scription of goods. — Act HI of 1865 {Carriers 
Act), s. 9.— Act XVIII of 1854, s. II.— The plain- 
tiff! caused to be delivered to the defendants, for car- 
riage from Bombay to Oojein, certain goods, among 
which were twelve bags of sugar-candy. His agent, 
wdieii signing the consignment note at the railway 
station, erroneously, but without fraudulent intent, 
stated the contents of the twelve hags to be alum, for 
which a lower freight was charged by the defendants. 


10. Act XVIII of 

1854, ss. 11 and 43. — Carriers . — The defendants hav- 
ing made arrangements with the Madras Railway 
Company for the through carriage of goods, received 
from the plaintiff's agent at Poona thirty bags of 
jowari to be conveyed thence to Bellary and delivered 
to the plaintiff’s agent there. The “goods consign- 
ment note,” which was signed by the plaintiff's agent 
at Poona, contained the following condition, of which 
he had due notice: “The Company receive goods 
for conveyance to stations on other railways with 
which they have made arrangements to book through, 
subject to the rules and regulation.^ and rates and 
fares of the respective companies over luhose lines the 
goods may passB On reaching Raichore the bags of 
jowari were transferred from the defendants' waggon, 
in which they had left Poona, into a waggon of 
the Madras Railway Company. One hag was subse- 
quently lost ; hut the remaining twenty-nine arrived, 
and were unloaded in good condition at Bellary on the 
19th September 1877. No steps were taken, either 
by the defendants or by the Madras Railway Com- 
pany, to give information of the arrival of the bags to 
the consignee, and he never received them. The 
plaitiff* sued to recover their value. The defendants 
pleaded, (1) that, under a rule of the Madras Railway 
in force at the time of the making of the contract 
between the plaintiff and the defendants, delivery was 
complete the instant the hags wei'e unloaded at 
Bellary ; and (2) that the plaintiff's agent at Bellary 
did not apply for the goods, hut allowed them to 
remain in the station-yard until they became rotten 
by rain and were destroyed by order of the Collector 
some time in November. The Madras Railway 
Company had issued a public notice of the above rule 
in the following terms : “ The Madras Railway Com- 
pany hereby give public notice that they will not he 
responsible for loss of, or damage to, grain after it 
has been unloaded from the Company's waggons.” 
The defendants sought to incorporate this notice 
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BAILWAY COMP AMY, — Liability of ] 

Cotax^aBy — conilmied, I 

into tlieir contract with tlie by virtue of the 

condition printed in their <,^oods consignment note.^'' 
Held that the said public notice afforded no pro- 
tection to the defendants^ on the ground that it was 
invalid as a regnlatiuii for non-compliance noth the 
provisions of section 43 of Act XVIII of 1854, 
inasmuch as it Inul not been sanctioned by the Local 
Goveriiinent, and had not been posted up at all the 
stations of the Madras line of railway ; and that it 
could not otherwise be binding against the plaintiff, 
as neither the plaintiff nor Ms agent were shown to 
have had any knowledge of it at the time of entering 
into the contract with the defendants. Qaoire , — 
Whether, if the plaintiff or his agent had such know- 
ledge at the time of making the consignment, the 
notice would have constituted such a stipulation as to 
contravene section 11 of Act XVIII of 1854, or 
whether it might be read together with that sec- 
tion, and treated as effectual, except so far as its 
operation would be limited in its scope by that sec- 
tion. Keld, also, that the arrival of the grain at the 
station of destination (Bcllary) having been proved, the 
burden of showing that the goods were ready for de- 
livery to the plaintiff for a reasonable time after 
such arrival lay on the defendants, although no proof 
had been given of any application for delivery by 
the plaintiff within a reasonable time. It is the 
duty of a railway company to keep goods, which have 
reached the station of their destination, ready there 
for delivery until the consignee in the exercise of due 
diligence can call for and remove them, and it is the 
duty of the consignee to call for and remove them 
within a reasonable time. Se?nhlei — The object of 
section 11 of Act XVIII of 1854 is to preclude 
railway companies from being able by any stipula- 
tion to escape from liability for loss or injury to 
goods caused by the gross negligence or misconduct 
of their agents or servants. Stteuteam Bhata v, 
G. I. P. PvAiLWAY Company 

[1. L. B., 3 Bom., 96 

11 , — Carriers, Liahi- 

lUif of. — Contract Act {IX of 1872), $s. 151, 152 . — 
Act XVIII of 1851.— Act III of 1S65.— The 
English common law rule, under which common car- 
riers are held liable as insurers of goods against all 
risks except the act of God or the King’s enemies, is 
not now in force in India. In cases not met by the 
special provisions of the Act relating to railways and 
carriers, the liability of carriers for loss or damage to 
goods entrusted to them is prescribed by sections 151 
and 152 of the Contract Act (IX of 1872). The 
plaintiff’s goods %vGrc being carried in a train of 
the defendants from Nandgaon to Egatpuri. Dur- 
ing the journej’' the train was plundered by r obhers, 
and the plaintiff’s goods were stolen. Held, the de- 
fendants were entitled to the benefit of section 152 of 
the Contract Act, and should he permitted to give 
evidence that the robbers of the plaintiff’s goods 
were not the servants or agents of the defendants, 
and that the defendants (by their servants and 
agents) took as much cai'o of their goods as a man 
of ordinary p>rudence would, under similar circum- 
stances, take of his own goods of the same hulk. 


BAILWAY COMPAHY. - Liability of 

company— contimied. 

quality, and value as the goods in question. Kir- 
VEEji Tulsidas -y. G. I. P. Bailway Company 

[I. L. B., 3 Bom., 109 

12. - — - Interchange of' 

traffic hetween two railway companies. — Agency.-^ 
When two raihvay companies interchange traffic, 
goods, and passengers with through tickets, rates, and 
invoices, payment being made at either end and pro- 
fits shared by mileage, the receiving company, by 
granting a receipt-note for goods to be carried over 
and delivered at a station of the delivering company’s 
line, does not thereby contract with the consignor 
of the goods as agent of the deliveriiig company. 
Kalee Kahu Rum Maig-eaj -y. Madeas Railway 
Company • . . I. L. B., 3 Mad., 240 

BAIL WAY BEOEIPT. 

8ee CoNTEAOT— B ebach op Conte act. 

[8 B. L. R., 581 

BAJ, SUCCESSIOBT TO— 

See Hindu Law — Alienation — Rb- 

STEAINT ON ALIENATION. 

[I. L. B„ 8 Calo., 190 

See Hindu Law — Custom — Inheeitance. 

[3 B. L. B., P. C., IS 
9 B. B. R., 310, note 
6 W. B., P. O., 1 : 2 Moore’s I. A., 344 
2 W. E., 232 
W. B., P. B.,97 
I. L. B., 1 Clae., 186 

See Cases undee Hindu Law — Inheeit- 
ANCE— ImPASTIBLB PeOPBETY. 

RAPE. 

See Sentence — General Cases, 

[6 W. R., Cr,, 59 

See Sentence — Transportation. 

[I B. L. B., A. Or., 5 

Consent. — Consent through fear 

of injury. — Sexual intercourse by a man with a 
woman without her free consent — i.e., a consent ob- 
tained without putting her in fear of injury — 
amounts to rape; and the Judge should leave the 
question to the jury, and not direct them to find 
that the woman’s consent after a considerable struggle 
renders the charge of rape nugatory. Queen 
Aebae Kazee . . .1 W, B., Cr., 21 

2, Attempt to commit rape. 

— Indecent assault. — Penal Code, ss. 834, 373, and 
511.— An indecent assault upon a woman does not 
amount to an attempt to commit rape, unless the 
Court is satisfied that there was a determination in 
the accused to gratify his passions at all events, and 
in spite of all resistance, lleg. v. Lloyd, 7 G. ^ 
P., 318, followed. Empress v. Shankar 
i ■ [I.L.R.,,5Bom.^403 
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BASHNESS, 

See Culpable Homicide. 

[I. L. B., 4 Gale., 764,, 815 
7 Mad., 119 

I. L. B., 3 AIL, 597, 776 
L B. B., 6 AIL, 248 

EATIPICATIOI^ir. 

See Company —P owEES, Duties and Lia- 
bilities OF Dieectoes. 

[I. L. K., 3 Cale., 280 

See Guaeantee , I. li. B., 5 Calc., 421 

See Oases undee Guaedian — Ratifica- 
tion. 

See Hindu Law — Alienation — Aliena- 
tion BY Fathee . . 2 Bom., 301 

See Mastee and Sbevant. 

[2 B. L. B., O. G., 140 

See Cases undee Peincipal and Agent 
— Ratification. 

!_, Doctrine of ratijdcation. — 

Criminal ease. — The doctrine of subsequent ratifi- 
cation does not a^^ply in a criminal case. Reg. v. 
Rama bin Gopal , . . .1 Bom., 107 

2. Delay in repudiating con- 

tract. — Consent — Where a party to a contract seeks 
release from its obligations, on the ground that, for 
some reason or another, he is entitled to repudiate it, 
he must assert this right as soon after becoming aware 
of it as be reasonably can. Long inaction unaccount- 
ed for must be held in equity to be a ratification of 
the contract. Ishan Chundee Mojoomdae v. Seee- 
KANT Hath . . . * 9 W. B., 110 


3 , Delay in repudiating act of 

agent, — Agent acting contrary to authority of 
principal. — Where the proprietors of an estate, on 
being informed by their agent of a proposition to ob- 
tain a lease of the property, refused their consent, 
and the agent notwithstanding gave the applicant 
an amuldiistiick to enter upon the property as lessee, 
and gave no notice at the time to the proprietors, 
but subsequently informed them of it, — Reid that 
the proprietors were not under obligation to take 
early steps to disavow the act of their agent, and 
tlieir not doing so did not amount to ratification of 
his act. Muhbool Buksh v. Suheedun 

[14 W. B., 378 


EBADmESS AND WILLINGNESS. 

See CoNTEACT — C onditions Peecedent. 

[3 Mad., 125, 209 

See CoNTEACT— CONTEACTS FOE GOTEEN- 
MENT SbCUEITIES OE SHAEES. 

[I. L. B,., 9 Gale., 791 
3 Bom., O. C., 79 
1 Ind. Jur., N. S., 17 
2 Bom., 260, 267, 272 : 2iid Ed„ 246, 253, 258 

See CONTBACT Act, s. 51. 

[I. L. B., 4 Calc., 252 


REASONABLE AND BBOBABLE 
CADSB. 

See Aeeest— -Civil Aeeest, 

[I, L. B., 4 Gale., 583 

See Champeety . I. L. B., 2 Calc., 233 
[13 B. L. R,., 530 
See Defamation • . 2 Agra, 87 

See Malice . . . 2 N. W., 353 

[4. N. W., 42 

See Cases undeb Malicious Peosecu- 

TION. 


BECEIPT. 

See Peomissoey Note— Assignment of 
AND Suits on— . 17 W. B., 201 

See Registeation Act, 1877, s, 17. 

[I. L. R., 2 Bom., 489 

See Stamp Act, 1869, sen. II, cl. 7. 

[I. L. B„ 4 Gale., 829 
/S'ee Stamp Act, 1869, sch. II, cl. 11. 

[23 W. R., 403 
See Stamp Act, 1879, s. 61. 

[I. L. R., 8 Mad., 11 
See Stamp Act, 1879, sch. I, aet. 52. 

[I. L. R., 6 AIL, 253 
i: L. B., 11 Gale., 271 

of consideration, Acknowledg- 
ment of— 

See Registeation Act, 1877, s. 17. 

[I. L, B., IBom., 190 

of mortgage-debt, Memorandum 

of— 

See Registeation Act, 1877, s. 17. 

[I. L. B., 1 Bom., 197 


— for sums paid on bond hypothe- 

cating immoveable property. 

See Registeation Act, 1877, s. 17. 

[I. L. B., 1 AU., 402 

— for rent. 

See Cases undee Evidence — Civil 
Cases— Rent Receipts. 


Refusal to give— 


See Stamp Act, 1879, s. 64. 

[I. L. B., 9 Bom., 27 


RECEIVER. 


See Administeatton. 

[I. L. B., 10 Gale., 713 


See Appellate Couet— Objection taken 
foe first time on Appeal — Special 
Cases— Parties . . 12 W. B., 117 


Order as to — 


See Appeal— 


Eeceiyebs. 

n. L. B.., 5 Bom., 45 
I. L. B., 7 Gale., 719 
L L. B., 6 Mad., 355 
1 Mad,, 129 
6 0. L. B., 467 
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BECBIVER— 

— Order on, to sell. 

JSee Attachment — Subjects or Attach- 
ment — Feopeety anj> I^teeest in 
Feopeety oe yaeious hinds. 

[I. L. B., 1 Calc., 403 

Power to appoint — 

8ee Small Cause Couet, Moeussil— 

J UEISDICTION— ReCEIVEE. 

[I. L. B., 2 Bom., 558 

— Appointment. — Appoioitment 

out of jurisdiction of 3Iigh Court. — Jdoioer of 
High Court , — Queerer, — Wliether the Higli Court 
at Calcutta can appoint a receiver of property situ- j 
ate at llomliay. Ismail Hadjee Hubeeb v. Maho- ’ 
MED Hadjee Joosub. Rohima Bye v, Mahomed i 
Hadjee Joosub : 

[13 E. jL. B., 91 : 21 W. B., 303 

2« Tending suit — It 

is not a matter of course, but when the ciremn- 
staiicos are sucb tliat a special case is made out, the 
Court "will appoint a receiver, pending litigation to 
set aside probate. Joykally Babee v, Shib Nath 
Chattbejee .... Boui^ke, Test, 5 

3. - - — ■ JPower of Prin- 
cipal Sudder Ameen. — Semble, — A Principal Sad- 
der Ameen cannot, like the Court of Chancery, ap- 
point a receiver in [a case where the defendant has 
kept the plaintiff for a considerable time out of as- 
sets to which he is jointly entitled with the defend- 
ant. JoYNAEAIN GEEEEE V, ShIBPEBSHAD GeEBEE 

[6 W. B., Mis., 1 

4. — — Grounds for ap- 

pointment.— Civil Procedure Code, 1882, s. 503 . — 
Waste hg Rindu icidoto. — The powers conferred by 
section 503 of the Civil Procedure Code are not to be 
exercised as a matter of course, and it is not a reason 
for allowing an application for the appointment of a 
receiver that it can do no harm to appoint one. The 
discretion given by that section is one that should be 
used with the greatest care and caution. Because a 
plaintiff in Ins plaint makes violent and wholesale 
charges of waste and malversation against a defend- 
ant in possession of property as executor under a will 
or as the tenant for life, and npou this basis applies 
for a receiver to be appointed, it is not a necessary 
consequence that such appointment should be made. 
Meld in this case, where the sons of a Hindu widowq 
in possession of her husband’s estate under a will, 
sued their mother, as reversioners under the will, for 
possession of the estate, on the ground of mismanage- 
ment and waste, and on the same grounds applied 
for the appointment of a receiver under section 503 
of the Civil Procedure Code, that a receiver had been 
appointed on insufficient grounds. Peosonomoye 
Devi -u. Beni Madhab Eai . I. X,. B., 5 AIL, 556 

5. — Poioer of Subordi- 

nate Judge.— CmlProcedure Code, 1877, $s. 503, 505. 
— A Subordinate Judge, if be has good grounds, may 
decline to appoint a receiver even after he has 
received the necessary authority from the District 


E.BCBIVEB.— Appointment— 

Judge under section 505 to do so, Gossain Dulmir 
P uEi V. Tekait Hetnaeain , 6 C. L. B., 467 

— Receiver in suit 

for arrears of rent and ejectment. — Beng. Act 
VIII of 1869, ss. 23, 52. — Civil Procedure Code 
{Act XIV of 1882), ss. 503, 505.— Althongli, liaving 
regard to the provisions of sections 23 and 52 of 
Bengal Act VIII of 1869, section 503 of the Civil 
Procedure Code would not apply to a suit brouglit 
under Bengal Act VllI of 1869 merely for arrears 
of rent, there is no provision in tliat Act which 
excludes the operation of section 503 wlien a suit is 
brought for recovery of the tenure itself. Wlien, 
therefore, a suit was brought uiuler Bengal Act 
VIII of 1869 for arrears of rent ami for ejectment 
of the defendant,— that a receiver of tlie rents 
and profits of the tenure might properly be appointed 
under the provisions of section 503 of the Civil 
Procedure Code. Kaetic Nath Pandy ??. Padma- 
NUND Singh . . I. L. B., 11 Calc., 406 

7, Civil Procedure 

Code, 1882, s. 503.— Appointment of receiver after 
decree.— 1\\ Vi suit brought in 1880 by the widow of 
a deceased partner to wind up a partnership, the sur- 
viving partner was prohibited by tlie Court, at the 
instance of the plaintiff, from collecting debts due to 
the firm ; but leave was given to apply for the reco- 
very of debts which might become barred by limita- 
tion. After decree, on the application of the plain- 
tiff, a receiver was appointed under section 503 of the 
Code of Civil Procedure to collect outstanding debts 
for the purpose of executing the decree. /Ihe re- 
ceiver having sued in 1883 to recover a debt which 
was due to the firm in 1879, the suit was dismissed, 
on the ground, among others, that the appointment of 
a receiver after decree wiis ultra vires. Held that 
the appointment of the receiver was valid. Shunmu- 
GAM V. Moidin . . I. L. B., 8 Mad., 229 

3 ^ Beeeiver of High Court. — 

Position of. — Bight to sue and defend suits, — The 
Receiver of the High Court does not represent the 
estate for W'hicli he is receiver, hut is merely an officer 
of the Court, and as such cannot sue and he sued, 
except with the permission of the Court, Milleh 
V. Ram Ranjan Chakbavaeti 

[I. L. B„ 10 Gale., 1014 

9 , Position and func- 

tions of — Parties. — 8uit for specific preformance . — - 
The receiver in a suit is nothing more than the hand 
of the Court for the purpose of holding the pro])t-rty. 
of the litigants whenever it is necessary tliat it 
should be kept in the grasp of the Court in order to 
preserve the subject-matter of the mit pendente lite ; 
and the possession of the receiver is simply the 
possession of the Court. He has no personal rights 
in the property, nor can he take any steps with 
regard to it without the sauctioii of the Court. If 
it is necessary for him to take action of any sort, 
he should he put in motion by the Court on tlie 
apidication of the parties to the suit ; and whatever 
he rightly does with regard to the property, ho does 
1 simply as the agent of the owners of the property. 
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BECEIVER.— Receiver of High: Court — 

continued. 

Where tlie receiver in a suit liad, "by order of Court, 
sold certain property in the suit, and had executed the 
contract of sale in his own name, a plaint praying for 
specific performance against the purchaser for refus- 
ing to complete the contract was admitted with the 
receiver as co-plaintiff, he having obtained leave to 
sue. Wilkinson v, Gangadhae Siekae 

■[6B.L.R„486 


10 . 


RigM of suit as 


receiver and right to possession of property , — 'Rule 
of Supreme Court . a sui o by K. against B. and 
others, the Supreme Court ordered that the estate of 
M. (dec( ased) should be applied to the payment of his 
debts, leg xc ( s cLc., and appointed a receiver of the 
rents and i fi of his real property. It also ordered 
the defendants and persons claiming through them 
to give up to the receiver such of the real property 
as might be in their possession. Subsequently, in 
the same suit, the High Court declared that K. wns 
entitled to a moiety of the estate of R. after pay- 
ment of costs and legacies, and directed the estate to 
be sold and the proceeds brought into Court. After- 
wards the Receiver brought a suit in his own name 
against R. and one alleging that, though the pro- 
perty had been decreed to K. and himself jointly, yet 
K. had, by collusion, obtained sole possession of it, 
and that, in execution of a money-decree against her, 
it had been sold to S. Held that, as Receiver of the 
High Court, plaintiff had no title as of right against 
S. to the immediate possession of the property, and 
no right to sue in another Court in his own person to 
receive possession thereof. The rule on the Original 
side of the Court, taken from the practice of the 
English Court of Chancery, is not to compel a party 
to a suit to give up to the receiver possession of 
property unless an order of Court to that effect has 
Xxreviously been made upon him ; the proper course 
being by proceedings in Court to fix an occupation 
rent, and to order the x')arty in possession to pay the 
same. Ram Lochun Sieoae v. Hoc4a 

[10 W. R., 430 


11 . 


Power of receiver.— 


to question title of third party . — 'A receiver appointed 
by order of the Supreme Court can only sue for pos- 
session, and has no right to question the title of a- 
third party in a suit with, respect to the property 
put under his management. Dinonath Sreemonee 
V. Hogg . . . - .2 Hay, 395 


12 . 


Civil Proeeedure 


Code, 1882, s. 503, — Right to sue . — A zemindari was 
attached in execution of certain decrees against the 
zemindar, and the plaintiff 'was appointed receiver 
with full powers, under section 503 of the Code of Civil 
Procedure, to manage the zemindari. Before the 
appointment of the receiver, the zemindar had ex^xend- 
.ed certain sums at the defendant’s request to repair 
a tank for the irrigation of lands held by them in 
common with him. This suit w-as brought to recover 
the sum so expended. It wms objected that the 
receiver could not maintain the suit on the ground 
that the sum sued for was neither the subject of a 
suit against the zemindar nor pro^xerty attached in 


RECEIVER. — Power of receiver — cojjiSi- 

nued, 

execution of a decree against him. Held that the 
receiver could maintain the suit. Sfnbaeam v. San- 
kara . . » . I. L. E., 9 334 


13. 


Poivers of re- 


ceiver pending final decree . — A receiver appointed by 
the Court in a civil suit with the object of preserving 
property and keeping it wfithin the reach of the Court 
until a final decree can be made, can but exercise 
at the utmost such powmrs and rights over the pro- 
perty as the parties to the suit turn out to be pos- 
sessed of w^ben their rights are finally determined. 
In the matter or the petition op Teil & Co. 
Teil & Co. V. Abdool Hye . . 19 W, B., 37 


14. • 


Civil Procedure 

Code, 1882, s. 503 . — In 18^ 0 a zciiiindar granted a 
lease of part of the zemindari for twenty years, 
reseiwfing a rent of R18,000 per annum. In 1881, 
the zemindari having been attached by a creditor, 
the zemindar granted a new lease in perpetuity 
in lieu of the former lease, reserving a rent of 
R.12,000 a year. A receiver of the zemindari having 
subsequently been appointed with full powers under 
the xxrovisions of section 503 of the Code of Civil 
Procedure, sued the lessee to recover rent at the 
rate reserved in the first lease from 1881. Held 
that the receiver w^as entitled to recover the rent 
claimed. The provisions of section 503 of the Code 
of Civil Procedure were intended to declare that 
the receiver, in respect of all property wdiich was or 
could be attached, had the powders of the owner as 
they existed at the time the property was brought 
under the orders of the Court by attachment, pro- 
vided that they have not ceased by operation of law. 
Go? AT, A S AMT Sankara . I. L, R., 8 Mad.,, 418 


• parties to eonveyanee,— 


15 .' 

hy receiver under order of Where certain 

property, the subject-matter of a suit, in which the 
Court Receiver had been appointed receiver, was sold 
in pursuance of an order of Court made by consent of 
parties,— JTeZiZ that an apxxlication hy the Court Re- 
ceiver for an order that the purchaser ^do compxletc 
the according to the conditions of sale 

must be refused as not being made in proper form. 
A sale of property underran order of Court by a 
person axxpointed receiver in a suit is not a sale by 
the Court. The fact that such person is the Court 
Receiver does not place him in a different position. 
When the receiver sells under such an order, it is 
necessary that he, being in possession of the property, 
should be a party to the conveyance. Chanbra 
Nath Biswas v. Biswanath Biswas 

[6 B. L. B., 492, note 

Mode of questioning acts. 


10 . ^ ^ 

of receiver .— of property ly Collector as 
Where property is seized and retained by a 
Collector in his capacity of receiver, his acts cannot 
be disputed by ivay of motion to disebarge or get rxd 
of the attachment. BisSESSUEEB Delia v. Sook- 
RAM Doss - ® - .15 W, B.., 347 
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BECEIVEB — coniimed. 

17 . Firm in hands of receivers 

Claims on. — Civil Procedure Code, 1877, s. 505. — 
Management of husiness by receive^'. — Claim by 
set'}) ant for prior arrears of wages on assets of firm. 

- — A servant of a firm, tlie business of wliicb is being 
managed by a receiver appointed under section 503 of 
the Code of Civil Procedure, 1877, bas no preferen- 
tial claim over the attaching creditor on the assets of 
the firm for wages due before the appointment of the 
receiver. Shoet v. Pickbeing- 

[I. L. B., 6 Mad, 3 138 

BEGITALS m DOCUMENTS. 

See CoNTEAOT— C onstruction or Con- 
TEACTS . . I. L. B., 8 Mad., 239 

■ See EvinENOE-— C ivil Cases— Eecitals 
IN Documents. 

iSee Onus Peobandi— Documents eelat- 
iNG TO Loans, Execution op and Con- 
sideration POE, &0. . 8 "W. B., 215 

19 W, E-., 149 
4 B. L. E„ P. B., 54 
10 W. E., 407 
[1 B. L. B., A.C., 92 

BECOGNISANCB TO APPEAB. 

X. ^ Case made over to police for 

investigation. — Criminal Frocedtire Code, 1861, 
s. 151. — Partionlars of recognisance . — In a case 
which is made over for investigation to the police, 
the prosecutor and his witnesses should be required 
to enter into recognisances .to attend and give evi- 
dence. A recognisance binding over an accused person 
to appear to answer a charge should specify the par- 
ticular day on which he should be in attendance in 
Court, Queen v. Pooean Jolaha 

[11 W. B., Or., 47 

2. Power to take recognisances. 

— Witness. — Potver of Magistrate. — A Subordinate 
Magistrate has no power under the provisions of the 
Criminal Procedure Code to take recognisances from 
a complainant and witnesses to appear on a certain 
day hefc-re, a Magistrate of co-ordinate jurisdiction, 
and recognisances thus taken cannot he forfeited. 
Anonymous ... 4 Mad., Ap., 17 

See Venkatappah d. Papammah 

[5 Mad., 132 

See also Anonymous « . 4 Mad., Ap., 6 

3 ^ — Seczirify for good 

behaviour, — Criminal Procedure Code, 1872, s. 204. 
— Adjourned hearing. — Where it becomes necessary 
to adjourn the hearing of a summons case, the at- 
tendance of the accused person at the adjourned 
hearing can he secured under the provisions of sec- 
tion 204 of Act X of 1872. Therefore, where a 
person appeared in answer to a summons requiring 
him to find security for good behaviour for one year, 
and the Magistrate adjourned the hearing of the 
case in order that the accused person might produce 
evidence as to character, the Magistrate was empower- 
ed to take a personal recognisance from the accused 


BECOGNISANCE TO APPEAR.— Power 
to take recognisances— cowjJwwed 

person for his appearance at the adjourned hearing. 
Queen v. Chocma Rai , .ON. W*., 366 

4 ^ — Power of 'police 

officers. — Criminal Procedure Code, 1872, ss. 555, 
397. — Bail talcen by police officer . — The powers con- 
tained in sections 396 and 397 of the Code of Crimi- 
nal Procedure extend not only to recognisances taken 
by a Magistrate for the appearance of an accused 
person by a surety under section 125, but also to such 
recognisances when taken hy a police officer. In the 
MATTER OP THE PETITION OP KlilSXO PROSAB 

Mundle . . . .22 W. E..J Cr.5 74 

5 ^ Security bond to appear be- 

fore police, — Code of Criminal Procedure {Act X 
of 2882), s. 514. — As there is no provision in the Cri- 
minal Procedure Code authorising a police officer to 
take a surety bond for the production of any person 
before the police, such a bond is ab initio void, and a 
Magistrate lias no power to alter it and impose fresh 
obligations thereunder. In the matter op Chandra 
Sbkhae Rai . . . I, D. B., 11 Cale.j 77 

6, Beeognisanee bond. — Where 

appearance of accused has been dispensed with . — 
Agent. — Held that where the personal attendance of 
an accused is dispensed with, a recognisance bond, if 

, such is deemed necessary, should he taken from him, 
and not from his agent, binding him (the accused) to 
appear either in person or hy an agent ; and that a 
Magistrate has no legal authority to secure the attend- 
ance of an agent hy such a bond. Reg. v, Lallu- 
BHAi Jassubhai • . .6 Bom., Or., 64 

7 . Bail bond to appear wken 

called on.^’ — Right of sureties to noiioe.-^'WliaxQ 
the condition of bail bonds, given by the defendants 
and by the surety of a security bond, was that the 
defendants should appear when called upon, — Meld 
that the defendants and their surety were entitled to 
reasonable notice of the time at which the former 
would be required to attend. Anonymous 

[4 Mad., Ap., 45 

8^ DisGliarge of surety.— Per- 

mission of Court to acciCsed to leave . — Where a 
surety conditioned that he would be responsible for 
the continued presence of an accused person at one 
Court (Nowadali), it was held that the surety was 
released from liability under his recognisance by the 
permission which the Court at Nowadali gave the 
accused, without the surety "“s <;onsent, of leaving 
that place of business, and also by the siibsctpient 
transfer of the case to another Court. Queen v» 
Mbwa Lael . . , . 13 W. B., Cr., 53 

9 , ^ — _ Prosecutor, Failure of, to ap- 
pear. — Poioer of Magistrate to order recognisance 
to be forfeited. — A Subordinate Magistrate has no 
power to order a recognisance executed by a prose- 
cutor before a police-station officer, bindiiig himself 
to appear before the Suhordiiiate Magistrate, to be 
forfeited on the failure of the prosecutor to appear. 

Anonymous . . , .4 Mad., Ap.* 18 
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EECOGMISAITCE TO APPEAE — conti- 
nued, 

10 . Failure to appear.— 

ure of recognisances. — The estreating of recognis- 
ances is a proceeding resorted to where persons who 
have undertaken to give evidence in a criminal in- 
quiry have failed without Just excuse to attend, and 
have thus created an obstruction to public justice ; 
but where a Magistrate thinks it proper to estreat 
their recognisances, he ought to allow them an oppor- 
tunity of justifying their default. Queen n. Dassoo 
Manjee .... 11 W. B., Cr., 39 

11. — — Criminal JProce - 

dure Code^ 1861^ s. 219. — Forfeiture of recognisance, 
—Where a defendant charged with an offence bound 
himself to appear before a Subordinate Magistrate on 
the 10th June, and the defendant did appear on that 
day but made default on the 11th of June, on which 
the case was called, — Meld that there was no forfeit- 
ure of the recognisance. In such cases section 219 
of the Code of Criminal Procedure requires that the 
Magistrate shall form a reasonable opinion that there 
has been wilful default before issuing process to en- 
force the penalty. Anonymous 

[4 Mad., Ap., 44 

125 . — Forfeiture of re- 

cognisances. — Defendants were charged with 
theft, and on their appearance before the ^Subordinate 
Magistrate on 1st May were hound over by recogni- 
sance to appear from that date until the close of the 
trial. On the 2nd May, when the case was called on, 
defendants were not present, but they appeared on the 
8rd. The Subordinate Magistrate heard what they 
had to say, and directed the penalties on the forfeited 
recognisances to be levied from the defendants. Meld 
that there was no ground for the interference of the 
High Court as a Court of Ee vision ; that there was 
nothing illegal in requiring defendants to execute such 
a bond, and that no notice w^as necessary before pro- 
ceeding to enforce the penalty. Anonymous 

[6 Mad., Ap., 89 

13 . Failure of surety to pro- 

duce accused. — Forfeiture of recognisance. — At- 
tachnent of property of surety for accused person. 
— Notice. — A surety who was bail for an accused 
person having failed to produce him on the day ap- 
pointed, the Deputy Magistrate ordered that the bail- 
bond he forfeited, and a warrant be issued for the 
attachment and sale of the moveable property, first, 
of the accused, and, secondly, of the surety. No re- 
cognisance had been signed by the accused, and no 
notice had been given to the surety to show cause. 
On a reference by the Magistrate, the Deputy Magis- 
trate’s order was set aside as being illegal. Queen 
V . Dubg^a Das Bhuttachaejee 

[7 B. L. E., Ap., 37 

S. C. Khoodee Koibuetneb v. Dubq-adass 
Bhuttachaejee . . 15 W. B., Cr., 82 

14 . — Enforeeinent of security 

bond, — Notice to surety to pay amount of bond . — 
Forfeiture of recognisances, — Service of notice . — A 
notice must he served on a surety, calling upon him 
to pay the amount of his security bond, or to show 


BBCOGHISANCB TO AFPEAB.-Eu- 
foreement of security bond — continued, 

cause why he should not pay the same, before an 
order can he made to levy the sum from him. 
Queen v. Jeebun Sheieh . 9 W. B„ Cr., 4 

15. Civil cases.-^ 

Civil Frocedtire Code, 1882, s. S49 . — A security bond 
given under the provisions of Section 34i9 of the Code 
of Civil Procedure, 1889, for the production of a 
judgment-debtor when called upon, cannot be en- 
forced summarily. Moidin v. Chandu 

[I. Ii. B., 7 Mad., 278 

BECOGmSANTOE TO KEEP PEACE. 

Col. 

1. Persons out oe Jueisdiction . , 4720 

2. Ma&istrate with Powers or Appel- 

late Court .... 4721 

3. When Eecoonisance may be taken 4721 

4. Credible Inroemation . . . 4725 

6. Summons . . . . . 4726 

6. Opportunity to show cause . . 4727 

7. Summoning Witnesses . . . 4728 

8. Likelihood or Breach or Peace and 

Evidence . . . . . 4729 

9. Second Application ror Security , 4735 

10. Errect of Order PosTPONiNa Pro- 

ceedings roe Civil Suit . . 4735 

11. Order limited by Pequisition . 4736 

12. Amount or Security . . . 4736 

13. Effect or signing wrong Bond . 4737 

14. Cancelling Order . . . 4737 

15. Discharge or Becognisances . 4737 

16. Forfeiture or Recognisances . 4738 

See Appeal in Criminal Cases— Crimi- 
nal Procedure Codes. 

[I. L. B., 2 Mad., 169 
3 Bom., Cr., 1 

See Onus Probandi— Recognisance to 
KEEP Peace . 4 B. L. B., F. B., 46 

See Revision— Criminal Cases— Miscel- 
laneous Cases. 

[I. I.. B., 2 Calc., 110 
I. L. B., 8 All., 545 

— Forfeiture of— 

See Contempt or Court— Penal Code, 

s. 174 , . 1 B. Ii. B., A. Cr., 1 

1. PERSONS OUT OF JURISDICTION. 

1 , Power of Magistrate as to 

persons not resident in Ms district. — Fotoer 
of the Magistrate of a district to call on a person 
residing in another district to furnish security . — 
Criminal Procedure Code, s. 107. — Meld by the IMl 
Bench that the terms of section 107, Criminal Pro- 
cedure Code, do not empower a Magistrate to issue 
process to a person not residing within the limits, of 
his district. In the matter or the petition or 
Jai Prakash Lal , . I, Ii. B., 6 All,} 26 
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EECOGMISAMCE TO KEEP PEACE— 

eontinued, 

3. PERSONS OPT OP JURISDICTION— 
tinned. 

Power of Magistrate as to persons not 
resident in his district-^ cojitinned, 

Criminal JProee-> 

dnre Code (Act X of 1882):, s. 107, — J^oioer of JDis- 
trict Magistrate to call on person residing in 
another district for security. — A Magistrate has no 
Jurisdiction to take proceedings under section 107 of 
the Criminal Procedure Code against a person not 
personally within his Jurisdiction. In the matter of 
the petition of Jai Irohash Lai, I. L. H., 6 All., 
26 ; and In the matter of the petition of Rajendra 
Cuunder Roy Chowdhry, I. L. R., 11 Calc,, 737, fol- 
lowed. Even assuming there was Jurisdictioiij it was 
not a case where the Magistrate should have called 
upon the petitioner to appear personally, he residing 
at a distance, there being no special circumstance 
making his personal attendance necessary, and the 
Magistrate having power under section 116 to allow 
him to appear by a pleader, Iir the mattee oe the 
PETITION OP Dinonath Muxlick. Dinonath Mhl- 
KCH V, Gibija Peosonno Mookeejee 

[I. L. B., 12 Calc., 133 

3 ^ — _ Rower of a Dis- 

trict Magistrate to call on a person residing in 
another district to furnish security. — Criminal Rro- 
cedxwe Code (Act X of 1882), s. 107.— Procedure , — 
The provisions of section 107 of Act X of 1882 do 
not empower a Magistrate to issue process on persons 
not residing within the limits of Ms district. The 
proper course for a Magistrate to iDursue, where he 
believes that certain persons who are resident beyond 
the limits of his district are likely to commit a 
breach of the peace within his district, is to cause 
information of the fact to be given to the Magistrate 
within whose distinct such persons reside, and to pro- 
duce evidence in support of such view, in order that 
proceedings may be taken against them by a Court 
which has Jurisdiction. In the mattee op the 
PETITION OP Eajendeo Chundee Roy Chowdhey 
[I. L. B., n Calc., 737 


Magistrate of district. Power 

of. — Criminal Procedure Code, 1872, s. 489. — Secu- 
rity for Iceepiny the peace. — -The Magistrate of a 
district, when exercising the powers of an Appellate 
Court, is competent to make an order under section 
489 of the Criminal Procedure Code requiring the 
appellant to furnish security for keeping the peace. 
Empeess op India rs , Kamta Peasad 

[I. L. B., 4 All., 212 


5 , Prevention of wrongful act. 

.^Act XXV of 1861, s. 282.— -Act X of 1872, s, 
491, — Power of Magistrate, — Breach of the peace,— 


BECOGNISAINCB TO KEEP PEACE— 

continued, 

3. WHEN RECOGNISANCE MAY BE TAKEN 

—continued. 

Prevention of wrongful ^^et—contimied. 
Wrongful act. — Under section 282 of Act XXV 
of 1861, a Magistrate could prevent a person fnnii 
doing a wrongful act, but not one which the ])evbon 
might lawfully do. It was not intended thjit a ])evson 
should be prevented by a Magistrate from exercising 
his rights of property because another person wonhJ 
be likely to commit a breach of the peace if lie did 
so. In the mattee. op the petition op Kas.hi- 
CHiJNDEE Doss. Kashi Chtjndee Doss "y. H'DE- 
hishoee Doss 

[10 B. L. E., 441; 19 W, B., Cr., 47 

0 , Prevention of crime. — Pend - 

ing charge of specific offence. — Criminal Procedure 
Code, 1872, eh, XXXVIII, ss. 489— 503.— The ob- 
ject of Chaiiter XXXVIII, Code of Criminal Proce- 
dure, 1872, was the prevention, not the punishment, 
of crime. When a charge of a specific oiffence is un- 
der trial, proceedings under Chapter XXXVIII should 
not be instituted. In the matter of the petition of 
Jnggut Chunder Chuckerhutty, I. L. R., 2 Calc., 110, 
foUowed. In the mattee op Umbioa Peoshad 

[1 C. L. E., 288 

7 . Offence against public tran- 

quillity. — -Order to convicted person to find security 
— Recognisance to convicted person . — Criminal Pro- 
cedure Code, 1861, s. 280. — Offences affecting the 
human body. — An order directing a person convicted 
of an offence to find security to keep the peace 
should he simultaneous with the conviction, and 
should not provide for an engagement to be executed 
at a future period. Section 280 of the Code of Cri- 
minal Procedure, 1861, did not refer to offences 
affecting the human body, but to cases of riot, simple 
assault, or other breach of the peace, being an offence 
against public tranquillity. Queen v. Kunhiya 

[4 NT. W., 154 

8 . Order for recognisances on 

expiration of sentence for criminal tres- 
pass. — The order of the Magistrate directing the 
prisoner, on the expiration of his sentence for the 
offence of criminal trespass, to execute personal re- 
cognisances to keep the peace, was upheld as legal 
and necessary. Queen v. Gbndoo K:,:an 

[7 W. E., Cr„ 14 

9 . Order for reeognisa,nee on 

dismissal of cliarge of criminal trespass. — 
Criminal Procedure Code (Act XXV of 1801), s, 
283. — A cliarge of criminal trespass and mischief 
was dismissed : thereupon the Magistrate recorded a,n 
order in the presence of both parties, calling on them 
to show cause, on a day fixed, why they should 

I enter into recognisances to keep the peace. Reid, it 
was not necessary also to issue a summons to them 
! under section 283 of the Criminal Procedure Code. 
Queen v. Chowdhey . 2 B, L. B., Ap,, 28 

10 . Order for recognisance on 

conviction of criminal trespass.— 


2. MAGISTRATE WITH POWERS OP 
APPELLATE COURT. 


3. WHEN RECOGNISANCE MAY BE 
TAKEN. 
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RECOamSAHCB TO KEEP PEACE-- 

continued^ 

3. WHEN KECOGNISANCE MAY BE TAKEN 
— continued^ 

Order for recognisance on conviction of 
criminal trespass — continued. 

Troaed'ure Code, 1872^ s. 489. — Sentence, — On a con- 
viction of criminal trespass under section 447, Penal 
Code, tile Joint Magistrate added to the sentence of 
imprisonment an order that the prisoners should give 
recognisances to keep the peace. The Sessions Jndge 
recommended that the order as to recognisances 
should he quashed, as criminal trespass was not one 
of the olfences detailed in section 489 for which such 
recognisances could be taken. The High Court de- 
clined to act on this recommendation, holding that 
there was nothing illegal in the Joint Magistrate’s 
order, the conduct of the accused clearly pointing to 
an intention to commit a breach of the peace. Queen 
V, Jhapoo . - - .20 W. K .5 Cr.s 37 


11 . ' 


Order for recognisances on 


renewal of conviction of house-trespass.- 
Order in absence of accused. — Criminal Froce- 
d'lire CodCi 1861, s. 280. — A conviction of house- 
trespass by a Subordinate Magistrate was reversed 
on appeal by the Magistrate of the district, who, more- 
over, directed the Subordinate Magistrate to take a 
recognisance bond in the sum of H50 from the ac- 
cused that he would not for one year enter the' house 
and would not commit a breach of the peace. Held 
by the High Court that the order directing the recog- 
nisance bond to he taken should be set aside as having 
been improperly made by the Magistrate in the ab- 
sence of the accused and upon the assertion of bis 
advei:sary. Semhle, — The order was also illegal as not 
authorised by section 280 or any other section of the 
Criminal Procedure Code. Heg. v. Bhaskae K. 
Khaekab. .... 3Bom.50r., 1 

12, : Order for recognisance in 

ease of rioting. — Criminal Frocedure Code, 1874, 
s. 489, — Fersonal recognisance. — No order requiring 
personal recognisance to keep the peace can be passed 
under Act X of 1872, section 489, unless the accused 
has been convicted of rioting or any other offence. 
Sahe'bui V. Kuean . .21 W. H., Cr., 37 


Order for recognisance to 


RECOGlNISAMrCB TO KEEP PEACE'-":' 

continued. 

3. WHEN BECOGNISANCE MAY BE TAKEN 
— continued. 

Order for recognisance in ease of crimi- 
nal intimidation--cowj5kwfi£^. 

Code, taking other unlawful measures with the evi- 
dent intention of committing a breach of the peace,” 
do not include the offence of intimidation by threaten- 
ing to bring false charges . Where, therefore, a person 
•was convicted under sections 503 and 506 of the 
Penal Code of such offence, — Held that the Magistrate 
by whom such person 'was convicted could not, under 
section 489 of the Criminal Procedure Code, require 
him to give a personal recognisance for keeping the 
peace. Empbess op India v. Raghubae 

[I. L. E., 2 All., 351 


Order for recognisance on 


witness in ease of rioting. — Admission of being 
po'esent at or near scene of riot. — A witness for the 
defence in a case of rioting having admitted being 
present at or near the scene of the riot and denied 
that the accused took any part in it, the Magistrate, 
after finding the accused guilty and without further 
proceedings, called upon both the accused and his 
witness to enter into bonds to keep the peace for 
one year. Held that this procedure was illegal so 
far as the witness was concerned. Queen n . Kadae 
Khan . . . . I, L. E., 5 Mad., 380 

14 ^ Order for recognisance in 

case of criminal intimidation.— CVimwaZ Fro^ 
cedure Code, 1872, s. 489.—Fenal Code, ss. 503, 506 . — 
The -words in section 489 of the Criminal Procedure 


conviction of offence of voluntarily causing 
liurt, — Fower of Magistrate.' — Criminal Procedure 
Code, 1872, s. 489. — It is in the power of a Magistrate, 
on conviction of a person of voluntarily causing hurt, 
to take security from him under section 489 of Act 
X of 1872. An order under that section requiring 
security should not direct that the person convicted 
should execute the engagement to keep the peace at 
the end of the term of imprisonment to which he 
may have been sentenced. The person convicted is 
at liberty to execute the engagement at once or at 
any time during the term. Queen v. Bachu 

[7Er.W.,328 

Order for recognisance to 

refrain from collecting cesses. — Criminal Fro^ 
cedure Code, 1861, s. 282. — A Magistrate cannot pass 
an order under section 282 calling on a person to 
enter into recognisances not to collect certain cesses, 
though under section 282 the Magistrate may bind 
him down to keep the peace, if there is sufficient evi- 
dence to show that a breach of the peace is imminent 
through his act. In the mattee or Luchmeeput 
Singh 14 W. E., Or., 3 

Order for second recogni- 
sance before expiration of first. — Criminal 
Procedure Code {Act XX V of 1861), s. 290. — Bxe- 
eution of second recognisance. — Under section 290 of 
the Criminal Procedure Code, an order to execute a 
second recognisance during the time the first recog- 
nisance is in force is illegal, QuBEN v. Kumodini- 
EANT BANEEJEE ChOWDHEY 

[9 B. L. R., Ap., 30 : 18 W, E., Or., 44 

13 , - — — Criminal Fro- 

cedure Code {Act XXV of 1861), s, 298, Illegal 
order, — A. was bound over to keep the peace for a 
year. Before the expiry of the period he was involved 
in fresh disputes with other persons. The Deputy 
Magistrate, instead of referring the case to the Court 
of Session under section 298 of the Code of Criminal 
Procedure, directed A. to enter into another recogni- 
sance for a further period of one year. Held, the 
order was illegal. Queen v. Kalin ath Biswas 

[0 B. E. E., Ap., 116 : 15 W. E., Or., 18 
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feECOGHISAHCB TO KEEP PEACE- 

eoniimwd. 

4. CKEDIBLE USTFORMATION. 

19^ Hature of information re- 

«3.Iiired. — Crimi^ial Frocediire Code^ 1SS2, s. 107 , — 
Meld by the Divisional Bench that “information” 
of the kind mentioned in section 107 of the Criminal 
Procedure Code, 1882, must be clear and definite, 
directly afi;ecting the person against whom process is 
issued, and should disclose tangible facts jind details 
so that it may afiord notice to such person of what he 
is come prepared to meet. Ik the mattee OE the 
PETITION OE JAI PeAKASH LaL 

[I, L, E., 6 AIL, 20 

g>0. Report of police officer. — 

The report of a police officer is “ credible infor- 
mation ” within section 282 of the Code of Crimi- 
nal Procedure, 1861. Ik the mattee oe Beikba- 
BUN Shaha , , . 10 W. R., Cr., 41 

Behaei Patae V, Mahomed Hyat Khak 

[4 B. L. R., E. B., 46 

12 W. R., Cr., 60 

21. Criminal Pro- 

cedure Code, 1872, ss. 491, 550.— -A police report is, 
under Act X of 1872, section 530 (explanation), suffi- 
cieut information on which a Magistrate may take 
action in a case of apprehended breach of the peace 
under section 491 of that Act. Queen v. Ram 
Chukdbe Roy • . 21 W. R., Cr., 28 

22 . Statement of complainant 

on oatli. — Criminal Procedure Code, 1861, s. 282 . — 
Tliere is nothing in the Criminal Procedure Code 
which makes it imperative on a Magistrate to con- 
front the accuser and the accused in a case under 
section 282 of the Criminal Procedure Code ; and if a 
Magistrate considers a statement on oath of a com- 
])lainant to he “ credible information ” under that 
section, there is no reason why he should not call on 
the accused to give security, the sufficiency of such 
“ credible information ” being ordinarily left to the 
Magistrate to determine. In the mattee oe the 
petition oe Taeinee Kant Lahooey Chowdhby 

[8 W. B., Cr., 78 

23. — -■ Statement of complainant. 

— Pxpeciation of attach hy defendant, — Criminal 
Procedure Code, 1861, s. 282.— A statement hy a com- 
plainant (believed by the Magistrate) that he expected 
the defendant at any time to make an attempt on his 
person or property, is credible information, within the 
meaning of section 282 of the Code of Criminal Pro- 
cedure, of anintended breach of the peace. Queen 
V. Keistendeo Roy . . 7 W. R.j Cr., 30 

24. Petition not on oatK. — Crimi- 

nal Procedure Code, 1861, s. 282. — A petition un- 
supported hy any complaint or deposition on solemn 
affirmation cannot he considered “ credible informa- 
tion” within the* meaning of section 282 of the Code 
of Criminal Procedure on which to warrant a Magis- 
trate to demand security to keep the peace. Cha- 
MABO Mabo V. Kashi Chundee Lalua 

[8 W. R., Cr., 85 


BBCOGHISAHCB TO KEEP PEACE— 

continued. 

4. CREDIBLE mFOFMATlON—contimied, 

25 . Statement by private per- 

son not on oatll. — Report by Subordinate Magis- 
trate . — Criminal Procedure Code, 1861, ss. 2S2, 
288.— A statement by a private person, not upon 
oath or solemn affirmation, is not credible information 
upon wliich alone a Magistrate sborild issue a siiin- 
mons under section 282 of the Code of Criminal 
. Procedure. Semble, — A report by a Subordinate 
Magistrate of facts within his knowledge would be 
credible infonnation upon wliich such summons migbt 
issue, but would not be sufficient ground for a final 
adjudication under section 2SS. Reg. r. .Tivanji 
Limji , . ... 6 Bom., Cr,, 1 

20 . Report of Magistrate.— CV^- 

minal Procedure Code, 1861, s. 282 . — The report of 
a Subordinate Magistrate is such “ credible informa- 
tion” within the meaning of section 282 of the Code 
of Criminal Procedure as to authorise a Magistrate 
to sunimoii an individual named in the report, and 
require him to enter into a recognisance to keep the 
peace, although the report does not suggest that 
a recognisance should be required, hut suggests other 
means for the prevention of disputes and the pre- 
servation of order. Ex eaete Nellikel Edatthil 
Itti Pungy Achen , . 2 Mad., 240 

Reg. V, Ieapa bin Basapa . 8 Bom., Cr., 162 

27. Conversations out of Court. 

— Evidence . — Criminal Procedure Code, 1882, s. 107, 
— Conversations out of Court with persons, laowever 
respectable, are not proper or legal material on which 
Magistrates should adopt proceedings under section 
107, Act X of 1882. Empeess v. Babua 

[I. L. R., 6 AIL, 132 

28. Information unsupported 

by witnesses, — Necessity for loitnesses. — ^It is not 
necessary to call witnesses in support of an informa- 
tion laid before a Magistrate previous to requiring 
security for keeping the peace. In the mattee of 
Mullice Pukeeeun . . 11 W. R., Cr., 8 

5. SDMMONS. 

29. Contents of summons.— 

Criminal Procedure Code, 1872, ss. 491, 492 . — In 
a case in which parties are summoned to show cause 
why they should not he bound down to keep the 
peace, the proceedings should he conducted with due 
regard to the provisions of sections 491 and 492 of 
the Criminal Procedure Code, and tlie suininons 
should distinctly specify the amount and nature of 
the security required and the time for which the secu- 
rity is to run. Queen v, Gunga Singh 

[20 W. R.,Cr., 36 

30. Dispute lihely to 

occasion breach of the peace, — It should appear on 
the face of a Magistrate’s order that he had received 
credible information that the persons ordered to enter 
into their recognisances were likely to commit a 
breach of the peace, or to do any act that might pro- 
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EBCOGITISAK'CB TO KEEP PEACE— 

Gontinued. 

6. SUMM()NS-~-eowi?iwwec?. 

Contents of summons— ^continued, 

bably occasion a breacli of tlie peace. In EE Biee- 
SHUSEE Peeshad . . .6 W. R., Cr„ 98 

31; Criminal Proce- 

dure Corfe, 18^81, s. 283. — Separate summons to 
several persons. — It is essential to tlie validity of a 
snmmons issued under section 283 tliat it should con- 
tain the substance of the information by which the 
Magistrate is moved to act, . A separate siuiimons 
should 1)0 issued to each person required to furnish 
security, and a separate bond tjiheii from each, which 
should be in the form required by the Code, and in 
the order the Magistrate should state the period for 
which the person against whom the order is made is 
to be imprisoned if he fail to comply with it. Queen 
1 ). Powell 3 W., 96 

32, Criminal Proce- 

d%ire Code^ 1861^ s. 282. — A summons under section 
282 of the Criminal Procedure Code, 1861, should set 
forth the substance of the information. It should 
also call upon the parties summoned to show cause. 
Queen v. Nijabut Hossein 

[1 W., Ed. 1873, 304 

33 __ Criminal Proce- 

dure Code;, 1861, s. 283. — The summons to a person 
to show cause why he should not be required to 
furnish recognisances to keep the peace should, under 
section 283, Code of Criminal Procedure, set out the 
substance of the information against him. When the 
party summoned shows cause, the Magistrate in taking 
evidence should look not merely to the question of 
possession, but also whether he is satisfied that there 
was a probability of a breach of the peace. IvOONJ- 
BEHAM CHOWDHEY V, EknATH GubAIN 

[15 W. R., Cr., 43 

34. — — Criminal Proce- 

dure Code {Act X of 1872) s. 492 . — The words of 
section 492 of the Code of Criminal Procedure are 
directory and not imperative ^ and an omission to 
insert in a summons under that section the amount 
of the recognisance and security required will not in- 
validate any subsequent proceedings binding over the 
parties to keep the peace. Abasu Beg-um v . Umda 
Khanum . • . I. Xj. R., 8 Cale.j 724 

35 ^ Form of summons. — Summons 

to appear. — Criminal Procedure Code, 1872, s. 491, 
— A summons setting out that the person to whom it 
is directed is charged with an offence under section 
491 of the Criminal Procedure Code, and requiring, 
his personal appearance in Court, is not such a sum- 
mons as is required hy that section. In the mattee 
OE Chaboo Chundee Mulliok 

[10 C. L. R., 430 

6. OPPOPTUlSriTY TO SHOW CAUSE. 

Omission to issue summons 

to show cause. — Order directing recognisance to 
be order directing certain persons to 


RECOGT^-ISAHOE TO KEEP PEACE— 

continued. 

6. OPPORTUNITY TO SHOW CAUSE— eoja- 

tinned. 

Omission to issue summons to show 
cause — continued, 

enter into recognisances of R500 each, conditioned 
to keep the peace for the period of one year, without 
first summoning them to show cause why they should 
not be required so to do, is irregular, and will be 
quashed. Queen d. Moonee Uoobey 

[2 M*. W., 189 

Kali Peeshad Siedae v. Putteh Chunb Dass 

[9 W. R., Or., 16 

^ 37 . Order giving insufficient 

time to show cause. — Irregular order . — Criminal 
Procedure Code, 1872, s. 49 i.— Where parties re- 
quired on the 1st July to show cause on the 9th 
under section 491, Criminal Procedure Code, why they 
should not furnish security for breach of the peace, 
were served on the 5th and 7th idem, it was held that 
they had not had sufficient time allowed them for the 
purpose, and the m der requiring security was accord- 
ingly set aside. , Queen v, Cheyt Singh 

[22 W. B., Or., 70 

3 S. Omission to give opportu- 

nity to show GSiUse.--- Criminal Procedure Code, 
1872, s, 492.— On a complaint being lodged of crimi- 
nal trespass and assault, the Magistrate recorded that, 
after interrogating the witnesses, he found that a 
breach, of the peace was likely to ensue, and proceeded 
to examine the complainant and two of his witnesses 
and the accused, and thereupon ordered that the 
parties should furnish re cognisances to keep the 
peace, — Held that the parties had not had opportu- 
nity afforded them under section 492, Criminal Pro- 
cedure Code, to show cause why they should not he 
bound. Queen v. Shuhue Mahomed 

[22 W. R., Cr., 68 

39, — — Notice to accused 

giving insufficient tme.—X\\Q notice to the accused 
should give him sufficient time to come in and pro- 
duce his evidence. Queen u, Isreepeeshad Singh 

[20 W. R. Cr., 18 

Run Bahadooe Singh v, Tilessueee Kooee 

[22 W. R. Cr., 79 

7. SUMMONING WITNESSES. 

40 . Obligation of Magistrate as 

to summoning witnesses.— Crimmal Procedure 
Code, 1872, s. 491. — A Magistrate is hound to assist 
both parties in a case under section 491, Criminal 
Procedure Code, 1872, in bringing in their witnesses 
by issuing summonses to attend. Queen u. Cheyt 
Singh . . . . 22 W. R., Cr., 70 

, 41 . Eight to adjournment to 

produce witnesses. — Criminal Procedure Code 
1872, ss. 491, 496, 497. — Under the sections (491 
and 497) of the Criminal Procedure Code relating to 
security for breach of the peace, the party charged is 
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EBCOGmSAWCB TO KEEP PEACE- > 

continued. 

7. SUMMONIlSrG WITNESSES— 

BigM to adjournmeiit to produce wit- 
■ nesses — continued. 

not outitlod, \vdieii sufficient time lias already been 
j^iveu Is-iin to allow cause and to produce bis witnesses, 
to an adjouniment in order to produce bis witnesses. 
In su(‘b a case, be must eitber bring bis witnesses 
with bim or apply for summons in siicb time as to 
enable bim to bring tbem into Court on tlie day 
lixed. OnuLAN Tewasi v. Sueedau Khan 

[23 W. B .5 Or., 9 

8. LIKELIHOOD OF BREACH OP PEACE 
AND EVIDENCE. 

42, Evidence of specific act or 

conduct likely to cause breach of the peace. 
— Criminal Procedure Code, 1872, s. 491. — A jiarty 
cannot be called upon, under Act X of 1872, section 
491, to enter into recognisances to keep tbe peace, 
unless tbe evidence points to some specific conduct 
or act on bis part from wliicb a reasonable or imme- 
diate inference can be drawn that be is likely to com- 
mit a breach of tbe peace. Hueee Mohun Mhelick 
V, Kaeinath Roy . . 25 W, R., Cr., 15 

43 , Mere possibility of breach 

of peace. — Criminal Procedure Code, 1872, s. 491. 
— To justify an order under section 491, Act X of 
1872, calling on a person to give security to keep tbe 
peace, there must be a reasonable probability of a 
breach of tbe peace being committed, and not merely 
a bare possibility of a breach of tbe peace. Queen 

Abhool Huq , . .20 W, B.j Or., 57 

Queen v. Hub Kumaei Dassia 

[24 W. B., Or., 10 

44 , Omission to prevent riot- 

ing. — Criminal Procedure Code, 1861, s. 282. — 
Parties who are not stated by a Magistrate to be 
likely to commit a breach of tbe peace, or to do any 
act that may probably occasion a breach of tbe 
peace, cannot be called upon to enter into recogni- 
sances to keep the peace with a view that they should 
interfere to prevent riot, simply because they did not 
interfere when they might have done so between the 
persons actually quarrelling so as to prevent a riot, 
their laches in this respect not bringing them within 
the purview of section 282 of tbe Code of Criminal 
Procedure. Queen v. Omeeto Lalb 

[19 W. B., Cr., 32 

45 , — _ Acts of agents of zemindar. 

— Non-resident zemindar, Liahility of, — A non-resi- 
dent zemindar cannot be bound over to keep tbe peace 
because bis local agents are committing acts likely to 
cause a breach of tbe peace. In the matter oe 
Chaeoo Chuneee Mubliok . 10 C. L. B., 430 

40 . — Probable resistance by ryots. 

— Distraint for arrears of rent. — Criminal Proce-‘ 
d^ire Code, 1872, s. 491. — Tbe petitioner, a tebsildar, 
applied to the police for assistance to protect bim 
while distraining the crops of certain ryots for arrears 


BECOGNTISAINCE TO KEEP PEACE— 

continued. 

8. LIKELIHOOD OF BREACH OF PEACE 
AND EVIDENCE— 

Probable resistance by ryots — continued, 

of rent. On this being reported to the M’agisi rale, bo 
required tbe petitioner to furnisli security to koep- 
tbe peace, on tbe ground tliat any riot wdiieb miglit 
result from tbe resistance of the ryots to tlie altat-b- 
ment of their crops would be attributable to Ids jicb. 
This order wais set aside by tlie Higli Court as illega,], 
because the Magistrate bad not foiind that the |)oti- 
tioner himself was likely to commit a breach of tbe 
peace. In the matter oe Sheo Surn Lalb 

[3 C. L. B., 280 

47 , Want of evidence of likeli- 

hood of breach of peace. — A Magistrate cannot 
bind over a person to keep tbe peace where there is 
no evidence to show that such person was likely to 
commit a breach of tbe peace, or to do any act that 
might probably occasion a breach of tbe peace. 
Queen v. Kidae Nath . . 7 3N. W., 233 

In the matter oe the petition of Brojendeo 
Koomae Rai Chowuhey alias Dighoo Baboo 

[17 W. R., Or., 35 

48, Want of adjudication as to 

security for preservation of peace. — Mecoyni- 
sauce made on admission of accused. — A Magistrate 
has no power to make an order that an accused per- 
son should enter into a bond to keep the peace until 
after an adjudication that it is necessary for the pre- 
servation of peace to take a bond from Mm, and 
until be is satisfied on that point, unless there is an 
admission by the party against whom the order is to 
be made. Queen u. Labb Behaeee Singh 

[11 W. B., Cr„ 50 

49 , Evidence of necessity for 

taking security. — Necessity of adjudication 
by Magistrate. — Onus probnandi. — In proceedings 
against persons to show cause why they should not 
enter into bonds to keep tbe peace, it is incumbent on 
the Magistrate to adjudicate judicially on evidence 
given before bim as to tbe necessity for taking sucli 
security; and in such cases tbe onus of proof lies 
upon the party on wdiose complaint tbe summons 
^vas issued. Queen v. Nieunjun Singh 

[2 NT. W., 431 

50, ' -■ — Inquiry by Ma- 

gistrate . — Criminal Procedure Code, 1861, s. 282.— 
After calling upon a person, under section 282 of tbe 
Code of Criminal Procedure, to show cause why lie 
should not enter into recognisances to keep the peace, 
a Magistrate should not order the defendant to enter 
into such recognisances without taking evidence, or 
making inquiry whether the defendant had commit- 
ted any act which might probably occasion a breach 
of tbe peace. Queen v. Deo Nundun Singh 

[12 W. B., Or., 16 

Queen v. Haetey . . 20 W. R., Cr., 68 

51 , Evidence of likelihood of 

breach of peace, — Necessity of adjxidication by 
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EECOaiSriSANCB TO KEEP PEACB™»- 

contimed, 

a LIKELIHOOD OP BREACH OP PEACE 
AND EVIDENCE — continued. 

E¥idenee of likeliliood of breacli of peace 

— continued. 

Magistrate. — After summoning a person to show 
cause %vliy he should not enter into a bond to keep 
the peace, the Magistrate cannot bind over that per- 
son until he adjudicates on evidence before him that 
such person is likely to commit a breach of the peace. 
(toshain Luchmuit Peeshad Pooeee v. Pohooe 
Naeain Pooeee . . ,24 W. B.j Cr,, 30 

Queen v. Niaz Ali . « . 5 IN, W., SO 

Queen v. Isbeepeeshad Singh 

[20 W, R.5 Cr., 18 

Run Bahadooe Singh Tieessueee Kooeb 

[22 W. B .5 Or., 79 

52, ' ^ ^Evidence not 

tulcen in presence of accused. — Crimhial Procedure 
€ode, 1872, ss. 491, 494.— Necessity for adjudica- 
tion hy Magistrate. — A Magistrate .cannot bind over 
a person to keep the peace unless he has adjudicated 
on evidence taken in the presence of that person that 
a breach of the peace is probable. If such person 
fails to attend on a summons duly served, a warrant 
should issue (section 494); the order for security 
cannot be passed ex parte. In the matter of 
Okhil Chunder Biswas . * 1 C. L. B., 48 

53, — Criminal Proce- 

dure Code, 1872, s. 491. — Necessity for adjudication 
hy Magistrate. — Notice. — To constitute a proper 
foundation for an order under section 491 of the 
Criminal Procedure Code, 1872, it is necessary that 
the Magistrate should adjudicate upon legal evidence 
before Min that the person against whom the order 
is made is likely to commit a breach of the peace, and 
the Magistrate should give notice to the party who 
is to be affected by the order, of the particular con- 
duct on his part which is complained of. Where 
such notice was given and the ground of complaint 
to wliich such notice had reference was found by the 
Magistrate to be unfounded, it was held that the 
Magistrate could not proceed to adjudicate that an 
entirely different ground existed upon which it was 
likely that the party charged would commit a breach 
of the peace. Ram Kissoee Aohaejee Chowdhey 

Aeip Khan . . . 21 W, B., Cr.j 6 

54 , , — Necessity of judi- 

cial imestigation and adjudication . — In order to 
warrant an adjudication under section 288, Civil 
Procedure Code, 1861, there should be a judicial in- 
vestigation, and the order should be passed upon legal 
evidence duly taken and recorded. Reg. v. Jivanji 

, LiMJi . . . « • 6Bom.5Cr., 1 

55 , Order for recog- 

nisance made without evidence duly taken . — Order of 
District Magistrate, requiring certain persons to en- 
ter into recognisances and find security to keep the 
peace, reversed, as such order appeared to have been 
made without any legal evidence having been taken 


EBCOGmSANCB TO KEEP PBAGB- 

continued, 

a LIKELIHOOD OP BREACH OP PEACE 
AND EVIDENCE— 

Evidence of likeliliood of breach of peace 

— continued: 

and recorded, as required by section 307 of the Cri«« 
niinal Procedure Code, 186i. Reg. v. Dalpateam 
Pemabhai . . . .5 Bom., Cr., 105 

56. " ■ Presence of ac- 

cused. — Criminal Procedure Code {Act NXV of 
1861), s. 282. — Procedure. — Before making an order 
absolute directing a person to enter into a bond to 
keep the i3eace, the Magistrate must take the evidence 
on which he bases the order in the presence of the 
accused or his agent. (Glove e, J., dissenting.) 
Maghan Misra ». Chamm:an Tem 

[2 B. li. B., A. Or., 7 : 10 W. B., Or., 46 

Queen v. Naesing Naeaxan 

[2 B. L. B., A. Or., 7, note ; 10 W. R., Or., I 

57. Presence of ac- 

cused. — Necessity of adjudicating on evidence. — A 
Magistrate is not competent to require persons to 
give security to keep the peace until he has adjudi» 
cated, on evidence taken in their presence, that they 
have hy their conduct rendered this necessary, Mun 
Bahadoor Singh v. Tilesmree Kooer, 22 W. M., Cr., 
79, cited and followed. In the matter of Umda 
Khanum 3 C. L. B., 72 

58. ' Dispute UTcely 

to cause breach of peace, — Deport of police officer , — 
The existence of a dispute likely to cause a breach of 
the peace must be first proved by legal evidence be- 
fore the Magistrate can proceed to call upon the par- 
ties to enter into recognisances to keep the peace. 
The report of a police officer is not such legal evi- 
dence. Abhaya Chowdey V. Beae 

[6 B. L, R., Ap., 148 ; 15 W. B., Or., 42 

59. — — Deport of police 

officer, — Procedure. — Held (Glovee, J, dissentiente), 
the report of a i)olice officer, though it justifies the 
issuing of a summons, is not sufficient ground on 
which to bind a man over in a recognisance to keep 
the peace. The Magistrate must adjudicate on the 
question Nvliether there is reasonable ground for be- 
lieving that the defendant is likely to commit a breach 
of the peace, after taking evidence in the presence of 
the person charged, and giving him an opportunity 
to cross-examine the witnesses. Behaei Patak v. 
Mahomed Hyat Khan. Dunne n. Hem ChIndea 
Chowdhey. Government v. Behaei Lall Beaja- 
BASi . 4 B. L. B., F. B., 46 : 12 W, B., Cr., 60 

In the matter of Poeesh Naeain Roy 

[16 W. B., Cr., 45 

60. — — — '• Deport of police 

inspector. — A report of an inspector of police and 
the evidence given by the same inspector are not suffi- 
cient to justify an order binding a person to keep the 
peace. In the matter of Rajendeo Kishore 
Roy Chowdhey . . . 10 W. B., Or., 55 
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BSOOGITISAM-OE a?0 KEEP PEACE- 

contimied , 

a LIKELIHOOD OF BREACH OF PEACE 
A N D E V I DEN C E — continued. 

Evidence of likeliliood of breach of peace 

— continued. 

0 ]^^ — * Criminal Froce* 

dure Code, 2S61, s. 2S2. — Inquiry before taking re- 
cognisancet,, — Cross-examination of witnesses, — The 
kind of inquiry required to be held by a Magistrate 
ill eases under section 282, Code of Crmiinal Proce- 
dure, is a full jiidieial iiKiiury, evidence being taken 
ill the presence of the parties ehargd, and opportunity 
given for the oross-examination of witnesses. Noob 
Mahomed v. Nil Kutun Bagchee 

[18 W. B., Cr., 2 

02. — — Criminal Proce- 

dure Code^ 1861, s. 282. — Inquiry before taking re- 
cognisances , — Cross-examination of loitnesses, — A 
Magistrate is not competent, under section 282 of 
the Criuiinal Procedure Code, to order persons to 
enter into bonds to keep the peace merely upon the 
statement of the complainant on which the summons 
was granted, and without taking further evidence, 
or giving the parties an opportunity of cross-examm- 
ing the coinpiainant. Queen Nus 3 eeb-ood-deen 

[2 W., 461 

Queen v* Mahomed Aezul . 7 W. B., Cr., 59 

03 ^ Meport of Subor- 

dinate Magistrate, — Criminal Procedure Code, 1869, 
ss» 2S0, 287, 2SS , — The report of a Subordinate 
Magistrate, although it is credible information on 
which a Magistrate of the district would be justified, 
under section 280 of the Code of Criminal Procedure, 
in issuing a summonSj is not evidence on which he 
can properly arrive at a conclusion that the accused 
is likely to cause a breach of the peace. Sections 287 
and 288 of the Code require that evidence in such a 
case shall he recorded, and if none is forthcoming 
security to keep the peace should not he demanded. 
Eeo. V. Ibapa bin Basapa' . 8 Bom., Cr., 162 

04^ Criminal Proce- 

dure Code, 1872, s. 490.^ Want of evidence. — In the 
absence of any evidence rendering a breach of the 
peace probable, a Magistrate is not justified in calling 
upon parties to show cause why they should not enter 
into recognisances, and on their failure, to make an 
order under Act X of 1872, section 490. Queen 
V. Goss AIN Muneaj Pooree. Queen v. Gossain 
Luchmeb Nabain Pooree . 24 W. B., Cr., 23 

05 ^ Evidence taken as 

to some only of accused. — Illegal order. — Where a 
Magistrate hound down twenty- six persons to keep the 
peace under section 491 of the Criminal Procedure 
Code, 1872, after recording evidence as to eleven of 
them only, the order was set aside as to the persons 
not affected by the evidence. In the matter op 
Kassim Biswas , . , 10 C. L. B., 335 

00 ^ - - — Criminal Proce- 

dure Code, 1882, ss. 107, 112, 115. — Security to keep 
the ’peace.^ Substance of information. — Joint inquiry, 
-"-A Magistrate ordered sixty-nine persons to show 


EECOGOT8AHCE TO KEEP PEACE-- 

continued. 

8 . LIKELIHOOD OF BREACH OF PEACE 
AND E V I D 15 N C E — eo n t i nued. 

Evidence of likelihood of breach of peace 
— continued. 

cause why they should not give security to keep the 
peace, it having been reported to him by the police 
and the tehsiklar of thepergumiah in which such per- 
sons resided that they were likely to commit a breach 
of the peace at a religions procession which was about 
to take place, and the holding of wliich was opposed 
to their religious tenets. After an inquiry, as 
against all the accused jointly, the Magistrate, on tlie 
evidence of the tehsildav and a sub-inspector of police, 
ordered that ten of the accused, who were said to he 
the “ ringleaders,^^ should enter into bonds with 
sureties and the rest should enter into their own 
recognisances to keep the peace for one year. Held 
that the Magistrate's order, purporting to be prepared 
under section 112 of the Criminal Procedure Code, 
did not adequately or properly disclose the substance 
, of the report or information upon which he issued his 
summons ; the parties were entitled to something 
more than a mere assertion by the Magistrate that he 
had been informed that a breach of the peace was 
likely to occur, in order to enable them, if they were 
in a position to do so, to bring evidence to rebut the 
truth of such information •, that the very loose state- 
ments of the tehsiklar and the sub-inspector, as to the 
large majority of the persons summoned, were quite 
insufficient to justify the wholesale order for security 
passed by the Magistrate ; that as the religious pro- 
cession wmuld have been over in a fortnight, it was a 
most excessive exercise of power to require all the 
parties to give security for one year; and that the 
Magistrate should have dealt -with the cases of the 
ten alleged “ ringleaders ” first, and should have re- 
quired the tehsildar and sub-inspector to give much 
fuller statements seriatim, and particularly as to each 
individual man; and as to the remaining fifty-nine, 
there should have been some clear and distinct proof, 
affecting each of them, and warranting the inference 
that such person was likely to commit a breach of the 
peace or to do a wrongful act likely to occasion a 
breach of the peace. Queen-Empress v. Nathu 

[I. L. B., 6 All., 214 

07^ — Interference of 

High Court . — Criminal Procedure Code, 1861, ss. 
282, 288. — Where there is evidence which would 
justify the finding of a Magistrate that an act likely 
to cause a breach of the peace had been committed, the 
High Court will not interfere with the proceedings of 
the Magistrate. Anonymous . 4 Mad., Ap.", 38 

03 , Evidence taken 

irregularly. — The High Court declined to interfere 
with an order passed by a Magistrate in a case in 
which he ordered security to be taken for the preser- 
vation of the peace, where it appeared that the evi- 
dence was sufficient to warrant the order, although 
such evidence was taken in the vernacular and in dis- 
regard of the provisions of section 267 of the Code of 
Criminal Procedure, 1861. Queen v. Pueiao Sinoe 
[13 W. B., Gr., 20 
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contimed, 

9. SECOND APPLICATION FOR SECURITY. 


EECOGHISA3NCE TO KEEP PEACE- 

continued, 

10. EFFECT OP ORDER POSTPONING PRO- 
CEEDINGS PGR CIVIL ^mT—eontimed, 




09. Order for recognisaiiees not 

passed at decision of case. — necessity of subse- 
quent proceedings for valid order. — Criminal Froce'^ 
dm-e Code, 1861, ss. 280, 281. — An order calling for • 
recognisances under section 280, or for security under 
section 281, Code of Criminal Procedure, must be 
passed at tlie time of deciding the original case. If 
no such order is then made, subseq^uent proceedings 
must be taken under section 282, and the parties 
summoned to show cause. In the mattee or the 
PETITION OE GOBIND SOOBOODHEE 

[15 W. R., Cr., 56 

70. — - Subsequent order, 

— Criminal Procedure Code, 1861, s.281. — Evidence 
of likelihood of breach of the peace. — Separate sum- 
mons, — Although it is competent to a Magistrate, 
upon conviction and sentence for assault, to order the 
accused to enter into an engagement to keep the peace, 
yet having omitted to do so he can afterwards only 
institute proceedings under section 281 of the Crimi- 
nal Procedure Code, upon receiving some further 
credible information (other than that which he de- 
rived from the previous trial) that the parties are 
likely to commit a breach of the peace. Queen v. 
Powell 3 E. W., 96 

71. Use of evidence formerly 

taken in other proceedings. — Criminal Proce- 
dure Code, 1872, s. 491. — Evidence Act, s, 83. — Sec- 
tion 33 of the Evidence Act, 1872, does not justify a 
Magistrate, in proceedings under section 491 of the 
Criminal Procedure Code, in using evidence taken in 
a previous criminal trial in supersession of evidence 
given in the presence of the accused. Queen v. 
Peosonno Chunlbe Gossami . 22 W, R.j, Cr., 36 

See Dilloo Sinoh v. Ootim Singh 

[22 W, B., Cr,, 9 

Run Bahalooe Singh v. Tilessueee Kooee 

[22 W. B„ Cr., 79 


Discharge of SLOcuBed—eoniimied. 
to the property disputed, with reference to which 
there is a likelihood of a breach of the peace, amounts 
to a discharge. Bmpeess v, Dhunieam 

[5 a D. B., 866 

11. ORDER LIMITED BY REQUISITION. 

74. Order going beyond terms 

of requisition. — Criminal Procedure Code, 1872, 
ss. 491, 492. — Order for other and further security 
than originally required. — Where information of a 
probable breach of the peace is first laid in general 
terms and is subsequently supported by evidence, 
which is given in the presence of the Iversons who are 
particularly implicated by it, the case for a demand 
for recognisances may properly rest on the whole 
evidence taken in the case ; hut when a Magistrate 
calls upon persons to show cause why they should not 
be bound down in their own recognisances to keep 
the peace, he cannot go beyond the requisition, and 
on the adjudication of the matter order them to 
furnish other securities besides. In the mattee oe 
the petition op Abdool Baei 

[25 W. B., Cr., 50 


12. AMOUNT OF SECURITY. 

75, Considerations in fixing 

amount of security. — Criminal Procedure Code, 
1861, s. 284. — A Magistrate should have due regard 
to the circumstances of the case and the means of 
the parties when fixing the amount in which the 
sureties should be bound in a case unler section 284 
of the Code of Criminal Procedure, 1861. In the 
MATTEE OE THE PETITION OF NiLMABHUB QhOSAL. 

In the mattee of the petition of Judoonath 

Rox 19 W. B., Cr., 1 


72. — Order for further security. — 

Criminal Procedure Code, 1861, s. 290. — Procedure, 
— Where a matter iu respect of which further secu- 
rity to keep the peace is required is the same as that 
before the Magistrate on the first occasion, the case 
can only be dealt with under section 290 of the Code 
of Criminal Procedure, De Silva v. Jehangeee 

[7 W. R., Cr., 23 

Kally Chuen Singh v, Bunkee Singh 


[7 W, B., Cr., 26 

10. EFFECT OF ORDER POSTPONING 
PROCEEDINGS FOR CIVIL SUIT. 

73. Discharge of accused. — Cri- 

minal Procedure Code, 1872, s. 491. — An order post- 
poning proceedings instituted under section 491 of 
the Code of Criminal Procedure (Act X of 1872) 
until the person called upon to show cause shall have 
established in a Civil Court the title claimed by him 


70. Mode of ca lcula ting amount. 

— Criminal Procedure Code, 1872, s. 493. — Mea7is of 
parties called on. — The High Court reduced the 
amount of recognisances required in this case, as it was 
very much in excess of, and out of proportion to, the 
means of the party accused, — section 493 of the Cri- 
minal Procedure Code requiring that the Magistrate 
should look to the ineaus of the party ordered to 
find sureties. Futteh Bahadooe v. Gibbon. Lall 
Mahomed v. Gibbon . . 22 W. B., Or., 74 

77, Statement of amount in 

summons.— Power of Magistrate to alter amount 
and form from ichat is stated in summons. — A party 
was called upon summons to, show cause why he 
should not he required to enter into his own recogni- 
sance to keep the peace for six months, the amount 
specified heing 1^200, On his appearing before the 
Magistrate he was required to enter into his own re- 
cognisance to the amount of R4,000, and to find two 
sureties for R 1,000 each, for a period of one year. 
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B.ECOGHISANCE TO KEEP PEACB- 

continued. 

12. AMO'raT OP SECURITy--co??fo*««e£?. 

Statement of amount in suinm ons— cow- 

tinned. 

Seld) tlic order was an illegal one. Queen v. Iseee 
Feeshad Sing-h 

[9 B. L. B., Ap., 44 ; 18 W. E.., Cr., 61 

See In the matter of the petition op Abhooe 

Baei , . . .25 W. B., Cr., 60 

73, — ^ Power to increase amount. 

• — Criminal Procedure Code, 1S61, s. 290. — Notwith- 
staiKlingtiliat a person has been bound down by bond 
ta keep the peace for a stated period, a Magistrate 
has power, under section 290 of the Code of Crimi- 
nal Procedure, to increase the amount of che security 
required before the expiry of that periou. In the 
MATTER OF TEE PETITION OF GOOROODASS ROY 

[18 W. B., Or., 67 

13. EFFECT OF SIGNING WRONG BOND. 

79, Bond signed by mistake 

for security for good behaviour.— 
bond, — Where a person who had been required to 
give a bond to keep the peace in the form E to 
schedule II of the Code of Criminal Procedure, instead 
of giving such bond, signed a security bond in the 
form G under section 509 of that Code for good 
behaviour, it w’as held that the latter did not consti- 
tute a binding obligation. Bindessueee Pershad v. 
Gujadhur Pershad . . 23 W, B., Or., 1 


30. — Power of Magistrate to 

cancel order. — Criminal Procedure Code, 1861, ss» 
282,291 . — A Magistrate may, under section 291 of 
the Code of Criminal Procedure, cancel an order 
passed by him under section 282 of that Code, suni- 
moniug a person to show cause why he should not 
outer into a bond to keep the peace. Anundee Kooer 
V. SooNEET Kooer. Government v. Anundee 
Kooer . . . .10 W. B., Cr., 40 

81. Power of Sessions Judge to 

cancel Magistrate’s order for recognisances. 
' — Power of Appellate Court . — In a case in which an 
accused was charged with voluntarily causing griev- 
ous hurt, the Magistrate coiivicted him of that olfence, 
and also ordered him to furnish recognisances to keep 
the peace. Uetd that as the Alagistrate had jurisdic- 
tion under Chapter XVII L of the Code of Criminal 
Procedure to pass the latter order regarding recog- 
nisances, the Sessions Judge could not, on appeal, 
wlule upholding the conviction for grievous hurt, 
cancel the order as to take recognisances, the evi- 
dence on the record being sufficient for that juirpose. 
Queen r. Imamoodeen Bhina . 13 W. B., Cr., 73 


32. Order as to disposition of 

property in dispute.— order,— WhoxQ a 


BBCOGNISAMCE TQ KEEP PEACE- 

continued. 

15. DISCHARGE OF RECOGNISANCES 

-—continued. 

Order as to disposition of property in 
dispute — contmued. 

Magistrate who apprehended a breach of the peace 
eventually discharged the recognisances wdiich he 
had compelled the parties to give, it was held that 
he exceeded Ms jurisdiction when he also gave direc- 
tions as to the disposition of the property in dispute 
between the parties. Ciiowdry Sheo Nundun 
Proshad v. Chowdey Nid Kanth Froshad 

[13 W. E., Cr., 44 

16. FORFEITURE OF RECOGNISANCES. 

33. Proof of forfeiture. — Crimi- 

nal Procedure Code, 1872, s. 502. — JSvidenoe on 
oath. — A Magistrate has no jurisdiction to call on a 
person wdio has entered into a recognisance bond, 
under section 493 of the Code of Criminal Procedure, 
to pay the iienalty or show cause why he should not 
do so, without previous primd facie proof, by which 
is meant evidence on oath, that it has been forfeited. 
In EE Haeieam Biebhan . , 11 Bom., 170 

84. Sufficiency of evi- 

dence io ffove forfeiture. — Before a recognisance 
can be forfeited, it must be proved that the person 
accused has either personally broken the peace or 
abetted some other person or persons in breaking it. 
The mere fact that the accused is a servant of one of 
two rival parties for whose benefit the breach took 
place is not sufficient. Queen v. Rally Bhyeub 
Sandyal . . . • 11 W. B., Cr., 52 

35, necessity to re- 

cord evidence of forfeiture, — Before a Alagistrate 
can declare that recognisances to keep the peace have 
been forfeited, he must record legal evidence in the 
presence of the accused, proving that he was about 
to do something which would cause a breach of the 
peace. In re Kalixant Roy Choivdry 

[3 B. E. B., Ap., 155 : 12 W. B., Cr., 54 

86. ^ "N ecessity for 

evidence of forfeiture . — Criminal Procedure Code, 
1S72, s. 502 , — An order estreating a recognisance or 
a bail bond must be nuide upon evidence duly recorded 
in the case, and not upon evidence taken in other 
cases. Where a Magistrate makes an order forfeit- 
ing a recognisance under section 502 of the Criminal 
Procedure Code, the terms of the section must he 
strictly followed. It is not competent to direct that 
ill default of payment the j)erson whose recognisance 
is forfeited should he imprisoned, without first issu- 
ing a warrant for tlie attachment and sale of liis 
immoveable property. In the matter of Mohesh 
Chundee Roy . . . 10 C. L. B., 571 

87. — ^ JSnidence of per- 

son hound over. — Poicer of Magistrate to reduce 
penalty. — Per Ainslie, J . — In a case in vhich pro- 
ceedings are taken for forfeiture of recognisances, the 
person against whom they are held is competent to give 


14. CANCELLING ORDER. 


15. DISCHARGE OF RECOGNISANCES. 
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EECOGTTISAITCEI .TO KEEP PEACE— 

contirimd* 

16. FORFEITURE OF RECOGNISANCES 

— eontimed* 

Proof of forfeiture — continued, 
evidence on oath on liis own behalf. Qumre ^ — When 
recognisances are forfeited, is a Magistrate iDOund to 
forfeit the whole amount of the bond, and is the 
power of reducing the sum to a penalty corresponding 
to the breach of the peace confined only to the Gov- 
ernment? IlT THE MATTES OE THE PETITION OP 

Jehan Buksh . , .15 W. B.j Cr., 87 

SB, Opportunity to 

accused for cross-examination of tcitness. — Froceed- 
inys on forfeiture of recognisance . — Criminal Pro- 
cedure Code (Act X of s. 502,— A. Magistrate 

is not justified in forfeiting a recognisance under sec- 
tion 502 of Act X of 1872, unless the party charged 
with a breach of the peace has had an opportunity of 
cross-examining the witnesses upon whose evidence 
the rule to show cause why the recognisance should 
not be forfeited has been issued. Empsess u. Nobin 
Chunhes Dtjtt 

[I. L. R., 4 Calc .3 865 ::4 C. L. R., 243 

39 , Delay in taking steps to 

forfeit recognisance. — Invalid proceedings . — 
When a Magistrate has before him the fact that a 
person convicted by him of an olfence attended with 
violence was under recognisance to keep the peace, 
and does not nevertheless proceed to forfeit such re- 
cognisance, it must he held that he thought it un- 
necessary to do so. Proceedings taken after the lapse 
of a considerable period are had and contrary to the 
intention of the law. In be Ram Chundeb Lalla 

[1 0. L. R., 134 

90 , Liability to forfeiture.-- 

Commission of offence, — Theft. — Where a person has 
been bound down by recognisance not to commit a 
breach of the peace, the amount of the recognisance 
cannot be recovered from him if he is guilty of an 
offence, such as theft, which does not amount to a 
breach of the peace, or which is not likely to occasion 
a breach of the peace. In the matteb op the peti- 
tion OP Haean Chundeb Roy 

[18 W. R .5 Cr., 63 

91, Subsequent offence, 

— A person was bound down under recognisances to 
keep the peace townirds all Her Majesty^s subjects 
for a period of one year. Some time afterwards he 
wrongfully confined and extorted a sum of money from 
two ryots who were supposed to have committed theft 
on his lands, he being for such offence fined and his 
recognisances forfeited. JELelcl that the matter ought 
to have ended with the fiue^ for the ryots not having 
offered any resistance, no hreach of the peace took 
place, iind the amount of the recognisance could not he 
taken. In the matteb op the petition op Zea- 
BtruDiN Howaldab . . 19 W. R.5 Cr .548 

,92. Criminal Proce- 

dure Code (Act XXV of 1861), s. 293. — Jurisdic- 
Uou. — A, executed in district T. a recognisance to 


RECOGNISANTCB TO KEEP PEACE-. ' 

continued. 

il6. FORFEITURE OF RECOGNISANCES 
— continued. 

Liability to forfeiture — coniimied. 

keep the peace towards JB, A. was afterwards convict- 
ed in district S. of having assaulted B. in that dis- 
trict. Meld, A, had forfeited his recognisance, and 
the Magistrate in district T. could proceed against 
him under section 293 of the Criminal Procedure 
Code. Queen v. Sham Sundeb Chowdby 

[2 B. L. R., A. Or., 11 

93. Assault.— On the 

application of A., a recognisance was taken from B, 
that he would keep the peace for six months under a 
penalty of R500. Before the expiry of the period B, 
assaulted C. Meld that there w^as a forfeiture of the 
recognisance. Jahu Bax v. Govebnment 

[6 B. L. R., Ap., 66 : 15 W. R., Or., 14 

94. Criminal Proce- 

dure Code, 1872, s. 502. — Where certain persons were 
hound over to keep the peace and were siibseguently 
convicted of voluntarily causing grievous hurt, and at 
the time of conviction the Magistrate made an order 
estreating their recognisances, as part of his judg- 
ment in the case, without in any way fulfilling the 
provisions of section 502 of Act X of 1872, and the 
convictions were quashed by the Court of Session, 
the High Court cancelled the order of forfeiture. 
Queen v. Ghisa . . . 7 3N. W,, 375 

95. — — Criminal Pro- 

cedure Code, 1872, s. 502. — Forfeiture of recogni- 
sances. — Fresh recognisances. — On the 20th of April 
1877 A. was bound dowm to keep the peace for one year. 
On the 14th of January 1878 he was convicted of an 
offence, and sentenced therefor to fine and imprison- 
ment, but no order w^as made for the recovery of the 
penalty, though the Magistrate knew that the recogni- 
sance had been forfeited. On the 2nd of April 1878 
the Magistrate, at the instance of a third party, called 
upon A. to show cause w'hy the penalty of the recog- 
nisance should not he paid, and a warrant for its 
recovery \vas issued on the 6th of June 1878. If eld 
that the WTirrant must be quashed, on the ground 
that tile Magistrate having inflicted a sentence of 
fine and imprisonment with the knowledge that tlie 
recognisance was forfeited, he was not competent to 
inflict a further penalty on a reconsideration of the 
circumstances. In the matteb OE Pabbutti Oiiuen 
Bose 3 C. L. R., 406 

90 , Forfeiture of portion of re- 

cognisances. — Criminal Procedure Code, 1861, s. 
293. — Under the provisions of section 293 a Magis- 
trate cannot direct the forfeiture of a portion of the 
penalty. Where the amount of the recognisances 
w'ere wholly out of proportion to tVie nature of the 
dispute and to the means of the parties, the High 
Court held they could not interfere, but the Govern- 
ment might be moved in the matter. In the 
matteb of the petition of Nilmadhub Ghosal. 
In the matter of the petitioxN of .Iudoonath 
Roy . . . . . 19 W, B„ Or., 1 


( 4711 ) 


DldJEST OF CASES. 


( 4742 ) 


RECOGHISAHCB TO KEEP PEACE— 

co7iUnued. 

16. FORFEITURE OP RECOGNISANCES 
— continued, 

0Y, — Reduction of penalty. — 

iPotver of Magistrate to enforce only portion of 
‘penalty.'— K Magistrate lias no power to mitigate 
tlie penalty entered in a recognisance bond, wbich 
must be enforced to its fall amount, unless Govern- 
ment forego a portion of the penalty. Anonymotts 

[1 Bom., 138 

98, Foioer of Court to 

reduce amount of penalty . — The High Court has no 
power to reduce the amount of recognisances which 
have been forfeited, but in a case of hardship the 
matter should be referred to Government. Empeess 
V . Nxjeai Htjqq 

[I. L. R., 3 Calc., 757 : 2 C. E. B., 408 

In the matteh oe the petition op Nilmadhttb 
Roy . . . .19 "W. R., Cr., 1 

In the matter op Naki Hazi . 8 C. E. R., 72 

99 ^ Mode of enforcing penalty. 

— Surety. — Imprisonment on forfeiture of recog^ 
nisance to Iceep the peace. — Section 291 of the Code 
of Criminal Procedure, 1861, did not autborise the 
imprisonment of sureties. Anonymous 

[4 Mad., Ap., 69 

RECORD. 

See Practice— Criminal Cases— Record 
IN Sessions Cases . 14 W. B., Cr., 46 
[15 W. R., Cr., 16 
7 W. B., Cr., 112 
8 W. R., Cr., 30, 57 

Signature to— 

See Practice— Criminal Cases— Signa- 
ture OP Magistrate. 

[I. L. B., 6 Mad., 396 

— of Proceeding in Small Cause 

Court. 

See Evidence— Civil Cases— Miscella- 
neous Documents — Small Cause 
Court, Proceedings in — 

[6 B. L. B., 729 ; 730, note 
7 B. D. B., Ap., 61 

— of rights. Entries in— 

See Jurisdiction op Civil Court— Rent 
AND Revenue Suits, N.-W. P. 

[I. L. B., 1 All., 613 

office, Report from— 

See Evidence— Criminal Cases— Pre- 
vious Convictions. 

[6 B. E. B., Ap., 15 

EECOEDBB OE MODLMEIH. 

Administration , 10 W. R., 86 
See Parties— Adding- Parties to Suits 
—Generally . , 10 W. R., 86 


EBCOEDEB OP MODLMEIW*— 

See Cases under' Recorders Act, 1863. 
See Superintendence op High Court- 
Charter Act, s. 15— Civil Cases. 

[6 B. E. R., 180 

1 . Jurisdiction of Recorders. — 

^Execution of decree made by Toimi Assistant Com-- 
missioner . — The Court of the Recorder of Moulmein 
has no jurisdiction to execute a decree made by tbe 
late Court of tbe Town Assistant Commissioner. 
Kyanpettee V. Nga Sha Laiv . 14 W. R., 386 

2. ' — ^ — — Trespass to per^ 

sonalty in foreign State. — Judicial cognisance . — 
Question of title . — Trespass to personalty in a fo- 
reign State (tbe title to sucli personalty depending 
upon tbe right to land in such foreign State) is cognis- 
able by the Recorder’s Court, so as to rebut a primd 
facie title to such personalty acquired witliin the 
Court’s jurisdiction. The Recorder’s Court cannot 
take judicial cognisance of the fact that the country 
in which the rights of the party attempting to 
rebut such primd facie title accrued is lawless and 
unsettled, and possesses no tribunal capable of pro- 
nouncing a decision on tlie rights of the parties 
which the Recorder’s Court could consider as the 
decision of a Court of competent jurisdiction. Al- 
though the foreign State might be civilised, and have 
Courts competent to try the title, the Recorder’s 
Court would have a right in a suit against a party 
subject to his jurisdiction to try incidentally the 
question of title to the land for the purpose of 
determining the right to the personalty. Saya Loo 
V. Nga Paw Loo . . 6 W , R., Civ Ref., 4 

RECORDER OE RAE-GOOH. 

See Cases under Recorders Act, 1863. 

See Superintendence op High Court — 
Charter Act, s. 15— Civil Cases. 

[15 W. R., 351 

" — — Cause of action.— 

Defendant out of the jurisdiction . — The Court of the 
Recorder of Rangoon had no jurisdiction in a suit 
brought against a defendant dwelling in Surat, tliough 
the cause of action arose in Rangoon. Anonymous 
Case 18 W. B., 397 

RECORDERS ACT (XXI OE 1863), 

1. — Jurisdiction of Recorder. — Recorder 

of Moulmein. — District of Amherst. — Under Act 
XXI of 1863, the Recorder of Moulmein had no power 
to order execution to issue ou a judgment of the 
late Court of the First Class Assistant Commissioner 
of the district of Amherst. In the matter op 
Ryaw Petes • . . 6 B. L. R., Ap., 15 

2 ^ Minors Act, IX of 1861. — Juris- 

diction of Recorder . — Recorders appointed under Act 
XXI of 1863 possess all the jurisdiction relative to 
minors referred to in section 1, Act IX of 1861, 
or intended to be given by that Act. In re Hutton 
[3 W. B., Bee. Ref., 5. 

3^ Jurisdiction of Recorder, — Juris- 

diction of Judge in cases of Banh in which he is 
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EEOOEBEES AOT 'CXXI QF 

tlnued* 

a shareholder.— K Recorder, under Act XXI of 1863, 
being the holder of Bank of Bengal shares, has power 
to dispose of a suit to which the Bank is a party, in a 
case of necessity, as when the Commissioner also has 
shares in the Bank. Bank of Benq-al v. Goeam 
Azim ' - . , . . . 12 W. 11.5 1S5 

— S, 11. — Jurisdiction of Recorder . — 

Suit on judgment of Court of Queen^s Bench. — In a 
suit to make a judgment passed in the Court of 
Queen’s Bench in London a judgment of the Record- 
er’s Court in Rangoon, and to enforce the said judg- 
ment in due form of law within the jurisdiction of 
the Court last mentioned, it was held, with reference 
to section 11, Act XXI of 1863, that the Recorder 
had no jurisdiction to entertain the suit, it not being 
a suit for land, and the defendant not dwelling, 
carrying on business, or personally working for gain 
within the local limits of the Court’s jurisdiction, and 
the cause of action not having arisen within those 
limits. Sieve KING-, Deoop, & Co., v. Focke 

[9 W. E.5 215 

^ — g. 17, — Withdraxoal of license to 

practise as a pleader . — The Recorder of Moulmein, 
under section 17 of Act XXI of 1863, had no power 
to withdraw a license granted by him to plead in the 
Court of Moulmein, ‘‘ except for any sufficient rea- 
son.” In the matter op Thomson 

[6 B. L. B.5 180 : 14 W. R., 257 

■ — as. 22, 25. — ^Reference to Eigh 

Court. — Execxiiion of decree,' — The Recorders could 
not, under Act XXI of 18G3, refer for the opinion of 
the High Court questions arising in execution of a 
decree. The question must be one in the trial of a 
suit. Dacosta Currie . 4 B. L. E., A, C., 50 

S. C. Asheurner V. Currie . IS W. E., 27 

In the matter op Sutherland . 9 W. E., 478 

X, s. 27 . — Appeal to Eigh Court . — 

Valuation of suit. — Where the plaintiff sued to estab- 
lish his right to a quantity of timber, the value of 
which he stated in his plaint to be Rl,590, but on 
appeal to the High Court valued his appeal at R3,100, 
and made no claim for damages, — Eeld that no 
appeal lay to the High Conrt under section 27, Act 
XXI of 1863. Mutu X). Veerapah Chettt 

[8 B. B. E.5 Ap„ 91 : 17 *W. E., 243 


EECORDS, LOSS OF— 

, — Appeal case to Eigh Court.— Proce- 
dure. — Where the records of a case in appeal were 
not forthcoming, the High Court ordered the return 
of whatever papers had been sent up, together wutk 
such papers as the pa.rties had respectively filed, 
with a direction to the lower Court to summon both 
parties, and to take such further evidence as either 
of them might think fit to adduce in support of his 
case, and to return such evidence with its owui opinion 
for final disposal by the High Court, Bunwabbv 
Lall V. Furlong . , . . 8 W. E., 38 

in Mutiny by burning. 

See Possession — Evidence op Title. 

[4 B. L. E., Ap.5 21 

EBDEMPTIOlSr. 

See Cases under Mortgage —Redemp- 
tion. 

Conditional decree for— 

See Decree — Form of Decree — Mort- 
gage . I. L. E,, 1 All., 344, 524 

^ Deere© for — 

See Set-opp— Set-opp allowed. 

[I. L. E., 4 Calc., 742 

— Eight of— 

See Cases under Equity op Redemption. 

See Cases under Mortgage — Redemp- 
tion-Right OP Redemption, 

Suit for— 

See Decree — Form op Decree— Mort- 
gage . . I. L. E., 7 Bom., 11 

See Jurisdiction— Suits for Land — 
General Cases . I. L. E., 1 AIL, 431 

See Limitation Act, 1877, s. 2. 

[I. L. B., 9 Bom., 475 

See Cases under Limitation Act, 1877, 
ART. 148 (1871, art. 148). 

See Cases under Mortgage— Redemp- 
tion. 

of usufructuary mortgage. 

See Decree— Form op Decree— Mort- 
gage . I. L. R., 1 All., 344, 524 




2 .- 


- s, 27 and S. 39. — Appeal . — Valua- 


tion of suit.— The Recorder of Moulmein, in trying 
an administration suit, valued at El 3, 000, found as 
to R6,000 in value of the property claimed that it 
did not exist. The value of the amount decreed by 
him amounted to ^7,000. Eeld that, under Act 
XXI of 1863, sections 27 and 39, the appeal lay in 
the first instance to the High Conrt, and not to the 
Privy Council. Hawabi v. Ibrahim Salt Bhat 
Dapti 5B.L. E., 305 


S.' C. Howah Bee v. 
Duplee 


Ibrahim Sales Bhoy 

. 13 W. E., 893 


See Cases under Mortgage— Redemp- 
tion. 

See Munsip . I. L. B., 1 All., 620 


EEFEEEXCE FROM SITDBEB COURT 
AT AGRA. 


Psfahlishment of Eigh Court. — Bet- 
ters Patent, N.-W. P., 1S66, s, 27.— The Sndder 


Court, being equally divided, Tot'crred a case for the 
opinion of the High Court of Calcutta. The High 
Court at Agra having been established in the mean- 
^^,^\nle,—-Eeld that the Chief Justice of that Court 

7 N' , . 
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BEPEE-EWCB BR.OM: SUBBER COURT 
AT AG-RA'— 

had power to hear and determine the case. Udey 
Kunwab V. Ladu 

[6 B. Ii. R., 283 : 15 W. R., 
P, C.j 16; 13 Moore’s I. A., 585 

EEPERBHCE TO PUBB BEHGH. 

Power of one Judge to refer, 

—When the senior Judge of a Division Bench of the 
High Court composed of two Judges passes an order 
which he intends as a final judgment in a case, the 
junior Judge cannot of his own authority refer the 
case to a "Full Bench. In the mattek or the 
PETITION OP CHUNBEE KANT BhHTTACHAEJEE 

[B. B. it., Sup. VoL, Ap., 43 
S. C. Chtjndee Kant Bhttttachaejee v. Binda- 
BHN Chunbee Mooheejee . 7 W, R .5 277 

2 . Refusal to answer question 

wlieii found not to arise in tlie ease. — The 
majority of the Judges of a Full Bench refused to 
answer the question referred, on the ground that it 
did not arise in the case. Inbea Chanbea Dug-ae 
Beinbabtfn Bihaba 

[7 B. B. R., P. 251: 15 W. R., P. B., 21 

3^ Question referred not answered on 

the ground that it did not arise in the case. Gieish 
Chanbea Lahbby v, Faeie Chanb 

[B. B. R.j Sup. VoL, 503 

Gopab Chhndee Roy v. Gooeoo Doss Roy 

[B. B. B.j Sup. V 0 I .5 764, note 

/See also Ram Kanth Chowbhey v, Bhhban 
Mohan Biswas, pe?^ Peacoce, C. J. 

[B. B. R., Sup. VoL, 25 : W. B., P. B., 183 

See Kietee Naeain Chowbhey v, Peotap 
Chhnbee Bbeooah . W. R,, P, B., 129 

4^ Kemp and Macpheeson, J. J., 

were of opinion that the first question referred did not 
arise in the case, and therefore should not have been 
answered. Peosonno Coomae Pal Chowbhey v. 
Koylash Chttnbee Pal Chowbhey 

[B.B. R., Sup. Vol.,759 
2 Ind. Jur.j W. S., 327 : 8 W. R., 428 

; 5. Bifferenee of opinion Be- 

tween individual Judges. — 'Practice. — A ques- 
tion arising from a conflict of opinion between 
individual Judges is not, properly speaking, the sub- 
ject of reference to a Full Bench. Raj Koomae 
Singh Sahebzaba Roy . I. B. R., 3 Cale., 20 

6 . Praetice, — Regitlar appeal , — 

Special appeal. — On a reference to a Full Bench 
from a special appeal, the Full Bench will decide the 
special appeal^ but on a reference from a regular 
appeal the Full Bench will only decide the point 
referred, and send the case hack to he dealt with by 
the Bench which made the reference. Shebae Reza 
' '1?, Amzab Ali 

[I. B. B., 7 Calc., 703 : 10 C. B. R., 121 

* 1 , Matter not decided in order 

'of refe^ence.-~‘Zmi^:c^a■o^^ Act, XV of 1S77, sch. 


REPEREUOB TO PUBB BEMCH.— Mat- 
ter not decided in' order of reference-™ 
continued. 

Hi art. 64. — Statement of account %nsigneA. — Cause 
of action. — The plaintiffs claimed 011 a statement 
of account in writing dated the ISth October 1877 5 
this statement of account was not signed by the 
defendant. The date of the institution of the suit 
was the 80th September 1880. A Division Bench of 
the High Court held on the appeal on the case com- 
ing up before them on the 18th October 1877, that 
the suit was not based upon any express contract 
made between the parties ; that the transaction wliicli 
took place on that date did not constitute an im- 
plied contract ; and that, therefore, these contentions 
were not open to the plaintiffs ; hut the Court referred 
the question whether the plaintiffs’ claim, so far as it 
was based on the statement of account on the ISth 
October 1877, fell within article 64 of schedule II 
of Act XV of 1877. ICeld by Mittee, Peinsep, 
and McDonell, J. J. — That the question referred 
was a matter of limitation arising in the case which 
had not been decided in the order of reference, 
and without such a decision the case could not be dis- 
posed of j and as to that point, that the statement of 
account, not being signed by the defendant, did not 
fall within the terms of article 64 of schedule II of 
Act XV of 1877. Seld by Gaeth, C. J, and Tot- 
tenham, J. — That the Division Bench having held 
that the transaction afforded no basis for a suit, 
had disposed of the case, and the question referred 
was therefore immaterial. Duhhi Sahxj ij. Maho- 
MEB BIKHU 

[I. L. R., 10 Gale., 284 : 13 C. B. R., 445 

3 , Ma tter not decided in or made 

tlie subject of reference.— /or eiemiow hp 
Full Bench.— Ber Tyeeell, J., that in a reference 
to the Full Bench the only matters which can legally 
be attended to are the cases referred, and it is not 
competent for the Full Bench to review or pronounce 
judicial opinions upon the Court’s judgment in cases 
which have been finally decided and not made the 
subject of reference. Jagram Bas v. Narain Lai, 
I. L. 7 All., 857 ; and Afzal-un-nissa Begamv, 
Al All, 1. L. E., 8 All., 85, followed and explained. 
Jabh Rai V. Kanizah Husain 

[I. B. R., 8 All., 576 

B,EPBRENCE TO HIGH COURT— CIVIB 
CASES. 

See Recoebees Act, 1863, ss. 23, 25. 

[4 B. B. R., A. 0., 50 
13 W. R.i 27 
9 W, B., 478 

See Review — Powee to Review. 

[I.L. R.,10Bom., 68 

See Right to Begin . 13 B. B. R., 142 

See Cases under Small Cause Court, 
Moeussil — Peactice anb Procebuee — . 
Reeeeence to High Court. 

See Cases unber Small Cause Court, 
Peesibency Towns— Practice and 
Procebuee— Rbeeeence to High 

Court. 
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BBPEREHCE TO HIGH COtTBT—CIVIL 


BEEBE, EHCB TO HIGH C01JRT-.CEI-. 
MIHAL CASES — continued^ 


CASES — ■continued. 

1. — ^ Question for reference.— -^cjf 

XXIII of 1861, s, 28.- — Question arising on applica- 
tion for renieio . — ^Section 28, Act XXIII of 1861, 
merely authorised the reference of such questions as 
might arise in the trial of the suit, and not of questions 
arising on an application for a review of judgment, 
which cannot in any sense be considered as the trial 
of a suit. Bonomally Deo v. Ram Sodoy Chtjce:- 
EEBUTTY . . . . 17 W. R., 95 

— Questio7i arising 

on application for revieio . — A reference cannot he 
made upon an application for a review of judgment. 
Talim Mondal r. Watson & Co. . 17 W. E., 94 

Order made on ap" 

plication for prohaie. — Court of concurrent j^mdsdic- 
tion. — Succession Act {X of I860), ss. 182,264. — Code 
of Civir Procedure (Act X of 1877), s, 617,—The 
order made by a District Judge on an application for 
probate not being a final order, cannot be referred 
for the opinion of the High Court under section 617 
of the Code of Civil Procedure. But the Court will, 
under certain cirouinstances, entertain such an ap- 
plication, as a Court of concurrent jurisdiction, under 
section 264 of the Succession Act. In the mat- 
ter OE Monohue Mookeejee 

[I. li. R., 5 Calc., 756 : 7 C. L. B., 228 

4 .^ Criminal Pro- 

cedure Code, 1877, s. 617 . — Case in loliich there is no 
appeal , — It is only when a matter ciuinot come 
before tlie High Court as a Court of Appeal that a 
reference can be made under section 617 of the Civil 
Procedure Code (Act X of 1877). Keishna Hath 
Sircar v . Ram Kumar Db . . 7 C. L. E., 144 

5 ^ Civil Procedure 

Code, 1882, s. 617. — Final decree or order. — A Mun- 
sif, being of opinion that he had no jurisdiction to en- 
tertain a particular suit, made an order returning the 
plaint for presentation to the proper Court. An 
appeal was preferred under section 588 of the Civil 
Procedure Code, to the District Judge, who, enter- 
taining doubts upon the question of jurisdiction, 
referred the matter to the High Court, under section 
617. Seld that, inasmuch as the order of the 
Munsif was not a final decree in the suit, and any order 
of the Judge in appeal disposing of the plea of 
jurisdiction would not anioniit to a final decree 
within the meaning of section 617 of the Civil Pro- 
cedure Code, the High Court had not jurisdiction to 
entertain the reference. Ramphul v. Dueg-a 

[I. L, R., 7 AIL, 815 

REBEBBHCE TO HIGH COUET-CRI- 

MIHAL CASES. 

See Counsel , . 9 B. L. R., 417 

[I, L. R., 1 Bom., 64 

See Plead EE — Appointment and Ap- 
PEAEANCE . 6 B. L. R,., Ap., 46 

[17 W. R., Cr., 37 
Bee Riq-ht to Beg-in . 9 B. L. R., 417 
[20 W, R., Cr., 33 
I. L. R., 8 Bom., 200 


— ^ j’or eonfirmatioH of sentence of 

dea,tli. 

See Criminal Procedure Code, 1882, s, 
374 (1872, s. 287, PARA. 1). 

[5 H. W., 130 

See Criminal Procedure Code, 1882, 

S. 376 (1872, s. 288). 

[I. Ij. R., 1 Bom., 639 
l9 W. R., Cr., 57 

Right of— 

See Oppencb committed bepoee Penal 
Code. . I. B. R., 1 AIL, 599 

X. Discretion of Magistrate. — 

Criminal Procedure Code, 1872, s. 296. — A Magis- 
trate should, under section 296, Criminal Procedure 
Code, exercise a discretion as to whether he will 
refer a case to the High Court, and is not bound 
to refer every case in wdiich he may detect an error. 

S W. R., Cr., Let. o, explained. Nibarun Chun- 
DEB Bass v. Bhuggobutty Churn Chatteejee 
[20 W. R., Cr., 40 

2. Power to refer.— Power of 

Joint Magistrate. — Criminal Procedure Code, 1861, 
s. 434 . — A Joint Magistrate of a district had no 
power to make a reference to the High Court under 
section 434 of the Code of Criminal Procedure. Such 
references can he made only by the Sessions Judge 
or by the Magistrate of a district. Queen v. 
Chooeamoni Sant . . . 14 W. B., Cr., 25 

3 . Poiver of Magis- 

trate. — Case heard hy Sessio^is Judge. — One of two 
prisoners, who were tried jointly before a Bench of 
Magistrates on the complaint of the District Magis- 
trate, appealed to the Sessions Judge and was ac- 
quitted. The District Magistrate thereupon, under 
sections 296 and 297 of the Criminal Procedure 
Code, 1872, transmitted the proceedings in the case to 
the High Court, and asked that they might he quashed 
on the ground that there had been a failure of 
justice. Held that the Magistrate was not com- 
petent to refer the proceedings of a superior Court 
to the High Court. In the matter of Datid 

[6 C, D. B., 245 

4* Pouter of Magis- 

trate . — Order of Appellate Court. — Criminal Proce- 
dure Code {Act X of 1872), ss. 295, 296, and 297 . — 
A District Magistrate, being of oi^inion that the 
Sessions Judge had, on appeal, improperly set aside 
a conviction made by a Cantonment Magistrate, 
referred the matter to the High Court under section 
297 of the Code of Criminal Procedure. Held that 
the Magistrate had no power to make such a refer- 
ence. In the matter of the petition of Ram 
Ball. Empress ?j.„Ram Ball 

[I. D. R., 8 Calc., 875:. 

5^ Mode of reference. — Criminal 

Procedure Code, 1861, s. 434. — Beasons for refer-- 
ence hy Judge. — A Sessions Judge, in referring a 

7 N 2 
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BBFBRBHCE TO HIGH COUBT-CBI- 
MINAIi CASES. — Mode of Befereace — 

continued, . 

case under section 434 of the Code of Criminal 
Procedure, should state reasons of his own for the 
reference, and not merely send up the reasons which 
may have been left by his predecessor. BatooIj 
Nashto V, Bhuoloo Chowkeedae 

[10 W. B., Cr., 50 


6 . 


Question as to validity of 

Criminal Procedure Code^ 1872, 


commitment, 
s, 296. — Potver of Se.ssions Court to set aside com- 
mitment , — The Court of Session has no power to 
set aside a commitment made under its direction. If 
it do\ihts the legality of the commitment, it should 
make a reference to the High Court. In the mat- 
TEB OE THE PETITION OF HASSAN RazA KhaN 

[7 K. W., 211 


1 . 


Order contrary to law. — Ses- 


sions Judge , — Criminal Procedure Code, 1872, 
296. — Where a Sessions Judge considers that a judg- 
ment or order is contrary to law, or that the punish- 
ment is too severe, he should report the proceedings 
to the High Court in the manner prescribed by the 
circular order of 15th July 1863, which is applicable 
to references under section 296 of the Code of Crimi- 
nal Procedure^ 1872. Rajkisto Paul v. Nitty a- 
NUND Paul . . ,20 W. K., Cr., 50 

Question of jurisdiction 


pending trial. — Peferenoe under s. 296 of Act X 
of 1872 hy Court of Session. — A Court of Session, 
after it had asked the assessors their opinion in a case 
which was being tried by it, suspended the trial of 
the case and made a reference to the High Court 
under section 296 of Act X of 1872, on a question 
of jurisdiction which had arisen in the trial of the 
case. Held that it wus not intended that that sec- 
tion should be so used, and the Court of Session must 
dispose of such question itself. Empeess of India 
1?. Bhup Singh . . . I. L. B., 2 AIL, 771 


Question of sufficiency of 



evidence. — Criminal Procedure Code, 1861, s. 434. 
— Section 434 of the Code of Criminal Procedure, 1861, 
contemplated reference to the High Court in cases 
where the sentence or order is contrary to law. A 
case where a Magistrate had convicted of an offence 
on the evidence of one witness whom he considered 
credible was held not a proper subject of reference to 
the High Court. Queen v. Hindu 

[8 W. B., Cr., 60 

Power of High Court on 

reference. — Criminal Procedure Code, 1882, s.4S4. 
— The power exercised hy a Court sitting as a Court 
to decide questions of law reserved in criminal cases 
under section 434 of the Criminal Procedure Code 
(X of 1882) is the power of review, and the Court is 
a Court of Reference and Revision. Qdeen-Em- 
PEESS t). Appa Subhana Men'dee 

[I. Ii, R., 8 Bom., 200 

Illegality in pro- 

Criminal Procedure Code, 1861, 434 . — 


BEPEB,BHCB TO HIGH COITB,T-~CBl- 
MIHAL OASES.— Power of High Court , 

on reference— 

The Court can only interfere under section 434, Code 
of Criminal Procedure, when there is some illegality 
in the proceedings of a lower Court. Queen r. Joy 
Kishen Ball . , . 12 W. B., Cr., 46 


12 . 


Criminal Proce- 
Verdict of acquit- 


d'ure Code, s. 307 . — Trial hyfiry. 
tal—JSigh Courts power of interferenae with the ver- 
dict of a jury.— In a case referred under section 307 
of the Criminal Procedure Code (Act X of 1882), tlie 
High Court will not, as a rule, interfere with the 
verdict of a jury, except when it is shown to he 
clearly and manifestly wrong. Queen- Kmpbess e. 
Mania Dayal . . I. B. R., 10 Bom., 497 


18. 


as to 


credihiliti/ of witnesses.— Criminal Procedure Code, 
1S61, s. 494.™ Section 434 gave the High Court no 
power to interfere in a case where the 'ditference of 
opinion between the Magistrate and the Judge was 
as to the credibility of witnesses.^ The Magistrate's 
order may he an improper one, hut if passed on legally 
sufficient evidence it cannot be called illegal. OoDLA 
Baekat . , . • 18W. B., Cr., 7 

In the mattee of Ramdhun Mundlb 

[18 W. R., Cr., 89 


14. 


Criminal Proce- 


dure Code, 1872, s. 296.— Acquittal by Magistrate.- 
When a Magistrate, having culled on the prisoners for 
their defence, takes the evidence of a witness and 
tinally acquits them of the charge, the High Court 
had no power to interfere upon a reference made to 
it under section 296, Act X of 1872. Okhoy Teli 
r. Modhoo Sheikh . . 19 W. B., Cr., 55 


15. 


Criminal Proce- 


dure Code, 1872, s. 296 . — Order of Magistrate reject- 
ing application for restitution of forfeited property, 
—The High Court declined, ■ on a reference under 
section 296, Code of Criminal Procedure, to interfere 
with the order of a Magistrate rejecting an applica- 
tion for the restitution of property which had been 
sold some years ago under the provisions of sections 
183 and 184 of the Code. The proper mode of raising 
the question as to the propriety of the order would 
be by a regular suit against the Government. In 
THE MATTEE OF THE PETITION OF GhUMUNDEE 

Singh . , . . • 28 W, B., Cr., 80 


16. 


Talcing up on 


reference case where sentence of imprisonment had 
expired. — Where the imprisomnent awarded on a 
summary conviction before a Magistrate had already 
expired, the High Court declined to go. into the case 
on a reference from the Sessions Judge, because it 
would he no advantage to the prisoner to do so, and 
because, if the Magistrate's proceedings were quashed, 
the prisoner would be put to the risk of being tried 
again for the offence with which he had been charged. 
Kopil Dolai V , Kakhai Jenna 

[24 W, B., Cr., 71 
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BEFEE,ElSrCE TO HIGH ' COUET— CEI- 
MIHAIj cases — contimed, 

17 . Right of connsel to be 

heard.-- Crimiml JProcedure Code, 1872, 8,296,— 
CoLiTisel cannot claim as of right to he heard on a 
reference to the High Court under section 296 of the 
Criminal Procedure Code. Keg-, v. Devama 

[I.L.R., lBom.,64 
See Angelo «j. Caegill . 9 B. L. B., 417 

BEEUED OE STAMP DUTY. 

See Stamp-Duty, Eeednd oe— - 

REPUSAE TO GIVE RECEIPT EOR 
SUMMOHS. 

See Penal Code, s. 173. 

[I. L. R., 3 Calc., 621 
5 Bom., Cr., 34 
I. H R., 6 Mad., 199, 200, note 

BEPIJSAE TO PERFORM SERVICES. 

See Seeticb Tenube. 

[I. Ii. R., 4 Calc., 67 

REFUSAL TO REGISTER. 

See Cases endee Registeation Act, 
1877, s.3o (1871,8.35). 

See Cases under Registration Act, 1877> 
B. 73 (1866, s, 84 ; 1871, s. 73). 

REGIMEETAX. DEBTS ACT*. 

20 & 27 Viet, c. 57, ss. 5, 7, 8, 

10, 12, 22, & 35. — -Committee of adjustment . — 
Moyal arrant, e. 17, — Surplus 7^ — Person .’’ — 
Bona fid es. — The president of a committee of adjust- 
ment, appointed under the provisions of 26 and 27 
Victoria, Cap. 57 (Regimental Debts Act, 1863), wrote 
to the Agra Bank at Bombay a letter enclosing the or- 
der by which the committee had been appointed, stat- 
ing that he had given over to the widow of a deceased 
officer the whole of the estate of her husband by direc- 
tion of the Military Secretary to Government, and 
requesting the bank to conform to her instructions 
concerning the amount of deposit receipts then in 
charge of the bank in the name of the deceased officer. 
The widow had taken out no letters of administration 
to the estate of her hushandj nor had she a preferential 
claim or any preferential charge against it, hut she 
paid all the preferential charges. On receipt of the 
letter from the president of the committee of adjust- 
ment, the hank paid over all the moneys of the deceased 
officer in their hands to his widow. In a suit brought 
against the bank by the first plaintiff (the grand- 
daughter of the deceased officer), who had taken out 
letters of administration to his estate on 6th June 
1873, and her husband, the second plaintiff, to re- 
cover two thirds of the moneys so paid by the bank 
to the widow, with interest, — Meld that, on the pay- 
ment, by the widow, of the preferential charges, the 
whole of the property remaining in the hands of the 
committee was ‘‘ surplus,” within the meaning of 
section 5 of the Regimental Debts Act of 1863, and 
that, assuming the Agra Bank at Bombay to he 


REGIMEKTAL DEBTS ACT, 26 & 27' 
Viet, c. 57, ss. 5, 7, 8, 10, 12, 22, & 

— continued. 

“within the command,” within the meaning of sec- 
tion 7, the moneys of the deceased officer in the hands 
of the bank, as being part of such “ surplus,” should 
have been dealt with by the committee in accordance 
with the provisions of section 10 of the Regimental 
Debts Act, 1863, and clause 17 of the Royal Warrant, 
and should have been remitted to the Military Sec- 
retary to Government. Meld, also, that the Military 
Secretary to Government had no authority to pay or 
order the payment of such “ surplus ” to any person 
except in accordance with the provisions of section 
12 of the Hegimental Debts Act of 1863. Meld, also, 
that section 8 of the Regimental Debts Act of 1863 
did not render it incumbent on the widow, for the 
purpose of ousting the jurisdiction of the committee 
of adjustment, to pay the preferential charges before 
the committee had taken any steps under section 7. 
The true construction of section 8 is that, on pay- 
ment of the preferential charges, the committee of 
adjustment must be regarded nsfuncti ojficio, except 
for the purpose of reporting, and should make over 
whatever property they have, which comes under the 
denomination of “ surplus,” in accordance with the 
terms of section 10. Meld, also, that the letter of 
the president of the committee of adjustment was a 
sufficient notice to the bank that the committee were 
fnneti officio, and that the period had arrived when 
the civil law stepped in to regulate the case. Quaere, 
— Whether the bank could be held to be a “person” 
within the meaning of section 22 of the Regimental 
Debts Act of 1863; but even if it could, — Meld that the 
hank were not protected by that section, the payment 
by them not having been made to a representative ” 
as defined in the Act. Meld, also, that the bank were 
not protected by section 35 of the Regimental Debts 
Act, the payment not having been made “in pur- 
suance ” of the Act and the carelessness of the hank 
in paying the money having been such as to amount 
to positive negligence, and debar them from pleading 
that they acted under the hand fide belief that the 
payment was made in pursuance of the Act. Pern- 
berton v. Chapman, 7 M. ^ B., 210, distinguished, 
Saestedt V, Agka Bank . , 12 Bom., 268 

REGISTRAR, OPFBHCB COMMITTED 
m BROCEEDIHG BEFORE— 

See Ceiminal Peocbduee Code, 1882, ss. 

480, 481, 482 (1872, ss. 435 & 436). 

[13 B. L. R., Ap., 40 

REGISTRAR OF HIGH COURT. 

^Examination of stamps. — The exa- 
mination of stamps is a fiscal duty belonging to a 
revenue officer, and the Registrar of the High Court 
is not responsible for it. Bhikoo Mollah v. Rash 
Monee Dossee ... .9 W. R,, 357 


Beng. Reg. XXXVI of 1793, s. 

Vt.— Document registered by X/^«^^--This Begulation 
did not ax)ply to registration by Kazis. Sreemunt 
Kowae V . Akbub Mundul . 8 W, B., 43a 


REGISTRATION. 
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U'EQIBTnATlOl^-contimied. 

Mad. B,eg. XVII of 1802, s. 3, 

— Instrument of hjpothe cation . — An instrument of 
Iiypotheeution is a mortgage instrument, and may as 
such be registered under Kegulation XYII of 1802, 
section 3. Kadaksa Eautan v. Eaviah Bibi 

[2 Mad., 108 

BEG-ISTRATIOH ACT XIX OF 184:3. 

See Cases tjndes BEaiSTEATiow Act, 

1877, s. 50. 

— s. 2.— Satisfied/^ Meaning of . — 

Belli that tlie term satisfied as used in section 2, 
Act XIX of 1843, did not merely signify that tbe 
mortgage-money might be realised by sale, but that 
ail tlie stipulations of tbe mortgage-deed were to be 
performed, and its terms and conditions fulfilled. 
PuEsiBii Naeain Eai V. Mahomed Shookool 
Huq . . . IH.W., 38:Ed.l873, 35 

' 2 ^ — Const-ruction, — Mortgages. 

«^I)eecl of sale. — Deed tainted hy f raud. — The words, 
any knowledge or notice of any such unregistered 
deed or certificate alleged to be had hy any party to 
such registered deed or certificate notwithstanding,’’ 
in section 2, Act XIX of 1843, referred not only to 
the mortgages and certificates mentioned in that i^art 
of the section which immediately precedes these words, 
but extended also to the deeds of sale or gift which 
were mentioned in tbe earlier part of the section. 
The words provided its authenticity he established 
to the satisfaction of the Court ” in the same section, 
pointed not merely at the exclusion of a forged deed 
from the benefit of the Act, hut also of a deed tainted 
by fraud, although in other respects genuine. 8 kee- 
NATH Bexjttaohaejee Eam Comul Gah&oolt 
[3 W, B., P. C., 43: 10 Moore’s I. A., 220 

3 ^ Construction. — Bffect of 

registration. — The Avords in Act XIX of 1843, “pro- 
vided its authenticity he established to the satisfac- 
tion of the Court,” were introduced in order to pre- 
vent any sup|)osition that registration would give to 
a merely fictitious transaction any efiect which it 
would not otherwise possess. XAEASANisrA v. Ga- 
VAPPi 3 Mad., 270 

BEGISTRATIOH ACT, XVI OF 1864. 

s. 13. 

Cases undeb Eeoisteatioh Act, 
1877, s. 17. 

and ss. 17 Bz 68. — Admis- 

sihility in evidence. — Priority of registered over 
imregistered deed. — 'A deed creating an interest in im- 
moveable property exceeding in value El 00 executed 
prior to 1st January 1865 was not affected by Act XVI 
of 1864, section 13, although it might have been re- 
gistered under section 17. All former Acts and Ee- 
gulatioii having been repealed except in respect of 
registered instruments, an unregistered deed, creating 
an interest in immoveable property exceeding in value 
EiOO executed prior to 1st January 1865, was not, hy 
any provision of Act XVI of 1864, posti^oned to a 
registered instrument executed siibseq^uently to that 


EEGISTEATIOM ACT, XVI OF 1864, Q, 
13 and ss. 17 & 68 — eoivtinued, 

date. Chuttebdhaeee Missee t\ Xitesihgh Dftt 

SOOKOOE 3 Agra, 371 

[S. C. Agra, F. B., Ed. 1874, 163 

Section 13 did not apply to deeds executed before 
1st January 1866, and section 17 contained no penalty 
for non-registration. Bama Soondheee Dossia v. 
Madhdb Chundee Goohoo . 8 VT. B., 269 

s. 15. 

See Pleadeb— Eemtjneeatiok. 

[9W.B,., 101 

See Cases tjndee Eeq-isteatioh Act, 

1877, s. 77. 

s. 16. 

See Peomissoey Note, Poem oe — 

[6 B. L. B., Ap., 40 

s. 17. — Construction. — Inducement to 

register old deeds . — Section 17, Act XVI of 1864, did 
nob say that deeds executed prior to the passing of 
the Act should not be received as evidence in Courts. 
It was intended merely to encourage parties to regis- 
ter old deeds at once, Kaeoolale Thaeooe •». 
Dhoob'AI MundhI; . . .8 W. E., 86 

s. 29. 

See Eeoisteatioh Act, 1877, ss. 34, 35. 
s. 5L 

See Bond . , .3 Mad., 88 

[5 B. Xi. E., 167 

— Becord of agreement hy Begis- 

trar. — Signature of Begistrar. — Section 51, Act XVI 
of 1864, did not require a Eegistrar to record the 
agreement there spoken of entirely with his own 
hand. The signature of the Eegistrar was sufficient. 
Hobeebo Sobaie V. Hossein Ali 

[5 V/. B., S. C. C. Bet, 14 

s, 52. 

See Bond . . . ■ 3 Mad., 88 

[5 B. Is. E., 167 

See Small Cause Cotjet, Mophssil— Jh- 

EISDICTION — EeGISTEATION ACT. 

[4 W, B., S. C. 0. Bet, II 

s. as. 

See Eegisteation Act, 1877, s. 50. 

BEGISTRATIOIN ACT, XX OF 1868. 
s. 2. 

See Eegisteation Act, 1877, s. 3. 

[3 B. B. B., A. C., 394 
S. C. 12 W. B., 366 
3 Agra, 157 
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B.E0IBTRATIOH ACT, XX OF 1866, s. 
17. 

See REaiSTRATiON Act, 1877, s. 17. 

— ^ — s» 21. 

See REaisTEATiON Act, 1877, s. 21. 

■ [4 Mad., 91 


See Kegisteation Act, 1877, s. 23. 

[15 B. li. R., 228 
24 W. B., 75 
L. E., 2 I. A., 210 

— s. 24. 

See Registration Act, 1877, s. 23. 

[15 B. B. R., 228 
24 W. B.„ 75 
L. R., 2 I. A., 210 

— s. 32. 

See Appeal — Acts— Req-istkation Act. 

[6 B. L. E., 578, note 

— s, 36. 

See Registration Act, 1877, s. 34. 

[15 B. li. B.„ 228 
24 W. E., 75 
L. E., 2 I. A., 210 

— s. 40. 

See Registration Act, 1877, s. 39. 

[4 Mad., 91 

— ss, 44 & 46. 

See Registration Act, 1877, s. 57. 

[3 Bom., O. C., 135 | 

— s. 48. 

See ‘Cases under Registration Act, 

1877, s. 48. 

— s. 49. 

See Cases under Registration Act, 

1877, s, 49. 

— s. 50. 

See Cases under Registration Act, 

1877, s. 50. 

s. 52. 

See Appeal— -Acts— Registration Act. 

[I. I*. E., 1 All., 377, 583 
7 W. E., 130 

See Limitation Act, 1877, art. 179 
(1871, art. 167)— Law applicable to 
Application por Execution. 

[I.L. E.,1 All., 586 

. See Registration Act, 1871, s. 2. 

[6 Mad., 351 


EEGISTBATIOM. ACT, XX OP 1866, ss. 
52&:53. 

See Appeal— Acts — Registration Act. 

[I. L. R., 3 Calc., 5X7 
7 W. E,., 115, 130 
4 H. W., 20 
1. 1,. R., 1 AIL, 377, 583 
I. L. B., 5 Bom., 673 
I. L. E., 11 Gale., 169 
I. L. B., 12 Calc., 511 
See Limitation Act, 1877, art. 178 
(1859, s. 22) . . 18 W. B,, 512 

[I. B. E., 10 Calc., 196 
I. L. E., 5 Bom., 673 
I. L. E., 1 AIL, 586 
See ’ LimiTxVTION Act, 1877, art. 179 
(1871, ART. 167) — Law applicable to 
Application toe Execution. 

[I. L. B., 1 AIL, 586 
See Cases under Mortgage — Sale op 
mortgaged Property — Money-de- 
crees ON Mortgages. 

[I. L. R., 9 Calc., 651 
I. B. E., 1 AIL, 236 
8 M. ‘W., 123 
14 B. L. B., 408 
19 W. B., 83 
I. L. E., 2 Mad., 108 

See Registration Act, 1871, s. 2. 

[6 Mad., 351 

See Res Judicata— Cause op Action. 

[14 B. li. B., 408 
8 B. L. B., Ap., 92 

See Small Cause Court, Mopussil— 

J uRiSDicTioN— R egistration Act. 

[I. li. E., 11 Calc., 169 
18 W. E., 199 

See Small Cause Court, Presidency 
Towns— Jurisdiction— Registration 
Act . . . 6 B. L. B., 177 

See Special xIppeal — Orders subject 
to Appeal , I. L. E., i Mad., 401 
[I. L, B., 11 Calc., 169 

See Superintendence of High Court- 
Civil Procedure Code, s. 622. 

[I. L. E., 1 Mad., 401 

1. and s. 54, — Bond for de^ 

livery of faddy, — Money-londs. — Sections 52 to 64, 
Act XX of 1866, contemplated money-bonds only. A 
bond for the delivery of paddy witboiit spocihcatioii 
of its money value, or of the amount to be paid in 
case of non-delivery, could not be summarily en- 
forced under section 63 of that law. Jadub 
Mundul V, Bishoo Sirdar . 15 W. E., 369 

2 . Bonds liyfotJieeaMng im- 

movealle yroferty. Bonds containing hypothecation 
of immoveable property ^vere not excluded from the 
provisions of sections 52 and 53 of Act XX of 1866. 
Gobind Shunkebjee V, Giedhareb Sing 

[1 W., 00 : Ed. 1873, 142 
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BBGISTRATIOH AGT, XX OP I8669 ss. 

52 & 53 — conLimed. 

WOOMA Chuen Mookeejbe V, Hxteby Chxjbn 
Bose * * . . 11 W, B., 60 

3 ^ Bond. — Instalment. — A 

bond, payable by instalments, stipulated that, in 
case of default iu payment of two successive instal- 
ments, tlic wliule amount secured should become 
due. Held that a petition in a summary way could 
not be presented under section 63 of Act XX of 
186G. In' tue matter of the Indian Registra- 
tion Act, 18G0. In the matter of Laohmipat 
3ing Dugar Koy 

[2 B. L. B., O. C., 151 : 11 W, B.., O. C., 24 

Venithithan Chbtty v. Moothiboolandi 
Chetty , . . • .6 Mad,, 4 

Geisii Chundee Chowdhry t?. Kristo Soondub 
Sandyal . . . .14 W. B.J 277 

4 , jBond fayalle hy instal- 

ments. — Agreement that on non-payment of interest 
amount of hand should become due, — A bond payable 
two years after date contained a stipulation that in 
case of default being made in payment of interest on 
the principal sum secured, the principal sum, with 
interest up to the due date of the bond, should at 
once become payable. The bond was specially re- 
gistered under section 52 of the Registration Act, 
1866. Held that such an agreement did not come 
strictly within the words of sections 52 and 53 of 
the Act, and could not, therefore, be summarily 
enforced by petition under section 53. In the MAT- 
TER OF THE PETITION OF GaNPDT MaNIKJI PaTIL 

[6 Born,, O. C., 64 

5 ^ — Summary application . — 

Representative of The summary remedy 

under section 53 of the Eegistration Act, 1866, was 
made applicable only as between the immediate parties 
to the registered obligation. Such remedy, therefore, 
could not ho enforced by the representative of an 
obligee. In the matter of the petition of 
SuBBuviYAN , * , .4 Mad., 233 

Eamnaeain Doss Bis-was v, Seeemunth Poddab 

[9 W. B., 498 

Kor by an assignee of the bond, Gaue Mohhn 
Das)S n. Ramrup Mazoomdab 

[1 B. D. B ., A. C., 42 
8. a 10 W. E., 84 

.. . 1 . ,. ^, . . . . — Broceeding against heirs of 

obligor. — An agreement recorded on a bond or obli- 
gation under section 52, Act XX of 1866, binds the 
obligor only, and not his heirs, who cannot he sum- 
marily called upon to show cause why a decree should 
not he passed against them. Ram Nabain Doss 
Biswas v. Sbsemhnth Poddab . 9 W. E., 498 

So with his personal representative. Pitdiya- 
PORAYID Mams Madakaeath Amman Kdtti 

[3 Mnd., 199 

Bositttb Churn Digputty v. Gobind Pershad 
Tewabee * . .13 W. B,, 203 

And so with a partner. The petitionei* was held to 


BBGISTEA.TIOH , ACT, XX OF, 1866, m. 

62 & 53 — continued. 

be only entitled to a decree against the partner who 
actually signed the note and special agreement. In 
THE matter of the PETITION OF BaKATEAM 
Badbinath ... 6 Bom,, O. C., 131 

7 ^ — Procedure. — Summoning de- 

fendant. — In cases of application to the Court under 
section 53 of the Registration Act, XX of 1866, the 
Court ought not to summon the defendant, but the 
applicant was entitled to a decree merely on produc- 
tion of the obligation and tlie record duly signed. 
IvBisTO Kishobe Ghose V. Bbojonath Mozoomdab 
[6 W, E-., Civ. Bef., 11 

3 , Application to enforce ho7id. 

— Copy of obligation and record. — In an application 
to a Small Cause Court, under section 53, Act XX of 
1866, to enforce the agreement recorded by the re- 
gistering officer under section 52 on the bond, — 
Held that the applicant would be entitled to a decree 
only on production of the original obligation and of 
the record signed, hut not on a copy of the same, 
Sbeebam Roy Chowdhry v. Kolemooddee 
Mollah 9 W, B., 477 

9, Application to enforce 

mortgage-bond. — Money-decree. — The obligee of a 
simple ihortgage-hond was only entitled, under section 
53, Act XX of 1866, to a money-decree. Akhe Ram 
«. Xand Kishobe . , I. L. B., 1 All, 236 

10 , Decree on mortgage-bond, 

— Bnforcement of lien. — A decree obtained under the 
summary procedure prescribed by the Registration 
Act, 1866, could be for money only, and not for the 
enforcement of a lien. Juggun Nath n. Komad 
Singh 3]N.W.,123 

Asma Bibeb r). Ram Kant Roy Chowdhry 

[19 W. B., 251 

Gbish Chundeb Chowdhry v. Keisto 
Soondub Sandyal , . 14 W. B,, 277 

Bositub Churn Digputty n. Gobind Pebshad 
Tewaeeb ... 13 W, B., 203 

11 ^ Dorm of decree on obli- 

gation enforceable under Act. — The only jurisdiction 
given to the Court under section 53, Act XX of 1866, 
so far as the terms of the decree are concerned, was to 
give a decree for the sum mentioned in the obligation, 
with interest and costs. A prayer for a declaration 
of right to sell property pledged by the obligation 
cannot he given. Rajmohun Mookebjee v. Nil 
Monee Mitteb . . . ,11 W. B., 222 

Nor any declaration against the property pledged, 
nor to make the sureties of the bond liable. 
PooBNoo Chundeb Ghose v, Gobind Chundeb 
Mookeejee .... 22 W. B., 28 

12 . >S^tit for instalments due 

more than a year before suit. — In a suit on a bond 
registered under section 53, Act XX of 1886, one in- 
stalment of wdiich had fallen due more than a year 
before the institution of the suit, the plaiutiffi sued 
for that instalment, and also included another instal* 
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BEGISTRATIOW ACT, XX OF 1860, es. 
52 & 53- coniinued, 

menfc wliicli lie iniglit have recovered in a summary 
way. The Judge came to the conclusion on the 
evidence that the bond had not been executed by the 
defendant, nor duly registered. Held that the 
plaintiif was not entitled to waive the first instal- 
ment and get a decree for the second, as if he had 
enforced the summary remedy on the bond, 
Dhununjoy Ghose Bemal Dhaka Baqdee ' 

[17 W. H., 514 

13, Decree on bond, — Interest 

— No sum as interest from the date of decree to the 
dale of realisation could be awarded by a decree under 
section 53, Act XX of 1866 : a decree under that sec- 
tion could only award a sum not exceeding that men- 
tioned ill the bond, together with interest at the rate 
specified (if any) to the date of decree, and a sum for 
costs to be fixed by the Court. Maucum CnuND 
V. Mahtab .... 3 Agra, 318 

Bhaiko Sin&h V. Bechoo . 3 Agra, 393 

14. Bond specially registered, 

— Interest. — Where a bond was especially registered 
under the provisions of Act XX of 1860, the creditor 
was entitled, on observing the procedure there pre- 
scribed, summarily to have a decree for the amount 
specified, including interest up to the date of such 
decree. If the creditor intended to secure interest at 
the rate stipulated after suit and decree, it was not 
enough to insert the customary phrase date of 
realisation^^ in the instrument, as such phrase must 
be held controlled by other parts of the agreement 
as expressed in the bond. Adue Monee Debia r. 
Koolo Chuhdee Chattekjee . 21 W. B., 140 

15^ Dffect of decree on regis- 

tered bond. — A decree under section 53 of Act XX 
of 1866 had all the effect of a decree in a regular 
suit under the Code of Civil Procedure. Guxq-a 
Naeain Chatteejee V. Badha Kkishna Dtttt 

[25 W. B., 322 

1 @, and s. 35,— Specially 

registered bond. — Seituig aside of summary decree , — 
A decree obtained by the plaintiff upon a specially 
registered bond under section 53 of Act XX of 1866, 
and set aside under section 55 of tliat Act, — Meld 
not to bar a regular suit upon the bond. fjTSHAB 
Nasayan Chowdey V. Chittea Kaka Gtjpta 

[8 B. L. B., Ap., 92 

S. C. OoTSHUB Naeaii^ Chowdhey V, Chittea 
Becea Goopta . . .17 W. B., 154 

17. Bond, — Appeal. — A pe- 

tition for payment of a bond, which had been special- 
ly registered under Act XVI of 1864, was presented 
on the 3rd April 1866. Held that it must be con- 
sidered as having been presented under section 53 of 
Act XX of 1866, by virtue of the 3rd section of that 
Act, which repealed Act XVI of 1864 ; consequently 
the decision of the Principal Sudder Ameeu, to 
w’hom the petition was presented, was, under section 
55 of Act XX of 1866, final. There could be no 
appeal from that decision ; therefore the Judge had 
uo jurisdiction to reverse the Principal Sudder 


BEGISTBATIOH ACT, XX OF 1800, ss. 
52 & 63 — continued. 

Aineen^s decision. Grish Chttkdra Dtttt v. Buzul- 
xtl-Huq . 3 B. B. B., a. C., 68 : 11 W. B., 412 


See Appeal— Acts— Ebgisteatiot^ Act. 

[18 W. E,., ,512 ' / 
I. L. B., 12 Gale., 511 

23 W. B., 328 

24 W. K., 225 
I. L. B., 1 Ail., 377 

See MANAaEE OF Attached Property. 

[15 W. B., 477 

1, Setting aside or staying 

execution of decree. — Under section 55, Act XX of 
1866, the Court might, after decree, on a representa- 
tion by the judgment-debtor, set aside the decree, 
and stay or set aside execution. Keisto Kishorb 
Ghose v, Beojonath Mozoomdae 

[6 W. B., Civ. Ref., 11 

2, — - — • Suit to set aside decree on 

registered bond . — Grounds for setting aside decree 
under s. 55, Act XX of 1S66 . — Decrees on two 
specially registered bonds were . obtained against 
plaintiff under section 53 of the liegistration Act, XX 
of 1866. He petitioned the Civil Court, under section 
55, to set aside these decrees, on the ground that the 
bonds were executed on consideration of something to 
be done by the obligee, who had wholly failed to 
perforin his part. The Judge dismissed the petitions, 
because he thought the matter \vas a more proper one 
for investigation in a regular suit. His successor 
dismissed the suit when brought, because, in his 
opinion, it did not lie. Held on appeal (by the 
majority of the Court) that no suit lay. The effect 
of sections 52 to 55 was to make a decree under them 
of precisely the same validity as any other decree, to 
make it enforceable by tlie same process, but to ren- 
der it impeachable on the special grounds referred 
to in section 55. Held, also, that the matters alleged 
were not such as, if proved, would have justified the 
setting aside of the decree. The special circum- 
stances must be such as to show a vice in the mode 
in which the contract to submit to decree and the 
special registration were obtained, and an infirmity 
in the original obligation will not do. SiniaTevab 
V. llANaASAMi Aiyahgae . . 7 Mad., 112 

3 ^ Bight to sue to cancel deed 

and enforce it. — The powers conferred on the Courts 
under the Registration Act, 186G, for enforcement by 
process of execution of fcho piiyment of a bond are 
not inconsistent with the right to sue to cancel and 
annul the deed as fraudulent. Seeeeam v. Hokoom 
SmaH 2 IST. W., 487 

The summary procedure provided for in sections 
52 to 55 of this Act has been omitted in the later 
Acts. 


— 8 . 66 . 

See Admission— M iscELLAHEoirs Cases. 

[15W.B.,28a 


s. 55. 
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EEO-ISTSATION' ACT, XX OF 1866, bs. 
66-69. 

See Registration Act, 1877, s. 49 (1866, 
s. 49) . . 22 W. K., 319 

s. 68. 

See IIegistration Act, 1877, s. 60. 

[I. Ii. B., 4 AU., 384 

' s. 80. 

See Registration Act, 1877, s. 69. 

[16 W. B., 180 

s. 83. 

See Registration Act, 1877, s. 77. 

[1 B. L. B., F. B., 58 
S. C, 10 W. K., F. B., 51 
24 W. B., 320 
2 B. L. B., A. C.,105 
a C. 10 W. B., 483 
3 Agra, 407 

s. 84. 

See Registration Act, 1877, s, 3. 

[6 B. L. B., 576 

SS.83 6s 84, 

See Appear— Acts—Registeation Act. 

[6 B. Ii. B., 578, note 

7 W. B., 130 

See Registration Act, 1877, s. 35. 

[3 B. Ii. B., O. C., 60 : 12 W. B., 386, note 

— s. 84. 

See Appeal— Acts— Registration Act. 

[3 Bom., A. C., 104 

8 W. B., 266 

9 W. B., 122 

s. 88, 

See Registration Act, 1877, s. 34. 

[15 B. L. B., 228 
S. C. 24 W. B., 75 
Ii. B., 2 I. A., 210 

10 Bom., 98 

7 W., 119 

See Registration Act, 1877, s. 49. 

[15 B. Ii. B., 228 
24W. B., 75 
Ii. R.,2I.A., 210 

s. 91. 

See Jury— Jury in Sessions Cases. 

[14W. B.,Cr., 32 

See Magistrate, Jurisdiction or— Spe- 
cial Acts — Registration Act, 1866. 

[5Bom., Cr., 7 

■ — ■ s. 93. 

See False Personation. 

[2 B. L. B., A. Cr., 25 

See Registration Act, 1877, s. 82. 


BBaiSTEATIOH ACT, XX OF 1866, s. 
94. 

See False Personation. 

[7 W. B. Cr., 99 
2 B. Ii. B., A. Cr., 25 
See Registration Act, 1877, s. 82. 

See Sentence— General Cases. 

[8 W.E,, Cr., 16 

s, 95. 

See Magistrate, Jurisdiction op— Spe- 
cial Acts — Registration Act, 1866. 

See Registration Act, 1877, s. 83. 

[10 W. B., Cr.,5 
6 B. L. B., 692 : S. C. 15 W. B. Cr., 58 
6 B. Ii. B., 693, note 
S. C. 10 W. B., Cr., 21 
4 B. 'll. B., Ap., 69 
S. C. 13 W. B., Or., 21 

BEGISTRATION ACT, VIII OF 1871. 

See General Clauses Consolidation 
Act, s. 6 .1. B. B., 4 Calc., 536 

[I. Xi. B., 3 Calc., 727 

See Limitation— Statutes op Limita- 
tion-Limitation Act, 1871, art. 168. 

[24 W. B., 372 

S. 2. — Stamps on petitions under s» 

53, Registration Act^ 1866. — Covert Fees Acty 1870) 
sch. I, art) 3. — Tlie effect o£ tlie first and fourth 
clauses of section 2 of the Registration Act of 
1871, read with the provision in the first schedule 
as to the extent of the repeal of Act VII of 1870, 
was to keep in force all the provisions of Act XX of 
1866 relating to the procedure for the recovery in a 
summary way of the amount of an obligation upon 
agreements recorded under section 52 of that Act 
before the 1st day of July 1871. Pachaipeeumal 
Chetti tj. Sayayyar Audoni Kueusu Rayyel 

[6 Mad., 351 

The sections of this Act correspond substantially 
with those of the present Act III of 1877, under 
which, therefore, the cases will be found. A few 
references at tbe end of the Act where the sections 
do not correspond are given below, 

s. 76. 

iS'ee Appeal— Right op Appeal, Eppect 
OP Repeal on — I.Ij.R., 3 Calc., 727 

See Registeation Act, 1877, s. 77. 

[I. Xi. B., 2 Calc., 131 
S. C. 26 W. E., 50 
Xj. B«, 3 I. Jk., 221 

s. 80. 

See Registeation Act, 1877, s. 82. 

[23 W. B., Or., 55 

See Sentence— Impeisonment — Impri- 
sonment Generally. 

[18 W. B., Or., 3 
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REGIBTBATIOH ACT, VIII OF 1871, s. 

, 82. 

See Eeq-istbation Act, 1877, s. 84. 

[18 B. L. E.., Ap., 40 
22 W. B., Cr., 10 

— — ■ — s. 85. 


See Eegisteatiof Act, 1877, s. 81. 

[I. L. B., 6 Bom., 96 

See Eeg-isteation Act, 1877, s. 58. 

[I. L. B., 4 All., 40 

See Eegistbation Act, 1877, s. 28. 

[I. L. B,., 7 AU., 590 

REGISTBATION ACT, 1877, 

See Appeal— Eight oe Appeal, Eepect 
OE Eepeal oh— 

[I. L. B., 3 Calc., 727 

Operation of Act. — The provisions 

of Act III of 1877 apply to all documents tendered 
in evidence on or after 1st April 1877. Eaju Baltj 
0. Kbishnabav Eamchahdka 

[I. L. B ., 8 Bom., 273 

But see Oghea Sihg- 0. Abeakh Ivooer 

[I. L. B., 4 Calc., 536 


1 . 


s. 3 (1871, s. 3). — Lease . — The 


expression ^‘'an undertaking to cultivate or occupy' 
used in section 3 of Act Vill of 1871 in defining the 
word ‘‘ lease, means an accepted undertaking giv- 
ing to the lessee a right or interest in the thing 
let. Apf Bfdgatla v. Naehaei Ahhajee 

[I. L. B., 3 Bom., 21 


2 .- 


-(1866, s. 2). — Ifoveallepro- 


Ijerty. — Trees . — Trees are to he held movcahle pro- 
perty for the special purposes of the Eegistration 
Act, but they are not ordinarily so regarded in Indian 
Acts. Chowdhey Eoostum Ali v. Dhahloo 

[3 Agra, 157 


3. 


Lease to talce juice 


from date trees . — The right to take juice from date 
trees is not, according to section 2, Act XX of 1866, 
a right to immoveable property, hut falls under the 
definition of moveable property. Jaltj Xamdae v, 
Beicha Namdae . 3 B. Xi. B., A. C., 394 

S. C, Jahoo Mundtje v, Httcha Mxjhlijr 

[12 W. R„ 366 

and s. 84. — District 

Court. — Jurisdiction of Sigh Court:, North-West 
Trovinces.-^'FQv the purposes of Act XX of 1866, 
District Courf meant ‘‘'the jirincipal Court of 
original jurisdiction in a district, and included the 
High Court in its ordinary original civil jurisdic- 
tion.'’^ The High Court of the Xorth-West Pro- 
vinces, which has no ordinary original civil jurisdic- 
tion, was not a “ District Court to which a petition 
might ho presented under section 84 of the Act, and 
an order passed by that Court on such a petition, 
directing the registration of a deed, was made without 
jurisdiction. Muehxjh Ball Panday 0. Koondhn 
Lall . 15 B. L. B., P. C., 228 : 24 W, B., 75 : 

li. B., 2 I. A., 210 


BEGISTBATIOE* ACT, 1877, s. 8 (1886, 
S. 2) — continued. 

and s. B4i'— continued. 


5. 


District Court.- 


Jurisdiction of Sigh Court . — Where the property, 
the subject of a deed presented for registration, was 
without the jurisdiction of the High Court, but the 
order of refusal was made by the Eegistrar General, 
who was within such jurisdiction , — Seld the High 
Court was the District Court under section 84 of 
Act XX of 1866 to which the petition should be 
made. In the matter oe the Indian Eegistba- 
TioN Act (XX oe 1866). In the matter oe 
Wyndham . , . . 6 B. Xs. B,, 576 


6 . 


District Court. — Uegula* 


tion provinces . — The Eegistration Act of 1871 gives 
j)ower to the Government to appoint districts and 
sub-districts for the purposes of registration ; hut the 
“District Courts” mentioned in the Act (except 
wEere the High Court when exercising its local juris- 
diction is said to be a District Court within the 
meaning of the Act) must, in the case of a regula- 
tion province, be taken to import the ordinary Zil- 
lah Courts. In the matter oe the petition oe 
Abdooilah. Eeasht Hossein V. Abdoollah 

[I. L. B., 2 Gale., 131 
8. C. 26 W. B., 50 : L. B., 3 I. A., 221, 

s. 17 (1864, s. 13 ; 1866, s. 17 ; 1871, 

s.i7). 


1 . 


See Cases under s. 18. 
See Cases under s. 49. 
Kahuliat.- 


-Act XVI of 


1864i s. 13. — Neither section 17 of Act III of 1877, 
nor the similar sections of the preceding Acts had the 
cftect of rendering a document, wdiich was not coin- 
IDulsorily registrable under Act XVI of 18G4, inad- 
missible ill evidence under the succeeding Acts with- 
out registration. Eam Ivoomae Singh v. Kishaei 
[I. E. B., 9 Calc., 68 : 11 C. E. B., 318 

2 . Document executed before 

Act XVI of 1864 came into operation. — Sihhanama, 
— A hibhanama executed before Act XVI of 1864 
came into operation was admissible as evidence, 
though not registered. Section IS did not apply to 
deeds executed before 1st January 1865, and section 
17 contained no penalty for non-registration. Bama 
SooNDUEEE Dossia V. Madhub Chundee Goohoo 

[8 W. B., 269 

3 ^ Sahuliat executed when re-- 

gistration loas unnecessary . — An unregistered kahu- 
liat is not inadmissible as evidence if it was executed 
at a time when the law did not require registration. 
Sheo Eam Singh v. Sewah Eam 

[20 W. B., 83 


4. 


(el. a). — Deed of gift.- 


Immoveable property . — All instruments of gift of 
immoveable projierty must be registered, whatever he 
the value of the property. Putona Kolita v. 
Mutia Kolita . . 2 B. L. E., Ap., 46 

S. C. Peotona Kolita v. Mottea Kolita 

[11 W. R., 334 
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BEaiSTBATIOIir ACT, 1877, s, 17, (cl. a) 

-—continued. 

5 ^ . — Deed of gift. — JSihha- 

dil-awiiz. — Nominal consideration, — A, lilbba-bil- 
awaz, altboiigb made on the nominal consideration of 
th^n of cloth and natural love and affection/'’ is 
merely a deed of gift, and as such must be registered. 
Golam Mostoj'A V, Gobuedhun Mttlba 

[8 a jL. R., 441 

0^ (el. b ). — Determinaiion of 

n,ecessiig for registration. — The necessity for regis- 
tration must be determined by the value of .the con- 
sideration stated in the deedi Kohinre Debia r. 
Shib Chtjndeb Chatteejee . 15 W. R., 568 

7^ — Computation of ralue for 

purpose.^ for registration. — Deed of sale. — Consi- 
deration.— consideration mentioned in a deed of 
sale by tlie parties thereto must be regarded as show- 
ing the valne of the interest conveyed for the purposes 
of registration under Act XX of 1866. Nohinee 
Dehia v. Shib Chunder Chatterjee^ to W. R.^ 558, 
followed. Vastjdev Moeeshvae Gunpule v. Hama 
Babaji Dangb ... 11 Bom., 149 

3. ' ' Consideration. — Assign- 
ment of mortgage. — Stamp. — A. executed to B. an as- 
signment of a mortgage. It was stamped with a stamp 
of iE168, and recited that B. had instituted a suit 
against C. to recover R3,000, interest and costs, and 
that an agreement had been come to between B. and 
C., that, on C. getting A. to execute the assignment 
of the mortgage and on his paying -ftSOO, the suit 
should he dismissed and settled. It further recited 
that B5,000 was due to A. on the mortgage, and 
that A. had, at C.\s request, agreed to assign it to-T?. 
By the operative part, A.^ in consideration of E5 paid 
to A. hy B., and “ in consideration of the premises,” 
assigned the mortgage to B. Held that the consi- 
deration for the deed of assignment was not merely 
}15 paid to A., but the assignee’s agreement to with- 
draw the suit if A. assigned the mortgage to him 
upon the instrument; that the money value of the 
latter part of the consideration was the amount 
covered hy the stamp put by the parties themselves ; 
and as it exceeded BlOO, the deed of assignment was 
inadmissible in evidence for want of registration (sec- 
tion 17 of Act VIII of 1S71)‘. JSTa&o Kanattteia v. 
Babaji Kataei , . I. B. E., 8 Bom., 610 

Agreement relating to 

family arrangement . — Valuation for purpose of re- 
gistration. — ^^V’here a document was in the nature of a 
family arrangement, and drawn up mainly for the pur- 
pose of settling a widow’s maintenance, though some 
right in immoveable property was created or declared 
by such instrument, and it was proved that the actual 
value of the whole of the immoveable property men- 
tioned in the document exceeded ElOO, but there was 
no evidence to show that the value of the widow’s 
right exceeded that sum, — Held that, for the purpose 
of x’egistration under Act XX of 1866, the actual 
value of the whole immoveable property named in the 
document must not be taken to be the value of the 
right so created or declared. Nilaya kom Rach- 
APEA V. RuBEAYA bin RACHAPPA 

[12 Bom., 141 


EEGISTBATIOH ACT, 1877, s. 17 (cl. b> 

— continued, 

10. Bond creating charge 

on immoveable property. — Larger sum payable on 
contingency. — The words in section 17 of the Regis- 
tration Act (VIII of 1871) “present or futiire,” 
“ vested or contingent,” point, not to the value or its 
ascertainment, but to the right or interest in the land 
which is to be created as a security. If the charge 
or interest created is of a value less than RlOO, regis- 
tration is needless. Naeasayya Chettf r. Guku- 
YAPPA Chetti . . I. L. R., 1 Mad., S78 

11 ^ Valuation of right y 

titUy and interest created hy mortgage . — Tlie valii(3 
of the right, title, or interest created by a mortgage 
is estimated by the amount of the principal money 
thereby secured. The words “ or in future ” in sec- 
tion 17 of Act XX of 1866 and section 17 of Act VIII 
of 1871 have reference to estates in remainder or in 
reversion in immoveable property, or to estates other- 
wise deferred in enjoyment, and not to interest pay- 
able in future on principal moneys lent on the security 
of immoveable property. Nana bin Lakshman v, 
Anant Babaji . • I. L. E., 2 Bom,, 353 

12, Bbnd creating interest 

in land. — Mode of testing value. — For the* purpose 
of registration, the value of the interest created in im- 
moveable property by a mortgage-bond is that sum 
by the payment of which the interest could be deter- 
mined. Tiyagaeaja Padyachi V. Ramanttjam 
PiLLAi . . , I. li. E., 6 Mad., 422 

13. a^nd s. 49. — Mortgage. 

— The value of the interest created by a mortgage of 
immoveable property is estimated, for the purpovses 
of the Registration Act of 1871, not by the amount 
of the principal money thereby secured, but by the 
amount of such money and the interest payable there- 
on. Consequently, a bond, dated the 9tli August 1876, 
which charged certain immoveable property with the 
payment on the 31st May 1874 of R9S, and interest 
thereon at the rate of one per cent per mensem, 
should have been registered. Darshan Singh y, 
Hanwaoita^ I,L. R., 1 All., 274, followed. Nanahin 
LaJeshman v. Anant Babaji, I. L. R., 2 Bom., 
3oH, differed from, Rajpati Singh v. Ram Sukhi 
Ktjae . e , . I. L. E., 2 AIL, 40 

14 ^ Bond hypothecating 

immoveable property. — The registration of a bond 
hypothecating immoveable property to secure the re- 
payment of R95-14-0, with interest at eighteen per 
cent, per annum, the principal to be paid in four 
annual instalments, three of R23-5'4 and the fourth 
of R25-14<'0, and the whole of the interest to he paid 
on the date of the last instalment, without a,ny pro- 
vision that the debtor should be at liberty to antici- 
pate the payment of any instalment, is compulsory, 
inasmuch as the lowest sum which the debtor could 
compel the creditor to accept is in excess of BIOO. 
The proper test for determining the value of the 
interest created by a mortgage for the purpose of x’e- 
gistratien is the amount of the least sum recoverable 
and not the consideration for the bond. Although m 
unregistered luortgage-boiul which creates an interest 
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ill land in excess of RlOO is of no effect as a mortgage. 
It may be received as evidence of the personal obliga- 
tion. Seshathri Ayyengar v. Sanlcara Ayen, 7 Mad.^ 
296r followed. Kattamuei Jagappa «. Padaltt 
Latchappa . . ' . I. L. R., 5 Mad., 119 

15. Moiid creating inter- 

est in immoveable property . — The registration of a 
deed which does not necessarily create an interest in 
immoveable property of the value of BlOO is not 
compulsory. JDarshan Singh v. Mamvantaf I. L. 
M.j 1 Ail.y 274; and Rajpuii Singh v. Ham Sukhi 
Kiiar, L L. if., 2 All., 40, dissented from. J^ana 
bin Lalcshman v. Anant Ba-baji, I, L. R., 2 Bom., 
353 ; and Harasayya Chetti v. Guruvappa Chetti, I. 
X. M., 1 Mad., 380, approved. A bond for B99-8-0, 
with interest at 12 per cent, per annum, payable 
twelve months after date, by which immoveable pro- 
perty is hypothecated to secure repayment of the 
debt, need not be registered. Sadagopa Ayyangar 
t>. Doeasami Sastei . 1. 1». R., 5 Mad., 214 

1@^ Bond creating charge 

on immoveable property. — Mortgage . — A bond which 
charged immoveable property with the payment on 
a day specified therein of it99t the principal amount, 
and BG, interest thereon, shoubl have been registered 
under the provisions of chuise {h), section 17, Act 
Vin of 1871. Daeshan Simgh v. Hanwanta 

[I. Ii. R., 1 AIL, 274 

Deojit u. Pitambae . I. L. R., 1 AIL, 275 

17^ Bond under BlOO . — 

Compulsory registration. — Priority. — Mortgage- 
bond. — A mortgager bond for B99, repayable in nine 
months and eleven days, with interest at the rate of 
2 per cent, per mensem, does not require registration, 
hut a registered mortgage-bond for BIBS, subse- 
quently executed, will have priority .over it. Koe- 
BAif Ally Mielha v, Shaeoda Feoshad Aich 

[1. L, R., 10 Calc., 82 

S. C. Koebait Ally Miedha v. PiTUMBARi DAsr 
[13 C. L. B., 256 

13, Bond. — Principal and 

interest. — A bond for the payment of B83-8-0 on 
demand, together with interest thereon at the rate 
of 2 per cent, per mensem, which charges immove- 
able property with such payment, does not, though 
the amount due on it may in time exceed BlOO, 
purport to create an interest of the value of BlOO 
within the meaning of the Registration Act, and its 
Tegistration is therefore optional. Kaeaist Singh v. 
VEam Lal . . . I. li. B., 2 AIL, 96 

19, : Bond hypothecating 

immoveable property. — Amount together with inter- 
est over MIOO.^A bond wbicb secures by the hypo- 
thecation of immoveable property the repayment, 
after four months from the date thereof, of a loan 
of B9G-15-0, with interest at the rate of 12 per cent, 
per annum, is an instrument requiring to be regis- 
tered under section 17 of Act XX of 1866. Dhtjek- 
BEO Naiuin Singh v. Nund Lall Singh 

[63Sr. W.,257 
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20. — — Mortgage.-— Suit on 

unregistered bond charging immoveable property . — 
The obligor of a bond bearing date the 20th Janu- 
ary 1873 agreed to pay the obligee B80, together 
with interest on that amount at the rate of 2 per 
cent, per month, between the 2nd April 1874 and 
the 1st May 1874, and hypothecated immoveable 
property as collateral security for such paymenj:. On 
the 15th February 1879 the obligee sued the obligor 
on the bond to recover B196*8-0, being the principal 
amount and interest, from the liypotbecated proper- 
ty. Held by the majority of the Full Bench (Stuaet, 
C. J., dissenting) that, for the purpose of registra- 
tion, the value of the right assigned by the bond to 
the obligee in the property should be estimated by 
the amount secured for certain by the hypothecation, 
and, that amount exceeding BlOO, the bond should 
have been registered. Per Stuaet, C. J. — That, 
for that purpose, the value of that right should he 
estimated by the principal amount of the bond, and, 
that amount being under BlOO, the bond did not 
require to be registered. Nana bin Lalcshman v. 
Anant Rahnji, 1, L. It., 2 Bom., 353; and Nara- 
sayya Chetti v. Guruvappa Chetti, I. L. H., I Mad,, 
378, followed. Per Peaeson, J., Oldfield, J., and 
Ste’aight, j . — That a suit on a bond for money 
charged thereby on immoveable property, must, where 
the bond is not admissible in evidence because it is 
unregistered, fail. Himmat Singh v. Sewa Ham 

[1. 1.. R., 3 AIL, 157 

Overruled by Habibullah v. Nakched Rai 

[I. Xi. R., 5 AIL, 447 

21 . and s. 49. — Occu- 

pancy tenancy. — Immoveable property. — Mort- 
gage. — Act 1 of 1868 {General Glacises Act), s. 2 
(5). — The obligee of a bond, dated the 29th October 
1869, sued to recover the amount due thereunder from 
the property hypothecated therein. By the terms 
of the bond the obligor agreed to pay the sum of 
B75, with interest at 2 per cent, per mensem, on 
the 12th May 1873. The amount thus secured ex- 
ceeded B200. The property mortgaged was the 
tenant-holding of the obligor. Meld that the inter- 
est of a tenant in his holding was right or interest 
to or in immoveable property; that consequently 
such bond, which affiLniied as a security a right of 
which the value, estimated by the amount secured, 
exceeded RlOO, ought to have been registered ; that 
being unregistered it could not affect the “ immove- 
able property comprised therein, or be received in 
evidence of any transaction affecting’’ the same; 
and that the suit brought on the basis of such bond 
for the enforcement of the lien must, in the absence 
of the bond, fail, Eimmat Singh v. Sewa Bayn, I, 
Z. R., 3 All, 157, followed. Nabiea Eai 
Achampat Rai . . I, L. B., 3 All., 422 

22. — Bond charging im- 

moveable property. — Interest. — The obligors of a 
bond for the payment of money charging land agreed 
to pay the principal amount, B99, within six months 
after the execution of the bond, and to pay interest 
every month on the principal amount at the rate 
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of 2 per cenfc .5 and tliat in the 'event of default of 
payment of the interest in any month, the whole 
ainoimt mentioned in the bond should become due 
at once. There was no stipulation preventing the i 
obligors from repaying the loan at any time within 
the six inontlis after which it was reclaimable. Keld 
that the only amount certainly secured by the bond 
was the principal, and the bond did not therefore 
need to be registered. Ahmad Bakhsh v. Gobindi 
[I. L. B., 2 AIL, 216 

IBond, — Mortgage . — 

The immoveable property charged by a bond payable 
by instalments, dated the 17th December 1866, was 
charged for both principal and interest, and the first 
instalment was payable within three years from the 
date of the bond -with the accumulated interest, and 
the amount then becoming due exceeded BIOO. Meld, 
in a suit on the bond, that it was an instrument creat- 
ing an interest in immoveable property of the value 
of ElOO and upwards, and under section 17 of Act 
XX of 1866 required registration. Raj'pati Kiiar v. 
RamsiilcM Kuar, I. L. E., 2 All., 40, followed. 
Bahno -y. Pie Muhammad . I. L. B., 2 AIL, 688 

24. Mortgage of * im- 

moveahle property. — Eegistered, and unregistered 
documents. — Meld by the majority of the Full Bench 
(Steaig-ht and Oi/DPIELd, JX, dissenting) that the 
principal sum secured by a mortgage of immoveable 
property is alone to be considered, for the purpose of 
deciding whether the registration of the instrument of 
mortgage is optional or compulsory under the Regis- 
tration Act, 1877. The ruling of the Full Bench in 
Mimmat Singh v. Seioa Earn, I, L. E., 3 All., 157, 
overruled. Meld, therefore, where an instrument of 
mortgage by way of conditional sale, dated the 2nd 
July 1871, secured the payment of a principal sum 
of E72, with interest at E2 per cent, per mensem, 
on the 12th May 1873, the whole amount thus se- 
cured exceeding ElOO, that the registration of such 
instrument was optional and not compulsory. Ha- 
BIBTJLLAH v. Xahohed Raj . I, L. R., 5 AIL, 447 

25. Mortgage for sum 

just under RlOO interest . — Where the plaintiff 

sued upon a mortgage to secure EOS with interest at 
E2-8 per month, it was objected that the mortgage 
was inoperative as being unregistered. Meld that 
the mortgage was one to secure a sum under ElOO 
and did not require registration. Pahohi Dassi r. 
Ahmedtjiia . . . . 12 O. Is. R., 444 

Koebah All Miedha v. Pithmbaei Dasi 

[13 C. R., 256 

S. C. Koebah Adi Miedha v. Shaeoda Peoshad 
Aich . , . I. L. R., 10 Calc., 82 

. , 20. and s. 18. — N. agreed 

hy an instrumont in wTiting called a sattah,''^ in 
consideration of a loan of E99-8-0, that B. should have 
the right of cultivating indigo on certain land from a 
certain date for a certain period •, that if she failed to 
make over to him any portion of such land, or inter- 
fered with his cultivation of any portion of it, she 
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should he responsible in damages for the loss occa- 
sioned to R, in respect of such default or interference 
at the rate of E40 per bigha, and for the repayment 
of such loan; ‘‘that if she failed to pay, B. was at 
liberty to recover from her person and property; and 
that until the conditions of the agreeinent were ful- 
filled, she hypothecated her 4-anna share in mouzaliB.” 
B. sued N. upon the “ sattah ” to recover El, 059- 6-0, 
being the amount of sneh loan and damages, l)y the 
sale of such 4-anna share, such suit being founded on 
a breach of the agreement. Meld per Stitaet, C. X., 
that, inasmuch as the value relating to the immove- 
ahle property hypothecated in the “ sattah was 
simply E99-8-0, without any stipulation as to interest 
or any other payment by Avhich that sum niigtit he 
augmented, the damages stipulated for depending 
upon a contingency which might or might not hap- 
pen, and respecting which nothing could be antici- 
pated at the time of registration, the instrument did 
not, under Act VIII of 1871, section 17, require re- 
gistration. Marshan Singh v. Mamoanta, I. L. E., 

1 All., 274, observed on. Fer Oddpiedd, X — That 
the only certain sum secured by the “ sattah ” being 
R99-8-0, the instrument did not require registration 
under that Act, but it could not be used to enforce a 
lien to any greater extent than E99-S-0 against the 
property in suit. Basant Ladd v. Tapeshei Rai 

[I. L. R., 3 All., 1 

27. Bond for money to he 

advanced. — Where a bond pledges land for sums to 
be hereafter advanced not exceeding ElOO, and the 
sums actually advanced exceed that amount, the bond 
becomes an instrument of which the registration is 
necessary under section 17, Act XX of 1866. Pee- 
EiN u. Ledlie ... 15 W, R., 364 

28 . Bond> hy tvMch land 

is pledged as collateral security . — A bond for money 
in which land is pledged as a mere collateral security 
is not one of the instruments defined in clause 2, 
section 17, Act XX of 1866, tlie registration of which 
is compulsory, but is one of which registration is 
optional. Woodoy Chahd Jaha y. Nitxe Mttydtjd 

[9 W. R., Ill 

29. Morigage‘deed . — 

Evidence. — A. executed an instrument in favour of 
B., thereby covenanting to repay B. the amount of 
a loan, together with interest, and mortgaging cer- 
tain immoveable property as security for repayment 
of the same. B. sued A. for the debt. Meld that 
the instrument did not directly create, declare, trans- 
fer, or extinguish any right or title in immoveable 
property; the land was mentioned as a collateral 
security, and therefore the instrument w'as not inad- 
missible in evidence under section 13 of Act XVI of 
1864. Gopad Peas ad v. Xaedaeayi 

[1 B. L. R., A. O., 192 : 10 W. R., :252 

30 . Moctment giving fu- 

ture right in immoveable property. — An agreement 
for the purchase and sale of certain immoveable pro- 
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perty provided that tlie completion of the contract 
should be subject to the approval of the purchaser's 
solicitors ” (namiug them), and that, if they should 
not approve of the title, the vendor should refund 
the earnest-money and pay all costs incurred by the 
purchaser in investigating the title. Meld that the 
agreement did not require registration. SEEEaoPAii 
Muleick v. Eam Chtfen Nusktje 

[L Ii. B., 8 Calc., 856 : 12 O. L. B., 152 

Deposit of title-deeds, 

— Memorandum of deposit on promissory note, — Ad- 
missihiliiy in emdence, — The defendant deposited 
certain title-deeds with the plaintiff as security for the 
repayment of El, 200 lent him by the plaintiff at the 
time when the deposit was made. On the evening of 
the same day, the defendant, by way of further 
security, gave to the plaintiff a promissory note for 
the amount of the loan, and endorsed thereon the 
following memorandum : ‘‘ For the repaynient of 
the loan of El, 200 and the interest due thereon of 
the within note of hand, I hereby deposit with the 
plaintiff, “ as a collateral security by way of equita- 
ble mortgage, title-deeds of my property,^’ &c. Meld 
that the memorandum did not require registration. 
Kedaenath DtJTT V. Shamloll Khettry 

[11 B. L. B., 405 : 20 W, B., 150 

32. Instrument intending 

to create charge on immoveable properly, — Where 
the parties had agreed upon a sale of certain property, 
and the terms were settled but the seller took an 
advance of ElOO, the instrument which was drawn up 
showing that the intention was that the purchaser 
should have a security upon the property for the 
money advanced, — Meld that the instrument oper- 
ated as a charge upon the property to the extent of 
ElOO, and came within the terms of Act Vill of 
1871, section 17. Joy Eam Gossain Buttachaejee 
V, Kalee Naeaie- Boy , . 20 W. B., 291 

33^ Deed covenanting to 

pay sum for immoveable property. — Admissibility 
in evidence. — A deed by which a defendant covenant- 
ed to pay monthly a certain sum for the use and 
hire of a steam-engine, boiler, and machinery, sheds, 
and a bungalow, is one relating to immoveable pro- 
perty, and therefore not admissible in evidence with- 
out registration. Winteescale v. Gopal Chaneea 
Seal . , . . 3 B. L. B., O. C., 90 

3 ^^ Agreement as to land, 

-—Suit for specific performance. — The j)lamtiff lent 
defendant E20,000, and received a document in the 
following terms : On demand we promise to pay 
S. V. Mutu Eameii Chetty and G. T. A. Chiuiali 
Chotty the sum of rupees twenty thousand, value re- 
ceived. Memo. — “ For the above promissory note, the 
grant of the dockyard and offices to he deposited in 
three days, and a proper agreement drawn out. The 
time of credit to he one year or eighteen mouths, the 
interest at El -10 per cent, per mensem."'’ In a suit 
to compel specific performance and for damages for 
breach of the agreement contained in the above * me- 
mo., — Meld that the document did not contain an 
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agi’eeinent creating an interest in land, and registra- 
tion was not therefore necessary to render it receiv- 
able in evidence under the Eegistration Act of 18G6. 
CuEEiE V . Mittu Kamen Chetty 

[3 B. L. B., A. C., 126 : 11 W. B., 520 

35. Document coitcerning 

right of use of growing trees, — A document creating 
and transferring a right of use of growing trees for a 
term of years is a document which purp>orts to create 
or transfer an interest in immoveable property wdthin 
the meaning of section 13 of the Eegistration Act of 
1864,* and therefore such document, if not registered, 
is inadmissible in evidence. Sukey Ktjedbppa v. 
Goondaktjll Nag-ieeddi . , 6 Mad., 71 

30^ Assignment of decree 

obtained by mortgagee. — Where a mortgagee obtained 
a decree against his mortgagors for the payment of 
the mortgage -money, and in default for the sale of 
the mortgaged property, and his heir afterwards exe- 
cuted an assignment of the decree for valuable consi- 
deration to the plaintiff, who proceeded to execute 
the decree by sale of the mortgaged property, — ■ 
Meld that the assignment was a document of which 
the registration was compulsory, Gopal NAEAiisr v. 
Teimbak Sadashit . . I. L. B., 1 Bom., 267 

3 * 7 ^ Assignment of mort- 

gage. — JExtrinsio evidence. — JEvidence Act (I of 
1872)i s. 91. — Title to sue. — Amendment of plaint, 
— ^An equitable mortgage by deposit of title-deeds 
was created on 15th August 1862. In Alarcli 1873 
the mortgagee, P. 2)., executed an assignment of all 
bis property and of all debts due to liim, and all the 
securities therefor, to the plaintiff. The assignment 
also contained a power of attorney from the mort- 
gagee to the plaintiff, ‘^iii the name of the said 
P. P., liis executors, &c., but for the sole use and 
benefit of the said A. D. (the plaintiff), to ask, de- 
mand, sue for, recover and receive of and from all 
and every the person or persons liable in that behalf 
all and every {^biter alia) the sum and sums of 
money and debts hereby assigned or intended so to bo 
or any of them or any part of any of them, to 
hold the same unto and to the use and behoof of 
the said A. P., his executors, &c.^" Some days 
after the execution of the assignment, the title-deeds, 
which had been deposited in 1862 with the mort- 
gagee, were handed to the plaintiff, in accordance 
with the terms of an agreement to that effect con- 
tained in the assignment. The deed of assignment 
vras not registered. On 13th August 1874 the plain- 
tiff, as the assignee of the equitable mortgage, sued 
for foreclosure. ■ The Court of first instance held 
that, as an assignment, tlie deed required registration, 
and that not being registered it could not be received 
in evidence; that under section 91 of the Evidence 
Act (I of 1872) no evidence, other than that con- 
tained in the document itself, could be given to prove 
the fact of the assignment ; and tliat, therefore, the 
ifiaintiff had failed to show a title to sue as assignee 
of the equitable mortgage. The Court, however, 
permitted an amendment of the plaint by wbicli tbe 
plaintiff was described as suing “in his own name 
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and as fche coiistituted attorney of P. B./* and then 
allowed tlie deed of assignment to be put in as 
evidence of tlie power thereby conferred on the plain- 
tih: to sue for and recover all debts due to P. D., and 
therefore, to maintain tbe present suit in respect 
of the e(tiiitable mortgage. On appeal, —-fife W that, 
if the suit were regarded as the suit of P. IK, the 
power of attorney contained in the deed did not 
enable the plaintiff to maintain the suit for P. B., 
inasmuch as it purported to enable the plaintifl: to 
recover the debts mentioned in the deed on his own 
account only, and not on account of P. B, ; and, on 
the other hand, if the suit were regarded as that of 
the plaintiff, the Court, by treating the power in the 
deed as enabling him to recover on his own account, 
virtually gave to that power the full effect of an 
assignment, and for that purpose such an assign- 
ment, whether legal or equitable, should he registered 
under sections 17 and 49 of Act VIII of 1871. The 
Court, however, being of opinion that there had not 
been any deliberate intention, on the part^ of the j 
parties to the deed, to evade the law of registration, ' 
granted the plaintiff an adjournment of the case, in 
order to complete his title as an equitable mortgagee, 
by obtaining, registering, and putting in evidence a 
fresh assignment to himself from P. D. Ganpat 
Pakbueanq- V, Adaeji Badabhai 

[I. L. R., 3 Bom., 312 

38. Certificate of sale , — 

Sale of immoveable property. — A certificate of sale 
of immoveable property of the value of more than 
one hundred rupees must he registered, and the fact 
of sale cannot he proved except by the production 
of such certificate. Mulji Bechae tj. Anupeam 
Bechab . . . .7 Bom., A. C., 136 

Pabu Malhaei «. Rakhmai . 10 Bom., 435 
A^fONYMous Case . .0 Mad., Ap., 40 

39^ — Certificate of sale.-^ 

Priority of registered over unregistered deeds , — 
Bom. keg. IX of 1827, s. 3, cl. 2. — Meld that a 
certificate of sale was not a document of such a 
character as to be entitled by* law to priority, by 
virtue of its being registered, over an unregistered 
lease, but that it came within the class of documents 
described in Regulation IX of 1827, section 3, clause 
2, as judicial process, .which may, at the option of 
the holder, bo registered, but the force and effect 
of which is in no wise to depend on their being regis- 
tered. Fakiechanb Govindeam V. Kahanbas. 
Bhaoyaebas . . ' , 3 Bom., A. C., 167 

40. — — - Certificate of sale , — 

A certificate of sale requires registration under sec- 
tion 17 of the Registration Act in order to make it 
admissible in evidence under section 49. Haeicisan- 
DAS Naeanbas V. Bai Iohha 

[I. li. R., 4 Bom., 155 

— Certificate of sale . — 

Civil Procedure Code, 188^, s. 316 . — Meld that a sale 
certificate granted under section 316 of the Civil Pro- 
cedure Code is not a document the registration of 
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which is compulsory under the Registration Act, 
1877, section 17 ih)* Masaeat-ttn-kissa^ «. AdiI? 
Ram .... I. L. R.., 6 All,, 568 

42. - — — Certificate of sale-'-^ 

Construction of Act.-- Maocim “ Optimus legis tw- 
terpres consueludo/^S^aXe, certificates granted under 
the provisions of section 259 of Act VIII of 1859 arc 
not documents the registration of which is compul- 
sory under the provisions of section 17 of the Regis- 
tration Act of 1871. Peokash Chunbee Bass tr. 
Taeaohanb Bass 

[1. Ii. R., 9 Calc., 82 : 12 C. L. B., % 

43^ Certificate of sale.-^ 

Admissibility in evidence. — Evidence to prove sale.-— 
A certificate of sale, issued under section 259 of the 
Code of Civil Procedure, 1859, is an instrument '” re- 
quiring registration within the meaning of Act XX of 
3866, section 17. Where such a certificate is not re- 
gistered, other evidence is not admissible to prove 
the sale. Per Nanabhai Haeibas, J. — An unregis- 
tered certificate of sale is not only inadmissible in 
evidence but invalid. Pabu Malhaei i;. Rakhmai 

[10 Bom., 435 

Lalbhai Lakhmibas Kamalubin Httsek 
Khan , . . .12 Born,, 247 

See Haekisanbas Nabanbas u. Bai Tchha 

[I. L, R., 4 Bom., 155 

44. Certificate of sale . — ‘ 

Civil Procedure Code, 1877, s. 316. — Semble, — That 
a certificate gi’anted under section 316 of the Civil 
Procedure Coile is not an instrument the registration 
of which is compulsory. Husaini Beq-um v. Mijlo 
[I. B. R., 5 All, 84 

45 ^ Certificate of sale . — - 

Certificate of payment. — Meceipt. — Beng. Reg. VIII 
of 1819, s. lOftd.l . — Civil Procedure Code, PHI of 
1859, s. 259 (X of 1877, s. 316). — A certificate of 
payment granted under the provisions of clause 1, 
section 15 of Regulation VIII of 1819, is admissi- 
ble in evidence without being registered. Qumre,— 
Whether a sale certificate granted under Act X of 
1877, section 316 (corresponding to section 259 of 
Act VIII of 1859), is admissible in evidence without 
being registered. Abbool Aziz Biswas d. Rabha 
Kant Kobieaj . .LX*. B., 5 Calc., 226 

46. Certificate of sale. 

QucBo'e , — Boesa certificate of sale need registration ? 
Bbnobi Lal Ghose v. Tamizubdin 

. [7 C. Ii. R., 115 

See Rajeishen Mookeejeb v. Rabha Mabhxje 
Halbae . ... . . 21 W. B,, 349 

47 ^ Certificate of sale , — 

Memorandum declaring person to be purchaser at 
sale. — What operates to create the property recog- 
nised as a right of occupancy is the revenue sale 
and consequent entry of the occupanff s name in the 
Collector's books. A memorandum, therefore, de- 
claring a person to be tbe successful bidder at the 
sale is not an instrument creating or declaring an 
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interest in iin moveable property and reejuiring' regis- 
tration under section \17 of Act XX of 1866. Ghe- 
XABHAi Bhikaeixas k Peanjivan Ichharam 

[11 Bom., 218 

48. — — Certificate of sale . — 

Civil Procedure Code, 1859, s. ^59.— Under Act 
Vlll of 1859, section 259, and Act XX of 1866, 
section 17 and section 42, it was necessary to regis- 
ter the certiiicate of sale itself, and not merely the 
memorandum of the certificate of sale. Srinivasa 
Sastri u. Seshayyangau . I. Xi. R., S Mad., 87 

49. Certificate of sale . — 

Mortgage. — Where the Subordinate Judge of Dehra 
Dun made and signed the following endorsement on 
a deed of mortgage of immoveable property : This 
deed was purchased on the 1st December 1875 at a 
public sale in the Court of Dehra Dun by W. and 
AT., plaintiffs, for R2, 400, under special orders passed 
by the Court on the 23rd November 1875, in the 
case of N. and AT., plaintiffs, against M., for self, and 
as guardian of the heir in possession of the estate 
left by M.,'' — Meld per Spankie, J., that this instru- 
ment operated as a sale certificate, and consequently, 
as it related to immoveable property of the value of 
RlOO and upwards, it required to be registered. 
Meld per Oldfield, J. — That as the instrument 
operated to assign the deed of mortgage to the auc- 
tion-purchasers, it for the same reason required to 
be registered. Kanahia Lal o. Kali Din 

[I. li. R., 2 All., 392 

50. Certificate of sale . — 

JProperty sold in lots* — Single sale- certificate for 
lots each under RIOO . — In compliance with an appli- 
cation for the sale of land to satisfy a decree the 
Civil Court put up certain land to auction in four 
lots. One lot was purchased by the plaintiff for B88, 
and each of the other three were bought by him for 
less than filOO, the price for the whole amounting 
to Rll 1-8-0, for which amount the Court granted a 
single certificate of sale dated 10th February 1874. 
This certificate was never registered. The plaintiff 
applied to he put in possession, hut, the defendant 
resisting him, his application was rejected. On the 
16th of November 1879 the plaintiff brought this suit 
to have his right declared to the piece bought for R88, 
and to recover its possession. Along with the plaint 
the plaintiff produced the unregistered certificate of 
sale of the 10th February 1874. On the application 
of the plaintiff, another certificate for the same pro- 
perty was issued by the Court to the plaintiff on the 
31st of October 1877,—- that is, three years after the 
confirmation of sale. This was registered on the 
20th of December 1877 and was produced by the 
plaintiff in the proceedings which gave rise to the 
present suit. It was obtained by the plaintiff on the 
23rd of February 1880 and tendered in evidence, 
but was rejected under section 63 of the Code of 
Civil Procedure (XIV of 1882). Held that, although 
the four lots purchased by the plaintiff at the auc- 
tion sale were included in one certificate of sale, 
such certificate, although one instrument in form, 
should, for the purpose of registration, be regarded 


— continued* 

as four separate certificates of the four several lots, 
each of which did not require registration. Devi- 
DAS JAGfJIVAN U. PlRJADA Be&AM 

[I. L. R., 8 Bom., 877 

51. — Meed of compromise* 

— jK. 8. JS., a Hindu, died in 1811, leaving a will, by 
which he gave his property to his four sons subject 
to certain charges, and among other things directed 
that the profits of a portion of it should be dedicated 
to a certain idol. After his death his sons partition- 
ed the property. In 1857, B., one of the sons, 
brought a suit in the late Supreme Court to estab- 
lish the will and to have the trusts carried into 
execution. The decree in that suit ordered that the 
portion so dedicated by the testator should be con- 
veyed to N. C., B. D. N., and K. R. M., as trustees 
for the idol. In pursuance of this decree a conveyance 
was settled by the Master, but it was never executed, 
the parties having come to an agreement to compro- 
mise, and executed a deed to that effect on 15th March 
1866. The deed recited that the parties now agreed to 
compromise certain suits and to execute mutual re- 
leases, &c., as thereinafter declared and then witnessed 
that the real property belonging to the idol, which the 
trustees were entitled to hold under the will, was set 
forth in a schedule, and that it had been agreeed 
that a conveyance should be executed to the plaintiff 
and others in trust for the idol, and that the same 
should he duly registered ; provision w'as then made 
for the settlement of the dedicated portion, when for 
more than one year, and extending beyond the 
term of the turn of worship of any one of the parties; 
and there was a declaration that all leases, &c., made 
without consent of the parties should only be valid 
for the turn of worship of such party ; that the rents 
and profits were to pass to and remain with the party 
or parties who should for the time being be entitled 
to the turn of worship; and that a house of wor- 
ship should he built for the idol on the land men- 
tioned in the schedule : provision was also made for 
the forfeiture of interest of any party who should 
renounce the Hindu religion; and it was declared 
that a certain portion was not to be considered divided 
as theretofore, but that it belonged to the plain- 
tiff, and was not liable to be sold. Meld (reversing 
the decision of Markby, J.) that the document was 
one which required registration under section 13 of 
Act XVI of 1864. Rajkumae Boy v. Kalikeish- 
NA Roy 7 B. L. R., 197 

52. ^ Co venant for title 

running with the land. — A covenant for title, running 
with the land, would seem to be in itself a transac- 
tion affecting the land, and the instrument con- 
taining it, if coming within clauses (a) to (d) of 
section 17 of Act III of 1877, must be registered, 
unless it comes within the exceptive clauses (e) to (1) 
of the same section, Raju Balu v. Krishnarav 
Ramchandea . • . I. L. R., 2 Bom., 278 

53. Contract of morf^ 

gage. — Letter stating terms of equitable mortgage, 
Effect of. — Equitable mortgagee, his proper remedy, 
— A* and B. executed a joint and several promissory 
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note in favour of tlie plaintive. On tlie same day A. 
deposited with the plaintiff the title-deeds of his pro- 
perty as collateral securityj and received conjointly 
with B, a part of the consideration-money for the 
promissory note. Shortly afterwards A. addi’essed a 
letter to the plaintiff to this effect : “ As collateral 
security for the due payment of fi2,000 secured hy a 
promissory note of even date . , I herewith 

hand you the title-deeds of my property . . money 
borrowed and received in pledge of house/^ and ob- 
tained the balance. In a suit on the basis, of the 
documents for foreclosure or for sale of the property, 
or in the alternative for a conveyance of the legal 
estate, — Keld that the letter itself was not a con- 
tract of mortgage, andwms without registration ad- 
missible in evidence of the equitable mortgage which 
had been completed upon deposit of the title-deeds. 
Meld, also, that the fact of the existence of the letter 
would not prevent the plaintiff from giving any other 
evidence in proof of his claim. Kedar Nath Mutt v. 
Sham Mali Khettry, 11 B. L.B., 40d, followed. Oo 
Notog V . Motjng Htoon Oo 

[I. li. B., 13 Calc., 322 

54, JSndorsement on deed 

of sale of immovealle projyeHy. — D. sold a house to 
B. and executed a deed of conveyance which was duly 
registered. P. did not pay the purchase-money, and 
therefore did not get possession. Shortly after the 
conveyance had been registered, P. returned it to P., 
with an endorsement thereon to the effect that it was 
returned because P. was unable to pay the purchase- 
money. The right, title, and interest in the house 
were subsequently attached and sold under a decree 
obtained against him hy the plaintiff. The plaintiff 
became the purchaser. Meld in a suit by him against 
M. for possession, that the endorsement on the con- 
veyance not having been registered could not affect 
the property. Umed Mal Motiram: Davu bin 
DiiONDiBA , . . I. L. B., 2 Bom., 547 

55 ^ — Better depositing 

title-deeds. — Admissibility in evidence of unregis- 
tered document. — The defendant deposited certain 
title-deeds with the plaintiff as security for money 
due on a bond executed by the defendant in favour of 
the plaintiff. The deeds were sent with the following 
letter from the defendant to the plaintiff’s attorney : 

have the pleasure of handing to you the title- 
deeds of a house, 56, Lower Circular Road, as a colla- 
teral security for R20,000, which falls due this day. 
Please accept them from my manager.” In a suit 
for an. account of what was due to the plaintiff on 
the security of the deeds, — Meld that the letter need- 
ed registration as being a document which created 
an interest in land, and therefore being unregistered 
was inadmissible in evidence. Dwareanath Mitter 
V . Sarat Kbmari Dasi . . 7 B. L, B., 55 

66. — Letters containing con- 

tract,-— Aohnowledgment of receipt of consideration. 
•^Bvidence Act, s, 91. — Oral evidence, Admissibility 
of. — Instruments ^^ — An advertisement appeared in 
the Bombay Gazette newspaper of the 9tli March 1874, 
advertising for sale certain moveable and -immoveable 
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property situate in the village of Angur, near Jmi- 
nar, in the district of Poona. On reading that ad- 
vertisment plaintiff entered into a negotiation with 
the solicitors of the widow and administratrix of the 
owmer of the said property for tlie purchase of a cer- 
tain portion of it. On the 26th May 1874 the 
plaintiff wrote a letter to the solicitors, offering to 
purchase the said property for R14,000 on certain 
conditions, and proposing to pay a. deposit of Rl,000 
as earnest-money if the offer was accepted. On the 
following day the solicitors informed plaintiff, .in 
writing, that the widow accepted his offer, and 
requested him to deposit the earnest-money offered 
hy him in his letter. Plaintiff accordingly deposit- 
ed the earnest-money (111,000) with tlie solicitors 
on the same day, and obtained from them a receipt, 
hearing a one-anna receipt stamp. The receipt 
mentioned the money as being in part payment of the 
sum of R14,000, the amount for which the plain- 
tiff had agreed to purchase the property. Instead of 
completing the contract of sale with the plaintiff, 
and putting him in possession of the property, the 
widow sold it to other persons. In a suit of the 
nature of a suit for specific performance brought 
by the plaintiff, as first purchaser, against the widow 
and the other purchasers to set aside the subsequent 
sale of the property, and to compel the widow to 
execute a conveyance thereof to the plaintiff, the fol- 
lowing documents were produced and tendered in evi- 
dence, viz., the advertisement of the 9th March, the 
plaintiff’s letter of the 26tli May (exhibit No. 3), 
the solicitors’ reply (exhibit No. 4), and their receipt 
of the 27th May 1874 (exhibit No. 5), and it was 
contended that three of the four documents — viz., 
exhibits Nos. 3, 4, and 5— required registration 
under the Registration Act (VIII of 1871), section 
17- Meld that the iilaintiff’s letter (exhibit 3) 
offering to purchase the property in qnestion, and 
the letter of acceptance (exhibit 4) written on behalf 
of the vendor (defendant No. 1) hy her attorneys, 
did not fall within clause {h) of the 17th section of 
the Registration Act (VIII of 1871), and were 
admissible in e^ddence to prove the contract of sakq 
although not registered. The acceptance of the 
plaintiff’s offer was conditional on his payment of 
the R1,000 as earnest-money, and therefore, until 
that Slim was paid, no estate/ legal or equitable, in 
the property passed to the plaintiff. Queer e, - 

Whether the letters between the parties (exhibits 
Nos. 3 and 4), even if they did constitute a complete 
contract for sale, unincumbered hy the necessity for 
the payment of the deposit by way of earnest, could 
be regarded as “ instruments ” within the meaning of 
section 17 of the Registration Act (VIII of 1871). 
Waman Ramchandea V . Dhondiba krishnaji 

[I. L. B., 4 Bom., 126 

57 , Meed of partition . — 

section 17 of Act XX of 1866 extended to a deed of 
partition, and this was not prevented by such an in- 
strument being enumerated in section 18 amongst 
those which were optionally registrable. Sxianear 
Ramchanpra V , Vishnu An ant 

[I. L. E.s 1 Bom.,/ 6,7 
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58, * Deed of division of 

immoveable property,- — The registration of a deed 
of division of immoveable property of the value of 
more than BlOO, executed by members of an 
iindmded Hindu family, was optional under clause 2, 
section 17 of Act XX of 1866, and a suit will not 
lie to compel registration. Anonymous 

[6 Mad., Ap., 9 

59. — Deed of partition, 

— A deed of partition need not be registered. Nem 
Boy V, Lalmtjn Boy . , 25 W. R., 376 

Instruments of partition made by revenue officers 
require registration under section 17, clause (7r), of 
the liegistration Act of 1S77. 

00. and el. (e) and s. 

4:9. — Unregistered document, — Document to con- 
tradict witness, — •'Meaning of word “ declare in 
section 17 of Act III of 1877. — Aclcnoicledgment, 
Necessity for registration of, — S, and R. sued their 
brothers 31. and F". in 1880 for partition of the 
family property. The defendants pleaded that the 
property had been partitioned in 1870, and that the 
various members of the family had been ever since 
in possession and enjoyment of their respective 
shares. At the hearing a document was produced 
by the defendant M,, dated the 13th January 1877, 
which w'as proved to have been signed by his three 
bi'others, S., R, and F., on the occasion of M.^s 
effecting a mortgage of part of the property. This 
document contained the following words: “Our 
eldest brother M, has built houses and is building 
new houses on property appertaining to his share 
.... To the same we three persons and our heirs 
and representatives have no interest of any kind 
whatever. If we or they should prefer any claim, 
then the same is to be null. This release paper we 
have duly passed in writing jointly and severally and 
in sound mind.^^ This document had not been regis- 
tered, and was, therefore, inadmissible as evidence of 
the alleged partition. In cross-examination of the 
plaintiff i2., he was interrogated as to the circum- 
stances under which the mortgage was made by M. 
on the 13th January 1877. He said: “ I was pre- 
sent when the mortgage was made, but I was ill in 
bed. . . . This was on the 13th January 1877. 

... I did not say on that day that I had no claim to the 
property,” He was then shown the above document, 
and admitted his signature. The document was then 
tendered in evidence, not as a release, but to contra- 
dict the witness. JReld that the document was ad- 
missible for that purpose, as it was not a document 
which itself declared a right in immoveable property 
in the sense intended by section 17 of the Registra- 
tion Act, III of 1877. It was an acknowledgment 
that there had, in time past, been a partition between 
the brothers who signed it and the defendant Af., 
but it was not itself the instrument of partition. 
That an acknowledgment of a partition is distinct 
from the instrument of partition, is to be gathered 
from clause (e) of section 17 of the Registration Act, 
III of 1877. Had the terms of clause (b) of that 
section been satisfied by a mere acknowledgment, 
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continued. 

clause (c) would have been superfluous. Its oper- 
ation is to requix’e an acknowledgment in the form 
of a receipt to be registered, hnt not an acknowledg- 
ment in any other shape as distinguished from the 
instrument of the transaction. The word “ declare” 
in section 17 of the Registration Act, HI of 1877, is 
to he taken in the same sense as the words “ create, 
assign, &c.” used in .the same section, — viz,^ as imply- 
ing a definite change of legal relation to the property 
by an expression of will embodied in the document 
referred to. It implies a declaration of will, not a 
mere statement of a fact, and thus a deed of parti- 
tion which causes a change of legal - relation to the 
property divided amongst all the parties to it, is a 
declaration in the intended sense i but a letter con- 
taining an admission, direct or inferential, that a 
partition once took place, does not “ declare ” a right 
within the meaning of the section. It is not the ex- 
pression or declaration of will by which the right is 
constituted. Qiicere , — Whether, if the above docu- 
ment were itself a release operating or intended to 
operate as a declared volition constituting or severing 
ownership, it could be received even for the purpose 
of contradicting a witness wffio had denied that he 
had previously made a statement inconsistent with 
his evidence. Sakhaeam Keishnaji v. Mad an 
Krishnaji . . .1. L. R., 6 Bom., 232 

01. — Release. — In June 

1875 L. executed a bond in favour of A, in which he 
mortgaged, amongst other property, a village called, 
Chand Khera, as security for the payment of certain 
moneys. He subsequently sold such village to A., 
concealing the fact that it had been mortgaged to S, 
On this fact coming to the knowledge of A., he 
threatened L. with a criminal prosecution, whereupon 
D, proposed to 5. in writing that the security of a 
share in a village called Kelsa, which he alleged was 
his property, should be substituted for the security of 
Chand Khera. 8. accepted this proposal by a letter 
in which be referred to D.^s proposal in terms. It 
subsequently appeared that the share in Kelsa did 
not belong to L., but to another person. S. having 
sued upon his bond, claiming to enforce thereunder a 
lieu upon Chand Khera, A. set up as a defence to 
the suit that S. had agreed to substitute Kelsa for 
Chand Khera in the bond, producing S,'s letter as 
evidence of the agreement. Meld that such letter 
operated as a release, and should therefore have been 
stamped and registered. Saedae Axi Khan 
Lachman Dass . . I. Ij. B., 2 AIL, 554 

02. Release from mortgage. 

— Agreement for fresh consideration, betioeen morU 
gagee and third person, for release of property from 
mortgage, — Release not required to be in writing 
and registered. — The mortgagee of immoveable pro- 
perty under a hypothecation bond entered into ah 
agreement with one who was not a x^ai’ty to his 
mortgage to release part of the property from lia- 
bility under bis mortgage. This agreement was 
not in writing and registered. The mortgagee sub- 
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seqnently songlit to enforce tlie hypothecation 
against the whole of the mortgaged property. JSeld 
that the agreement, being a new contract for a fresh 
consideration between persons who were not parties 
to the mortgage, was not, as between the parties to 
the mortgage, a release which the law required to he 
in writing and registered. Gurdial Mal v. Jaxjhri 
Mai. .... L Ii. B., 7 All., 820 

03. — W'tdow^s right to 

maintenance, ^Release of. — Releases affecting prO'- 
perty . — A widow^s right to maintenance constitutes no 
interest, vested or contingent, in the immoveable imo* 
perty of an -undivided Hindu family within the mean- 
ing of the Begistration Act XX of 1866, and a release 
thereof did not require to he registered under clause 
2, section 17 of that Act. Semble , — Under Act XX 
of 1866, section 17, clauses 2 and 3, releases affect- 
ing immoveahle property above BlOO in value had to 
be registered, and the releases mentioned in clause 7 
of section 18 are releases relating to moveables. The 
ruling in Anonymous Case, 6 Mad., Ap., 9, dissented 
from. Kaipagathachi v. Ganapathi Pillai 

[I. Ii. B., 3 Mad., 184 

84, and s. 49,— Deed of 

conditional sale. — Admissibility of evidence . — A deed 
of hye-bil-wafa, or conditional sale, is a deed which, 
under section 17 of Act XX of 1866, requires regis- 
tration before it can become admissible as evidence. 
But so far as it is a covenant or agreement for the 
repayment of the money lent on a particular day, it is 
not an instrument requiring registration ; and there- 
fore, for such purposes, notwithstanding section 49, 
it is admissible in evidence. Nilmadhfb Sing- Das 
V , Patteh Chane Saha 

[3 B. L. B., A. C., 310 : 12 W. B., 222 


65. 


Shehaitnamah. — A 


sliebaitnainah which conveyed no right or interest, hut 
merely declared that a particular portion of the tha- 
kooPs income shonld he expended through the instru- 
mentality of the shebait in the worship of the tha- 
koor, was not a deed requiring to he registered under 
Act XYI of 1864. Gibeedhub Dass v. Nitto 
Gopal Dass . . . . 19 W. B., 291 


66 . 


BEGISTEATIOH ACT, 1877, s. 17 (o!. b> 

— continued. 

Cases decided by the High Coiirt in which the ** suleh- 
namah,” having been relied on, not as containing the 
hypothecation itself but as evidence only of a separate 
parol agreement, or in which a decree, having been 
made in accordance with the terms of the document, 
was held not to require registration, remarked upon 
and distinguished by Spankie, Stjejit Pbasab 
V . Bhawani Sahai . . I. L, B., 2 All, 481 


67. 


• and s. IS,— Deed of 


Suleh-namah. — Agree* 

ment creating a charge on immoveable property. — Suit 
for money charged on immoveable property , — Certain 
immoveahle property having been attached in the 
execution of a decree held by S'., B. and L. objected to 
the attachment. An arrangement 'tvas subsequently 
effected between the objectors and the parties to the 
decree which resulted in all parties jointly filing a 
suleh-namah in Court, in which B. and L„ who had 
purchased the rights of the judgment-debtor in the 
attached property, agreed to pay the amount of the 
decree, which exceeded one hundred rupees, within 
one year, and hypothecated such property as security 
for the payment of such amount. 8. having sued 
upon this document claiming to recover the amount 
of the decree by the sale of such property , — Held that 
the docTiment required to be registered, and not being 
registered the suit thereon was not maintainable. 


surrender . — “ Adcnoiuledgments .” — An istifananiah, 
or deed of surrender, surrendering pledged property of 
wdiich the party executing it was in possession, on re- 
ceiving hack the amount of a hond-deht, comes under 
clauses 2 and 3, section 17, of Act XX of 1866, and 
must he registered to he admissible in evidence. ** Ac- 
knowledgments,” in clause 7 of section 18, refer to 
transactipns of quite a different description. Bhvbifb 
CH tTNDEE Dass v. Kalbechtjneee Chuckebbutty 

[16W.B.,56 

68. Surrender of interest 

by tenant to landlord. — Act XVI of 1864, ss. 13, 14, 
— A document, which was substantially a surrender by 
a tenant of his interest in land to his landlord, and, 
as such, was exempted from stamp duty by Act X of 
1862, under the general exemption clause, did not 
require registration under Act XVI of 1864, sections 
13 and IdC Jahav BrGHNATH a. Raiji Himmat 

[9 Bom., 246 


69.* 


- (cl. c.) — Document aclaww- 


ledging receipt of consider ation-money for convey* 
ance . — A document which acknowledges the receipt of 
consideration-money for the conveyance of immoveable 
property cannot be received as evidence unless it is 
registered. Seeenath Chuen Soob v. Nilkanto 
Dey 22W. B.,309 


- Acknowledgment of re- 


10 , — 

ceipt of consideration. — J, T. passed a writing to V., 
under date 28th April 1874, stipulating that the deed 
of sale of J. T!s hungalo^v to V. for R4,300, which 
was to have been made that day, owing to certain 
circumstances therein mentioned, should be made and 
delivered by J. T. to V. twenty days thereafter. The 
writing further acknowledged the receipt, by J. T, 
from V., of ill 00 as earnest- money for the purchase 
of the bungalow, and concluded with certain penalties 
in the event of a default by either party. In a suit in 
the nature of a suit for specific performance brought 
by V. to compel J. T. to execute the deed of sale to V,, 
and to register the same as promised in the writing 
of 28th April 1874, — Held, that the writing required 
registration under Act VIII of 1871, section 17, 
clauses 2 and 3, as it distinctly acknowledged the re- 
ceipt of RlOO as part of the consideration for the 
sale of the house to the plaintiff for the sum of 
R4,300, and operated to create an interest in the 
house of the value of RlOO and upwards. Mahad v. 
Dari, 1. L. R., 1 Bom., 196, approved and followed. 
Jusah Haji Jafar v. Haji Qul Mahawmad, 12 
Bom., 175; Hargovandas v. Balhrishna, 7 Bom,, 
0. C,, 67 ; and Kedarnath Dutt v. Shamlal Khettry, 
11 B. L. R., 405, distinguished. Vaeaji Isaji v, 
Thomas , . . . I, I*. B., 1 Bom., 180 
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71. — — ' Receipt for earnest- 

money. — Consideration. — Where the plaintiff pro- 
posed to purchase property, moveable and immove- 
able, for R14,000 and to pay a sum of R1,000 as 
earnest-money, and his offer was accepted and the 
earnest- money deposited, a receipt was given for it 
stamped with a one-anna receipt' stamp. The receipt 
mentioned the money as being in part payment of the 
sum of B 14,000 the amount for which the plaintiff 
had agreed to purchase the property. Instead of 
completing the Icontract of sale with the plaintiff and 
putting him in possession, the defendant sold it to 
other persons. In a suit to set aside the sale to 
them and to compel the defendant to execute a convey- 
ance to the plaintiff, — Held that the receipt for 
BljOOO earnest-money (exhibit No. 5) fell within 
clause (3) of section 17 of the Eegistration Act 
(Vlll of 1871), as being an acknowledgment of the 
receipt or payment of consideration on account of the 
creation of a right, title or interest in immoveable 
property of the value of upwards of BIOQ, and was, 
therefore, inadmissible in evidence, not having been 
registered j but that under section 91 of the Evidence 
Act (I of 1872) oral evidence was admissible to prove 
the payment, notwithstanding the existence of the 
written receipt. The third clause of section 17 
of the Eegistration Act (VIII of 1871) includes 
within its scope a payment of a part of the considera- 
tion as well as a payment of the whole of it. Wa- 
MAK Ram Chandea v. Dhandika Keishnaji 

[I. L. E., 4 Bom., 126 

72 . and s. 20. — Receipt.^ 

Declaration of title. — The defendant passed to the 
plaintiff a document worded, in substance, as fol- 
lows; “Your fields .... are entered in my 
name. Ever since they came into your possession I 
have received from you the assessment due upon them. 
I have now no claim upon you for any balance of as- 
sessment I will cause the aforesaid two 

fields to be entered in your name. Nothing remains 
due by or to either of us in respect of the produce 
of these fields.” The document was stamped as a 
receipt with a stamp of one anna. — Held that, for 
the purpose of establishing satisfaction of all claims 
which the plaintiff and the defendant had upon one 
another, the document was admissible in evidence; 
but that, if used as evidence of title, it came within 
the provisions of section 17 of the Eegistration Act 
(XX of 1866), and the corresponding provisions of 
the Registration Act (III of 1877), and was inad- 
missible unless duly registered. Faki d. Khottt 

[I. L. B,, 4 Bom., 590 

73 . — — — R^eceipt. — Release of 

claim secured hy mortgage. — Held, that a docu- 
ment, called a receipt, but intended to be used to prove 
the release of a claim secured by mortgage, required 
registration under section 49 of Act VIII of 1871, 
inasmuch as it affected immoveable property. Ba- 
SAWA V, Kaieaea . . I. Ii. B., 2 Bom., 489 

Contra GirouNEUE Am c, Mahomed Yasebh 

[20W.B., 334 

::::':74.- Receipt by mortgagee.— 

Admissibility of evidence.— riiQ defendant tendered 
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in evidence a receipt for R,250, to show that the in- 
terest of his co-mortgagee (the plaintiff) in the mort- 
gage had been extinguished. The receipt was ob- 
jected to on the ground that it had not been regis- 
tered. Held that the receipt being tendered to show 
that the interest of the plaintiff in the mortgage had 
been extinguished, required registration, and was in- 
admissible without registration. Shidlingapa v. 
Chenhasapa, I. L. R., 4 Bom., 235, distinguished. 
Eamapa V. Umanna . I. Ii. B., 7 Bom., 123 

75 , — Document acTcnom* 

ledging receipt of consideration. — Parol evidence.— 
In a suit for possession where plaintiff’s case was that 
a kut-mirash (usufructuary mortgage-deed) had been 
granted to defendant, who had promised upon repay- 
ment of the money consideration to surrender the 
pottah and give back the land, and where plaintiff pro- 
duced a receipt in proof that such repayment had 
been effected, — Held that the receipt, being an instru- 
ment acknowledging receipt of the consideration on 
account of extinction of interest in land, came within 
the terms of Act VIII of 1871, section 17, clause 3, 
and was not admissible as evidence without registra- 
tion. But oral evidence was receivable in proof of 
the receipt of the money. Sooejo Coomae Bhutta- 
CHAEJEE V. BhuGWAH ChXJHDEB EoY 

[24 W. B., 328 

70 , Memorandum ^ — 

Receipt. — Extinction of mortgaged s lien, Evidence 
of.— A document purporting to have been passed by 
a mortgagee to his mortgagor, and reciting the demand 
of the former for re-payment of his mortgage-money 
before the due date of the mortgage, and the com- 
pliance with that demand by the latter by means of 
a fresh loan upon a second mortgage of the same pro- 
perty; and reciting also the fact of the delivery of 
possession of the property by the original to the 
second mortgagee; and purporting, in conclusion, to 
contain a declaration by the original mortgagee that 
nothing remained due to him in respect of his mort- 
gage, is a document which, under clauses 2 and 3 
of section 17 of Act XX of 1866, as well as under 
clauses 2 and 3 of section 17 of Act VIII of 1871, 
requires registration, and, if unregistered, is, by sec- 
tion 49 of the same two Acts, inadmissible as evi- 
dence of any transaction affectiog any property com- 
prised therein. The fact of the extinction of the ori- 
ginal mortgagee’s lien may, however, be proved by 
other documentary or proper oral evidence. Maha- 
DAji V. Vyamkaji Govind . I, Ij. B., 1 Bom,, 197 

77 , — — — — Receipt for sums paid 

on bond hypothecaUng immoveable property . — A 
receipt for sums paid in part liquidation of a bond 
hypothecating immoveable property must be regis- 
tered under the provisions of section 17 of Act VIII 
of 1871 to render it admissible as evidence under 
section 49 of the said Act. Damp Singh v. DiTEa a 
Peasad . . . . L Ij. B., 1 All., 442 

73 ^ Receipt for money 

paid under an hypothecation- bond . — A receipt ac- 
knowledging as a fact part-payment of a sum due 


f 4785, ) 


DIGEST OF CASES. 


{ 4786 )■ 


EEGISTEATION ACT, 1877, &, 17 (el. c) 

— continued, 

mider an liypotliecatioii bond does not require registra- 
tion under section 17, clause (c) of tlie Registration 
Act, unless tlie fact is referred to as a consideration for 
a contractual engagement, wliereby the interest cre- 
ated by the prior registered instrument is limited or 
extinguished. A mere receii^t does not acknowledge 
the receipt or payment of a consideration. Dalip 
Singh Y. D'lirga Ffasad, I. L. E., 1 AIL, 442y dis- 
sented from. Venkatarama Nailc v. Gliinnatliamhu 
Eeddi, 7 Mad., 1, approved. Venkatyae v. V bnka- 
TASTJBBAYYAB . . . I. Ij. E., 3 Mad., 53 

79 , and cl. "b . — Receipts hy 

mortgagee , — Receipts passed by a mortgagee for sums 
paid on account of the mortgage-debt, and exceeding 
RlOO each, are not inadmissible in evidence for 
want of registration under Act III of 1877, section 
17. The technical term consideration implies that 
the person to whom the money is paid himself limits 
or extinguishes his interest ,in the land in considera- 
tion of such payment. Such limitation or extinction 
(if there can be said to be any) as results from the 
payment on account of the mortgage-debt is the 
legal consequence of such payment, and not the act of 
the mortgagee. The payment reduces the sum due 
at the time on the mortgage, and thus modifies the 
account between the mortgagor and mortgagee. But 
it does not operate to limit or confine within 
narrower limits the right or interest of the mortgagee 
in the land, which is simply to liave the payment 
of the principal and interest secured on the mort- 
gaged premises by some one or other of the remedies 
available for that purpose. Money paid on account 
of a mortgage- debt is not the consideration for the 
limitation or extinction of so much of the interest in 
the land created by the mortgage, and a receipt for 
such a payment need not, therefore, be registered 
-under section 17, clause (5), of the Registration Act 
III of 1877. Dalip Singh v. Durga Drasad, L L, E., 
1 442, dissented from. Shidlingapa v. Chen- 

BASAPA . , . . I. L. B., 4 Born., 235 

3(), Receipts given hy morU 

gagee for payments on account of the mortgage'deht. 
— Unregistered receipts given by a mortgagee to a 
mortgagor for sums paid on account of the mortgage- 
debt arc not inadmissible in evidence under clause 
(a), section 17, of the Registration Act III of 1877. 
Shidlingapa v. Chenbasaya, I. L. E., 4 Rom,, 235, 
followed. Anjtapa v. Gajjpati 

[I. L. R., 5 Bom., 181 

31 , Meceiptf or payment of 

mortgage^moiiey. — The payment of money by a mort- 
gagor to a mortgagee in satisfaction of the mort- 
gage-debt, is a payment of consideration on account 
of the extinction of the mortgagee's right, within 
the meaning of clause (c), section 17 of Act VIII of 
1871 (Registration Act). A receipt for such pay- 
ment is therefore a document of which the registra- 
tion is compulsory, and which, if unregistered, is in- 
admissible in evidence under section 49. Dalip 
Singh v. Diirga Prasad, L L. E„ 4 All, 442; 
Basawa v. Kalkapa. I, Z. E,, 2 Bom., 489 ; Mahadaji 
V. Vyanhaji iJovisid, I. L, E., 1 Bom., 197 ; and 
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Eamapa v. Umanna, I. L. E., 7 Bom., 725, followed. 
Shidllngapa v. Chenbasapa, I, Z. E., 4 Bom,, 235, 
dissented from, Mattongeny Dassee v. Eamnarain 
Sadhhan, I. Z. E., 4 Calc., 83, referred to. Imbad 
Husain v. Tasadduk Husain 

[I. Ii. R., 6 AIL, 335 

32, (el. d). ' — Unregistered 

lease. — By Act XVI of 1864 no unregistered lease 
for a term exceeding a year could be received in evi- 
dence in any civil proceeding, however small the 
value of the property leased. Omab v. Abbool 
Gupeooe 8 W. B., 425 

83. Kalmliat. — Zease,— 

A kabuliat was not a lease ” within the meaning of 
section 13, Act XVI of 1864. Amjed Ali v, Ala 
Buksh ^ 9 W. R., 537 

Hub Chundeb Ghosb v. Wooma Soondueee 
Dossee . . . .23 W. B., 170 

84 . Zease for more than 

a year. — ZiabilUy under unregistered lease. — Where 
a house is let for a term exceeding a year, the regis- 
tration of the kabuliat is compulsory and no action 
will lie for the recovery of the rent stipulated to be 
paid under the kabuliat if that document is unregis- 
tered. A party who retains and holds a building 
under such unregistered kabuliat is nevertlieless 
bound to pay a reasonable compensation for the use 
and occupancy thereof. Puboma Soondueee Dos- 
ses V. Peollad Chundeb Dass 

[12 W. R., 289 

85. Agreement beUceen 

landlord and tenant, — PottaJi. — Mad. Act VIII 
of 1865. — An agreement between a landlord and 
tenant in the Presidency of Madras for more than 
one year is a pottah within the meaning of Act VIII 
of 1865, and consequently exempted from registra- 
tion under Act XX of 1866. Vabaty Ramaeeddy 
V. Duvvubu Ayappabebdy . . 7 Mad., 234 

88. and s. 49.-— 

Agreement for lease. — JEvidence. — Under clause 
(4), section 17, of the Registration Act III of 1877, 
an agreement for a lease needs registration if the 
parties to such agreement intend to create a present 
demise. Although the agreement may contemplate 
a formal document being subsequently executed, tbe 
paramount intention as gathered from the whole of 
the instrument must prevail. PubmanaNDDAS li- 
WANDAS V. DHABSEY ViEJI 

[I. L. R., 10 Bom., 101 

87. - — Zease. — Agreement 

for lease. — Doul durlchasi. — Proposal. — Accept- 
ance. — Contract. — Every lease, or agreement for a 
lease, in writing, must be registered before being 
given in evidence. But a proposal in writing to take 
a^ease of certain lands on certain terms, made by 
one person to another, need not be registered, unless 
the proposal in wTiting has been so accepted that the 
proposal and acceptance constitute a contract in 
writing. Supbab Reza Amzad Ali 

[1. L. B., 7 Calc., 703 : 10 C. L. R., 121: 
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Luchmissue Sing-h Dakho. Ltjchmissite 
S iKQH V. EuNGLAL 

[I. L, R., 7 Calc., 703 : 10 O. L. R., 127 


88 . 


■ Proposal to pay rent. 


—Poul darlcTiast. — Lease, — Agreement to lease.- 
Where a doul darhhast amounts to nothing more than 
a proposal by a tenant to pay a certain rent for certain 
land, it does not amount to a lease or to an agree- 
ment for a lease, and does not, therefore, require 
registration. But if the proposal has been so accept- 
ed, that the proposal and acceptance constitute a 
contract in writing, then such contract must he 
registered. Clioonee Mundur v. Clmndee Loll Passy 
14 W. jS., 178 ; and Meheroonissa v. Abdool Gunee, 
17 W* 5., o09i distinguished. Ball Jha v. Negeoo 
[I. L. R„ 7 Calc., 717 


89. 


• Agreement to execute 


lease. — Where defendants had contracted to execute 
a maurasi pottah of certain land at a given rent for 
a consideration of which a portion was paid as 
earnest-money, and the balance was to be paid with- 
in fifteen days, and had agreed that, if they failed 
to execute the pottali, the baeena-pottro was to be 
considered a pottah, and plaintiff on allegation of 
failure sued the defendants for possession on the 
footing that the baeena-namah was a mirasi pot- 
tah, — Meld that the deed under which the plaintiff 
sued was a pottah, and under clause 2, section 17 of 
Act XX of 1866, an instrument the registration of 
which was compulsory. As an unregistered docu- 
ment, it could not liokl its ground against a register- 
ed pottah put in by intervenors. hfuND Ram Ghose 
V, Mauistoo Bibeb . . .10 W. R., 177 


90. 


Lease or agreement 


fo lease. — In a suit for possession of certain pro- 
perty and for the execution of a pottah, it appeared 
that two of the defendants had executed an agree- 
ment which was duly registered, by which they 
acknowledged the receipt of a portion of the salami, 
.and covenanted to execute a pottah on a certain day. 
This agreement was afterwards confirmed by two of 
the defendants who were minors when it was entered 
into : the confirmation was by deed which was duly 
registered. Subsequently all the defendants executed 
a document, wdiich provided for the payment of a 
portion of the salami on the day when possession 
should be given as provided in the first agreement, 
and for the payment of the remainder by instalments 
which were to carry interest. This document -was 
not registered. Meld that it was not a “lease or 
agreement to lease ” within the meaning of section 
17 of the Registration Act, and was admissible in 
evidence. Kei>ae]:^ath Mitter v. Surkedeo DetI 
Roy , I. L. R., 9 Calc., 865 ; 13 C. L. R., 68 

91. — Lease . — Usufriictuary 

mortgage. — Act XVI of 1864, ss. 13, 14. — B. sued 
■ for possession of certain lands, on a contract embo- 
died in a document which purported to grant B. 
possession of these lands for a period of six years, on 
payment of R99. Meld that the document in ques- 
tion was not a lease, but a usufructuary mortgage, 
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and that the consideration-money being less than 
RlOO, its registration under Act XVI of 1864 was 
merely optional. Ishan Chandea v. Sitjak Bibi 
[7 B. Ii. R., 14 ; 15 W. R., 331 

92. 


Pease. — Agreement to 

lease. — Contract of special nature. — Meld that cer- 
tain letters forming a correspondence which had 
passed between the parties did not require registra- 
tion, for they did not amount to a lease, or an agree- 
ment for a lease bnt were evidence of a contract of 
a special character not coining within any of the 
definitions in the Registration Act. Poet Ganb’IjXG- 
Land Company >0. Smith 

[21 W. R., 315 : L. R., 1 1. A., 124 


93. 


Settlement papers 


given hy ryots . — Settlement papers prepared at the 
beginning of each year, and signed by the ryots 
setting forth the quantity of nngdee lands to be held 
and the amount of rent to be paid by each tenant 
during the year, are admissible in evidence, and do 
not require registration, provided the amount of rent 
therein agreed to be paid is under RlOO, and the 
term is for only one year. Nuseun v. Ram Debul 
S iNG-H . . . . . 17 W. B., 273 


94. 


Lease at an annual 


rent. — A lease for no definite time, but fixing an 
annual rent (sone-bosone) falls within clause 4 of 
section 17 of Act XX of 1866, and must be registered 
in order to be admissible in evidence. Eamkumae 
Mandal V . Brajahaei Meidha 

[2 B. L. R., A. C., 75 : 10 W. B., 410 

95 , ; Lease for more than 

a year . — Condition loldch may shorten term. — A 
lease for more than a year is dot the less a- lease 
because a condition is attached to the consideration, 
and because its term may be lessened on thespayment 
of a sum of money by the lessor. Such a lease can- 
not be used in evidence unless it is registered, , Bijksh 
Ali Boohean V . Nubotaea . 13 W. B., 468 


96. 


Lease with provision. 


extending term. — ^Where a kabuliat for one year 
contains a provision extending its term to more than 
that period, it cannot be admitted in evidence with- 
out registration. Kisto Ivalee Moonshee v. AGtE- 
MONA Bewa . . . .15 W. B., 170 


97. 


Lease with agreement 


for renewal on expiration. — A kabuliat in which 
a ryot agreed to hold land under a pottah for a 
specified year, the agreement between the parties 
being that at the close of that period a fresh settle- 
ment would be made, was held to he a lease for one 
year, and not to need registration’ under Act XX of 
1866 as being a lease for more than a year, although 
a clause intervened between the above clauses to the 
effect that year by year tlie ryot would pay rent at 
tlic above rate. Ju&desh Chunder Biswas v. 
Abedoilah MuNDHii . . 14 W, B., 68 


98. Lease for more than 

a year, — Lease %oiih option of rmetcal, — Where a 
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lease is only for one year with option to the lessor to 
allow the lessee to continue his tenure on the old con- 
ditions after expiration of the year, — Seld that the 
absolute right of the lessee is restricted to one year; 
and that the lease is therefore a one yearns lease, the 
registration of which is 210 1 necessary. Soxjtho Ptte- 
SA3> Dass V, Paeasit Padhak. Sotjtho Pttesad 
Dass V. Eog-hoo Pad HAN . . 26 W. B., 98 

99. ^ Lease for so long as 

tenant continues to png . — A lease for so long as the 
lessee or tenant continues to pay the stipulated rent 
is a lease not limited to a year, and must be registered 
under section 17 of the Registration Act of 1866, and 
not being registered cannot be received in evidence 
under section 49 of that Act. Sheoghodam v. 
Buddbee Nath • . , . 4 IS". W., 36 

100. Zur-i-pes'hgi lease. 

Leases not exceeding one gearf* Meaning of.-^ 

Leases which were exempted from the operation of 
section 17, clause 2, Act XX of 1866, were leases the 
term of which was one year certain. Where a zur«i- 
peshgi lease was granted for one year, but with a 
stipulation that unless the loan were repaid within 
that time it should continue in force, — Held that such 
a lease came within the words of section 17, clause 4, 
Act XX of 1866, “ leases of immoveable property for 
any term exceeding one year of which registration 
was compulsory. Bhobani Mahto n. Shibnath 
Paea .... I. L. B., 13 Calc., 113 

101. Kahuliat or lease . — 

Lease for so long as landlord might leave land with 
tenant. — A habuliat or lease, under wdiich the tenant 
might claim possession of the land for one year, but 
was to pay rent to the landlord so long as the land- 
lord might leave the land with the tenant, did not 
require registration. Jagjivandas Jawheedas v, 
Naeayan Lazsehan Path 

(1. Xj. B*, 3 Hom., 493 

102. Bhadelchat, — Lease, 

— Held that a hhadekhat is an agreement between 
a lessee and a lessor in the nature of a counterpart of 
a lease, and that an instrument of this character 
must, for the purposes of the Registration Act, be 
treated as a lease. Held, also, that a provision in the 
hhadekhat, that the lessee might after six months 
remain in occupation at a monthly rent, till the lessor 
called upon him to vacate, did not extend the term 
for which the lease was granted, as to the conclusion 
of that term the lessee would he only a monthly 
tenant of the lessor, and therefore it did not require 
registration under section 17 of Act XX of 1866. 
Moeo Vithad V. Ttjeaeam vadad Malharji 

[5 Bom., A. C., 92 

X03. and s. 49. — Lease, 

’—Lease from gear to gear. — In a suit for possession 
of a piece of land, and for rent- of the same, the 
plaintiS produced in support of his claim two sar- 
khats or kabuliats purporting to he executed in his 
favour by the defendants, and dated respectively in 
January 1875 and June 1876. These documents 
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were not registered. The first after reciting that the 
executant had taken the land from the plaintiff, on a 
specified yearly rent, and promised to pay the same 
yearly, proceeded as follows ; “ If the owner of the 
land wishes to have it vacated, he shall give me 
fifteen days’ notice, and I will vacate 'without 
making objection: if I delay in vacating the land 
the owner can realise, by recourse to law, rent from 
me at the rate of R8 per annum.” The second sar- 
khat, after reciting that the executants had taken the 
land from the plaintiff on a yearly rent specified, for 
six years, and promised to pay the same year by year, 
proceeded thus : ** And if the said Shaikh wishes to 
have the land vacated within the said term, he shall 
first give us fifteen days’ notice, and we will vacate 
it without objection.” The lower Courts held that 
the sarkhats were not admissible in evidence, as they 
required registration under section 17 (4) of the 
Registration Act VIII of 1871, being leases of im- 
moveable property from year to year or reserving a 
yearly rent. HM that the two sarkhats created no 
rights except those of tenants- at-will, inasmuch as 
the clause common to both to the effect that at any 
time, at the will of the lessor, the lessees were to give 
up the land at fifteen days’ notice, governed all the 
previous clauses, and the defendants could he asked 
to quit at any time before the lapse of the term at 
fifteen days’ notice. Heldf therefore, that the leases 
did not fall under section 17 (4) of Act VIII of 1871 ; 
that their registration was not compulsory ; and that 
they could not he excluded from evidence under 
section 49 of Act III of 1877, which governed the 
. question of admissibility, while Act VIII of 1871 
governed the question wdiether registration was or 
was not compulsory. Khxjda Bakhsh v, Sheo Din 
[I. L. B., 8 All., 405 

104. Lease. — ^Exemption 

from registration hg Government. — Leases for a term 
not exceeding five years, with a rent reserved not 
exceeding R50, being exempted by the local Govern- 
ment from registration, — Held that a pottah for one 
Fasli to remain in force until another pottah is 
granted, with a rent reserved of RllO did not fall 
within the exemption. Held also that such a pottah 
was a lease for a term exceeding one year and not a 
lease for a year, and therefore subject to the general 
provision of clause cZ, section 17, of the Registration 
Act, 1877. Vbjnkatacheldam Chetti v. Audian 

[I. L. B., a Mad., 358 

105. — — — Exemption from re- 

gistration. — Lease for one year and till another lease 
is A muchalka executed for one Fasli to 

remain in force until the execution of a fresh mueh- 
alka, for a rent less than R50, is exempted from 
registration by virtue of the notification of the local 
Government under section 17 of the Registration Act, 
which exempts from registration leases the terms 
granted by which do not exceed five years, ahd the 
annual rents reserved by which do not exceed R50, 
VlEAMMAL V, KaSTUBI RxTNGAYYANGAE 

[I. L, B., 4 Mad., .381 
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100, — Agreement for 

a lease. ---An agreement for a lease does not require 
registration. Bhaieabnath Khettbi v. Kishoei 
Mohijn Shaw . . . 3 B. L. E., Ap., 1 

Abdto Vidona Jonas w. Haeone Esmile 

[7 B. L. R., Ap., 21 

107. ■ Dowl-durJcast . — 

Document preliminary to lease. — A dowl-durkast, 
being only a preliminary to a lease, does not require 
registration. Meheeoonissa t). Aedool Ghnee 

[17W.E.,509 ! 

. 108. - — ■ Dowl or amulnama. 

—The registration of a dowl or an amuldaree, which 
are mere preliminaries to a lease, was not compulsory 
under section 13, Act XVI of 18fi4. Goltjck 
Kishoes Achaejeb Chowdhey V. Nttnd Mohun 
Dey Sibcae . . . .12 W. R., 394 

109. Dowl~ durhast.— 

Proposal by tenant to pay rent . — Where a dowl- 
durkast amounts to nothing more than a proposal by 
a tenant to pay a certain rent for certain land, it 
does not amount to a lease or an agreement for a 
lease and does not therefore require registration. But 
if the proposal has been so accepted, that the propo- 
sal and acceptance constitute a contract in writing, 
then such contract must be registered. Choonee 
Mundur v. Chundee Lall Doss, 14 W. B„ 178} and 
Meheroonnissa v, Abdool Gunee, 17 W. B., 509, 
distinguished. Lall Jha Negboo 

[I. L. R., 7 Calc., 717 

Sueuae Reza X). Amzad Ali 

[I. Ii. R., 7 Calc., 703 : 10 C. L. B., 121 

Lxjchmissije Singh v, Dakho. Luchmissue 
Singh Runglal 

[I. L. B., 7 Calc., 708 ; 10 C. L. B., 127 

110. Intention to 'create 

present demise. — Intention to execute more formal 
document . — An agreement for a lease needs registra- 
tion if the parties to such agreement intend to create 
a present demise. Although the agreement may 
contemplate a formal document being subsequently 
executed the paramount intention as gathered from 
the whole of the instrument must prevail. PuEMA- 
NAND Das Jiwandas v. Dhaesey Virji 

[I. L. B., 10 Bom., 101 

111. Tetition asking for 

lease . — Section 17, Act XX of 1866, does not provide 
for the registration of a petition asking for a lease. 
Choonee Mhndue V. Chundee Lall Doss 



[14 W, R., 178 

S. 0. on review 

. 14 W. B., 384 

112.'— 

Agreement to rnort- 


gage. — Equitable mortgage . — Documents amounting 
to an equitable mortgage when creating an interest 
in land of the value of RlOO or upwards, require 
registration under section 17 of the Registration Act ; 
but documents when amounting merely to an agree- 
ment to mortgage do not require registration under 
that section. Such documents are therefore avail- 
able in evidence as agreements to mortgage without 
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registration, but for the purpose of proving an equit- 
able mortgage they must he registered before they 
are available in evidence. Bengal Banking Goe- 
poBATioN V. Makeetich I, L. B., 10 Calc., 315 



compulsory registration under section 13, Act XVI 
of 1864, should apply to deeds, like ainuldustuks, 
which are merely preliminary to the main contract or 
engagement, or that deeds which are steps in, or 
mere parts of, a transaction, should be registered be- 
fore they can be used as evidence. Bun waeee LaL 
V. SuNGUM Lal . . , . 7 W. B., 280 

See Ramtonoo Suemah Siecae x. Goub Chun- 
DEE SUEMAH SlECAE . . 3 W. B., 64 

and Shibkishen Doss v. Abdool Sobhan Chow- 
DHEY . . . . 8 W. B., lOS 

114. Deed of agreement 

to sell at future time.-— Act XIX of 1843. — A deed 
of agreement to sell at some future period may be re- 
gistered under Act XIX of 1843, Shibkishen Doss 
V. Abdool Sobhan Chowdhey . 3 W. B., 103 

See Ramtonoo Suemah Siecae d. Goue Chun- 
dee Suemah Siecae . . 3 W. B., 64 

Nuddeae Chand Sein v. Kishoeee Lall 
Chuckeebutty , . .7 W. R., 468 

115. — JBargain'paper.^* 

Agreement for sale of land contemplating future 
deed. — A “ bargain- paper ” for the purchase of im- 
moveable property above the value of RlOO, which 
contemplates the execution of a future conveyance, 
does not require registration. Jusab Haji Jaeae 
V. Gul Muhammad , . .12 Bom., 175 

116. — Document not itself 

creating an interest in immoreable property . — *^*Bar- 
gain-paper!^ — An agreement, or “ bargain-paper 
in writing, for the sale of a house by the defendants 
to the plaintiff, stated that the defendants had agreed 
to sell, and the plaintiff to buy, the house in question 
for R.15,225, on the following conditions,— that the 
plaintiff should, on the execution of the bargain- 
paper, pay R1,000 as earnest-money, and that the 
defendants were duly to make out a good title to the 
houfee, and get approved by the plaintiff's solicitors, 

as being of good title," a deed of sale thereof, pre- 
pared according to law, within two months, the cost 
incidental to the preparation of the deed to be borne 
jointly by vendor and vendee j that, on the execution 
of such deed and delivery of possession of the house 
to the plaintiff, the balance of the purchase-money 
was to be paid i that, in case a good title to the house 
could not he made out, the bargain-paper was to be 
null, and the earnest-money was then to he returned 
to the plaintiff with interest, and any solicitors' 
charges incurred were to be paid by the defendants. 
Held that the document was admissible in evidence, 
though unregistered, as coming within the provisions 
of clause (A) of section 17 of the Registration Act 
111 of 1877. Chunilal Panalal n, Bomanji 
Manoheeji . . . I. Xi. B., 7 Bom,, 310 
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117. — and cl. b. — Docu- 

ment ereating a right to obtain another document, 
--'Meadmg . — Admission. — Dff'ec.t of admission in 
pleading of execut ion of contract. — Evidence to prone 
an admitted docivnient not necessary, — Evidence . — 
By an agreement, dated 2nd August 1680, tiie 
defendant agreed to sell to the plaintiff a certain 
piece of land with a d\veliing-house for 111,900. At 
the time of the execution of this agreement the 
plaintiff paid the defendant lllOO earnest-money, 
and the agreement provided that the remaining 
iiljSOO should he paid within a month from the 
date of the agreement when the deed of conveyance 
of the property should be executed. The material 
pai’t of the agreement ^vas as follows : I have 
received from you RlOO, namely, rupees one hundred, 
as earnest {i.e.) at the time of the execution of this 
bargain-pai^er. And as to the remaining 111,800, 
namely, one thousand and eight hundred, the same 
are duly to he jiaid to me within one month from 
this day, when you will get the deed (or) document 
made in your favour. And all the expenditure in 
respect of the deed (or) documents and transferring 
(the property) to your name you are duly to make 
on your account .... On these terms this 
informal bargain- paper having been written, is agreed 
to and delivered.^’ The plaintiff sued for specific 
performance, and tendered the agi*eement in evidence, 
although unregistered. Eeld that the document, 
although unregistered, was admissible in evidence 
under clause (Ji) of section 17 of the Registration 
Act III of 1877. Being unregistered it could not 
create or assign the interest intended by the parties 
to he transferred, and being thus incapable of carry- 
ing out the primary intention of the parties, the 
agreement became one “ merely creating a right to 
obtain another document which would, when exe- 
cuted, effect the desired purpose if the execution 
were accompanied with registration. The right 
given by the agreement was merely a right in per- 
'sonam, and the agreement was admissible in evidence 
to show the contract entered into for another convey- 
ance, though not as a conveyance itself. Btjejoeji 
C uESETJi Peathaka u . Mcteoheeji Kuteeji 

[I. Ii. B., 6 Bom., 143 

118. IJcrar agreeing to 

execute deed. — Optional registration, — Admissibility 
of evidence . — Where a party horrowdng money gave 
the. lender an ikrar agreeing to execute a conveyance 
of certain landed property, — Eeld that the instru- 
ment was in substance an agreement the registra- 
tion of which was optional, and which might be 
given in evidence in a suit for specific performance 
of the agreement to execute the conveyance for 
which it stipulated. Asg-ue Ali Shikdar v. Mo- 
THooEA Nath Ghose . . 15 W. B.., 354 

119. Letter aclcnoicled ging 

payment of consideration on account of creation of 
interest in land. — .4. wrote a letter to B, stating that 
an agreement had been made between them that A, 
should sell certain land to B, for B4,500, that A. 
had received E500 of this sum and was only entitled 
to receive the balance after executing the sale- deed 
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wdthin a certain date, and had no connection what- 
ever with the land. Held that the letter, not being 
registered, was not admissible in proof of the agree- 
ment to convey. Kamasami v. Ramasami 

[I. L. B.., 5 Mad., 115 

120. — " Document containing 

covenants for title, — Suit for breach of covenant. — A 
document containing covenants for title, though, no 
doubt, embodying “ a transaction affecting immove- 
able property,^’ is admissible in a suit for damages 
for breacli of such covenants, provided the document 
conform to the re(piireinents of the exceptive clause 
of section 17 of Act III of 1877 ; but where, as in 
the present case, the evidence of the covenant is con- 
tained in a document itself purporting to assign an 
interest in immoveable property, — the covenant being 
ambiguous and uncertain without reference to such 
assignment, — the document is not excepted from the 
necessity of registration, Rajij Balu v. Keishna- 
EAV Ramchanpea . . I, L. B., 2 Bom., 273 

s. 18 (1871, s. 18; 1866, s. 18). 

See Cases undee s. 17, cl. (5) anp cl. {d), 

1^ Eeed of assignment of mort- 

gage , — Consideration less than MIOO. — Mortgage 
for BlOO or more. — A deed of assignment, for a con- 
sideration of less than RlOO, of a mortgage for a 
consideration of RlOO or upwards, does not need re- 
gistration. Satea Kumaji V. Vis RAM llAsaATPA 
[I, li. E., 2 Bom., 97 

2. — Lease expressing fenanfs 

%oillingness to continue tenant after a year, — Lease , — 
A lease for one year certain, containing an expression, 
on the tenants" part, of readiness to hold the land 
longer at the same rent if the landlord should desire 
it, is a lease for a term not exceeding one year, the 
registration of which is optional under section 18 of 
the Registration Act (VIII of 1871). Apu Bup- 
GAYPA V, Naehari Annajee I. L. B., 3 Bom., 21 

3^ — Lease for one year. — Lease 

exceeding one year . — A kabiiliat dated the 6th 
May 1880, and executed by the lessee of a house 
ill favour of the lessors, set forth that the house was 
let to the former at an annual rent of R3 for a term 
of one year. It also contained this stipulation : 
“ I (the lessee) do declare that I shall continue to pay 
the annual rent every year, and that if I should fail to 
pay the rent in any year, the owners of tlie house shall 
be at liberty to recover the rent through the Court."" 
The lease was not registered. In a suit by the 
lessors against the lessee for possession of the house 
and for R7-8 arrears of rent,- the defendant pleaded 
that, according to the right’ construction of the lease, 
he was entitled to occupy the house and the lessors 
were not entitled to eject him therefrom, so long 
as he jiaid the annual rent of R3 ; that he had duly 
paid rent at the agreed rate from the Gth May 1880 
to the Ctli May 18S4; and that, under these circuni- 
stauces, the plaintiffs were not entitled to either 
of the reliefs claimed. Held that the lease was for 
one year only, and thus falling under section 18 
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of the Registration Act (III of 1877), it was admis- 
sible in evidence without registration; that the 
defendant had been a mere tenant-at-will since the 
expiry of the year 1880-81; and that the plaintijffs 
were therefore entitled to possession of the house. 
Sand V. Sail, L. 2 Sx. D., 355, referred to. 
Khayaii o. Husain Bakhsh 

[I. L. B., 8 All., 198 

4. — ^ — — Admissibility in evidence 

of unstamped and unregistered document. — Sntry 
in booh showing extent of holding and rate of rent . — 
Admission.-— A lessor having let certain lands to a 
lessee under a verbal agreement, the lessee entered 
upon possession. Afterwards, and during the lessee’s 
occupation, an entry showing the extent of the hold- 
ing and the amount of rent payable in respect of it 
was made in a book of the lessor and signed by 
the lessee. In a suit subsequently brought by the | 
lessor against the lessee for arrears of rent, the 
lessee did not deny that he was a tenant of the les- 
sor, but disputed the extent of his holding and the 
rate of rent. Seld that the entry in the book of the 
lessor did not, although signed by the lessee, amount 
to a lease or to an agreement for a lease, but to an ad- 
mission only, and could therefore be used as evidence 
against the lessee, although neither stamped nor re- 
gistered. Naeain Coomary V. Ramkrishna Dass 

[I. L. B., 6 Calc., 364 : 6 0. Ii. R., 286 

5. Soiol fehrlst. — Memorau’^ 

dum of rate of rent. — A dowl fehrist being merely 
a memorandum by a zemindar’s agent of the rates 
of rent agreed upon, and to which the tenants affix 
their signatures in token of such agreement, is not a 
contract, and does not require to be stamped or regis- 
tered. GUNaAPERSAD V. GoG-UN SiNG 

[I. L. B., 3 Calc., 322 

S. C, Kaetick Hath Panday v. Khakun Singh 

[1 C. I.. B., 328 

Principal sum under PIOO. 

—-Interest. — Interest in immoveable property . — A 
deed purporting to secure the sum of R95 advanced 
on certain properties, giving the lender possession for 
a fixed period at a yearly rent of R8-12, R6-12 out of 
such rent being retainable by the lessee as interest on 
the sum advanced, does not require registration. Ram 
Doolaey Kooee V. Thacooe Roy 

[I. L. E., 4 Calc., 61 ; 2 C. I*. B., 547 

— s. 20. 

JSee s. 17, CL. c. . I. B., 4 Bom., 590 

— JReficsal of executing party to 

initial alteration, — Megistrable document. — Refusal 
by the executing party to initial an apparent alteration 
not materially affecting the instrument, unaccom- 
panied by any suggestion that the alteration was 
improperly made after execution, does not render the 
document non-rogistrahle. In the matter op the 
PETITION OP Veneatasami Haie . 4 Mad., 101 

1. s. 21 (1871, s. 21; 1866, s. 21).— 

Eeqtiisiles for registration. — Description of pro^ 
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perty . — The only two things which are absolutely re- 
quired by section 21 of Act XX of 1866, as conditions 
without compliance with wdiich registration is pjro- 
hibited are, first, that the instrument shall con- 
tain a description of the property sufficient to identify 
it; and secondly, that if the instrument contains 
a map, a copy or copies of the map shall accompany 
the instrument when presented for registration. The 
other provisions of section 21 are directory only. 
The circumstance, therefore, that the description of 
the parcels in the instrument does not specify the 
registration district, or suh-district, or division, or 
village, in which the property is situate, or the former 
occupancy, is not alone sufficient to disentitle a party 
getting an instrument registered, if the description in 
the instrument is sufficient to identify the property. 
In the matter op the petition op Harainasami 
P iLLAi 4 Mad., 01 

2. Presentation of Udo instru’ 

ments, — Description of property only in one , — 
Where two instruments are contained in the same 
paper and relate to the same property, and are both 
presented for, and in all other respects are entitled to, 
registration, it is not a sufficient ground for refusing 
registration that in one of the documents the pro- 
perty is described only by reference to the othei*. 
Though in the later of twm instruments there are no 
words directly referring to the first, yet the frame of 
the document showing that the second document 
should he taken to refer to the first, the second 
document must be taken to contain a sufficient re- 
ference to the first. In the matter op the peti- 
tion OP Veneatasami Haik . . 4 Mad., 101 

S. 22. — Sufftciency of description, 

— Question as to nature or effect of document . — 
Intention of parties . — When any question arises under 
the Registration Act as to the nature or efiect of any 
instrument, or the sufficiency of any description con- 
tained in it, the Court must endeavour to gather 
from the words used the intention of the parties, and 
give effect to it, and not require as a condition of 
registration that the instrument he drawn up in 
technical language. In the matter op the peti- 
tion OP Veneatasami Naie . . 4 Mad., 101 

s. (23 1871, s. 23 ; 1866, ss, 22, 

24; 1864, s. 18). — Time for presentation for regis- 
tration. — Poioer of Registrar to register deed efter 
time specified in Act . — There was no provision in Act 
XVI of 1864 obliging or empowering a registrar to 
register a deed after the expiry of the time speci- 
fied in section 18, whether under a decree of Court 
or otherwise, except in cases which came under the 
provisions of section 15. Monmohinee Dossee v. 
Bishbn Moyee Dossee. Bishen Moyee Dossee v. 
Delshad Bibee . . . . 7 W. B., 112 

2. Time for presentation for 

registration. — Procedure. — Sections 22 and 24 of 
Act XX of 1866 made it imperative that the in- 
struments therein referred to should he presented for 
registration -within four, or at most eiglit, months 
I from the date of their execution; but the Act fixed 
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no time within which the registration must be eom- 
pleted. Where the registration of an instrument has 
been declared by a competent Court to be invalid, the 
instrument, if originally presented in due time, may 
again be submitted for registration, although the 
four months provided by section 22, Act XX of 1866, 
and the farther period of four months allowed hy 
section 24, have both expired. Mukhun LiiLi* 
PAJfDAY V , KoONDUN LalL 

[15 B. L. B., 228 ; 24 W. K., 75 
B. E., 2 I. A., 210 

S. C. in lower Court, Koondun Lali, Makhftt 
Lall . 1 isr. W., 168 : Bd. 1873, 247 

S. and ss. 34, 35, and 73.— 

Time for presentation for registration. — Refusal to 
register. — Effect of non-appearance within prescribed 
time, — When a document has been presented for 
registration in due time by one of the executants, but 
the others have failed to appear within the time pre- 
scribed, the registering officer must “ refuse to regis- 
ter,'^ as in cases falling under the latter clauses of 
section 35, Act VIII of 1871, and must record the 
reasons for his refusal. The party desiring registra- 
tion ought to apply to the Registrar before the period 
for registration has gone by, either to register or to 
refuse to register, so as to enable him, in case of re- 
fusal, to take further proceedings under section 73. 
So soon as it appears that the prescribed time has gone 
by, and the executing parties have not appeared, the 
order of refusal should be made at once. In the 
MATTER OE THE REGISTRATION ACT, 1871. IN THE 
MATTER OP BuTTOEEHAEY BaNEEJEE 

[11 B. L. E., 20 

4. ' ■ Teriod vuthin which docu- 

ment may be registered, — Agreement of parties , — By 
an agreement entered into between the parties, the 
vendor bound himself to execute within thirty days a 
deed of conveyance, and in default, that the agreement 
should he cozisidered as itself the deed of conveyance 
of certain lands mentioned in the agreement. The 
vendor having failed to execute such deed, the ven- 
dee, more than four months after the date of the 
agreement, presented it for registration. Held that 
the conduct of the parties concerned could in no way 
affect the period of limitation within which such 
agreement could have been registered under the Act, 
and that the agreement could not be registered. 
Koban Nesya V. Dhon Mahomed 

[I. B. E., 5 Calc., 820 : 6 C. B. E., 136 

5. — ' Certificate of sale. — JPeriod 

within which it should he registered. — Although sec- 
tion 316 of the Civil Procedure Code, 1877, says that 
a certificate granted thereunder shall bear “ the date 
of the confirmation of the sale,” that provision can- 
not alter the fact of execution or the time execution 
does take place, which is the starting-point from 
which the four months mentioned in section 23 of the 
Registration Act, 1877, begin to run. Meldj therefore, 
that a certificate granted under that section in re- 
spect of a sale which was confirmed on the 7th April 
1880, which was registered within four months from 
the 10th May 1882, when it was executed, was regis- 
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tered within the time allowed by law. The certificate 
showing that a document has been registered is con- 
clusive proof that it has been registered according to * 
law. Husaini Begam V . Mttlo 

[I. B.B., 6 A1I,84 , ■ 

6 . — Presentation for registrar 

tion. — Limitation for completion of registration. — ■ 
There is no provision, either in the Registration Act 
or in the Stamp Act, which lays down that where a 
document is presented for registration insufficiently 
stamped, such a presentation shall have no effect. 
The only effect of such a presentation is that the 
actual registration is delayed. There is in law no 
limitation for the actual fact of registration, provided 
that the requirements of the Act have been complied 
with in the matters for which a limitation of time is 
provided. Muhhun Lall Panday v. Koondun Lall, 
15 P. L. R., 228, followed. Shama Charan Das 

JotENooLAH . . I. B. B., 11 Calc., 750 

s. 28 (1871, s. 28) and s. 85.— 

Whole or some portion of the property. — The 
terms of section 28 of Act VIII of 1871 must not 
be construed in their literal sense, inasmuch as to do 
so would defeat the intention of the Legislature that 
registration should be made with reference to the 
locality of the property to which the document re- 
lates j and hence the wwds of the section *^some 
portion of the property ” must he read as meaning . 
some substantial portion, A bond which purported 
to mortgage 500 square yards of land situate at P., 
two entire villages and shares in fourteen villages in the 
G. district, and a village in the C. district, ancf which 
required registration under Act VIII of 1871, 'was 
registered at P. Held that the bond was not properly 
registered in accordance with the provisions of section 
28 of Act VIII of 1871. Per Mahmood, JT.— The im- 
perative direction of section 28 of Act VIII of 1871 is 
addressed not to the registering officer, but to the per- 
son presenting a document to that officer for regis- 
tration ; and therefore section 85, which refers only 
to defects in the appointment or procedure of the 
registering officer, could not cure the irregularity 
which was committed under section 28. Sheo 
Dayal Mai. Hari Ram , I, B. E., 7 All., 590 

s. 31 (1871, s. 31) and s. 85.— Pre- 

sentaiion. — Residence of executant. — Intending to 
register, — Special cause. — Registration Act VIII of 
1871, ss. 31 and 85 . — The words “ any person intend- 
ing to register any document ” in section 31 of the 
Registration Act VIII of 1871 include, not only the 
person or persons in whose favour a document is exe- 
cuted, but also any person or persons executing the 
same. Under the provisions of that section, there- 
fore, the presentation of a document for registration, 
on special cause shown, at the residence of a party 
executing it, is valid. The registering officer is the 
judge of the sufficiency of the special cause ; and, if 
he is satisfied, the Civil Court has no power to ques- 
tion his decision on that point. Assuming the pre- 
sentation at the residence of one of the executants of 
a document for registration to he an irregularity, it 
is one which, if committed in good faith, is covered 
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"by tlie provision of section 85 of Act VIII of 1871. 
IsAK Mahamad V. Bai Khatija 

[I. Ij. B., 6 Bom., 96 

— — s. 83 a871, s. 33). 

, See Stamp Act, 1869, sen. II, apt. 13. 

[9 Bom., 43 

1. s. 34 (1871, s. 84; 1866, s 36 J 

1S64, S, 29). — Appearance of parties executing. — 
^Execution hy party as agent. — Where a document 
is executed hy one of two parties on hehnlf of himself 
and the other it is sufficient, for the purposes of the 
Registration Act, VIII of 1871, section 34, that the 
person executing it appear before the registering 
officer. The other party is not required to appear. 
An agreement to let premises may be made by an 
agent 5 there is no law that it shall be signed by the 
principal. Bissendoyap ®. Schlaepfer 

[22 W. B., 68 

— . and S. 77. — Attendance he' 

fore Registrar to admit execution, Time for. — Al- 
though section 34 of the Registration Act, 1877, 
lays down that no document shall be registered 
unless the persons executing the same, their re- 
presentatives, assigns, or authorised agents appear 
before the Sub-Registrar within the periods al- 
lowed for presentation, yet this section is directly 
subject to section 77, and that section nowhere pro- 
vides any time within which the parties, their repre- 
sentatives, assigns, or authorised agents, shall appear 
to admit execution. Shama Char an Das v . Joye- 
NooiiAH , . . I. li. R., 11 Calc., 750 

3^ ^^Representative, assign, or 

The representative, assign, or agent men- 
tioned in section 36, Act XX of 1866, meant the repre- 
sentative, assign, or agent of one of the executors of 
the deed. In the matter or Ram Chhnder Biswas 

[16 W. B., 180 

4. — Fact of execution. — Title . — 

It was not necessary, under Act XVI of 1864, section 
29, that the Registrar of Assurances should be satisfied 
of the validity of the title of the person applying to 
have an instrument registered ; he should merely 
enquire whether the person who purports to have exe- 
cuted the instrument did, in fact, do so ; if he was 
satisfied of that, he should not refuse to register. 
Raj Chhnder Bundoo v. Rajessory Dossee 

[1 Ind. Jur., N. S., 240 

Mtjthhdhaeee Lald V. Fuzhl Hossein 

[6 W. B., Mis., 130 

5. Suit to compel registration. 

•^Q-round for refusal to register. — Held, in a suit 
to compel registration under Act XVI of 1864, sec- 
tion 15, that where it was found that the require- 
ments of section 29 of the Act had not been com- 
plied with before the Registrar, he was justified in 
refusing to register the deed. Bhag-tan Jayaram 
, ViTHOBA Govind . . 4 Bom., A, O., 140 


Sajanji valad Godaji V. Anaji yadad Laksh- 
MAN . . . 4 Bom., A. C., 142, note 
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— Registraiion without par» 

ties appearing before Registrar. — Invalid registra- 
tion. — A registering officer who registers a deed of 
sale without the vendor wdio executed the defed having 
appeared before him, acts in contravention of section 
36, Act XX of 1866 but there are no words in that 
section which declare that the registration of a deed 
under such circumstances shall be null and avoid. 
Quaere, — Whether the words of that section are n<^t 
merely directory to the registering officer for the 
benefit of the parties to the deed j and whether his 
acting without the appearance of the parties as pro- 
vided by the Act is more than a defect of procedure 
within the meaning of section 88. Makhun Lald 
Band AY v. Koondhn Ball 

[15 B. L. B., 228 : 24 W. B., 75 
L. B., 2 I. A., 210 

S. C. in lower Court, Koondhn Ball v. Maehhn 
Ball . . 1 BT. W., 168 : Ed. 1873, 247 

SS.34, 85. 

Bees. 23 . . . 11 B. Ii. B., 20 

1. s. 35 (1871; s. 35, 1866 s. 36), 

— Admission of execution. — Duty of Registrar 
when executant does not consent. — The plaintiff 
having purchased at an execution-sale the right, title, 
and interest of a tenant in an istmerari jote, obtained 
from the zemindar a pottah which he sought to re- 
gister according to law. The zemindar appeared at 
the registration office, and admitted the execution of 
the pottah but did not assent to its being registered, 
whereupon the registering officer withheld registra- 
tion. Meld that it w^as the duty of the registering 
officer to register the pottah, notwithstanding the 
executant’s refusal of assent, Magon ‘Mallo v . 
Doola Gazee Koolan . . 19 W. B., 198 

2, — Teed of sale. — Refusal of 

vendor to endorse deed. — Refusal to register, Ground 
for. — A deed of sale of land situated in the registra- 
tion district of Calcutta was executed and presented 
hy the purchaser for registration. The vendor ap- 
peared personally, and admitted execution, hut re- 
fused to endorse the deed, on the ground that she did 
not intend to sell, but only to renew a certain deed 
of mortgage. The Registrar refused to register the 
deed. Meld that the Registrar was justified in re- 
fusing to register the deed, on the ground that the 
vendor, one of the parties to it, refused to endorse 
it. In the matter of the Indian Registration 
Act and Brajanath Pyne 

[3 B. L. B., O. C„ 60 : 12 W. B., 388, note 

3^ — Won-paymeni of considera- 

tion.— Refusal to register. — Duty of Registrar .- — 
Under Act XX of 1866, a Registrar had no power to 
refuse to register a dee4y-xin the ground that the full 
consideration there mentioned haci not been paid. His 
duty is, when the parties appear in person before 
.him, simply to ascertain whether the deed has been 
[ executed by the persons by whom it purports to have 
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been executed. In the mattee oe Act XX OE 

1860, AND OE THE PETITION OP BrINDABUN CHAN- 

DRA Shaw and Xobodeep Chandra Shaw 

[1 B. li. R., O. C., 47 

4^ Admission of execution of 

document, — Setting up collateral agreement. — Where 
the defendant admitted the execution of the docu- 
ments, but set up a collateral agreement which 
would render the documents of no legal force, the 
loTV'er Courts found that the agreement relied on by 
the defendant was come to with the plaintiff. Meld 
(reversing the decrees of the lower Courts) that, exe- 
cution having been admitted, the documents ought 
to be registered. Eamanadan Chetty v. Vijiasa- 
siY . . . * . .4 Mad,., 425 

5, Improper admission to re- 

gistration. — Suit on deed improperly admitted to 
registrntion.—S. and S. admitted in the register- 
ing office tbe execution of a deed of sale purporting 
to be executed by S., and M. The third person 
did not appear before the registering officer and did 
not admit or deny the execution of the deed, on her 
part, but the other two persons stated that it had been 
executed without her knowledge or authority. It 
%vas held that, under the j)ro?isions of sections 34 and 
35 of Act VIII of 1871, the registering officer was 
not warranted in registering the deed. The deed of 
sale, which the suit was brought to enforce, not 
having been registered according to law, could not be 
received in evidence of the sale, and the suit to enforce 
the sale was unmaintainable. Baunath v. Mahomed 
Iradat 7 3X. W., 185 

6, ^Refusal to register. — Dis* 

ability of execittants from minority^ idiocy or lu- 
nacy. — The words of section 35 of the Regis- 
tration Act, VIII of 1871, which provide that “ If 
all or any of the persons by whom the document [i.e., 
the document presented for registration] purports to 
he executed deny its execution, or if any such person 
appears to he a minor, an idiot, or a lunatic, or if any 
persoii.by whom the document purports to be exe- 
cuted is dead, and his representative or assign denies 
its execution, the registering officer shall refuse to 
register the document, taken literally, seem to re- 
quire the registering officer to refuse registration of 
a deed which purports to he executed by several per- 
sons if any one of them deny execution, or appear to be 
a minor, an idiot, or a lunatic. Since such a construc- 
tion would cause great difficulty and injustice, and 
would be inconsistent with the language and tenor of 
the rest of tbe Act, the words in question must he 
read distributively, and c(mstrued to mean that the 
registering officer shall refuse to register the docu- 
ment quoad the persons who deny the execution of 
the deed, and quoad such persons as appear to he under 
any of the disabilities mentioned. The registration 
of a deed is not necessarily invalid by reason of a 
failure on the part of the registering officer to comply 
with the provisions of the Registration Act. MuJe- 
Ihun hall Panday Y. Koondun Lall^ 16 B. L. 22., 228^ 
referred to and approved. Muhammad Ewaz x. 
BirjLal . . . I. L. R., 1 All., 465 

[li. R., 4 I, A., 166 
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7^ Refusal to register. — Bis- 

alility of minority. — The object of section 35 of the 
Registration Act, 1877, which directs the registering 
officer to refuse to register a document if the person 
by whom it purports to he executed appears to be a 
minor, is, that if the registration authorities refuse 
to register on that ground, the question of minority 
may at once be brought into a Civil Court, and there 
determined. Chunee Mux Johuey v. Brojo Nath 
Roy Chowdry 

[I. L. R., 8 Calc., 967 : 11 C* B. R., 315 

3^ — — — . Execution of bond hy father 

on minor son’s behalf. — Registration of bond with- 
out the minor being represented^ Rfect of. — At the 
registration of a bond executed by R. and R., and by 
jS. on behalf of J"., a minor, the minor was not repre- 
sented for the purpose of registration hy any one. 
Meld that the bond should not affect any immoveable 
property comprised therein in so far as J, was inter- 
ested in the same. Muhammad Rtvaz v. Brij Lal^ 
I. L. i?., 1 AIL, 465, and section 35 of the Regis- 
tration Act, 1877, referred to. Shankar Das v. 
JoGEAj SiNOH . . . I. L. B., 5 All., 599 

s. 39 (1871, s. 39; 1866, s. 40).— 

Revenue officer . — Collector. — 'Sub- Collector. — Sem- 
ble, — The words, “ the revenue officer in whose juris- 
diction the person whose’ attendance is desired may 
he,” in section 40 of the Registration Act, 1866, point 
to the chief revenue officer of the district, viz., the 
Collector, or if in any defined sub-district, the Sub- 
Collector. Such Sub -Collector has all the powers of 
a Collector. In the matter op the petition op 
Narainasami Pilxai . . .4 Mad,, 91 

ss. 42-46 (1871, ss. 42-46 ; 1866, 

ss. 44, 46). 

See s. 57 (1866, s. 65). 

[3 Bom., O. G., 135 

See Oudh Estates Act, 1869, s. 13. 

[I. L. R., 10 Calc., 976 

s. 47. — Priority. — Possessio7i. — Notice. 

— The plaintiff purchased certain land hy a deed dated 
the 8th April 1879. The deed was registered on the 
26th August of the same year. The defendant pur- 
chased the same land by a deed dated the 14th June 
1879. It w&s registered on the same day. That 
deed recited that the land was in the possession of 
the plaintiff as tenant. Both the deeds were option- 
ally registrable. The Subordinate Judge rejected 
the plaintift^s claim, and awarded the land to the de- 
fendant. His decree was affirmed, on appeal, by the 
District Judge on the ground that the defendant's 
deed was registered before the jfiaintiff’s deed. On 
appeal to the High Court, —Meld that the plaintiff was 
entitled to the land. Both the deeds having been 
registei’ed according to law, they operated from their 
resiiective dates of execution as provided hy section 
47 of the Registration Act HI of 1877. Meld, also, 
that the defendant had notice of the plaintiffs equit- 
able title to the land. Santaya Mangarsaya w. 
Nabayan . . . I. L. K., 8 Bom., 182 
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1. ^ s. 48 (1871, s. 48 ; 1866, s. 48).- 

Verbal contract between Hindus. — Subsequent reffis^^ 
tered deed, — Where a lien by verbal contract and 
deposit of title-deeds of immoveable property in the 
Island of Bombay by a Hindu in favour of a Hindu 
was created before the 1st of January 1865, when 
the first general Registration Act (XVI of 1864) 
came into force, and a Gujarati document (un- 
registered) was subsequently (on the 13th of June 
1865) executed by the giver of the lien which set 
out its particulars, and acknowledged the receipt of 
the loan on account of which the lien was given, — it 
was held that the original oral contract of lien, being 
in itself a perfected transaction, was not merged in 
or invalidated by the subsequent document, and that, 
therefore, the fact of the latter not being registered 
did not affect the validity of the prior transaction. 
Section 48 of Act XX of 1866, which enacted that all 
instruments duly registered under that Act and re- 
lating to moveable or immoveable property should 
take effect against any oral agreement relating to the 
same property, did not apply to oral agreements 
completed before Act XVI of 1864 came into force. 
JlYANDAS KeSHATJI V, FeAMJI NaWABHAI 

[7 Bom., O. O., 45 

2, ; Eegisiration of illegal or 

fraudulent document. — JPrioritii. — Oral agreement 
accompanied by possession. — Hnglisli principles of 
equitg. — Persons claiming under a registered docu- 
ment which has been given, accepted, and registered 
in fraud of a third party, and in collusion with the 
grantor, are not entitled to the benefit of section 48 of 
the Registration Act (VIII of 1871), and therefore 
the registration of a document of title which has been 
procured in fraud of a party possessing a prior 
equitable title, or with actual notice of his prior 
equitable title, does not deprive such party of his 
priority. Registration cannot confer validity upon 
an instrument which is ultra mres^ or illegal, 
or fraudulent. The reason for the exception made 
by section 48 of the Registration Act (VIII of 
1871) in favour of an oral agreement accompanied 
by X30S session, is, that by such possession the parties 
who rely on a subsequent registered deed had, or 
might, if they had been reasonably vigilant, have 
had, previously to their entering into their contract 
with the vendor and to their taking a conveyance, 
notice, by the fact of such possession, that there was 
some prior claim to the property. Therefore, where 
there is actual notice of a prior oral agreement, al- 
though unaccompanied by possession, the object of 
the Legislature is fully attained. Hides v. Poivell, 
4 Oh., 741; Futtechand Sahoow Leelumber Singh 
Hass, 14 Moore’s I. A., 129 : 9 B. L. R., 433 ; and 
J'alaji Isaji v. Thomas, J. L. R., 1 Bom., 194, 
distinguished. Instances in which the rules of 
English Courts of Equity have been applied in the 
mofussil, referred to. Wamak Ramchandba v. 
Diiondiba KiiisaKAJi . I. L. R., 4 Bom., 126 

3 ^ Case where there is no 

transfer or giving possession. — The Registration Act, 
1871, section 48, which says that documents relating 
to any property duly registered shall take effect 
against any oral agreement or declaration relating to 
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such property, unless where the agreement or declar* 
ation has been accompanied or follo’wed by delivery 
of possession, does not apply to a case where there is 
no transfer or making over of possession. Kibty 
Chundee Haxdae V, Raj Chtje’beb Haidae 

[22 W. R., 273 

4. Priority , — Verbal contract, 

— Registered deed of sale, — A subsequent registered 
deed is entitled to preference to a prior verbal con- 
tract : the former would invalidate the latter, Kylash 
Chctndeb Chatteejeb V. Gopal Chundbe Chatteb- 
JEE . 1 W. B., 78 

5. Priority. — Verbal sale with 

possession. — Registered deed. — Held that a deed of 
sale of immoveable property, duly registered under 
Act XX of 1866, was to he preferred to a prior verbal 
sale of the same property accompanied by possession, 
where it appeared that it was the intention of the 
parties to the verbal sale to complete the transaction 
by a deed. Semble, — That the effect would have 
been the same if there had been no such intention. 
Bhandf valad Rajabam y. Damaji valad Jivaji 

[6 Bom., A. C., 50 

6. Priority. — Possession under 

unregistered lease. — Where possession of inimove- 
ahle property has been given under an unregistered 
lease, a subsequent grantee of a registered lease can- 
not maintain a suit to evict the lessee in possession, 
on the ground of the priority of his deed under sec- 
tion 48, Act XX of 1866. Haesinq- Pobeeat y. 
Bewah . 5 B. L. B., Ap., 86 : 14 W. R,, 250 

7. Mortgage ivithout posses^ 

sion. — Subsequent purchase toith possession. — Law in 
Kanara , — Q^ucere, — Wiietber in Kanara a mortgage 
without possession can be sustained against a subse- 
quent purchase from the mortgagor with possession. 
PuEMAYA y. Sonde Shiniyasapa 

[I. Ij. R ,5 4 Bom., 450 

8. ■ Deposit of title-deeds , — 

Priority, — Oral agreement. — A deposit of title-deeds 
of certain property, under a verbal arrangement to 
secure payment of a debt, is not an “ oral agreement 
or declaration relating to such property” within the 
meaning of section 48 of the Registration Act, 1877. 
CoGOAN y. PooosE . . I. L. R., 11 Calc., 158 

9. ' ■' • Oral alienation. — Hvidenoe 

of possession. — Per PoNTiEEX, J. — The words re- 
lating to possession found in section 48 are merely in- 
tended as a declaration of the law limiting the opera- 
tion of oral alienations, and of declaring the law with 
respect to them, hy laying, down that the only oral 
alienations, of which the law can take notice in com- 
petition with registered instruments, are those which 
are properly established hy evidence of possession. 
PirzLXJDEEN Khan y. Paeib Mahohed Khan 

[I. L. R., 5 Calc., 336 : 4 C. X.. R., 257 

10. Oral agreement. — Act XH 

of 1866 {Registration Act), s. 48. — Held that an oral 
agreement of hypothecation of immovable property. 
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entered into in August 1869, and wMcli was not ac- 
companied nor followed by possession of the proper- 
ty charged, could not avail against a registered sale 
certificate obtained in respect of the same property 
and dated in August 1876, whether section 4-8 of Act 
XX of 1866 or section 48 of Act VIII of 1871 were 
looked to. Nathu Ram u. Phulchand 

[I. li. R., 6 All., 581 

IX, Oral agreement of sale . — 

Subsequent sale to third party. — Notice of prior 
agreement. — Rights of purchaser. — Notwithstanding 
the provisions of section 48 of the Registration Act, 
a party who purchases, even under a registered deed 
of sale, with, notice of a prior agreement for sale of 
the same property, will not be allowed to retain the 
property as against the person claiming under the 
prior agreement. Solano v. Lai a Ram Lai, 7 

0. L. R., 481, followed; Fuzludeen Khan v. Fakir 
Mohamed Khan, I, L, R., 5 Calc., 336, distinguish- 
ed. Chundee Nath Roy v. Bhotrub Chunber 
S xjEMA Roy . . , I. Ij. R., 10 Calc,, 250 

12. - — — Fffect of oral agreement as 

against subsequent registered conveyance. — A., by an 
oral agreement, agreed to grant two mokurrari leases 
of certain properties upon certain terms to J8., and 
thereupon executed two mokurrari leases in favour of 
B., which were not, however, registered. Afterwards 
A. granted two mokurrari leases of the same mouzahs, 
upon terms more favourable to himself, to (7. and D., 
who, at the time of such grant, had notice of A.^s 
previous agreement with B, Held, in a suit for 
specific performance brought by B, against A., and to 
which 0. and D. were added as defendants, that, not- 
wdthstandiug the fact that B. had never got posses- 
sion under the oral agreement as provided in section 
48 of Act in of 1877, B. could obtain a decree for 
specific relief, and a declai^ation that the leases to <7. 
and D. were void as against him, Nemai Chaean 
Dhabal V. X^OKiL Bag- 

[I. L. R., 6 Calc., 534 : 7 C. Xi. B., 487 

See Chtjndee Kant Roy v, Krishna Sunber 
Roy . . .1. I*. R.j 10 Calc., 710 

a case to which the Specific Relief Act applied. 

13, ■' - Constructive possession in 

pursuance of oral agreement to sell land. — Where a 
vendor hi pursuance of an oral agreement to sell 
certain land directed the tenants of the land to pay, 
and the tenants agreed to pay, rent to the purchaser, 
— Held that such possession was given to the pur- 
chaser as would satisfy the condition of section 48 of 
the Registration Act and enable him to resist the 
claim of a subseq^uent registered purchaser. Palani 
a. Sblambara . . I. Ij. B ., 9 Mad., 267 

s. 40 (1871, s. 49 ; 1866, s. 49). 

See Cases under s. 17. 

See Limitation Act, 1877, s. 19 (1871, 
s. 20 ) —Acknowledgment oe Debts. 

[I. li. R., 5 Calc., 215 : 4 0. Ii. R., 361 

1. " ' Construction of section . — 

In considering the eSect to be given to section 49, 
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Act XX of 1866, that section must be read in con- 
junction with section 88 and with tlie words of the 
heading of Part X, “ Of the effects of registration and 
non-registration.^^ It is not clear that the words of 
section 49, “unless it shall have been registered in 
accordance with the provisions of this Act,’* are not 
confined to the procedure on admitting to registra- 
tion, without reference to any matters pirior to regis- 
tration, or to the provisions of section 19, 21, or 36, 
or other provisions of a similar nature. Mukhun 
Lall Panday ». Koondun Lall 

[15 B. L. B., 228 : 24 W, B., 75 
L. B., 2 I. A., 210 

S. C. in lower Court, Koondun Lall v. Makhun 
Lall . 1 W„ 168 : Ed. 1873, 247 

2. — • Properly -registered docu- 

ment, Requisites of. —Act XX of 1866, ss. 66, 67, 68, 
and 69. — The registration of a document under Act 
XX of 1866 is complete when all the requirements 
stated in sections 66, 67, 68, and 69 have been ful- 
filled, and the certificate mentioned in section 68 is 
prima, facie evidence of such completeness. Where 
a kobala bore the above certificate, a memorandum 
from the Sub- Registrar, stating that he was not sa- 
tisfied that the heirship of the party conveying had 
been established, was held in no way to affect the re- 
gistration. Where the requirements of the law had 
been fulfilled, a report made by the Sub -Registrar, in 
which he expressed his intention to reject the docu- 
ment, was held not to affect its claim to being a well- 
registered document within the meaning of section 
49. Rohimoonissa V, Abdoollah Khan 

[22 W. R., 319 

8. Document not duly register- 

ed. — Admissibility of evidence. — Although a docu- 
ment has been actually registered by the proper 
officer appointed for the purpose of registering docu- 
ments, it cannot be received in evidence under section 
49 if it has been registered contrary to the provisions 
of the Registration Act. Mahomed Altaf Ali 
Khan u. Pert AB Singh . 5 W., 91 

4. Decree, Sale of. — Decree on 

mortgage-bond. — Right to execute decree. — A decree- 
holder pmrported to sell to A., by private sale, all his 
right, title, and interest in a mortgage decree obtain- 
ed by him in a suit on a mortgage -bond against the 
mortgagor. The deed of sale was not registered. 
Afterwards, by a registered deed of sale, A. conveyed 
all his right, title, and interest in the same decree to 
B. Held that the right to execute the decree as a 
mortgage-decree did not pass to B., the deed of sale 
not affecting immoveable property without registra- 
tion. Koob Lall Chowdhey v. Nittya Nund 
Singh . I. Ii. B., 9 Calc., 839 ; 12 0. 1*. R., 393 

5^ Deed made before Registra- 

tion Act.— Admissibility of unregistered deed . — 
Held that there is no provision in the law excluding 
a deed made before the Registration Act came into 
force, and not registered within the time appointed 
for the registration of such deeds, from, being 
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adduced in evidence. Ram Sueun Bass v. Ram 
Chund Agra, 283 

6 . Admissilility in evidence of 

unregistered deed for purpose for which registration 
is unnecessary. — Bond . — An unregistered document 
requiring registration as afiiecting an interest in land 
is admissible in evidence for any purpose for wliicli 
registration is unnecessary. Lachmipat Singh 
Dugae V. Khairat Ali 

[5 B. li. B., B. B., 18 : 12 W. B., B. B., 11 

Sham Naraxan Lall v. Khemajit Matoe 

[4 B. L. B., B. B., I 

Monomothonath Day v. Sreenath Ghose 

[20 W. B., 107 

7, Admissibility of unregis- 

tered deed, — Collateral security of land, — A bond 
for money in wliicli land is pledged as a mere colla- 
teral security, is not one of tlie instruments defined 
in clause 2, section 17, Act XX of 1866, the registra- 
tion of which is compulsory ; but is one of which the 
registration is optional under clause 7, section 18 of 
that law : therefore, in a suit for money due on the 
bond, the reception of the bond as evidence, though 
not registered, is not barred by section 49. WoonoY 
Chand Jana v, Nitye Mundul . 8 W. B., Ill 

3 ^ Admissibility in evidence of 

unregistered deed to prove debt, — 8uit for money 
due on mortgage, — In a suit to recover a sum of 
money due on a mortgage, the mortgage- deed, though 
not registered, was admitted in evidence to prove the 
debt. Buttokbisto Doss v, Khettra Chandra 
Bhhttacharjee . . 6 B. Ii. B., Ap., 69 

Admissibility in evidence of 

unregistered deed as receipt or achnoivledgment of 
debt, — Deed of sale. — Acknowledgment of debt . — 
An unregistered deed of sale, so far as it is a receipt 
or acknowledgment of money paid, or an acknow- 
ledgment for old debts, is admissible in evidence, 
notwithstanding section 49, Act XX of 1866. A 
portion of an unregistered document requiring regis- 
tration is admissible in evidence, when such portion 
does not relate to immoveable property. Shib Pra- 
sad Doss V. Anna Pgrna Dayi 

[3 B. L. B., A. C., 451 ; 12 W. B., 435 

10. Evidence, Admissibility of. 

— Mortgage-bond. — An unregistered bond, containing 
a personal undertaking to repay money borrowed, 
and also a hypothecation of land above RlOO in 
value as security, may he used in evidence to enforce 
the personal obligation. Udpatunnissa alias Ela- 
HiJAN Bibi V. Hosain Khan 

[I. L. B., 9 Calc., 520 : 12 C. L. B., 209 

XI, Document creating interest 

in land. — A document which gives or purports to give 
a right to have immoveable property brought to sale 
with a view to the recovery, out of its proceeds, of 
money lent (principal and interest), is an instrument 
which creates an interest in immoveable property, 
and as such cannot, under section 49 of the Uegis- 
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tration Act, be received in evidence without being 
registered. Kada Chand Mhndijl v. Gopad 
Chhndbr Bhuttacharjbe . 12 W. B., 163 

X2, Suit for money-decree on 

mortgage-deed of immoveable property. — Admissi- 
bility of document in evidence. — A. sued in the 
Small Cause Court on the covenant of a mortgage- 
deed for a money -decree. The deed, being unregis- 
tered, was held inadmissible in evidence. Held, on 
reference to the High Court, that the unregistered 
mortgage-deed, being in its terms indivisible and 
disclosing one transaction only which it would he im- 
perative on the plaintiff to prove for the purpose of 
making out his case, was, under section 49 of Act 
VIH of 1871, inadmissible in evidence to prove a 
fact for which registration was unnecessary. Mat- 
TONGENEY DoSSEE V. RaMNAEAIN SaBKHAN 

[I. Ii. B., 4 Calc., 83 : 2 C. L. E„ 428 

X3. AdmissihlHty of docu-^ 

ment requiring registration. — Divisible transaction. 
— When a transaction is indivisible, and the registra- 
tion of the document evidencing it is by law com- 
pulsory, the dociuneiit will not he admissible in 
evidence if not duly registered 5 but when the trans- 
action is divisible, — as when upon a loan of money 
it is agreed (i) that the loan shall he secured by a 
bond containing a covenant for repayment of the 
sum advanced with interest within a certain time, 
and also (ii) that certain designated property shall 
be hypothecated as collateral security for the repay- 
ment of the loan, — the same rule does not apply, and 
an unregistered bond for the amount advanced, with 
interest, containing a further provision that as colla- 
teral security for the amount advanced certain pro- 
perty should remain hypothecated, may be used as 
evidence of the loan, although inadmissible to prove 
the hypothecation. Keishto Ball Ghose v. Bono- 
MALEE Roy 

[I,Ii.B., 5 Calc., 611 : 5 C.Ii. B., 43 

X4, Admissihility of unregis- 

tered bond in evidence to prove money-debt. — Colla- 
teral security , — In order to secure a loan of R120 
the defendant executed a bond to repay the loan with 
interest, which provided that by way of collateral se- 
curity certain immoveable property should be hypo- 
thecated. The bond ’ivas not registered. In a suit 
upon the bond praying for a money-decree against 
the defendant and for a declaration of a lien upon 
the property hypothecated, it was objected that the 
bond was inadmissible in evidence by reason of its 
not being registered. Held that the bond might he 
taken as divisible in its nature, as being a money- 
bond with a provision that certain property should 
be hypothecated as collateral security, and that it 
was therefore admissible in evidence. Goue Churn 
Surma v. Jinut Ah . . 11 C, L. B., 166 

X5, Unregistered mortgage- 

bond pledging land . — Consent of parties, — Power of 
Court . — Where land of the value of lilOO or up- 
wards was mortgaged on a bond whlcli was not re- 
gistered, as it ought to have been, under the Eegis- 
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tratioii Act in force at tlie time, — J2eZ<^ tliat the bond 
could only be sued upon as a money-bond, and 
tlioiigb the suit miglit be brought in a Court within 
whose Jurisdiction the land was not situated, the 
Judge would have no right, even with the consent of 
,ihe parties, to deal with it as a mortgage, or to make 
any decree affecting the land in dispute. Shibo 
SOOHDITEEE DeBIA SOWDAMIHEE DeBIA 

[25 W. B., 78 

1^(0^ Admissihility in evidenee 

of iinregistered deed hi suit to o'ecover debt . — Where 
an instrument purports to create an interest in im- 
moveable property only as a collateral security for 
the payment of money, and is also a simple contract 
or bond for the payment of a debt, and wdiere effect 
is sought to he given to the instrument only as a 
simple contract, it is admissible in evidence in a suit 
to recover the debt, though it has not been registered. 
So far as it is a contract for the payment of money, 
it is an instrument the registration of wdiich is made 
optional by section 18 of Act XX of 1866. Vellaya 
Fabyachy ?). Mooethy Padyachy . 4 Mad., 174 

YJ, — Instrument creating in- 

terest in immoveable ’projoertg. — Suit for money-debt. 
— The plaintiff sued, as the assignee of a mortgagee 
of immoveable property, to recover the amount of the 
debt from the mortgagor in x^ursuance of an , exx^ress 
contract to pay the debt contained in the mortgage. 
The mortgage was executed before the Kegistration 
Act (XVI of 1864) came into operation. The as- 
signment to the plaintiff was executed after the 
Kegistration Act (XX of 1866) became law. Seld 
fer Bittleston, Iknes, and Collett, JX, that the 
assignment, being an instrument operating to create 
an interest in immoveable proxoerty, and as such re- 
quiring to be registered under section 17 of Act XX 
of 1866, was not admissible in evidence in a suit to 
enforce the personal obligation only. Yer Scotland, 
— That an instrument which has the two-fold 
operation of a simple contract or bond to pay a debt 
and a collateral mortgage security for the debt, is 
adniissihle in evidence for the purpose of proving the 
simxole contract debt. Achoo Bayaham v. Dhany 
Eam 4 Mad., 378 

18. Admissibility of unregis- 

tered document imoJiioh land is pledged as a colla- 
teral seourity in a suit to enforce the personal seen- 
fity. — Under the provisions of section 49 of Act VIII 
of 1871, an unregistered bond, though immoveable 
property he made by the terms of it collateral secu- 
rity, is admissible in evidence in a suit to enforce the 
personal liability of the person executing the bond. 
It is only excluded where it is offered as evidence of a 
transaction affecting imiiioveahle property. Sesha- 
THEI AYYENGS-AE V, SANKAEA AyEN 

[7 Mad,, 296 

Admissibility in evidence 

of document inadmissible under Act XX of 18S6 as 
not being registered. — Suit for money-debt on docu- 
ment.— L suit was brought to recover money secured 
by a mortgage in writing of immoveable property 
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made in 1870 whilst the Eegistratioii Act, XX of 
1866, was in force. By Act XX of 1866 the docu- 
ment w^as not admissible in evidence even to enforce 
the demand for money, tlie docnmeiit not luiving 
been registered. By Act VIII of 1871 (the Eegis- 
tratioii Act) the document was rendered admissible 
when “-the suit was brought. Held that the docu- 
ment was admissible in evidence. Gitditei Jaoan- 
NADHAM V. Eapaka Eamanna , 7 Mad., 348 

20 ^ and S. 11. — Unregis- 

tered conveyance . — Covenant to pay money contin- 
gent on ejectment. — Suit for money dismissed. — By an 
unregistered document A. stipulated that B. should 
enjoy certain laud for a term of years in order that a 
debt and interest iniglit be liquidated by receipt of 
profits, estimated at a fixed sum, and it ivas provided 
that, if B.^s possession was disturbed in the meantime, 
A. should pay the balance of the principal then due 
and interest from the date of the loan. B. having been 
ejected, sned A. upon the covenant to pay. Meld 
that, as the covenant to x>ay depended on the x^rinei- 
Xial contract, which could not he proved for want of 
registration, B. could not recover. Venkateayxjdit 
Papi . . . . I. L. B., 8 Mad., 182 

21, Ad/missibility in evidence 

of unregistered bond. — Suit for money due on bond. 
— Meld by Couch, C. J., following the decisions of 
the Calcutta and Madras High Courts, hut doubting, 
that an unregistered bond, whereby immoveable pro- 
perty was pledged by ’way of collateral security, is 
admissible in evidence where effect is sought to he 

" given to it for the purpose of obtaining a decree for 
the money due under it, Tukaeam Vithoji v. 
Khandoji Malhaeji . . 6 Bom., O. C., 134 

22, Admissibihty in evidence 

of unregistered bond. — Suit for money due on bond, 
— Where a bond or other instrument creating an in- 
terest in land also contains a distinct promise to pay 
the money due under it, such bond or instruiuent 
is evidence in a suit brought to recover the money 
only. Sang-appa bin Ning-appa V. Basappa bin 
Faeappa . . . .7 Bom., A. C., 1 

23, Admissibility in evidence 

of tmregistered bond. — Suit for money dtie on bond. 
— An unregistered bond containing the condition that 
the lender 'will get possession of certain land in de- 
fault of x^ayment by the borrower within a specified 
time, is admissible in evidence in case the lender sues, 
not to enforce any charge or lien against tlie land, 
hut seeks for personal relief in the shax'Je of a decree 
against the defendant for the x^ayment of the bond- 
debt. Esheee Eai V. Bindoot Eai 

' [3 Agra, 60 : Agra, B., Ed. 1874, 142 

24, Admissibility in evidence 

of unregistered bond. — S%dt for money due on bond. 
— Although a bond which creates an interest in laiicl 
as security for the debt is inadmissible in evidence if 
unregistered, it may he adduced as evidence of the 
debt, and a money-decree may he given on the basis 
of it for the sum secured by it. Seeta KuLAVAii n. 
JuGUENATH Feeshad . , ,3 Agra, 170 


I-;: 
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25. — Conveyance containing ac- 

Jciioioledgment of debt, — G. owed B. 313,500, and exe- 
cuted a conveyance of certain land to R., for wliicli 
siicli debt was partly the consideration. In such 
conveyance Q. acknowledged his liability for the debt, 
but he died before it w^as registered and it did not 
operate. In a suit against Gds widow for the debt, — 
Meld that, notwithstanding the conveyance was not 
registered, it was admissible as evidence of the ac- 
knowledgment by of his liability for the debt. 
Khushalo V . Eehaei Lal . I. L. R., 3 All., 523 


26. Unregistered bond hypo- 

tliecating immoveable property as collateral security. 
* — Admissihility of bond as evidence of the money- 
ohiigation. — JBljfect of non -registration. — A bond 
whereby a person obliges himself to j)ay money to 
anotlier, and at the same time hypothecates immove- 
able property as collateral security for such payment, 
although the money-obligation is of the value of one 
hundred rupees, and tlie bond is not registered, can 
be received in evidence in sui^port of a claim to 
enforce the inoney-ohligation. In the matter oe 
THE PETITION OP SSEO DiAL PeAQ Dat MiSR 

[I. L. B,., 3 All., 229 


27. ^ Unregistered bond for the 

2oayme7it of money hypothecating immoveable pro- 
perty. — Admissibility m evidence of the bond in sup- 
port of a claim for money. — M(frtgage.—Oi\^\o, 3rd 
February 1871 the defendants, having borrowed 
111,000 from the plaintiffs, executed in favour of the 
latter an instrument in which they mortgaged, by 
way of conditional sale, certain hnmoveahle property 
as security for the loan, and in which it was provided 
that they should pay certain interest on such sum 
annually, and should pay such sum on the expiration 
of five years from the date of such instrument, and 
in tlie event of failure in these respects that the 
plaintiffs might apply for foreclosure. On the 18th 
January 1879 the plaintiffs sued the defendants for 
the balance of such sum and interest, waiving their 
claim on such property, and suing for such balance 
as a simple debt, as such instrument was not re- 
gistered. Meld, following Blieo Jjial v. Brag Dat 
Misr, I. L. M., 3 All., 229, that, inasmuch as such in- 
strument involved a personal obligation of the de- 
fendants distinct and severable from the obligation 
in respect of such property, such instrument, not- 
withstanding it was not registered, was admissible 
as evidence in support of the claim to enforce that 
money -ohiigation ; and it was also admissible in proof 
of the fact that the debt was not exigible from the 
defendants until on and after the expiration of live 
years from the date of the loan. Laohman Sinhh 
Kesri , . . .1. L. K., 4 All., 3 


28. - — — — Admissibility of 
registered deed . — Specific performance. Suit for .. — 
A, brought a suit in the Munsif’s Court against B. 
and C., alleging that they had sold outright to him 
by sa,i‘-kubala certain landed property for B300, wdiich 
was duly paid, and the kohdla was executed; that 
])<)sscsSsion wTis given to him; that B. and C. sot up 
before the Deputy Begistrar fraudulent objections to 
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the effect that a stipulation to return the property to 
the vendors on the repayment by them of the consi- 
deration-money had not been embodied in the deed, 
and that part of the consideration-money was still 
unpaid; that, therefore, the llegistrar refused to 
execute the deed; that in fact there was no such sti- 
pulation as set up by B. and V., and that the whole 
of the purchase-money was paid ; and it wuis stated 
in the conclusion of the plaint that the suit had been 
instituted to set aside the fraudulent objections, and 
to establish the full title of A. as purchaser. Meld 
(Mitter, J., dissenting) that the suit would not lie. 
The unregistered deed could not be admitted in evi- 
dence, nor parol evidence of the contract be given 
under which .d.^alleged that he accpiired his title, A. 
ought to have proceeded under section 83 of Act XX 
of 1866. llAnMATtlLLA V. SARIUTULIiA IvAUOHI 

• [1 B. L. E., E. B., 58 : 10 W. E., F. B., 51 

Mahomed Ohid v. Kalee Persitad Singh 

[24‘W.R..,320 

Pati Chand Sahit V. Lilamber Sing- Das 

[9 B.Ij, E., 433 ; 14 Moore’s I, A., 129 
16 W.E.,P. C.,2Q 


29. Suit for breach of cove- 

nant.—Admissibility in evidence of unregistered 
document . — In a suit for breach of a covenant to 
register contained in an unregistered mortgage-deed, 
the defendant cannot plead the non -registration of the 
instrument for the purpose of protecting himself. 
Such a deed is admissible- in evidence for a collateral 
purpose without being registered. Sham Narayan 
Lad V. Kh IMA JIT Matoe . 4 B. B. R., F. B., 1 

S. C. Sham Narain Lall v . Khemajeet Matoe 

[12W.E.,F.B.,11 


30 ^ for possession based on 

unregistered deed. — Suit to enforce registration . — 
Held that a suit for possession based merely on an 
unregistered sale-deed must fail, such unregistered 
sale-deed being inadmissible as evidence in any civil 
proceeding under section 13, Act XVI of 1864. 
Krishen Kishoee Chfnd v. Mahomed Zukah- 
OOLLAH . Agra, F. B., 148 : Ed, 1874, 111' 


33 _^ Unreg istered i n d i go 

^^sattahd^ — Admissibility in evidence of claim for 
damages. — iS. gave M. a lease of certain land, wliicli 
was required by law to he registered, but wliich was not 
registered, in which it was stipulated that, if he failed 
to deliver any portion of such land, he should pay 
damages at a certain rate per higlia in respect of the 
portion not delivered, and in which such land was 
hypothecated as security for the payment of such 
damages. S. having failed to deliver a portion of 
such land, M. sued him for damages in respect of 
such portion according to the terms of the lease, not 
seeking to enforce the hypothecation, as the lease was 
not registered, but seeking only a money-decree. 
Reid that the lease, being unregistered, could not be 
received as evidence even of Sds personal liability 
thereunder. Sheo Bialv. Brag Bat Misr, I. L. H., 
3 All., 229, distinguished. Martin v. Sheo Ham 
Lal . . « , I. L. E., 4 AIL, 232 
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Admissihility in evidence, 

— Suit for damages for breach of covenants in %m- 
registered deed. — Document contaming covenants for 
title.— Act III of 1877^ s. 17. — JEsiof pel. — S. L., by a 
deed of gift of 16tli February 1847, granted and as* 
sured to 8'., liis daughter, certain immoveable property. 
By a subsequent unregistered deed of gift of 15th 
July 1865, S, L. purported, in consideration of 
natural love and affection, to grant and convey the 
same property, the value of which exceeded BlOO, to 
B, iS., the husband of A., his heirs, executors, ad- ! 
iniiiistrators, and assigns. The last-mentioned deed 
contained covenants, on the part of 8. A., his heirs, 
executors, and administrators, with B. jK., his heirs, 
executors, administrators, and assigns, for title to 
*Hhe hereditaments and premises hereinbefore ex- 
pressed to be hereby granted and assured unto and to 
the use of said the B. It, his heirs, executors, adminis- 
trators, and assigns.^^ S. died in the lifetime of B. 
JS., who, in 1867, mortgaged the premises comprised 
in the deed of 15tli July 1865, and died in 1868. In 
1870 the mortgagee sold the premises by auction, 
under the power of sale contained in the mortgage- 
deed ; the plaintiff became the purchaser ,* and the 
mortgagee, on 24th March 1871, executed to him a 
conveyance of the premises, which were then in the 
possession of the surviving members of the family of 
B. R , and, S, The plaintili', having failed in a suit for 
ejectment against the parties in possession, who 
relied on the prior gift to <$■., sued the representatives 
of S, L. for damages for breach of the covenants for 
title contained in the unregistered deed of 15th July 
1865. Seld that though, as in TuJearam v. Khan- 
doji, 6 Bom., 0. C., 134, and SangappaY. Basappa, 

7 Bom., A. C.,1, an unregistered document requiring 
registration may be admitted in evidence for certain 
purposes, yet it cannot be looked at so far as it 
affects the immoveable property comprised therein, 
nor so far as it is evidence of any transaction affect- 
ing such property, and that, excluding the part of 
the document of 15th July 1865 which purported to 
be the conveyance to B. R., the covenant for title 
sued on in the present suit was itself ambiguous and 
uncertain; and there being nothing to connect the. 
premises, to wdiich the covenant related, with the 
premises conveyed to the plaintiff, no breach of the 
covenant sued upon had been proved. The Court 
being precluded by tbe operation of the Kegistration 
Act (111 of 1877) from looking at the deed of loth 
July 1865 so far as it was a conveyance, the defendants 
were not estopped from contending that nothing 
having passed under it to B. R., nothing had passed 
to the plain tiff‘ under the subsequent deeds, and that, 
consequently, the plaintiff was not entitled to main- 
tain this suit. Bajh Baltj v. Keishnabav Bam- 
CHANDBA . . . I. Ij. B., 2 Eom., 273 

33. — Admissibility in evidence 

independently of document sued on tohen unregistered. 
— In a case where it is made to appear that the cause 
of suit arises upon a document which by law re- 
quires registration, but has not in fact been regis- 
tered, the plaintiff* cannot be permitted to establish 
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a claim independently of tbe document, the existence 
of which is shown. Rampeeshad v. Mewa Kooee 

[2 M.W., 12 

Moona V. Jey Mungttl Sikgh . 4 H, W., 164 
Kaboolijn V. Shijmsheir Am . 11 W, M., 16 

IJiiless it is apparent that such document is not the 
foundation of his suit. Sawaktee v. Sewa Bam 

[2 W,, 35 

34^ Unregistered hahuliat . — 

Suit for rent. — Where the contract between tlie 
parties to a rent suit is in no way disputed or denied, 
a-nd the fact of certain lands having been taken at a 
certain rent is admitted, the only issue being whether 
the rent has been paid or not, the case may he tried 
notwithstanding that the kabiiliab is inadinissihle by 
reason of non-registration. Dinokath Mookeejeb 
■V. Debnate Mookssjee . . 14 W. B., 429 

35_^ Inadmissibility for tvani 

of registration. — Bvidence in suit on document . — 
In a suit upon a razeenaina, the execution of which 
was admitted by tbe defendants, which purported to 
create an interest in immoveable property, the Civil 
Judge dismissed the suit because the document had 
not been registered in accordance with Act XVI 
of 1864, section 13. Held (reversing the decree 
of the Civil Judge) that the existence of the agree- 
ment not having been disputed, its production was not 
necessary, and that the plaintiff was entitled to what- 
ever relief the effect of the plaint and answer taken 
together would entitle him on the admission of the 
defendant. Chedambaeam Ceetty v. Karukalya- 
VALANGAPULY Tavee . . 3 Mad., 342 

See Bbza Ali v. Bhik¥n Khan . 7 W. E., 334 

where the only disputed point being the fact of pay- 
ment, for which the production of the kahnliat 
was unnecessary, the dismissal of the suit for its 
non-registration was held unjustifiable. 

36, ^ Inadmissibility of evi- 

dence 'where registrable document is not registered . — 
The plaintiff sued the defendant to recover rent chic 
upon a mucliilka executed by the defendant. The 
defendant admitted that he occupied the land under 
the express contract contained in the mucliilka. The 
niuchilka was a document the registration of which 
was comj)ulsory under the Registration Acts, Imt 
was not registered. Meld that the plaintiff could not 
establish his case without putting the miichilka in 
evidence, and it was inadmissible not having been 
registered. Moeeis v. Saeamtheetha Pillay 

[6 Mad.9 45 

37. JEvidence %vhere contract 

is unregistered and therefore inadmissible. — Where 
defendant, after executing a hill of sale in respect of 
certain lands, and receiving the full amount of pur- 
chase-money agreed upon, had repudiated the con- 
tract, and refused to make over possession, it was lield 
that, though the fact of the deed of sale not being 
registered precluded it, under section 13, Act XVI of 
1864, from being admitted us evidence, yet plain- 
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tiff was not excluded from sliowing by otlier evidence 
that lie performed iiis part of the contract. ' There is 
nothing in that section which says that no con- 
tract purporting to create or transfer any right, title, 
or interest in land shall he recognised by the Civil 
Court unless reduced to writing. Held, also, that 
there was no reason why plaintiff should not he per- 
mitted to show that non-registration was owing, not 
to any fault of his own, but to the fraudulent conduct 
of his adversaries. Helalooddeen u. Chowdhuy 
Abdool Suttae. ... 9 W. R., 351 

33^ Unregistered document 

with possession. — Evidence of possession. — An un- 
registered document when followed by delivery of 
possession may be used as evidence of that possession. 
Lalla Gopeb Chand Liaeut Hossein 

[25 W. B., 211 

AdmissiMUiy in evidence . — 

Intention of parties. — A. sued for recovery of pos- 
session of land which he alleged had been sold to him 
by B. under a bill of sale. The bill of sale had been 
duly registered and ’was not disputed by B., but B. 
produced an unregistered ikrarnamab, executed by 
A», to prove that the sale was not absolute, hut only 
by way of mortgage. B. alleged that the terms 
of the bill of sale were qualified and explained by the 
ikrarnamah. Held that the ikrarnaniah was in- 
admissible in evidence, as it had not been registered 
under section 13 of Act XVI of 1864, but that 
the Court might look at other and independent evi- 
dence — viz., the acts and conduct of the parties — 
to throw a light upon their intention. Paeabdi 
Sahani V. Mahomed Hossein 

[1 B. B. A. 0.5 37 

40. Agreement to have deed of 

partition drawn up .- — An agreement to have a deed of 
partition drawn up in a particular form, even if 
not admissible in evidence without registration, can 
be put in, unregistered, as evidence of the intention 
of the parties. Nem Boy v. Lalmun Boy 

[25 W. B., 376 

41. ’Receipt for sums paid on 

bond hypothecating immoveable property. — Admis- 
sibility in evidence. — Rarol evidence.— Act I of 1872, 
s. 91, Ulus, (e).— A receipt for sums paid in part 
liquidation of a bond hypothecating immoveable 
property must be registered under the provisions of 
section 17 of Act VIII of 1871 to render it admissible 
as evidence under section 49 of the said Act. Under 
illustration (e), section 91 of Act I of 1872, such pay- 
ments may nevertheless be proved by parol evidence, 
which is not excluded owing to the inadmissibility of 
the documentary evidence. Dalib Singh v. Ddega 
Pbasad . . . I. L. B., 1 All., 442 

42. — JProof of unregistered mort- 

gage by subsequent admission rejected, — Evidence 
Act, s, 65 (6).— The defendant in an ejectment suit 
claimed to be in possession under a mortgage-deed 
for BI,000, executed in 1866 but not registered, and 
a second mortgage-deed for B50 of the same date, in 
which the first mortgage was recited. Held that by 
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virtue of section 13 of the Begistration Act, 1864, 
the first mortgage-deed could not be put in evidence, 
and that the defendant could not give secondary 
evidence thereof under section 65 (b) of the Evidence 
Act. Divethi Vaeada Ayyangae v. Keishnasami 
Ayyangae . . I. Ii. B„ 6 Mad., 117 

43, Landlord and tenant . — • 

Entry under unregistered lease. — Holding over . — ■ 
Proof of terms of lease, — The plaintiff sued in 1881 to 
recover certain land and arrears of rent from the de- 
fendant, alleging that the defendants ancestor entered 
on the land as a tenant in 1865 under a lease for five 
years, which was not registered. The defendant denied 
the lease of 1865, admitted that she was the tenant 
of the land, but denied that she could be ejected, 
and claimed to deduct from the rent certain emo- 
luments. Held that the plaintiff could not prove the 
tenancy alleged in the plaint, inasmuch as the lease of 
1865 was not registered, and, therefore, could not 
eject the defendant. Nangali v. Baman 

[I. L. B., 7 Mad., 226 

44 , : Unregistered lease. — Proof 

of tenancy ejectment, — Occupancy rights. — If a con- 
tract of lease is, for want of registration, ineffectual, 
the landlord is not debarred from giving other evi- 
dence of a tenancy and requiring the Court to adjudi- 
cate on bis right to eject. Dictum in Nangali v. 
Raman, I. L. R., 7 Mad., 226, observed upon. Ven- 
KATAGIEI V. BAGHATA. ZbMINDAE OP VeNKATA- 

giei V. Baghava . . I, Ii, B., 9 Mad., 142 

45, Effect of a registered in- 

strument confirming a prior one of the same purport 
not registered, — An instrument purporting to assign 
a right in immoveables of more than the value of 
BlOO (section 17, sub-section b of Act III of 1877), 
being unregistered, was ineffectual to affect the title 
of the purchaser. Some years after, the parties 
executed a deed of conveyance, making the same 
assignment, confirming the former instrument, and 
setting it forth in a schedule. The latter instrument 
was registered. In a suit in which the ownership of 
the property was contested, — Held that the fact of 
the prior deed not having affected the property, being 
unregistered, was no reason why the deed afterwards 
registered should not be admitted as evidence of 
title. In this there had been nothing contravening 
the object of the Begistration Act. Mitcheld v, 
Mathuea Das . . . I. L. R., 8 All., 6 

[L. B., 12 I. A., 150 

46, — ’ — " Inadmissibility in evidence 

of unregistered deed. — Secondary evidence. — Evi- 
dence Act, s. 91 . — Plaintiff alleged that A. and B. had 
sold and conveyed, by an unregistered deed, certain 
land to the person under whom he claimed. The deed 
being inadmissible in evidence, B. was called to prove 
the sale. Held that B.’s evidence should have been 
rejected, as secondary evidence of the unregistered 
deed could not be received. Bam Chundee Haldae 
V. Gobinb Chyndbe Sen . . 1 C, B., 542 

47, r Unregistered document.— 

Admissibility of other evidence whe^'e document is not 
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admissiUe. — Admission , — The plaintiff sued to re- 
cover certain inimoveable property sold to him by the 
lirst defendant by a registered deed of sale executed on 
the 23rd of July 1868. The second, third, and fourth 
defendants pleaded a sale to them by the same party, 
the first defendant, on the 23rd March 1867, and that 
the first defendant, after receiving consideration in 
full, had improperly refused to have their deed of 
sale registered. The provisions of section 49 of the 
Registration Act of 18G6 precluded the reception in 
evidence of the prior \inregistered instrument of con- 
veyance, but the lower Courts held that certain aci- 
ni issions made by first defendant in an inquiry held 
before the registration officer were admissible in evi- 
dence to prove the sale to third and fourth defendants. 
The suit was, therefore, dismissed with costs. Upon 
special appeal, — Held, by Innes and Kindeesley, 
JJ., that the admissions made by first defendant 
were evidence against plaintiff, as made by one from 
whom plaintiff derived his title, but that the provi- 
sions of the Registration Act precluded any effect 
being gi ven to the sale evidenced by such admissions : 
there being a writing, the sale could not he proved by 
mere oral evidence. By Iknes, J.— -The term instru- 
ment,’^ in section 49 of Act XX of 1866, is used on 
the xinderstanding that the writing is not merely evi- 
demee of the transaction but is the transaction itself. 
SoMtr G uEtTEHAE 'G, lUNaAMMAE . 7 Mad., 13 

43 ^ fo compel reglstra'- 

iion. — ^Evidence of contract, — Document being un- 
registered held inadmissille to prore the contract 
sought to be registered , — The defendants agi'eed to let 
certain premises to the plaintiff for a term of three 
years from the 1st of November 1883 at a monthly 
rent of B200. Subsequently to the making of the 
agreement, — viz,, on the 17th January 1884, — the 
plaintiff caused a writing to be i)repared, which, as 
he alleged, contained the terms of the lease agreed 
on, and, having signed it, handed it over to the 
defendants. The defendants did not sign it, and the 
document remained with them. The plaintiff alleged 
that he did not ask the defendants to sign it, as the 
defendants told him they would get a copy of it pre- 
pared, which they would sign and send to him. The 
defendants alleged that, at the time the document 
was given to them by the plaintiff, they objected to 
it on the ground that it was incomplete, inasmuch as 
it did not contain two of the terms agreed on which 
prohibited the plaintiff from siib-letting or altering 
the premises, and required him to maintain them in 
their then existing condition. The plaintiff denied 
these allegations of the defendants. In May 1884 
the plaintiff, through his attorneys, called upon the 
defendants to lodge the document for registration. 
The defendants refused, and the plaintiff filed the 
present suit, praying— (1) that the defendants might 
be ordered to lodge the said document for registra- 
tion and do all such acts as might be necessary to 
obtain registration thereof; (2) that, if necessary, 
another similar document might be prepared and 
registered; (3) that, in the alternative, the defend- 
ants should pay B4,000 damages. At the trial the 
plaintiff raised {inter alia) an issue as to the truth of 
the defendants’ allegation that the agreement of lease 
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comprised terms forbidding the plaintiff to sub-let or 
alter, &c. The defendants objected to the proposed 
issue. In the course of tlie hearing the plaintiff 
tendered the document of the 17th January 1884 in 
evidence. The defendants objected, on the ground 
that it was unregistered. The Court held that it was 
admissible as a mere writing, with reference to 
which, irrespective of its contents, the other evidence 
in the case was given. At the close of the plaintiff’s 
case the defendants declined to call evidence, and 
judgment was given on all the issues in fsivonr 
of the plaintiff. The defendants appealed, and con- 
tended that they were not bound to produce tlie 
document for registration, and that tlie Court was 
wrong in permitting the above issue to he raised and 
determined in this suit, and that the document being 
inadmissible as evidence of tbe contract, no oral evi- 
dence of the contract was receivable. The plaintiff 
contended that there was an implied obligation upon 
the defendants to register the doenment arising 
from the fact that the doenment contained the true 
coiiti*act between the parties, and that the object of 
the suit being to compel registration, the document, 
although not registered, could be given in evidence to 
prove the contract between the parties. Meld (re- 
versing the decree of the Court below) that there 
was no obligation upon the defendants to produce the 
document for registration, and that they could not 
be compelled to do so. Held, also, that the object of 
giving the document in evidence being to establish 
the contract of lease for the purpose of drauuiig an 
inference from it, the doenment was for that purpose 
inadmissible, being unregistered, and that the Court 
below, although admitting it originally as merely a 
piece of paper, was wrong in using it as evidence of the 
contract between the parties. Hijejivait Virji v, 
Jamsetji Noweoji . . I. L. R., 9 Bom., 63 

49 , Jnstnimeni of hypotheca- 

tion, — Endorsement of payment imsigned, — Admis- 
sibility of evidence of endorsement to show payment, 
— The plaintiff hypothecated certain land to tlie 
defendant by adnl^" registered instrument, and subse- 
quently paid oft* the debt and received back the instru- 
ment. At the time of payment the defendant made 
an endorsement on the bond to the following effect : 
^‘25th Kartik of Snkla. Rupees two hundred and 
sixty-three, principal including interest, was received 
on account of this bond, and there is, therefore, no 
lien whatever.” Some time afterwards plaintiff 
discovered that what he had paid in redemption of 
the mortgage-claim was in excess of what was due, 
and he brought a Small Cause suit to recover tic 
amount overpaid, tendering in evidence the endorse- 
ment on the bond. The objection was taken that the 
endorsement not being registered was not receivable 
ill evidence, under section 49 of the Registration Act 
of 1866. The District Munsif dismissed the suit 
upon the ground that the endorsement was not signed 
by the defendant, and was, therefore, not admissible 
in evidence, but referred to the High Court the 
question whether the evidence was rightly excluded. 
Held by Scotxais^d, C. J., and Inhes, J., that the 
I fact of there being no signature to the endorsement 
1 was no objection to its reception as confirmatory 
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evidence of tlie sum received by tlie defendant. By 
Scotland, 0. J. — Tluit the endorsement was admis- 
sible evidence for the purpose for which it was oft* ered, 
although not registered, the endorsement not being 
used as evidence of the creation or discharge of an 
obligation, but merely as confirmatory proof of a fact 
provable by oral evidence although stated in writing. 

By Innes, J , — That the endorsement was admissible 
evidence, its reception not being precluded by the 
provisions of the Registration Act. Venkatauama 
1?AIE t). Chinnathambtt Reddi » . 7 Mad., 1 

50. ' — - Sale certificate, Inadmis- 

sihility of, as unregistered . — Other evidence of sale. 

— Independently of the sale certificates where they 
are inadmissible being unregistered, any proceedings 
confirming an auction sale are sufficient evidence of 
the sale. Benodi Ball Ghose v. Tamizuddin 

[7 C. E. R., 115 

See Rajkishen Mookerjee tj* Radhamadhtte 
Haldae . . . .21 W. R., 349 

51. Certificate, of sale . — 'Right 

of action. — The plaintiff sued to recover possession 
of a house purchased by him at a Court sale for 
B350. The plaint was filed on the 31st March 1873. 
No certificate of sale was filed with it ; but plaintiff 
siihseqnently produced one, dated the 8tli July 1873, 
and the Court admitted it in evidence. Defendant 
submitted that the suit should be dismissed, as no 
certificate was produced by the plaintiff with the 
|)laint. The first Court made a decree in the ]ilain- 
tiff’s favour. The Court of Appeal reversed that 
decree, and dismissed the suit, holding that the cer- 
tificate ought not to have been received in evidence by 
the lower Court. The High Court, on second appeal, 
confirmed the decision of tlie lower Appellate Court, 
on the ground that the plaintiff had no right of 
action, as he had no registered certificate of sale at 
tlie date of the institution of the suit. Haekisan- 
DAS Naeandas V. Bai Jamna 

[I. Ij, R., 4 Bom., 155 

52, , — — - AdmissibilUg in evidence 

of instrumeyit registrable, hut unregistered,^ de» 
stroyed by fire. — Where an instrument, the registra- 
tion of which was rendered compulsory by section 
17 of the Registration Act (XX of 1866), ivas 
destroyed accidentally by fire soon after its exe- 
cution, and before registration, — Meld, in a suit to 
compel the defendant to execute another instrument 
to the same effect as that which had been destroyed, 
that secondary evidence of the contents of the un- 
registered instrument was admissible. Ntnaeka 
Roitthen V. Vatana Mahomed Naina Rotjthen 

[5 Mad., 123 

2, s. 50 (1871, s. 50 ; 1868, s. 50 ; 

1884, S. 68; 1843, S. %)~-FriorUg of registered over 
unregistered deed. — Mortgage-deed. — The purchaser 
under a decree for sale in' satisfaction of a registered 
mortgagi!, is entitled in priority to the purcliasor 
under another decree for sale in satisfaction of an- 
other unregistered mortgage, although the latter 
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mortgage he of an earlier date. Peahlad Missee 
V. Udit Naeain Sinq-h 

[1 B. L. R., A. O., 197 : 10 W. R., 291 

2, Frioritg of registered over 

tinregisiered deed. — Under Act XIX of 1843, a regis- 
tered deed was entitled to priority over any unregis- 
tered deed of an earlier date. Maleshappa bin 
Kaevieappa V. Bassappa bin Ning-appa Siibtat- 
NEEAE 1 Bonio, 10 

SuNEHE Sahoy V. Sheo Peeshad Sookool 

[16 W, R., 270 

Gopal Bass v. Doomee Chowdhry 

[W. R., 1864, 226 
Nuzite Ali V. Emdad Adi . 1 W. R., 206 

A deed of sale held to have no priority over a 
mortgage unregistered. Maheshwae Bdksh SiNa 
V, Bhikha Chowdhey 

[B. L. R., Sup. VoL, 403 
S. C. 1 Ind. Jur., N. S., 122 
5 W, B., 61 

Nor over another deed of sale where the case is not 
one of two rival purchasers from the same person. 
Umbika Ciiuen Koondoo V. Dhurmo Doss Koon- 
Doo IIW.R.,129 

See GoiiLA Chinn a Ghrhryeppa N aid it v. Kali 
Appbah Naidu . . .4 Mad., 434 

Bissonath Sin&h V. RAJCiiirNDEB Roy 

[W. R., 1864, 141 

3, ^ — Frioritg of registered over 

unregistered deed. — Notice . — A registered deed of 
sale, though subsequent in date, invalidates, as 
against the registered purchaser, a prior deed of salo 
unregistered, notwithstanding that notice of the prior 
deed be alleged. Act XIX of 1843, section 2, con- 
strued. Krishnasami Pillai V. Veneataciiella 
Aiyan . . .... 3 Mad., 89 

Contra, Kishorbhai Gallaehai v. Jorabhai 
Daji . , , .7 Bom., A. C., 58 

4 ^ :Bom. Reg. IX of 1827, 

s. 6. — Frioritg of registered to unregistered d.eed . — 
Before the repeal of the first part of clause 1, section 
6, Regulation IX of 1827 by Act XVI of 1864, a 
purchaser claiming under a deed of purchase duly 
registered was entitled to he preferred to a mortgagee 
claiming under a deed of mortgage executed before his 
purchase, hut not registered until after the deed of 
purchase had been registered. Parshotam Ran- 
CHOD V. Jagjiyan Mayaram . . 1 Bom., 60 

5, — Frioritg of deeds . — Con- 

tract to sell at future time. — i)eed of sale . — The 
want of registration of a contract by A. to sell laud 
I to JB. at some future time, on receipt of balance of 
I the sum agreed on, not then paid, was no bar, per se, 

; to B.^s preferential claim over C., a subsequent pur- 
I chaser, whose sale had been registered under Act 
I XIX of 1843. Ramtonoo Surmah Sircar, v. Gohe 
' Chhnder Sxjemah Sircar * . 3 W, B,, 64 
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Nuddeae Chanb Seik v. Kishoeeb LalI) 
Chtjckeebetty . . .7 W. B,, 463 

G. - - IPriority, — Deed of sale of 

immoveable pro^^erty . — 'Reid that the preference 
given inider Act XIX of 1843 to the latter of two 
deeds of sale of immoveahle property, when registered, 
over the earlier unregistered deed, was not confined to 
eases in which the first deed had not been carried 
into effect, as every duly registered deed of sale, if 
authentic, invalidates any other deed of sale which 
may not have been registered. Paeabhtjdas Hiea- 
CHAND i?. DilONDXf 

[2 Bom., 233 : 2iid Ed., 222 

7. Pottahs. — Priority. — Act 

XIX of 1843 did not apply to pottahs, consequently 
a subsequently-registered pottah could not prevail 
over a prior unregistered pottah. Aetje'B Chitnbee 
ChOWDHEY V, CHUEBEBljrATH BOY 

[5 W. B., 205 

3. Priority of deeds. — Tin- 

registered mortgage with possession. — Act XIX of 
1843 did not give a registered kohala priority over a 
prior unregistered mortgage under which enjoyment 
had actually taken place, Puezunb Ali v. Abbool 
Rahim . , . . . 4 W. B., 30 

Beeobhnbhoo Sabhoo V. Khettebyath Tbwaey 

[2 Hay, 20 

Contra, HAENAMaiE Gttrtt Dhanpatgie v. Spiers 

[2 Bom., 213 : 2iid Ed., 204 

9. Priority of deeds. — Mori- 

gagee with possession* — 8uit wider Civil Procedure 
^Code^ 1859, s. 230. — Reid that a mortgagee whose 
bond was registered was entitled, under section 230 of 
Act VIII of 1859, to recover possession of the mort- 
gaged land of which he had been dispossessed under a 
decree obtained against his mortgagor by another 
mortgagee, whose mortgage-bond had been subse- 
quently registered, on condition that be satisfied the 
claim of the decree-holder ; otherwise the defendant to 
be entitled to possession on his satisfying the plaintiff^s 
mortgage -claim. Bhikaji v. Vallabhdas 

[2 Bom., 209 

XO. Pom. Peg. IX of 1827.^ 

Prior unregistered sale with possession. — Subsequent 
registered mortgage.— On the 15th December 1863 
S. purchased from D., for valuable consideration, two 
fields in the Satra district (to which the provisions 
of Regulation IX of 1827 and of Act XIX of 1843 
as to registration were then applicable), and was 
duly put into possession of the fields. The deed of 
sale was not registered. On the 14th February 1864 
D. mortgaged, by a registered mortgage, the same two 
fields to B., who then knew that R. was in possession 
of the fields as purchaser. Reid that, according to 
the true construction of Regulation IX of 1827, sec- 
tion 6, clause Ijtlie title of R. having been completed 
by possession, there was no property in the fields 
left in D. to mortgage to B., and that, therefore, R. 
(the purchaser) had a better title to the fields than. B., 
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the mortgagee. Semhle , — The effect would have been 
the same under the provisions of Act XVI of 1864 or 
of Act XX of 1866. History of registration given, 
and the provisions of the different enactineiits relat- 
ing to registration compared and discussed. Bala- 
RAM Nemchanb V . Appa yalab Dulu 

[9 Bom., 121 

11. Priority of deeds. — Prior- 

ity of title. — Proof of authenticity . — Priority of re- 
gistration gave priority of title under Act XIX of 
1843 only when the authenticity of the dociinieiit 
was proved. Gaybhaeee Debea v. Sonatuy Pan- 
bay , . . . - low. B., 215 

12, — Registered and unregis- 

tered deeds, — Priority. — Possession. — Fraud . — Act 
XIX of 1843 gave the preference, generally speaking, 
to a subsequent kohala which was registered over a 
prior one unregistered. To avoid its operation a 
plaintiff had to show that the vendor not only sold and 
parted with his rights in the property, hut actually 
made over possession to him. If, however, the second 
sale was illusory, proving fraud on the part of the 
vendor, it would not stand in the way of plaintiff’s 
right. Butoolbn v. Ozeeebn , 8 W, B., 300 

> 13. Registered and nnregis- 

‘Sieved documents. — Priority . — Plaintiff sued for pos- 
session of land under an unregistered deed of sale ; 
and one of the defendants claimed the same land 
under a deed of subsequent date registered after the 
commencement of the suit. The latter deed was found 
to he fraudulently got up between the defendants. 
Reid that the registration of such a document did not 
give it the effect of invalidating a former unregis- 
tered deed of sale. Nabasanna v. Gayappa 

[3 Mad., 270 

X4. — Priority of registered over 

unregistered deed . — A Civil Court was held to have 
done right in giving priority to a lease registered 
I under Act XVI of 1864, as against an unregistered 
conveyance of an earlier date. Gobinb Chhndbe 
Roy V . PooENO Chbnbbe Sein . 10 W, B., 36 

r 15. Priority of registered over 

^ unregistered deeds. '-XJn.d&v section 68, Act XVI of 
1864, registered deeds were entitled to preference over 
unregistered deeds, even of that class the registration 
of which is optional ; the practical distinction between 
the two classes being that deeds the registration of 
which is compulsory, if unregistered, will not he re- 
ceived in evidence at all ; whereas deeds the registra- 
tion of which is optional will he received in evidence, 
notwithstanding the absence of registration, though 
they must give way to registered documents of subse- 
quent dates relating to the same property. Munsooe 
Ali V. Azmtjt Ali . . .9 W. B., 282 

Gooeoo Dass Dan v. Kooshoom Koomaeee 
Dossee . . . , 9 W. B., 547 

16, Po'iority of registered over 

unregistered deed. — Possession.— WherQ two parties 
claimed the same property by conveyance from the 
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owner micler registered, deeds of sale of 1272, plain- 
tiif^s purcliase and registration being of anterior date 
to those of defendant, who, besides being in posses- 
sion, pleaded that he had previously to plaintiff’s 
purchase obtained possession under a parol contract of 
sale, it was held that plaintiff was entitled to a decree, 
and that defenda,nt could not set up the parol sale 
against the plaintiff’s registered kobala of the same 
year, in the face of section 68, Act XVI of 1864. 
Boiktjntoutath Seit V. HussiCK Loll Bubmono 

[10 W. R., 231 

X7. ; Impeaching deed of sale 

registered so as to prevent operation of section. — Eor 
the purpose of impeaching a deed of sale registered 
under Act XVI of 1864, so as to prevent the opera- 
tion of section 68, it is necessary to show that the 
deed was fraudulently executed, and that the pur- 
chaser was wilfully and intentionally a party to the 
fraud of the vendor, or at least that the deed was 
executed wdthout consideration. Bam Chand Koo- 
MAB V. Modhoosoodun Mozoomlar 

[7 W. R., 119 

18. Priority of registered in- 

strument. — Deed registered under existbig law . — 
Where an instrument was executed under the Regis- 
tration Act, XIX of 1843, and was a valid instrument 
conferring a right or interest on the party in whose 
favour it was made, it does not become invalid by 
reason of the party not getting it registered within 
twelve months, nor is priority over it obtained by a 
subsequent conveyance which is registered under the 
RegisL’ation Law of 18G4 or 1866. Doolal Bibeb 
V. Xada Shaha . ^ . . 13 W. R., 446 

19. 

Priority of registered over 

unregistered deeds. — A genuine deed of sale given by 
the owner of an estate at a time when registration 
was not compulsory, cannot be invalidated by a sub- 
sequent deed given by that owner’s heir and succes- 
sor, the registration of which was compulsory by Act 
XX of 1866, merely on the ground that the last deed 
was registered, and the first was not. Imrit Singh 
V. Koylashoo Koeb . . 11 W. R., 559 

20. Optional registration . — 

Priority of deeds. — A deed the registration of which 
was not absolutely requisite under section 49, Act XX 
of 1866, was not entitled to priority to a duly regis- 
tered kobala under section 50 of that Act. Mophzel 
Hossein V. Golam Ambiah 

[10 B. L. B., 381, note ; 10 W. R., 196 

21. PriorHy of registered over 

unregistered deed. — In a suit by a purchaser of a 
howla tenure which defendant was proceeding to sell 
under an co; parte decree which he had obtained upon 
a mortgage-bond executed by plaintiff’s vendor, — 
Meld that plaintiff’s registered purchase, though of 
a subsequent date, must take effect as against defend- 
ant’s unregistered mortgage, which might have been 
registered. Ali Azim Khan v. Islam Khan 

[14 W. R., 483 

22. Priority of registered over 

unregistered deed. — Lien.^Held that property sold 


REGISTBATIOE- ACT, 1877, s. 50--eonti. 

nued. 

in satisfaction of a superior lien cannot he held to 
have been sold subject to an inferior lien, and that 
a registered deed of a subsequent date has preference 
over an unregistered deed of prior date. Seetitl 
Pershah V. Hue Chtjnd Sahoo . 1 Agra, 263 

23. ^ — Priority of deeds. — Mort- 

gage-deed. — Deed of sale. — A, lent JB. 1175 on 6th 
Asar 1273 (June 19th, 1866), and B. executed a 
mortgage of two bighas of land for the amount in 
A!s favour. On 23rd Asar (July 6th) B. sold to 0. 
one bigha of the same land. A/s mortgage was not 
registered; C.’s deed of sale was. A. subsequently 
brought a suit for the amount owed him by i?., and 
sought to attach the land mortgaged to him in exe- 
cution. C. preferred a claim to the property at- 
tached, on the ground that the land was his : his 
petition was allowed. A. now sued to have the pro- 
perty mortgaged to him sold in execution of his 
decree, and to set aside (7.’.? purchase. that 

under sections 18 and 50, Act XX of 1866, C/s re- 
gistered deed of sale must have preference over A’s 
unregistered mortgage. Gayaram Mazumdar v.- 
Mabhushhan Mazumdar . 4 B. E. R., Ap., 73 

24. Conditional deed of sale. 

— Priority of deeds. — A. entered into an agreement 
with B. to convey to him a certain portion of land 
for a consideration of R98, of which R60 had been 
paid as earnest-money. The agreement contained 
a proviso that, on A.^s refusal to convey the pro- 
perty within the time mentioned in the agreement, 
this document should operate as a conveyance, and 
A. should forfeit his claim to the balance of the con- 
sideration. Before the expiry of the time mentioned 
in the agreement, A. sold, by a registered deed, a 
portion of the property mentioned in the agreement. 
In a suit by B. for possession of the property and for 
a declaration that the agreement operated as a con- 
veyance, — Meld that under clause 1, section 18, and 
section 50 of Act XX of 1866, the subsequent regis- 
tered conveyance bad priority over the unregistered 
agreement. Shama C'hurn Neogi v. Nabin Chan- 
dra Dhoba . 6 B. L. R., Ap., 1 : 15 ‘W’. R., 239 

25. Priori ty of registered over 

unregistered instrument. — San mortgage without pos- 
session in Quzerat. — Tinder section 50 of the Regis- 
tration Act, XX of 1866, a registered instrument 
takes effect, as regards the property comprised there- 
in, against every unregistered instrument relating to 
it, whether or not the grantor of those instruments 

; be the same. As between himself and his mortgagor, 
and also as against any subsequent unregistered 
assignee of the latter, an unregistered san mort- 
gagee in Guzerat has a perfectly valid charge upon 
the property mortgaged ; hut his right against such 
property is liable to he defeated by the mortgagor, 
or his hejr, or such assignee conveying it to another 
by a registered instrument while his own title re- 
mains unregistered. Lahhmichand Walchand v. 
Kastx^r Bechar^ 9 60, dissented from. Mak- 

ANDAS Kalidas V. Shankaedas Haribhai 

[12 Bom., 241 
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26. Deeds of different descrip- 
tions, — Prioritt/. — The rule a registered docu- 

ment preference over an unregistered one was held 
not to apply to deeds of dilferent descriptions. Khet- 
TUR Balsee V . Gour Hurree . W, B., 1864, 887 

27. Prioriiif. — Documents op- 

tionally and eomptdsorily registrable. — The 50th sec- 
tion of the Registration Act, 1866, applied to instru- 
ments of whicli the registration was optional, giving 
priority between such instruments to the one which 
was registered. Hameb Bux w* Binbraeitn 

[2 W., 37 

pAmA Khttmaji d. Patta Upaji . 12 Bom., 179 
Blit not to a case in which the registration of one 
instrument was optional, but of the other compulsory. 
Hameb Bux v, Bindeabbx . . 2 IS*. W., 37 




■ Priority of registered over 


28. 

^registered document . — Compulsory and optional re- 
gistration. — A registered deed of sale, of which regis- 
tration was compulsory,did not, under Act XX of 1866, 
take effect against a prior unregistered mortgage- 
hond in respect of the same land, the registration of 
which, it being for a sura under BlOO, was optional. 
Byasutflea V. Dooeoa Chfrk Pal 

[15 B. B. B., 294 : 24 W. B., 121 




See Og-hba Sinof v, Ablakh Koer. 

[ I. L. B., 4 Calc., 536 : 3 O. B. B., 434 


Laxhmichaxb Walchaxb V. KastfrBechar 

[9 Bom., 60 

Mahomed Ashrue v. Kueeemobbeek 

[24 W. B., 468 

29. Dease to take juice f rom 

date trees. — Priority. — A registered lease to take 
juice from date trees cannot, under section 50, Act XX 
of 1866, have priority over an unregistered one of a 
prior date. Jalh Hamdar v. Beicha Nambar 

[3 B. L. B., A. C., 394 

S. C. Jaxoo Munbur 0. Hfcha Munbur 

[12 W. B., 368 

30. Registration Act, XIX of 

1843. — Priority. — Instruments of which registration 
is optional. — A mortgage-deed registered under Act 
XX of 1866 is not thereby entitled to priority over a 
mortgage- deed which might have been, but was not, 
registered under Act XIX of 1843, in cases where the 
consideration for the rival deeds exceeds BlOO. Male- 
sliappa V. Bassappa, 1 Bom., 10; Sarnamgir v. 
Spiers, 2 Bom., 204 ; and Parahhudas v, Dhondu, 2 
Bom., 222, distinguished. Queer e, — Whether, in the 
case of instruments executed for a consideration less 
than BlOO, section 50 of Act XX of 1866 would 
operate to give priority to the deed registered under 
that Act, over the deed which might have been, but 
^vas not, registered under Act XIX of 1843. Khan- 
BIT Btjlabbas 'y. Tabachand Amarohaxb 

[I. X.. B., 1 Bom., 574 

31. — — - — Priority, — Registered and 

unregistered deeds,— Optional and compulsory regis- 
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fration. — Deeds of sale, dated respectively the 22nd 
October 1868 and 7tli February 1874, and registered, 
the former under Act XX of 1866 and the latter under 
Act VIII of 1871, are not thereby entitled to priority 
over an unregistered mortgage-deed dated the 13th 
June 1864, tlie registration of which ivas optional 
under Act XIX of 1843, where the consideration for 
the rival deeds exceeds RIOO. Qiice.re , — Whether in 
Kaiiara a mortgage ivithout possession can be sus- 
tained against a suhsetxiient purchase from the mort- 
gagor with x>ossession. Paemaya v. Sonbe Siieini- 
VASAPA . • .XL, B., 4 Bom., 459 

32. Priority. — Lien created 

hy sales under registered and unregistered deeds . — 
Where it appeared that a sale of the share for which 
plaintiffs held a conditional sale-deed, had substanti- 
ally taken place in satisfaction of tw^'o decrees obtained 
on two bonds, one unregistered and the •other regis- 
tered, and of a prior date to that of the xJaiiitiffs^ mort- 
gage-deed, — Held that the share was not liable to a 
lien created subsequently to the registered deed ; and 
though the i)laintiffs might have, by reason of registra- 
tion, a preferable right to that joossessed by the decree - 
holder of the unregistered bond, yet they had no 
claim preferable to that of the decree -holder of the 
registered jjrior bond. Motbe Bam v. Kaiseeb 

[2 Agra, 52 

83. Unregistered mortgage de- 

feated by subsequent registered sale. — V, having |)ur- 
chased land from N. in March 1871 by a registered 
deed for BIO, entered into and retained possession till 
ousted by K. in 1880 in execution of a decree obtained 
by K. against X. upon an unregistered mortgage- 
deed dated 1869, conditioned to become an absolute 
sale within a certain date which had elapsed before 
suit was brought. Held that, under section 60 of the 
Registration Act of 1866, K.^s title ■was defeated by 
V.'s registered sale-deed. Kaeteti Vexkayya v. 
Balabhabrapatruni Kotayya 

[I. L. B„ 6 Mad., 153 

34. Priority. — Possession.-— 

A registered deed could not, under section 50, Act 
XX of 1866, prevail against an unregistered deed 
under which possession had been delivered to tbe 
alienee. Seeam She'IKH v. Baiboxath Ghatak 

[3 B. L. B., A. C., 312 ; 12 W. B., 217 

Shbobyal Aheeb V, Gool Mahomed Khan 

[2 M. W., 296 

Manmal talab Surat Mal v. Dashrath yalab 
Karayan . . . .9 Bom., 147 

Xaoesh Bhat V. Balyantrav . 9 Bom., 151 

35 . and s. 100. — Priority.— 

A. purchased certain lands in 1866, and duly regis- 
terediliis bill of sale. B. had purchased the same lands 
in 1855 from the persons through whom A.’s vendors 
made their title, and had been in possession ever 
since, but had not registered his bill of sale, as 
he might have done, under section 100 of Act XX 
of 1866. A. sued to obtain possession. Held, B. 
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and S. 100 — continued, 

was not bound to register, and liis title was good 
against A, Gieija Singh v. 'Gieidhaei Singh 

[1 B. L. 11.3 A. 0.3 14 : 10 W. B., 65 

Fyezoonnissa V, Sadutoollah . 22 W. E.j 3 

36. ’Friority, — Possession . — 

A. mortgaged a tank in 1859 to tlie plaintiff. Tlie 
mortgage was never registered. A. in 1867 sold tlie 
tank to C., and executed a deed of sale thereof. The 
deed of sale „was duly registered, and C, had been 
ever since in possession under it. The iilaintiff sued 
A. on his mortgage, and in that suit C. intervened 
and was made a defendant. A. did not appear in the 
suit. Pfeld that C. having registered his deed of sale 
and being in possession, his title was good against the 
plaintiff. Qirija Singh v. Giridhari Singh, 1 P. L. 
jK., a. 0., 14, distinguished. Soodhaeam Bhtjtta- 
CHAEJEE V, OHHOY ChHNDEE BirNI)OPA.nHYA 

[10 B. L. E.3 380 ; 19 W. E., 279 

37. PTioriiy of registered over 

imregisbered deed tvitli possessmi. — In July 1864 
two undivided brothers executed a mortgage of their 
joint property to the plaintiff for ESOO, and in Janu- 
ary 1868 they executed another mortgage for E1,000 
to the defendant, who registered it under Act XX of 
1866. In a suit brought on the mortgage of 1864, a 
decree was made in October 1871 that if the sum due 
were not paid wuthin two months the property should 
be sold, and in March 1872 the property wms sold in 
execution of that decree, and bought by the plaintiff, 
who was duly put into possession. The defendant 
subsequently obtained a decree on the mortgage of 
1868 j the xiroperty Avas sold in execution of that decree, 
and was purchased by the defendant, who, dispos- 
sessing the plaintiff, was himself put into xiossession. 
In a suit brought to eject the defendant, — Seld that 
the mortgage of 1864 did not require to be registered 
in order to maintain its priority over that of 1868. 
Venkata Xaesammah v. Eamiah 

[I. I*. E .3 2 Mad., 108 

38. ■ " Megistered and unregistered 

deed. — Priority. — Mortgage. — Possession. — A mort- 
gage in the Konkan without possession is invalid as 
against a subsequent mortgagee with x^ossession, but 
the registration of such a mortgage cures any defect 
or imperfection arising from the non-conqffetion of 
the transaction by delivery of possession ; and a deed 
so registered is good against a iion-registered mort- 
gage though accompanied by possession. Previous 
cases reviewed. Haei Kamchaneea v. Mahabaji 
Vishnu . . , .8 Bom., A. C., 50 

See Keishnappa vaiad Mahabappa v. Bahieh 
' Yabaveav . . .8 Bom., A. O., 55 

39. Possession. — Priority of 

registered deed. — Purchaser of mortgaged ‘property. 
— A xnirchaser with x>ossession at a Court’s sale, 
wdiose (tertiticate of sale is registered, buys the right, 
title, and interest of the debtor burdened with the 
Hen of a prior mortgagee, without possession, whose 
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deed of mortgage is registered. Chintaman 
Bhaskae V. Shivbam Haei . .0 Born., 304 

40. Priority of registered 

documents. — Possession. — The principle that a regis- 
tered document of posterior date is not to prevail 
over an earlier unregistered deed where the transfer 
under such deed has been perfected by possession, 
wms held not to extend to a case in w^hich, after sneh 
possession, the claimant under the unregistered deed 
had been dispossessed by the oppoLite party. Is- 
siJEEE Dossee V. Lall Behaeee Holbae 

[21 W. E., 421 

41. Unregistered and registered, 

deeds. — Possession. — Priority. — An unregistered 
mortgage without possession, upon which a decree 
has been obtained but not executed, has not, by virtue 
of such decree, priority over a subsequent deed of 
sale which is registered, Kanu Khandu v. Krish- 
na Bhubaji Shet . . 5 Bom., A, C,. 147 

42. Pegisiered and unregistered- 

deeds. — Possession, — Priority. — Held that an un- 
registered mortgage, wuthout x^ossessioii, is not valid 
against a purchaser with possession. GanpaT Ba- 
JASHET V. KhANBU ChAUGSHET 

[4 Bom., A. C., 69 

But see Golla Chinna Gueuyuppa Xaidf v. 
IxALi Appiah Haibu . . 4 Mad., 434 

And Sabagopa Chaeiyae v. Ruthna Mitbali 

[5 Mad., 457 

43. : Mortgage. — Priority over 

purchaser. — Possession. — Held that a registered 
mortgagee, although without possession, is entitled 
to priority over a subsequent purchaser. Sundae 
Jagjiyan V, Gopal Eshvant 

[4 Bom., A. C., 68 

Babaji Haeayan Kolateae V. Eam Chanbea 
Ganesh Kebkae . . .11 Bom., 37 

44. Mortgage. — Heed of sale . — 

Priority. — Purchaser at Courfs sale. — Meld that the 
rule laid dowui in Ganpat Bajashet v. Khandu Chaug- 
shet, 4 Bom., A. C., 69, that an unregistered mort- 
gage without x>ossession is not valid against a xmr- 
chaser with x^ossesslon,” does not apply to a pur- 
chaser at a Court’s sale whose instrument of pur- 
chase is not registered. Mathueabas Ranchobdas 
V. Kama Khushab . . 7 Bom., A. C., 24 

45. Pegisiered and unregistered 

mortgages. — Possession, — Priority. — H. and U, 
were mortgagees of one V. U.^s mortgage was prior 
in point of time and registered. H. and U. obtained 
each a decree against V. U.’s decree was prior ; but 
H., having applied for execution sooner, was put into 
possession. U. subsequently apxdied for execution, 
and dispossessed II. Held, in a suit by H. against U. 
to recover xmssession of the mortgaged xiremises, that 
registration made U.’s mortgage complete, though he 
did not obtain possession of the mortgaged property 
at the time when the deed to him was executed, and 
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that any subsequent dispossession of the equity of re- 
deuiption by the mortgagor would be subject to his 
mortgage. Umaji yalad Manaji Palil Dumale 
V. Hasi Kamchanpea Kulkaeni 

[4 Bom., A. C., 143 

46. Prioriti/ of deeds, — JS’o- 

lice to 'purchaser of existence of unregistered mort- 
gage. — Qttcere^ — Whether notice to the purchaser of 
the existence of a prior unregistered mortgage would 
in any way affect the provisions of the Registration 
Act. Makandas Kalidas u, Shaiteaedas Haei- 
BUAI 12 Bom., 241 

47. Notice to purchaser of 

prior deed of sale, — In a suit to recover possession 
of land alleged to have been purchased from two 
parties {K. and Z>.), one of whom (P.) had appeared 
befoi’e the Registrar, admitted the sale, and allowed 
the deed to he registered so far as her interest was 
concerned, hut the other (N.) when he appeared be- 
fore the Registrar had denied the deed and subse- 
quently sold his share to the defendant by a register- 
ed hobala, — Held that as there was no evidence of 
fraud on the part of the defendant purchaser, or that 
he had purchased with notice, plaintiff was not en- 
titled to a decree for K.’s share. Seeenath Chtten 
Bass v. Dwaekanath Ghose . 14 W. R., 318 

48. Hond fide instruments , — 

'Priority. — Per Peacock, C, J. — All instruments 
under this section must be hotid fide in order to have 
priority. Rahmatulla v, SARiUTcriiLA Kagoei 

[1 B. B. B., P. B., 58 

Bookhai Meee V, Nassie . . 20 W. R., 110 

Bhikphaeeb Singh v, Kanhya Labe 

[14 W. B., 24 

Eamphijl Bail v. Chundee Pheshad 

[1 W., 204 : Ed. 1873, 287 

49. — Priority. — Finding of 

fraud or collusion. — A Judge should record a distinct 
finding of fraud or collusion on the part of the holder 
of a registered deed, with the grounds on which it 
proceeds, before he gives an unregistered deed prior- 
ity over it; and unless he does so, the case will be 
remanded to him for re-trial. Gouri Kant Roy v. 
Gieidhae Roy 

[4 B. B. R., A. C., 8 : 12 W. B., 456 

Priority of deeds. — Op- 
tional registration, — Aet XIX of 1843, — As Act 
XIX of 1843 has been repealed, and the Registra- 
tion Aet (VIII of 1871) contains no provision for 
the priority of registered deeds over any others, save 
in the cases of optional registration, the ordinary rule 
applies that the prior conveyance must prevail. 
Rachuei Yenkubaiyamma V, Ghdueh Rajhanna 
Pantubh 6 Mad., 391 

Registered and unregis- 
tered documents, — Act XIX of 1843, — A document 
executed while Act XIX of 1843 was in force, and 
not registered thereunder, cannot he postponed to a 


BEGISTBATIOISr ACT, 1877, s. 50 — contU 

mied. 

document executed in 1873 and registered under Act 
VI II of 1871. Chattae Sing-h v. Ram Lab 

[I. B. B., 3 AIL, 488 

52. — Registered and unregis- 

tered documents. — Act XVI of 1S64. — An unregis- 
tered document executed before Act XVI of 186 1 
came into force is not invalidated or postponed to 
a document registered under Act VIII of 1871, under 
the explanation given in section 50 of Act III of 
1877. Ram Baean Rai v. AI item Pandey 

[I. B. B., 3 AIL, 505 

53. Registered, and unregis- 

tered documents. — Act XVI oflS64. — Section 50 of 
the Registration Act, III of 1877, does not opei'ate so 
as to exclude, on the ground of their uou-registration, 
instruments executed before Act XVI of 1864 came 
into operation. Tieitmala v. Lakshmi 

[I. B. B., 2 Ma d., 147 

54. Priority. — Peed of sale 

registered under Act VIII of 1871. — Section 5u of 
Act III of 1877 is not retrospective in its application ; 
and, therefore, a deed of sale registered under Aet 
VIII of 1871j and not having, under that Act, pri- 
ority over unregistered documents relating to the 
same property, acquires no new rights of priority by 
the passing of Act III of 1877, though coming witliin 
the larger class of registered documents which, by 
section 50 of the later Act, have priority over un- 
registered documents. Kanitkae v. .Tosmi 

[I, B. B., 5 Bom., 442 

55. Priority hehoeen registered 

and unregistered documents. — Optional and compul- 
sory registration. — Acts XVI of 1864, XX of 1866, 
and VIII of 1871, — Interpretation of statutes . — 
The registration of documents under Act XVI of 
1864, XX of 1866, or VIII of 1871, does not give 

^ them effect as against documents which might have 
been, hut were not, registered under one of those 
Acts. Section 50 of Act III of 1877 has no retro- 
spective operation upon such documents : the pre- 
ference which it gives to registered over unregistered 
documents is confined to documents registered under 
Act III of 1877. According to the registration law 
as it stood before Act III of 1877 came into force, 
there was no competition grounded upon registration 
between documents optionally and documents com- 
pulsorily registrable. The Legislature, while possess- 
ing the power to divest existing rights, is not (in 
construing statutes) to he understood as intending 
to exercise that power retrospectively to any greater 
extent than the express terms of, or necessary impli- 
cation from, its language requires, A. and B. (two 
brothers) purchased a house on the 19th July 1871, 
and mortgaged it to the plaintiff for R585, by a san 
mortgage, dated the 21st July 1871, and duly regis- 
tered. In 1874 the plaintiff sued upon his mortgage 
and obtained a decree, directing satisfaction of his 
claim by the sale of the house. The house was ac- 
cordingly sold by the Court and purchased by the 
plaintiff for R325. He obtained a certificate of sale, 
dated the 15th October 1875. The certificate was 
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duly registered. On applying to tlie Court for pos- 
session of the house, the plaintiff was resisted by the 
defendant, on the groupd that he was in possession 
under two mortgages, dated the 20th July 1871, and 
executed, the one by A. and the other by B. These 
mortgages were not registered, both of them being 
for sums less than 31100. The plaintiff^s application 
having been rejected by the Court, he brought a suit 
for possession of the house. Both the lower Courts 
allowed his claim, holding that his mortgage and certi- 
ficate of sale, being registered, were entitled to prior- 
. ity over the unregistered mortgages of the defendant 
under section 50 of Act III of 1877. On appeal to 
the High Court, — Held that the case was governed 
by the law of registration as it stood befoi’C Act HI 
of 1877 came into force, and that the registration of 
the plaintiff’s mortgage and certificate of sale, both 
of which were compulsorily registrable, did not con- 
fer upon them any priority over the defendant’s un- 
registered mortgages, which were optionally registra- 
ble. IcHHA Ham Kalidas v. Gotikd Ram Bho- 
WANiSHANKAE . . I. L. B., 5 Bom., 653 

56. ^ Sale under registered and 

unregistered deeds, — Innocent purchasers , — Per 
Gaeth, C. J , — The only reasonable construction of 
suction 50 of Act Vlll of 1871 is, that where pro- 
perty under the value of RlOO is purchased by t\vo 
innocent purchasers, the one by a registered and the 
other by an nnregistered deed, and there is no fraud 
shown, or other circumstances wdiich in equity would 
protect the unregistered purchaser against the re- 
gistered, the title of the latter shall prevail. The 
section contains no such qualification as that a pur- 
chaser under an unregistered deed, who has obtained 
possession, would have priority as against a subse- 
quent purchaser under a registered deed, and the 
Cburts are not at liberty to import such a qualifica- 

A tion into the section. Per Bontieex, J. — Section 
50 is intended to apply to the case of two innocent 
purchasers, giving the preference to the one who has 
1 taken the greater precaution to secure his title, hnt 
is not intended to apply to the case of a subsequent 
; purchaser who registers, hut who at the date of his 
I purchase bad actual notice of a prior unregistered 
I purchase. Fuzuluddeen Khan v. Fakie Maho- 
1 MED Khan . . . I. L. K., 5 Cale., 336 

S. C. Fakie Mahomed Khan n, Fazeluddeen 
Khan . . . . 4 C. L. E.„ 257 

57. Prioritg of registered 

over unregistered documents. — A registered deed of 
sale, the registration of Avhich was compulsory, did 
not, under Act VIII of 1871, take effect against a 
prior unregistered deed of sale of the same property, 
the registration of which was optional. Og-HEa 
8iNGH V. Ablakh Koee 

[I. L. B., 4 Calc., 536 : 3 C. L. B., 434 

53^ Optional and compulsory 

'■J registration, — Priority of registered over unre- 
gistered documents. — Documents, the registration 
of which is optional, executed previous to the Regis- 
tration Act (HI of 1877), will not, if unregistered, 
take effect against later registered documents. /S'., 
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the owner of a 7 annas share in certain property, 
on the 19th November 1 866 sold a 1 anna share 
thereof to A. for R30, the bill of sale not being re- 
gistered, as under tbe provisions of Act XX of 1866 
section 18 the registration thereof was optional. 
Subsequently, S. sold the remaining 6 annas to other 
persons ; and then, on the 27tli September 1876, sold 
another 1 anna share in the same property to 
for 11140, the hill of sale with respect to this pur- 
chase being duly registered under the provisions of 
Act HI of 1877. In a suit by A., who had never 
obtained possession of the 1 anna share he had pur- 
chased, against S. B. and the purchasers of the 
. other 6 anna shares, — Held that he was not en- 
titled to succeed, as his hill of sale, being unregistered, 
was not entitled to priority over B.’s^ which had been 
duly registered. Lacliman Has v. Hipcliand^ I, L, 
All., Sol ,* and Oghra Singh v Ahlahh Koer, 
I. L, R., 4 Calc., 536, followed. Shib Chandea 
CHAKEAVATI V. JOHOBUX 

[I. X,. B., 7 Calc., 570 : 9 O. L, B., 224 

59. Registration Act {XVI 

of 1864). — Registraiion, Optional and compulsory, 
— Unregistered document of tohich registration was 
optional under Act XVI of 1864. — Priority of Unre- 
gistered document. — Held, in the c£i.se of a document 
executed while Act XVI of 1864 was in force, the 
registration of which under that Act was optional 
and which was not registered thereunder, and of a 
document executed after Act III of 1877 had come 
into force, the registration of which was compulsory 
and which was duly registered, both documents relat- 
ing to the same property, that under the provisions 
of section 50 of Act III of 1877 the registered docu- 
ment took effect as regards such property against 
the unregistered docninent. Held, also, that all that 
a person seeking the benefit of section 50 of Act III 
of 1877 is required to prove is, that his document is 
a document of the kind mentioned in the first clause 
of that section, that it has been duly registered 
under that Act, and that it covers the same property 
as that covered by any unregistered document against 
which it is contended that his document shall take 
effect ; and it is not necessary for him to show that 
he is claiming from a vendor common to both himself 
and the person claiming under the unregistered 
document. Lacliman Has v. Hip Chand, I. L. R,, 
2 All., 851 1 "Awd. Shih Chandra Chakravati y, Jofio 
Bux, I. L. R., 7 Calc., 570: 9 C. L. R., 224, referred 
to and followed. Gungaeam Giiose 8iedar v, 
Kalipodo Ghose . . I. Ij. B., 11 Cale,, 661 

60. Act VIII of 1871, ss. IS, 

50. — Registered and unregistered documents. — A 
document creating an interest in immoveable pro- 
perty, the registration of wliicb under Act VIII of 
1871 was compulsory, aud which was registered under 
that Act, does not, under section 5(J of that Act, take 
effect as regards such property against an unre- 
gistered document relating to such land, the regis- 
tration of which under Act Vlll of 1871 was op- 
tional. Held that the iirovisions of section 50 of 
Act HI of 1877 did not apply to documents executed 
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ai-tcr tlie first clay of July 1871, and before Act III 
of 1877 came into operation, Bhola Kath 
Baldeo . . • . I. Ij. R.j 2 All, 198 

61. liegistered and unregistered 

docwments. — Compulsorg and optional registration. 
— Reid that inider section 50 of Act III of 1877 a 
dociiineiit of Avliicli the registration was compulsory 
under that Act, and which Avas registered there- 
under, took effect, as regards the ^woperty comprised 
in tlie document, as against another document of a 
prior date relating to the same proi^erty, executed 
while Act VIII of 1871 Avas in force, and Avhich did 
not require under that Act to be registered, and Avas 
not registered under it. Ganga 11am v. Bansi. 
Gib Peasab r. Bansi , . I. L. B., 2 All, 431 

@2. Optional and compulsory 

registration. — Act VIII of 1871. — Act I of 1868, s, 
6. — Registered and unregistered documents. — Reid, 
in the case of a document executed Acdhle Act VIII 
of 1871 AAUvs in force, the registration of Avhich under 
that Act Avas optional, and Avdiich was not registered 
thereunder, and of a docunieiit executed after Act III 
of 1877 had come into force, the registration of 
Avliich under that Act \\'as compulsory, and which 
was registered tliereuuder, both documents relating 
to the same property, that under the provisions of sec- 
tion 50, Act III of 1877, the registered document took 
effect, as regards such property, against the unregis- 
tered document, the provisions of section 6 of Act I 
of 1868 notwithstanding. Lachmab- Das v. Dip 
Chanb . . , . I. L. R., 2 All., 851 

63. — — Registered and unregistered 

documents. — Reid (Spuaet, G. Jl, doubting) that, 
under the provisions of section 50 of the Registration 
Act, 1877, documents registered under former Regis- 
tration Acts do not take precedence oA^er all unregis- 
tered documents, of Avhich at, the time of their exe- 
cution registration Avas either optional or not requir- 
ed. Lacimian Das w Dip Ohand, I. L. R., 2 AIL) 
Sol, observed on. Sbi Ram v. Bhagieath Lal 

[I. L. B., 4 All., 227 

64. Registered and unregistered 

documents, — Priority. — Reid that a document Avhich 
Avas registered under the Registration Act, 1877, 
took effect, as regards the proj)erty comprised there- 
in, as against a document relating to the same 
property, the registration of Avhich under the Regis- 
tration Act, 1871, Avas optional, and Avhich AA^as not 
registered thereunder. Laehman Das v. Dip Chand, 
I. L. M., 2 AIL, 851, folloAved. Abbtfl Rahim??. 
Zip AN Bibi . . . I, L. R.a 5 All, 593 

65. Priority . — Compulsory and 

optional registration. — Reid by tlie Divisional Bench 
(Stuaet, C. J., and Beodhuest, J.) that, under 
section 50 of the Registration Act, 1877, an instru- 
ment the registration of Avhich under the Registra- 
tion Act, 1871, was compulsory, and AA'hich AA^as regis- 
tered under that Act, took effect, as regards the 
property comprised therein, as against an instrument 
relating to the same property, the registration of 
Avhich under the Registration Act, 1871, Avas op- 
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tional, and Avliich Avas not registered iiiider that Act. 
Hahibullah V. Naeched Rai 

[I. Ii. B., 5 All, 447 

, ' / 66. — “ Registered and unregistered 

docimen ts. — Priority of doc umeuts. — Registration 
Act, 1877, s. 50. — Reid by Stuakt, C. J., that 
under the explanation to section 50 of the Registra» 
tion Act, 1877, a sale-deed, the registration of AAdiich 
under the Registration Act, 1871, aaus compulsory, 
and AAdiich aaus duly registered tliereimder, took 
effect, as regards the property comprised therein, 
against a deed of simple mortgage of a prior date, 
relating to the same property, the registration of 
AAdiich under the Registration Act, 1871, was option- 
al, and AAdiich Avas not registered thereiioder. G-anga 
Ram V. Ransi, I. L. R., 2 AIL, 431 j and Laehman 
Das V. Dip Chand, I. L. R., 2 AIL, 851, observed on. 
Sri Ram v. Wiagiraih Lal, I. L. R., 4 AIL, 227, dis- 
sented from. Held by Steaig-ht, J., that the for- 
mer document had no preference over the latter 
under section 50 of the Registration Act, 1877. Sri 
Ram V. Bhagirath Lal, I. L. R., 4 All,, 227, folloAv- 
cd. Doei Lab v, Umed Sing-h 

[I. L. B., 6 All, 164 

67. Priority . — Certificate of 

sale in execution of decree . — A certificate of the sale 
of land in execution of a decree under the proAdsions 
of the Code of Cml Procedure does not, by registra- 
tion, entitle the holder thereof to priority over a 
purchaser of the land under an optionally registrable 
deed of sale. ISTaeasayya v. Jfngam 

[I. L. B., 7 Mad., 418 

68. ■ — ^ — Registered and unregis- 

tered documents. — Priority. — A vendor sold the same 
property tAvice over to different people, — once by an 
unregistered conveyance (the purchase-money being 
under RlOO) giving to his vendee possession, ami 
a second time to another person by a registered con- 
veyance at a time Avhen the first vendee Avas out of 
possession. Reid by the Court (Peinsep, J., dis- 
senting), in a suit by the first vendee to recover pos- 
session, that the fact of a vendor having given pos- 
session to the first and unregistered purchaser, eA?'eu 
if such possession continued to the date of the second 
conveyance, did not necessarily prevent the operation 
of that part of section 50 of the Registration Act, 1877, 
AAdiich enacts that “ a registered doemnent shall take 
effect, as regards the property therein comprised, 
against eA^ery unregistered doemnent relating to the 
same property.'’^ The only case in AAdiich the title of 
the prior unregistered purchaser can prevail against 
the subsequent registered purchaser for value, is 
AAdieii the latter takes with notice of the title of the 
former. Per Peinsep, J. — A purchaser under a 
registered coiweyance subsequently executed cannot 
succeed in a suit to eject one AAdio holds possession 
under a prior but unregistered conveyance, regis- 
tration of Avhicli is optional. Naeain Chhnbee 
CH trCKEEBXJTTY V. DaTAEAM RoY 

[I. L. B., 8 Calc., 597 ; 10 C. L. B., 241 

69. Decrees. — Registration 

Act, 1871, s, 50, — Registered and unregistered 
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documents. — Priority. — Decrees being excluded from 
tbe operation of section 50, Act VIII of 1871, and 
section 50, Act III of 1877, the omission to register 
does not make them ine:ffiectual as against subsequent 
registered assignments or decrees. Kolxtjei Nag-a^ 
BHA^HAWAM V, Ammakna . I. L, B.,. 3 Mad., 71 

*70, — V'iiregistered and regis- 

tered documents. — ^Priority. — S. sued K. in 1879 
upon an unregistered hypothecation deed, dated 3rd 
January 1870, securing repayment of a loan of BS5 
with interest. V. intervened, and being made second 
defendant, claimed to be mortgagee of the land hy- 
pothecated to 8. under registered deeds, dated 11th 
SeiJteniber and 30th ISTovember 1875, executed by K. 
Meld that, under section 50 of Act III of 1877, F. 
had a priority over S. Kallacolathuean v. Sub- 
BAEOYA Eedbx . . I. L, B., 3 Mad., 73 

71, — Priority. — Pe gist ered and 

unregistered documents, — Section 50 of the Eegns* 
tration Act, 1877, affects alike documents which it is 
optional, as well as those whicli it is compulsory, to 
register, and its effect is not modified by the fact 
that the subsequent registered purchaser buys with 
full notice of a prior unregistered encumbrance. 
Puzludeen Khan v. Fahir Mahomed Khan, I. L. K., 
5 Calc., 336, discussed. Opinion of Pontifes, J., dis- 
sented from. NaBLAPPA GOUNBAN V. iBIiAM Sahib 

[I. L. B., 5 Mad., 73 

72. — Priority. — Optional and 

compulsory registration. — Possession . — G-. having 
obtained possession of land under an unregistered 
agreement, the registration of which was optional, 
executed by S. and N. in 1872, was ousted in 1880 by 
AT., who claimed the land under a registered sale- deed 
executed by S, and N. to him in 1879. Meld that 
G. was not entitled to recover the land by virtue of 
section 50 of the Registration Act, 1877. Konbayya 
'o. Guetjvappa . « I. Xj. B., 5 Mad., 139 

73^ Priority. — Pegistered and 

unregistered documents. — Certain land "vvas hypothe- 
cated to T. in 1861 to secure repayment of R2,000 and 
interest. The deed was never registered. In 1873 
the land was mortgaged to K., and the mortgage was 
registered. In 1879, in execution of a decree — to 
which T. was no party — upon this mortgage, the laud 
was sold and bought by D., and the sale certificate 
registered. T. then sued to recover the amount due 
upon the deed of 1861 by sale of the land. Meld that 
the claim of T. was not defeated by the sale to B. 
Timmb V. Deva Rai . I. L. B., 5 Mad., 265 

74 ^ Mortgage. — Priority. — A. 

mortgaged certain land to P. for P150 on the 13th 
November 1872 by an unregistered deed. On the 30th 
September 1876 A. mortgaged the same land to C. 
for R300 by a registered deed. On the 20th Decem- 
ber 1877 A. sold the same land to £, for B70 by 
an unregistered deed. In 1879 C. sued upon his 
mortgage-deed, obtained a decree, and attached the 
land in B,\s possession. P. objected, but his claim 
was rejected. Mdd^ in a suit by B. to set aside the 
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attachment by O., that C.^s claim, being based oii a 
document registered within the meaning of section 
50 of the Registration Act, 1877, was superior to 
P.^s claim, and that the suit must be dismissed. 
Kota Mijthanha Chetti v. Alibeo Sahib 

[I. L. B., 6 Mad., 174 

75, Zand subject to unregis- 

tered mortgage . — Certificate of sale registered . — 
Civil Procedure Code, 1882, s. 316. — PigJits of pur- 
chaser. — Where land subject to an unregistered 
mortgage, the registration of which was optional, 
was attached and sold in execution of a money-decree 
obtained against the mortgagor, and the purchaser 
registered his certificate of sale and obtained posses- 
sion of the land, — Meld that no question of priority 
under section 50 of the Registration Act, 1877, could 
arise, inasmuch as the purchaser acquired only the 
right, title, and interest of the mortgagor subject 
to the mortgage. Sohhageliand GulabchandY. Phai- 
chand, I. L. P., 6 Pom., 193, approved and followed. 
Semble, — A certificate of sale issued by a Court 
under section 316 of the Code of Civil Procedure, if 
duly registered, takes effect, under section 50 of the 
Registmtion Act, 1877, against all unregistered en- 
cumbrances. Ramaeaja V. Aeitkachala 

[I. L. B., 7 Mad., 248 

70, Priority of mortgages , — 

’ First a 7 id second mortgagees. — 8, and A. held mort- 
gage-bonds executed in their favour by the same per- 
son. S.^'s bond was dated the 16th June 1882, and was 
registered, the registration being comxmlsory. Lis 
bond was of ]prior date, the 30th December 1880, and 
was not registered, the registration being optional. 
Both instituted suits on their bonds against the 
obligor, and obtained decrees for sale of the property, 
the decrees being passed on the same day. The 
property was attached in execution of both decrees on 
the 14th August 1882. Meld that the registered 
bond of the plaintiff took effect, as regards the 
property comprised in it, against the defendant's 
unregistered bond, under section 60 of the Regis- 
tration Act (III of 1877), which gave priority to the 
incumbrance created by the former bond over the 
incumbrance created by the latter, and this priority 
w'as not affected by the subsequent decrees obtained 
on the bonds, which only gave effect to the respective 
rights under the bonds. The meaning of section 
295 of the Civil Procedure Code, 1882, is that when im- 
moveable iwoperfcy is sold in execution of decrees 
ordering its sale for the discharge of incumbrances, 
the sale-proceeds are to be applied in satisfaction 
of incumbrances according to their priority. Shahi 
Ram V. Shib Lab . . I. Xj. B., 7 AIL, 378 

77^ First and second 7nort- 

gages. — Payment by purchaser of mortgaged pro- 
perty of first mortgage. — Pight of purchaser to 
benefits of first mortgage. — Pight of second mort- 
gagee to bring to sale mortgaged property. — Regis- 
tered and unregistered instruments. — Optional and 
compulsory o'egistratio7i. — At a sale in execution of a 
i decree, J. purchased certain property which was at 
that time subject to two mortgages, the first under 


( 4837 ) 


DIGEST OF CASES. 


( 4888 ) 


B.EGISTB.ATIOH ACT, 1877, s, 

wed. 

an unregistered deed in favour of M. and dated 
in 18725 and tlie second under a registered deed in 
favour of L. and dated in 1880. The registra- 
tion of both deeds was optional, the former under 
Act VIII of 1871s and the latter nnder Act III 
of 1877. J» subsequently satisfied the mortgage 
under the registered deed of 1880, which was deli- 
vered to him. M. then brought a suit to recover the 
money due to him under the mortgage-deed of 1872 . 
by sale of the mortgaged property. Meld hy Old- 
PIEID, Ji, that, applying the rule laid down by the 
Privy Council in G-oJcaldas Gopaldas v. Furon- 
mal Premsukhdas^ I. L. i2., 10 Calc.t 1035^ J"., having 
paid off the mortgage under the registered deed 
of 1880, should have the benefits of that mort- 
gage, and was entitled to set up the deed which 
lie held against the unregistered deed of 1872, against i 
which, under section 50 of the Kegistratiou Act 
(III of 1877), it would take effect, as regards the 
property comprised in it. Lacliman Das v. Dip 
Chandy I. L. JK., 2 All.y 851 1 referred to. Fer Mah- 
MOOB, J., that the word “ unregistered in section 50 
of the Registration Act, 1877, must, in reference to the 
circumstances of the present case, he read as “not 
registered under Act VIII of 1871,^'’ and that, so 
reading the section, the registered mortgage-deed of 
1880 was entitled to priority over the unregistered 
mortgage-deed of 1872. Lachnan Das v. Dip Chandy 
J. L. Jd.i 2 All., 851 ; and Sri Ram v. Fhagirath Lai 
I. L. R.i 4 All., 227, distinguished. Jankt Prasad 
Mautangui Bebia . I. L. R., 7 All., 577 

73 ^ Fegistered and unregis- 

tered documents, — Mortgagee under registered deed 
not entitled to prority over holder of subsequent de- 
cree on prior unregistered deed. — The mortgagee 
under an unregistered hypothecation-bond, of which 
the registration was optional, obtained a decree there- 
on, and, in execution of such decree, attached the 
hypothecated property. Held, with reference to the 
terms of section 50 of the Registration Act (III 
of 1877), that the bond, having merged in the decree, 
was entitled to take effect against a registered bond 
relating to the same property, and which was executed 
subsequently to the unregistered bond but prior to the 
decree. Kanhaiya Lai v. Bansidliar, Weekly Notes, 
All,, 1882, p. 15 ; and Slialii Ram v. Shih Lai, I. L. 
R., 7 All., 378, distinguished. Baijnath v. Lach- 
HAN Das . . . I. Ij. R., 7 All., 888 

79^ — Registered and unregis- 

tered documents. — Mortgagee under registered deed 
competing tvith holder of decree on prior unregistered 
mortgage-deed.— The words in section 50 of the Re- 
gistration Act (III of 1877), '‘not being a decree 
or order, whether such unregistered document he 
of the same nature as the registered doeumeht or 
no mean that, if a decree has been obtained to 
bring property to sale under a hypothecation-bond 
or under a money-bond, and under that decree 
the property has been attached, that decree can- 
not he ousted by a subsequent registered instru- 
ment, The section cannot in any way make a decree 
effect a transfer of more than the interest which the 
jxidgment-debtor possessed. Meld that a mortgage- 
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deed registered under Act III of 1877 was entitled to 
priority over a decree obtained subsequently to the 
registration of such deed upon a prior unregistered 
deed of mortgage. Kanhaiya Lai v. Bansidhar, 
Weekly Notes, All,, 1882, p. 15; Sliahi Ram v. Shih 
Lai, I, L. R., 7 AIL, 378 ; and Madar v. Suhharayalu, 
L L. R., 6 Mad,, 88, referred to. Himalaya Bank 
V . Simla Bank . . I. L. B,, 8 AIL, 23 

30 ^ Registered and. unregis- 

tered documents. — Friority .—The provision of the 
Registration Act, that a registered document shall 
take effect, as regards the property comprised therein, 
against every unregistered document relating to the 
same property, only applies where the two documents 
are antagonistic, not where effect can be given to 
each without infringement of the other : e.g., if A, 
mortgagesor sells to B., and afterwards C. purchases 
at a Court's sale the then existing right, title, and 
interest of A., he (C.) buys in the first case the equity 
of redemption, and in the second nothing at all. Re- 
gistration, therefore, cannot help him, for on the very 
face of his, certificate of sale the property comprised 
therein is not the property previously conveyed to 
£., hut only the residue of A.^s estate after such 
conveyance. Sobhagohand v. Bhaichand 

[I. Ii. B., 6 Bom.j 193 

31 , FriorUy. — Kffect of regis- 

tration. — Gift of land. — Registration gives a donee 
neither actual, constructive, nor symbolical posses- 
sion, and therefore cannot be regarded as equivalent 
to delivery and acceptance. Basudeb Bhat v. 
Harayan Daji Damlb . I. L. B., 7 Bom., 131 

32, ; Priority of registered over 

unregistered documents. — A sale- deed of which the 
registration is optional, being registered, takes effect, 
under section 50 of the Registration Act of 1871, as 
against a similar but unregistered sale-deed prior in 
date though followed hy possession. Bimaraz v. 
Papaya" 7 irii'.'lR., 3 Mad., 46 

33 ^ Priority. — Registered 

conveyance . — Unregistered conveyance accompanied 
hy possession. — One who holds under an unregis- 
tered deed of sale, the registration of which is not 
compulsory, and is in possession of the property con- 
veyed, has a superior title to one who sets up a 
registered conveyance of a later date unaccompanied 
i by possession. The secondpnrchaser presumedly has 
notice of the title of the first purchaser from the fact 
of possession having been given. Authorities on the 
question of priority discussed. Dinonath Ghose v. 
AtTLECK MoNI DABEE 

[I. L. B., 7 Calc., 753 ; 10 C. L. B., 129 

34;, Optional registration.— 

Priority. — Possession under unregistered deed.— 
Notice. — Although the mere fact of possession having 
been taken hy a purchaser under an unregistered con- 
veyance is insufficient of itself to establish a good 
title to a property as against a subsequent registered 
purchaser, and is not conclusive evidence of notice as 
against him, yet, in the majority of cases, such posses- 
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L=siou is very tjogcnt evidence o£ notice. Nani Bibke v. 

■ Hafizullah . .1. li. R., 10 Gale., 1073 

85. — Megistei'ed purchaser , — 

Notice of prior contract to sell. — The words 
“former part of this section used in the second 
paragraph of section 50 of the Registration Act, 1877, 
refer to the whole preceding portion of the section. 
Neldi therefore, that a registered purchaser of land, 
who houg*ht with notice of a prior unregistered con- 
tract by his vendor to convey to the plaintiff, could 
not resist a suit for specific performance on the plea 
of registration. Kadae v. Ismail 

[I. L. B.j 8 Mad., 119 

30^ Notice of prior unregis- 

tered deed. — priority. — Sale. — Mortgage. — A subse- 
quent registered purcliaser or mortgagee is not to be 
preferred as against the holder of a prior unregis- 
tered instrument of purchase or mortgage of which he 
had notice. Haxiiising- Sobhai v. Kuveiui Javhee 
[I. R. R., 10 Bom., 105 

3 ‘j^ ^Registered and unregis- 

tered documents. — Priority. — Notice of prior sale. 
Queere, — Whetlier the case of a second registered 
purchaser with notice of a prior sale is an exception 
to the rule laid down in the Full Bench case of 
Narain Chmider ChiiclcerhuUy v. Dataram Roy, 
1. L. R., 8 Calc., 597. The Court held that it was 
not necessary to decide the question in the present 
case, inasmuch as the facts of tlic case did not justify 
them in finding that the purchaser had such notice. 
BAMASUNDABI DASSI U. KkISHNA CnUNDEA Duub 

[I. L. B., iO Calc., 424 

33^ Notice. — Mortgagor and 

mortgagee. — Unregistered mortgage. — Purchaser 
with notice of prior unregistered mortgage. — Priori- 
ty . — Where property has been mortgaged by a deed 
tiie registration of which is not compulsory, a subse- 
quent purchaser of the property, wdio has duly regis- 
tered, his purchase- deed, hut who has bought u’ith 
notice of the unregistered mortgage, takes the pro- 
perty subject to that mortgage. Abool Hossein 
'47. Eag-hij Nath Sahf . I. L. B., IS Calc., 70 

89. Priority. — Registered 

purchaser competing imtlh holder of decree on prior 
’Unregistered deed. — Fraud. — Notice. — A registered 
purchaser of land wlio has bouglit in 187S, with full 
notice of an unregistered encumbrance of 1872 of 
which the registration was o])tiou:il, is entitled to hold 
the laud free of sm-h encumbinnce, and the fact that 
prior to tlie purchjisc and to the knowledge of the 
purclniser a decree lia,s been obtained by the encum- 
brancer declari ug the laihl liable to be sold in default 
of payment of the amount of the decret;, does not 
affect the title of the purchaser. hlAUAB Sajieb v. 
Sabbabayalu NxIyudh . I. L. B., 6 Mad., 88 

90. Notice. — Fraud . — Option- 

ally regi stralih sale-deed, unreghiered, competing 
with simitar deed registered. — 11. sold land to in 
1878 for -R54 and put S. in possession, in 1879 R, 
sold the same laud to N. for ■R21-8-0, N. registered 
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his sale-deed. The sale-deed of 8. was not registered. 
In 1879 S. siiecIN. to have N.’s sale-deed cancelled on 
the ground of fraud. The lower Courts held that 
N.’s sale-deed was executed collusively and fraudu- 
lently and decreed the claim. Eield, on second appeal, 
that as there were grounds, apart from notice and 
knowledge of possession, for holding N.’s sale-deed to 
have been executed collusively, the decision was cor- 
rect. NaBASIMULU ' 0 , SOMANNA 

[I. I.. B., 8 Mad., 167 

91. Conflict befioeen an unre- 

registered hypothecation-bond and siihsequeniVy- re- 
gistered conveyance. — Notice. — Decree on hypothe- 
cation-hond. — Land was hypothecated to plaintiff by 
an miregistercd bond dated 29tli May 1878, and 
afterwards sold to the defendant by a registered con- 
veyance dated 29tli June 1879, wliich recited the 
previous hypothecation. In a suit brought by the 
plaintiff to enforce his charge, — Meld that there was 
no conflict between the instruments, and tlie hypotlie- 
cation-bond was enforceahle though unregistered. 
Ramachanbba V. Keishna 

[I. L. B., 9 Mad., 495 

92. Registered and unregister- 

ed mortgages.-^ Pos.msion. — Priority. — Notice . — 
On the 10"th December 18G6 3f. mortgaged certain 
immoveable property to the defendant for R95. The 
mortgage was neither registered nor accompanied 
with possession. On tlie 12th September 1869 M. 
executed a mortgage of the same jiroperty to IC for 
E200. That mortgage wms registered, but not ac- 
companied witli possession. In 1876 IC sued M. 
on his mortgage of 1866. The defendant "was not a 
party to that suit. While the suit was pending, Ji., 
on the 23rd February 1876, executed another mort- 
gage of the property to the defendant for 11200, 
hieluding the amount then due to him (defendant) 
on his mortgage of 1866. That mortgage was re- 
gistered and accompa,nied with possession. On the 
3rd March 1876 AT. obtained a decree against 31., 
directing satisfaction of the mortgage-deht out of 
the mortgaged property. The property was sold 
under that decree, and purchased by K. himself for 
1x50. He obtained a certificate of sale, dated the 8th 
March 1877, which was not registered. On the 25tli 
July 1877 IC sold the property to the plaintiff for 
R75-4-0. The deed of sale was not registered. In 
1878 the plaintiff sued for possession of the pro- 
perty. The defendant relied upon his mortgages 
of 1866 and 1876. Meld that tlie defendant’s un- 
registered mortgage of 1866, vliich was optionally 
registrable, was not overridden by K.’s mortgage 
of 1869, which was compulsorily rtgistrable, and 
that, tliercfore, the jdaiiitlff, wiiosc title was derived 
from K., was not entitled to recover the projjcrty 
from the defendant without rcdeciiiiug the mortgage 
of 1866, on whlcli he (defeudani) was entitled to 
rely. The registration of Kls mortgage in 1869 
could not have operated as notice to the defendant 
when he was iiikltig his mortgage in 1866, and, 
therefore, was not sindi a registration in relation to 
the defendant’s earlier mortgage a,s to fall within 
the scope of the rule that registration is equivalent 
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to possession. 
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93. 


• Acts XX of me and Till 


of 1871 . — priority. — Hegistered and unregistered 
doctimenis.— On the 14tli February 1869 S. and M. 
mortgaged a house and site to the plaintiff for R50. 
The mortgage was not registered. On the 15th June 

1870 8. (M. being then dead) mortgaged the same 
property to the father of the defendant for R200. 
That mortgage was registered. On the 24th June 

1871 8. further mortgaged the property to the xffain- 
tiff for lt96, including the ainoaiit due on the pre- 
vious mortgage. This second mortgage was not re- 
gistered. Possession was not given under any of 
the mortgages. In 1873 the defendant obtained a 
decree on his mortgage against S., and in execution 
of it purchased the property for R20 at a Court sale. 
The certlhcate of sale, dated the 9th July 1874, Avas 
registered, and the defendant was put in possession 
of the property under it. The plaintiff sued S. on 
his second mortgage, and obtained a decree upon it 
in 1875. The defendant was no party to that suit. 
The plaintiff attached the property in execution of 
his decree, but the attachment was removed on the 
ax^plication of the defendant. In 1879 the plaintiff 
sued the defendant on his two mortgages, seeking to 
enforce them and his decree on the second mortgage 
against the property. The defendant contended that 

. section 50 of the Eegistration Act, III of 1877, oper- 
ated retrospectively and conferred priority on his 
mortgage of 1870, in virtue of its registration, even 
OAW the plaintiff^ s earlier mortgage of 1869. Held 
that the plaintiff^ s unregistered mortgages, being 
each for a sum under RlOO, were, under the Eegis- 
tration Acts of 1866 and 1871, optionally, and not 
compulsorily, registrable ^ and that the Registration 
Act of 1866, under which the defendants inter- 
mediate mortgage of 1870 had been registered, did 
not hestoAV any priority on it. Seld, also, that 
section 50 of the Registration Act III of 1877 was 
not retrospective in its application, and that, as regis- 
tered purchaser at a Court sale, the defendant took 
subject to existing liens. Held, further, that the 
plaintiff^ s decree did not operate against the defend- 
ant, as he Avas not made a party to the suit in A\diich 
that decree Avas obtained, although the plaintiff had 
constructive notice of the defendant’s mortgage 
through registration. Rupchand DAantrsA v. 
Davlateam Vithaleat . I. L. B., 6 Bom., 405 
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plaintiff. The deed of assignment was not registered ; 
neither P. nor his assignee, the plaintiff, eA^er had : 
possession under the mortgage of 1870 . The plain- 
tiff^brought this suit to obtain possession of the land. 
Both the loAver Courts dismissed the plaintiff’s claim. 
On special appeal to the High Court,— that if 
P., at the time of taking his registered mortgage in 
1870, had notice of the prior unregistered mortgage 
to JT., he had that which it is the object of the regis- 
tration law to give, and, consequently, the non-regis- 
tration of H.’s mortgage could not, under Act XX of 
1866, avail either P. or the plaintiff who claimed 
under him by an assignment executed subsequently 
to the decree in S.'s mortgage-suit. A subsequent 
registered piircbaser or mortgagee cannot avail him- 
self of the registration of liis deed against a prior 
unregistered purchase or mortgage of which lie had 
notice. The High Court reversed the decrees of the 
Courts beloAV, and remanded the case to the District 
Judge, to ascertain whether P., at or before the time 
of the execution of his registered mortgage, had 
notice of the prior unregistered mortgage to S. 
Shiveam V. Genu . . 1. L. B., 6 Bom., 515 
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Trio7'ity. — Notice of y^'ior unregistered mortgage . — 
^Possession. — Right to redeem. — Parties . — On the 
24th September 1869 G. mortgaged cei’tain land to 
S. Subsequently, on the 14th June 1870, he mort- 
gaged the same land to P. Both the mortgages were 
for sums less than RIOO. The mortgage to S. Avas 
unregistered, but the subsequent mortgage to P. was 
registered. On the 21st June 1873, in a suit to 
which P. was not a party, S. obtained a decree on 
bis mortgage, and at the execution sale he himself 
became the purchaser, and was put into possession of 
the land under his certificate of sale. On the 21st 
September 1874 P. assigned his mortgage to the 


Acts XX of 1866 and 


95. — 

VIII of 1871. — Priority.— Bffeot of j>ossess%on 
mider earlier unregistered docuriient. — Notice . — The 
plaintiff and the defendant claimed certain land, the 
latter under an unregistered deed of sale dated the 
1st Aimil 1877, the former under a registered deed 
of mortgage of later date, the 19th September 
1877. The defendant alleged that immediately after 
his purchase he Avas put into possession of the field, 
and had been in possession ever since. Both the 
lower Courts held that the plaintiff was entitled to 
the land. On appeal to the High Court,— Be 2 
that, assuming that the defendant had been in pos- 
session AAdien the mortgage-deed Avas executed to the 
plaintiff, or that the plaintiff had otherAvise notice of 
the defendant’s prior purchase, the plaintiff could 
derive no advantage from the ^registration of his 
mortgage, — possession by, or registration of the title 
of, a purchaser or mortgagee prior in point of time 
being notice of that title to subsequent purchasers 
and mortuaerees. Dunpaya v. Chbnbasapa 

[I. Is, E., 9 Bom., 427 

• Priority of unregistered 


: 96. ■*- ' 'V -- 

mortgage over subsequent registered sale. — Notice of 
prior conveyance . — It is only AAdiere notice of a prior 
conveyance, of Avliich registration is not compulsory, 
is so clearly proved as to make it fraudulent on 
the part of a subsequent purchaser to take and 
register a conveyance in prejudice to the known 
title of another, that the Courts will suffer the re- 
gistered deed to he affected. Where, therefore, a 
defendant holding an unregistered mortgage of cer- 
tain property, dated the 23r(i March 1867, which Avas 
not compulsorily registrable, had obtained a decree 
thereon on the 4th January 1881, and the plaintiff 
holding an absolute deed of sale of the same property 
duly registered and dated the 22nd June 1880, and, 
having had notice of the mortgage, _ claimed absolute 
possession of the property, irrespectwe of the inort- 
Q& 2 e^—Seld that the plaintiff’s purchase was subject 
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to the mortgage of which he had had notice, and 
that the plaintiff^s suit to declare his absolute title 
to the property must be dismissed. Bhalu Roy d'. 
Jakhu Roy . . I. L. R., U Calc., 667 

^ 07. jRegisfered and unregister- 

ed docnmenis^ — Transfer of Proper tg Actj s. o2» — B. 
held a decree for sale of the property which had been 
mortgaged to him by an instrument which was not 
compulsorily registrable, and was not registered. AT. 
purchased the same property pendente lite by a regis- 
tered deed of sale. Seld there was no competition 
here between a registered and unregistered document 
to which section 50 of the Registration Act would 
apply, and that Nds purchase ^vas, by section 52 of the 
Transfer of Property Act, subject to the decree passed 
in B.’s favour. Bha&wan i5as v. Nathtj SiNan 

[L Ii. R., 6 All., 444 


REGISTBATIOUr ACT, 1877, s. 57 (1866, b. 
65) andss. 42, 46 (1866', ss, 44, 46)~co?*- 
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deposited his will in a sealed cover with the Registrar 
of Assurances at Bombay under section 44 of Act XX 
of 186.6, and upon his death, his executors applied to 
the Registrar to deliver over to them the will, in 
order to enable them to apply to the High Court for 
probate thereof . The Registrar gave a copy of the 
will under section 46 of the Act, but refused to |)art 
with the original. On application by the executors 
for a citation to the Registrar General to bring the 
will into Court, and deposit it with the Ecclesiastical 
Registrar , — Reid that the original should be brought 
into Court, where alone the factum of the will could 
be tried and determined ; and that a copy, authenti- 
cated under section 65 of the Act, was not sufficient. 
The Registrar General should not, after the death of 
the depositor of a will, part with it otherwise than by 
order of Court. In the goods oe Nagindas 
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Mortgage. — First and 


cond mortgages. — liegistered and unregistered docu- 
ments . — Fr audu lent t ra nsfer. — Tra nsfer of Property 
Act, IV of 1882, s. 58 . — Apart from any question of 
equitable estoppel, such as described by Loed Oaiens 
in the Agra Bank v. Barry, where one person takes a 
possessory mortgage of property with full knowledge 
and notice that another is already in possession of such 
property under an earlier instrument of a similar 
kind, he cannot be said to he acting in good faith, and 
the principle of section 53 of the Transfer of Ih’operty 
Act (IV of 1882) is applicable to such a transaction. 
In such a condition of circumstances, quoad the prior 
title, though created by an unregistered instrument, 
the status of the second mortgagee under his regis- 
tered document is affected by his c^ii malafides ; and 
as, on the one hand, the first mortg?igee might avoid it 
on the ground that it was executed in fraud of him, 
so, on the other, the second mortgagee cannot, on the 
strength of his own fraud, pray in aid the provisions 
of the Registration Law to give preference to an 
instrument which records a transaction that, in its 
inception, being fraudulent, was a nudum pactum. 
Such document would not be a “ document in the 
sense of section 50 of the Registration Act, 1877, which 
term as therein used means a document legally en- 
forcihle. MahmaiuUa v. Sariatulla, 1 B. L. R., F. 
B., 58, referred to. In a suit for possession of im- 
moveable property by virtue of a registered instrument 
of mortgage executed in 1883, against a defendant in 
possession of the same property imder an unregistered 
mortgage-deed of 1881 (both deeds being instruments 
the registration of which was not compulsory), it was 
found as a fact that at the time of the execution and 
registration of his mortgage-deed the plaintiff was 
aware that the defendant was in possession under his 
mortgage. JECeld that, under these circumstances, 
the fact that the plaintiff^s deed was registered did 
not entitle him to dispossess the defendant by virtue 
of the provisions of section 50 of the Registration 
Act (III of 1877)* Ram Autae «. Dhanattri 

[I. L. R., 8 All., 540 

— — s. 57 (1866, s. 65) and ss. 42, 

46 (1866, sa. 44, 46). — Deposit of zvill,-— Proof 
of taill 'When deposited with Registrar , — A testator 


1 . 


[3 Bom., O. C.,135 
s. 58 (1871, s. 58) and s. 85. 


— Omission to endorse signature of person admitting 
execution . — Validity of registration. — Sindu laio , — 
Gift. — Possession. — Construction of instrument of 
gift. — B., on the 23rd September 1874, executed an 
instrument of gift in favour of his two daughters and 
his adopted son whereby he gave them •'''* his houses 
and shops, and other moveable and immoveable pro- 
perty, and his loan transactions,^^ in equal one-third 
sluires. At this time he was possessed of a one-third 
share in a certain partnership business. As 8. was 
unable to appear at the registration office by reason 
of sickness, i^.,his adopted son, on the same day pre- 
sented such instrument for registration, and applied 
for the issue of a commission for his examination, 
which the registering officer issued. The Coininis- 
sioner went to S.’s house on the next day, hut before 
he arrived S, had died. He examined the attesting 
witnesses to such instrument, who stated that it had 
been executed by S., and he was informed by N, that 
it had been so executed. On the next day AT. and the 
attesting witnesses and the writer of such instrument 
appeared before the registering officer, and the wit- 
nesses and writer were examined by him. Being sa- 
tisfied that 8. had executed such instrument, the re- 
gistering officer admitted registration, recording that 
the execution was admitted by N. N.’s signature was 
not endorsed on such instrument. M., one of S.’s 
daughters, subsequently sued N. for one third of her 
father’s property, including his share in such partner- 
ship business, basing her suit on such instrument. 
Reid that, inasmuch as V. had admitted at the time 
of registration of such instrument that it had been 
executed by 8., its registration was not invalidated by 
the mere fact that N.’s signature had not been en- 
dorsed thereon. Man Bhaei v. ISTatinidii 

[I. L. R., 4 AIL, 40 

— and S3. 59 & 60 and 

Rnregistered conveyance,- 


2. . 

87. — Registration.- 
Bond confirming conveyance. — Registration of con- 
veyance instead of bond , — “ Defect of procedure^’ 
— Claim to attached property , — 8uit to establish , — ■ 
A deed of sale, which required to be registered, not 
having been registered, and the time for presenting 

7 Q 2 
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it for registration liaving expired, tlie vendor, in or- 
der to avoid tli6 effect of the deed of sale being mi- 
registered, gave the purchaser a bond confirming such 
deed. The liond, with the deed of sale annexed there- 
to, was presented for registration. By mistake or for 
some other reason the particulars to be endorsed on a 
document admitted to registration, and the certiffcate 
showing that a document has been registered, were 
endorsed on the deed of sale and not on the bond. 
Meld that, assuming that the bond bad been register- 
ed, it was doubtful whether such an obvious attempt 
to defeat the provisions of the registration law 
sliould he permitted to succeed ; that, whether there 
had been a mistake and the certificate of registration 
really applied to the bond or not, the provisions of 
sections 58, 59, and 60 of the Registration Act had 
not been complied -with, and the bond was to all in- 
tents and purposes unregistered ; and that the defect 
was not a '^'defect of procedure” within the meaning’ 
of section S7, which could be passed over. Mathuba 
Das 1}. Mitchell . . I. L. B., 4 All., 206 

In the same case on appeal to the Privy Council 
it was held, reversing this decision, that the bond 
was duly registered, and that the fact that the prior 
deed had not affected the property, heing unregis- 
tered, was no reason why the deed afterwards regis- 
tered should not bo admitted as evidence of title. In 
this there had been nothing contravening the objects 
of the Registration Act. Mitchell v. Mathura 

Das I. D. B., 8 AIL, 6 

[D. B., 12 I. A., 150 

1, S. 60 (1871, s. eO).~-Certifr 

cate of ^Registrar. — Proof of registration. — Where 
a Registrar of Assurances has intentionally and deli- 
berately issued a certificate of due registration of a 
document, with knowledge of certain facts relied on 
as affecting his power to grant the certificate, the 
Courts are bound to accept such certificate as due 
proof of registration, and cannot go behind it for the 
purpose of satisfying themselves that the registering 
officer has strictly conformed with all the provisions 
of the Act. Sheo Shitkkhr Sahoy v. Hirhey 
Basain Sahh 

[1. 3b. B., 6 Calc., 25 : 5 C. Ii. K., 194 

2, Certificate of registration. 

— JEmdence of registration.' — Registration in icrong 
registration office.-— K Civil Court cannot dispute the 
correctness of the certificate of due registration on a 
document produced in evidence before it, merely on the 
ground that the property referred to by the deed is 
situate out of the jurisdiction of the Registrar by 
urhom the certificate is granted. See Sheo Slmnhur 
Sahog V. Mirdey Narain Saliu^ I. L. R., 6 Calc., 25 : 
5 C. Z. 194. Ram Coomab Sen v. Khoba 
Meway . , . . . 7 C. L. B., 223 

Registration of mortgage^ 

deed in district in tchich the mortgaged ^ro'perty is 
not situate. — Admissibility of document in evidence. 
— An instrument of mortgage on land, wdiicli required 
to be registered, was x)i'eseiited for registration to 
a Registrar within whose district no portion of the 
land was situate, and was registered by such Regis- 
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trar. In a suit to enforce such mortgage it was 
objected that such instrument, not having been pro- 
perly registered, could not be received in evidence. 
Meld, following the opinion of Bbougi-hton, J., in 
Sheo Shunkiir Sahoy v. Mirdey Narain Sahu, I. L, 
R,, 6 Calc., 25 : 5 C. L. R., 194, that when a docu- 
ment which purports to have been registered is ten- 
dered ill evidence, the Court cannot reject it for non- 
compliance with the registration law: moreover, 
that the mortgagor could not be allowed to take ad- 
vantage of an objection which would not have been 
available but for his own wrongful act. Har Sahai 
V. Chunni Khar . . 1. L. R., 4 All, 14 

4, Presentation of document 

by agent. — Power of attorney not executed and 
authenticated as required by law . — Validity of re- 
gisiration.'—k. document bearing the certificate re- 
quired by law showing that it has been registered 
must be treated as a registered document, notwith- 
standing the registration procedure may have been de- 
fective. Meld, therefore, where a document bore the 
certificate required by section 68 of Act XX of 1866 
showing that it had been registered, that, notwitb- 
standing that it had been ]3T<3sented for registra- 
tion by the agent of the person executing it under a 
power of attorney not recognisable under that Act for 
the purposes of section 34, it must be treated as 
a registered document. Muhhun Mali Panday v. 
Koondun Lull, 15 B. L. R., 223 ; and Muhammad 
JEwaz V. Birj Lai, I. L. R., 1 AIL, 465, referred to. 

I A document w^as presented for registration by the 
agent of the person executing it authorised by a 
power of attorney not recognisable under the registra- 
tion law, and was admitted to registration. Meld 
that the person executing such document could not be 
alloNved to object to the validity of its registration by 
reason of its having been registered under a poiver of 
attorney not recognisable under the registration law, 
such person being herself responsible for the defect in 
registration. Mar Sahai v. Chunni Kuar, I. L. R., 4 
AIL, 14, followed. Ikbal Begam v. Sham Shndar 
[I. L.B.,4A11., 884 

s. 69 (1871, s. 69; 1866, s. 80).— 

Rules by Registrar General. — Act XX of 1866, s. 
SO . — Section 80, Act XX of 1866, in no way em- 
j>owered the Registrar General to pass any rule 
directing by what particular description of evidence 
a person producing a deed to be registered shall 
prove bis right to have it registered; nor could it 
empower him to frame a special law different from 
the ordinary law of evidence as to wdiat fact shall he 
proved by oral and what by documentary evidence. 
Where all the executants of a deed admit before the 
Registrar General that they have executed the deed, 
that officer has nothing to do with the recitals of 
the deed, or with its possible operation as regards 
third parties, — e.g., a minor wffiose rights are reserved 
in the deed. In the matter or Ram Chijnbee 
Biswas . . . . 16 W. B., 180 


See s. 77 


. I. X.. B., 9 Calc., 150' 
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See False Etidefge— Generally. 

[I. Jj. B., 10 Gale., 604 

See Parties — Parties to Suits— -Reois- 
TEATioNj Suits por— 

[L L. R., 8 Bom., 269 


REGISTBATIOH ACT, 1877, s, 77 (1364,. 

s. 15). 

See Appeal— Acts— Reoisteation Act. 

[I. Ij. B., 8 Bom., 269, 

See Parties— Parties to Suits— Regis- 
tration, Suits por — 

[I. li. B., 4 Calc., 445 
I. Ii. B.J 8 Bom., 269 


— s. 73 (1871, s. 73 ; 1866, s. 84). 

Sees,2B , . . 11 B. L. B., 20 

See s. 77 . . I. L. B., 9 Calc., 150 

[I. Ii. B,, 13 Calc., 264 
I. L. B., 7 Mad., 535 
I. L. R., 3 AIL, 397 
I. B. B., 6 AIL, 460 
Appeal — Acts— Registration Act. 

[3 Bom., A, C., 104 
9 W. B., 122 
8 W. B., 266 

See False Etidence— Generally. 

[I. L. B.., 10 Calc., 604 

See Review— Power to Review. 

[10 B. Is. B., 294 
I. Is. B., 2 Calc., 131 

Mefusal to register. — FeilHon hy 

vendor to have document registered . — 'Person “ claim- 
ing ” under document. — A deed of sale executed by the 
vendor alone, wliicli recited that the vendor bad 
received the purchase- money, and that the purchaser 
had been put into possession, was presented for 
registration by the vendor, the purchaser not being 
present. The Registrar refused to register the docu- 
ment, on the ground that the deed had not been 
delivered and no consideration had passed, the 
vendor having stated that he had not received the 
purchase-money. In refusing to register, the Regis- 
trar believed that the deed was of the vendors own 
creation. The vendor applied hy petition to the 
High Court to establish his right to have the docu- 
ment registered. The alleged purchaser repudiated 
the sale. Seld (by the majority of the Full Bench) 
that as it appeared on the face of the document 
itself that the petitioner was not a person “claim- 
ing under it, the petition could not he entertained 
ixnder the provisions of section 73 of the Registra- 
tion Act. Per Stuart, C. J. — That the mere fact 
that it did not appear on the face of the deed that 
the petitioner could claim under it did not preclude 
the Court from entertaining the petition, hut that, 
under the circumstances of the case, the registration 
of the deed should not he ordered. Per Oldeield, 
J. — That it was the duty of the Court to order the 
registration of the deed, as it w^as duly executed and 
the requirements of the law fulfilled, without enter- 
ing into the question whether or not the petitioner 
could claim under it. In the matter op the peti- 
tion OP Bish Nath . . I. B. B., 1 AIL, 318 

s. 74. 

See s. 77 . . 1. 1*- E., 9 Calc., 851 

[I. Ii, E., 6 Mad., 460 


Sjlif to establish right to re- 

gistration. — Act XX of 1866, s. 84 . — In an appli- 
cation for registration made on the 27th March 
1866, before the now Registration Law (XX of 1866) 
came into operation, it was held that it was law- 
ful for any person interested to institute a regular 
suit to establish his right to registration under sec- 
tion 15, Act XVI of 1864, net withstanding the pro- 
visions of section 84, Act XX of 1866. Bheemul 
Mahtoon V. Olimussa alias Begum .Tan 

[8 W. B., 423 

2. Suit to enforce registration. 

— Ref usal to register . — Section 15, Act X\H of 1864, 
was held to apply only to cases in which the Regis- 
trar had improperly refused to register an instrument. 
Gooeoo Doss Dutt v. Dwaeka Nath Manna 

[6 W. B., Mis., 61 

3 ^ — Suit to enforce registration. 

— Refusal to register. — Eeld, under section 15, Act 
XVI of 1864, that a suit to enforce registration lay 
where one of the parties to the deed refused to 
register it. Krishen Kishoee Chund v. Mahomed 

ZUXAHOOLLAH 

[Agra, B. B., 148 : Ed. 1874, 111 

4 ^ Suit to enforce registration^ 

-^Refusal to register . — According to section 15 of 
Act XVI of 1864, a regular suit, and not a miscella- 
neous application, must be brought to compel a 
Registrar to register. Mutukdharee Lall v. 
Fuzul Hossein . . 6 W. B., Mis., 131 

Inayut Ali V . Fuezund Ali . 2 Agra, 21 


Refusal to register. — Suit 

for enforcing registration. — Act XVI of 1864, s. 

Where the Registrar for any cause refused^ to 
register a deed of sale presented for registration 
under the provisions of section 17 of Act XVI of 
1864, the law did not. provide that the applicant 
could bring a suit against the vendor to enforce regis- 
tration, unless there was an express condition or con- 
tract to register. SooRNUM Butty v. Boodhes- 
3UREE . . . • • "W" . B., 313 

Ahsuna Begum v. Khebeun Singh 

[10 W. E.., 360 


0^ — Refusal to register.- — Suit 

for possession and for entry of money in register . — 
A party, after purchasing a property, applied to 
have his deed registered j but the vendor not attend- 
ing to admit the execution, the Deputy Registrar 
refused, under Act XVI of 1864, to register, mid 
referred the applicant to the Civil Court, Applica- 
tion was accordingly made, under section 15, to the 
Principal Sudder Ameen, who, after hearing the 
vendor’s plea that the whole consideration had not 
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been paidj ordered the registration to be made, and 
tiiis was accordingly done on 2nd February 1866. 
BeUi that tboiigb the Deputy Registrar’s order was 
a proper one, the a^pplication to the Civil Court was 
warranted by the terms of section 15, and the Civil 
Court had jurisdiction in the matter. Ram Lall 
Singh v, Thakooe Dyal . . 9 W. R.., 576 

Suit to compel registration, 

— Deed presented after time, — Under Act XVI of 
1864, a decree to enforce registration could not be 
passed in respect of a deed presented for registration 
four months after the execution of the deed. Oojtjl 
MoNDUIj V, HEBASUTOOIiliAH MUNHUL 

[7 W. B., 150 

, 3^ ^Procedure in suit to en- 

force registration. — Where it was necessary to insti- 
tute a suit under section 15 of Act XVI of 1864 
(Registration Act) in order to enforce registration, 
the suit was limited to that object. The Court would 
not, after making the order to compel registra- 
tion, suspend the further hearing of the case until 
registration had been effected, and then proceed to 
consider and decide upon the rights of the parties. 
Khadab Saib V, Khadae Bibi . 3 Mad., 149 

9^ (1871, s. 76). — ^uit after 

appLic(/tlon for registration is rejected . — Q^imre , — 
Whether, after an order has been made under sec- 
tion 76 of the Act rejecting an application for regis- 
tration, it is open to the parties benelited by a deed 
to propound it in, and to obtain its registration by 
means of, a regular suit. In the mattee oe the 
PETITION OP Abdoolah . I. li. B., 2 Calc., ISl 
S. C. Reasut Hossein v. Abdoollah 

[26 W. B., 50 ; 1,. E., 3 I. A., 221 

Denial of execution, What 

is. — Suit to compel registration, — Refusal to admit 
execution of a documeut is a denial of execution with- 
in the meaning of the Registration Act of 1877, and 
so also is a wilful refusal or neglect to attend and 
admit execution j and where such refusal or neglect 
occurs, a suit will lie under section 77 for the purpose 
of having the document registered. Radhakissen 
Rowea Danna V. Chooneeloel Dutt 

[I. L. R., 5 Cale., 445 : 5 C. B. B., 172 

11, and s. Z^^’^Mefusal to 

register. — Time for attendance before ^Registrar to 
admit execution. — Although section 34 of the Regis- 
tration Act, 1877, lays down that no document shall 
he registered unless the persons executing the same, 
their representatives, assigns, or authorised agents, 
appear before the Sub-Registrar within the periods 
allou^ed for presentation, yet this section is directly 
subject to section 77, and that section nowhere 
provides any time within which the parties, their 
representatives, assigns, or authorised agents, shall 
appear to admit execution. All that is required 
in order to maintain a suit under section 77 is that 
there must be a refusal to register by the Sub-Regis- 
trar, an appeal within time to the Registrar, a re- 
fusal by the Registrar, and a suit filed in the Civil 
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Court within one month from the order of the 
Registrar refusing registration. Seama Charan 
Das V. JoYENooLAH . I. L. R., 11 Calc., 750 

12. - Stiit for registration of 

document. — An application having been made under 
section 73 of the Registration Act, the Registrar 
passed the following order ; “ All the parties have 

not appeared ; the appeal is struck off. It, however, 
seems to me that the order of the Suh- Registrar -was 
quite correct.” Keld that the mere fact of the ap- 
plicant not having adduced any evidence before the 
Registrar did not make his order one not refusing re- 
gistration within the meaning of section 76; nor was 
the applicant precluded on that ground alone from 
pursuing his remedy under section 77 by a civil suit. 
Sajibulbah Siekab r, Hazi Ivhosh Mohameb 
SiEKAB . . . I. L. R., 13 Calc., 264 

13 ^ and ss. 72 & 73. — Suit 

to compel registration, — Under the Registration Act 
of 1877, a suit to compel registration is maintainable 
only w'hen the provisions of section 77 of the Act 
have been complied with. A person omitting to make 
an apxdication to the Registrar as provided by section 
73, within the time provided by section 72, cannot be 
said to have complied with the conditions pi*ecedent 
to a suit under section 77. Independently of section 
77 of the Act, no suit will lie. Bliagwan Singh v. 
Khuda Bahshy I. D. B., 3 All., 397, followed. Bam 
Qrhulam V. Chotey Lai, I. L. B., 2 All,, 46, dissented 
from. Edttn v. Mahomed Siddik 

[I. L, R., 9 Gale., 150 : 11 C, L. R., 440 

14 , and s. 14:,— Refusal to 

execute deed. — Suit to compel registration. — If the 
non-registration of a deed has resulted from the refu- 
sal of one of the parties to it to execute it, that mat- 
ter must he inquired into by the Registrar, as directed 
by section 74 of the Registration Act, before any right 
to sue under section 77 can arise ; and unless the re- 
quirements of the Act have been complied with, no 
cause of action arises under section 77. Ddttn v. 
Mahomed Siddik, I. L. R., 9 Calc., 150, followed. 
Lakhimoni Chowdhrain V. Akeoomoni Chow- 
DHRAiN . I. L. R., 9 Gale., 851 : 12 G. L. R., 527 

15 ^ and s. 73. — A Sub-Regis- 

trar having refused to register certain documents on 
the ground that their execution was denied, the 
plaintiff appealed to the Registrar, who rejected the 
appeal because it was not preferred within thirty 
days as required by section 73 of the Registration Act, 
1877. The plaintiff thereupon brought a suit to have 
the documents registered. Seld that, by virtue of 
the provisions of section 77 of the Registration Act, 
the Court was not competent to order registration. 
KENHIMMIT t). VlYYATHAMMA 

[I. L. R., 7 Mad., 535 

10^ Befusal to register on 

ground of denial of execution, — Suit for registration. 
— A Sub-Registrar refused to register a bond, as the 
obligor denied the execution of it. The obligee. 
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instead of applying to tlie Registrar under section 73 
of tlie Registration Act in order to establisli Ms right 
to have such bond registered, sued the obligor, claim- 
ing a decree directing the registration of such bond. 
Held that such suit wasn ot maintainable. Ram 
Ghiclam v. Chotey Lai, I. L. R., 2 All., 46, observed 
upon. Bha&waf SmG-H v. Khuda Baehsh 

[I. L. B., S Ail., 397 

Contract of sale. — Suit to 

enforce registration of conveyance. — Held, where a 
person bad agreed to sell to another certain immove- 
able property, and had conveyed the same to him by a 
deed of sale which, under the Registration Act of 1877, 
required registration, and the vendor refused to regis- 
ter such deed, that it was not incumbent on the vendee 
to take steps under that Act to compel the vendor to 
register before he sought relief in the Civil Court, 
but that he was at liberty without doing so to sue the 
vendor in the Civil Court for the registration of such 
deed. Ram Ghulam; r. Chotet Lal 

[I. L. B., 2 All., 46 

13 . and ss. 24, 73, 74, 75, 

78. — Order for registration. — Finality of order. 
— Refusal to register. — Application to establish 
right to registration. — Suit for registration. — Where 
an application for registration of a sale- deed had been 
presented after the expiry of the period prescribed 
by law for registration, and bad been dealt with under 
section 24 of the Registration Act, and the Registrar 
had passed an order under that section directing 
that the document should be registered on payment 
of the prescribed fine, and such fine had been paid, — 
Held that the requirements of the law had been com- 
plied with, and that it was not competent for the 
successor in office of the Registrar, dealing with the 
document under section 74 of the Registration Act, 
to go behind the order of his predecessor, nor Tvas it 
for the Court, in a suit instituted under section 77, 
to question the propriety of that order, which was 
given in pursuance of a discretionary power allowed to 
a Registrar to accept documents for registration after 
the time prescribed. BusaA Singh v. Mathtjea 
Das ... . I. li. B., 6 AIL, 460 

Under the Registration Acts of 1866 and 1871 a 
suit to enforce registration after refusal of registra- 
tion could not he brought : the procedure provided in 
those Acts was by petition, and, if necessary, appeal. 
SsPAHEE Singh v. Chundun 

[2 W., 160 : Agra, B. B., Ed. 1874, 213 

Bihaei Lal v, Khndan Lal . 7 N. W., 103 

Tctlsi Sahh V. Mahadeo Das 

[2 B. Ii. B., A. a, 105 

S. C. Toolses Sahoo v. Mohadeo Doss 

[10 W. B., 483 

Rahmathlla v. Saeihtulla Kagchi 

[1 B. L. B., B. B., 58 
8. 0. 10 W. B,, B. B., 51 

■ / Mahomed Ohid v. Kalee Peeshad Singh 

[24W. B., 320 
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In the mattes or the petition op Saneab 
Dobey . . « 4 B. B. B*, A. G., '65 

S. C. Obhoy Chden Mohapattue v. Shttnkitb 
Dobey . . . .12 W. B., 500 

Upholding Sitnkije Bobby v. Obhoy Chitbn 
Mohaputttte , . • 12’1F, R., 385 

Fati Chand Sahtt v. Lilambbe Singh Das 

[9 B. L. B., 433 
S. C. 14 Moore’s I. A., 129 
16 W. B., B. C., 26 ^ 

The remedy, however, given by these Registration 
Acts by appeal, where a registry officer refused to 
register, did not afiect the remedy by suit to compel 
tlie vendor to do all that is legally requisite to com- 
plete the sale, including the registration of the deed. 
Ramphul Lall V. Chitbdee Peeshad 

[1 H. W., 204 : Ed. 1873, 287 

jg. Suit to compel defendant 

to register or give up deed to be registered. — Right 
of suit. ^ On the expiration of a zur-i-peshgi ticca 
granted to plaintiff by defendant, the latter executed 
a kohala of the property forming the subject of this 
suit for a consideration. The kobala was drawn up, 
signed by defendant, and delivered to plaintiff^ s 
servants to be registered with his consent ; but the 
defendant subsequently got it away from them and 
never went to the registry office, and the deed could 
not be registered. The defendant denied these facts, 
and pleaded that he had given a mokurrari lease to a 
third party six days after the date of the alleged exe- 
cution of the kohala. The lower Appellate Court 
found the plaiutiff^s case established, and ordered 
defendant to restore the deed of sale for the purposes 
of registration and use, and declared the sale good 
and valid, plaintiff having already obtained posses- 
sion. Held that plaintiff had a right to the remedy 
sought, and that his suit was not barred by th® 
Registration Act. Shxxmshaee Ali v. IjUtaput 
Kheeem. Lalla Thakooe Sahoy V. Mahomeb 
Lootpoollah . . . . 18 W, B., 504 

20. Suit to enforce registrar 

tion on refusal of party who ought to register. — Ln- 
plied contract to register. — Whether an action will 
lie against the maker of an instrument requiring 
registration to render it valid, for a refusal to get 
such instrument registered, depends upon the ques- 
tion whether there is a contract, express or implied, 
on the part of the maker to register it. Such a con- 
tract is not to be implied in every case. Giedhae. 
Dalpat V. Habibhai Naeayan 

[7 Bom., A. C.j, 3 

Refusal to register. — Suit 

to enforce contract. — A. sold certain property to B,, 
and received part of the purchase-money in advance, 
the rest to be paid after registration of the deed of 
sale. When the deed was executed, and taken to the 
registry office, A. objected to the registration, on the 
ground that the full price had not been paid, and the 
Deputy Registrar returned the deed to him, and he 
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EEGISTEATIOH ACT, .1877, s. 11-^contU 

nued. 

sold the property to otlicr pjirtics. Meld, it was a suit 
to enforce a contract from which the vendor had 
receded, and, notwithstanding the suhsequent sale 
to a third party, and registration of such suhsequent 
deed, there was nothing in the registration law to 
prevent plaintV^ from enforcing this contract. 
Bheemitii Mathoon V. Oiimussa alias Begum Jau 

[8 W. B., 423 

22. iStnt for possess'io7i, fo?' 

dmnages for refusal to register, and for enforcUig 
registration^ — JEfect of execution of deed req^uired 
hg taio to he registered. — The ownior of a share in a 
talook granted a so-pntnl thereof to the plaintiff, but 
before registration, granted a se-putiii to the Bengal 
Coal Company. In a suit against the owner and the 
Company for possession of the se-patni talook, for 
damnges caused by the refusal to register, and also 
for compelling registration of the se-patni pottah, — 
I[eld that the suit was not maintainable in a Civil 
Court, as the plaintiif’s title rested upou an unregis- 
tered deed; that there was no cause of action as 
against the Company to enforce registration of the 
pottah ; and that a distinct stipulation is not neces- 
sary to bind a person to cause ix'gistratiou of a deed 
required by law to be registered, but be virtually 
agrees to do so wlifen he executes a contract, which 
by the law in force requires registration. Prabhu- 
BAM HazEA n. PtOBIKSOF 

[3 B. L. B., Ap., 29 : 11 W. B., 398 

But see Tbipuba Sukuaei v. Rasik Chundea 
Kanung-ui 

[6 B. L. B., Ap., 134 : 15 W, B., 189 

23, Suit on bond. — Failure to 

register acoording to agree^nent. — Cause of action . — 

A. executed a bond in favour of B., but failed to 
caxise the registration of the same. Before the 
amount secured by the bond became due, B. sued A, 
for recovery thereof, on the ground that, as A. had 
agreed to get the bond registered, but failed to do so, 

B. was entitled to recover the amount advanced by 
him. Held that B. had no cause of action. Gueu 
Peasad Roy t. Dhanpue Siug 

[5 B. L. B., Ap., 46 : 14 W, B., 20 

See CouET OP Wards v. ISTitta Kadi Bebi 

[2 B. Ii. B., A. C., 353 : 12 W. B., 287 

24, Mefusal to 'register. — Suit 

to enforce registration. — A suit lies against a vendor 
and another for recovery and registration of a docu- 
ment wn’ongfully taken back from a Registrar upon 
such Registrar’s refusal to register the same on 
account of certain false statements made by the 
parties objecting to the registration. Mitter Seijst 
0. Is^AEAiu Singh 

[1 W., 206 : Ed. 1873, 289 

25. Suit to enforce deed . — 

Where a deed had been registered, though possibly 
improperly registered, under section 36, Act XX of 
1886, a suit for enforcement of the deed was maintain- 
able. Unmobb Singh v. Ram Bhunjuk Missee 

[3 Agra., 407 


REGISTB.ATIOH act, 1877, s. 82' .(18715 

s. SO p 1866, ss. 91-94). 

See False Evidence— Generally. 

[I. Ii. B.., 10 Calc., 604 

See False Peesonation. 

[7 W. E., Cr., 99 
2 B. Ii. B., A. Cr,, 25 
, Magistrate,, JuEisDiCTiON of— Spe- 
cial Acts— Registration Act. 

[5 Bom., Cr., 7 

See Sentence— General Cases. 

[8 W. E.., Cr., 16 

1, (1871, S. SO).’— Inqnirg 

as to proper possession of receipt to take hack 
document from Registrar's ofpce.—Rw inquiry made 
by a clerk of a registry olfice, with a view to ascer- 
tain wdiether the p(3rson who l}rings a receipt to take 
back a document, whicli could not 1)0 returned in tlie 
iirst instance, and for which a receipt was accordingly 
given, is the person in whose possession the receipt 
ought to be, is an inquiry witliin the meaning of the 
Registration Act YIII of 1871, section 80. In the 
MATTER OF THE PETITION OF BpNWAEY PoDDAE 

[23 W. E., Cr., 55 

2. a,iid s. Sanction to 

prosecution. — It is not necessary that sanction 
should be given before instituting a charge under 
section 82 of the Registration Act. Gopi Nath v. 
Kuldip Singh . . I. B. R., 11 Cale,, 566 

8. Act XX of 1866f ss. 93i 94. 

— Tried bg Magistrate of charge instituted hg 
him as S'lih- Registrar. — The proceedings of a Ma- 
gistrate who tries prisoners charged ■with having 
committed o:ffences under sections 93 and 94 of the 
Registration Act, XX of 1866, are not illegal and 
without jurisdiction, or otheinvise bad, merely because 
tbe prosecution was (with the sanction of the Regis- 
trar to whom he was subordinate) instituted against 
the accused by the same Magistrate in his capacity of 
Sub- Registrar. Under such circumstances, wdiere it 
can be done, it would be better if the case were tried 
by some other person. Queen d. Hiea Lall Dass 
[8 B. Ii. B„ F. B., 422 

S. C. Government of Bengal r. He era Ball 
Boss . . . , 17''W,B., dr., 39 

In the Matter of Ramdyal Sing 

[5 B. Ii. B., Ap., 89 

S. C. Queen v. Ram Lochun Singh 

[18 W. B., Cr., 15 

Contra, In re Bharat Chundea Sen 

[8 B. Ii. B„ 423, note : 14 W. B., Cr., 74 

Queen n. Nadi Chand Poddar 

[24 W. B,, Cr., 1 


— s. 83 (1871, s.'Sl; 1866, ss. 93-95). 

See False Evidence— Generally. 

[I. Ii. R., 10 Calc., 604 

See Magistrate, .Jurisdiction of— Spe- 
cial Acts — Registration Act. 

[5 Bom., Cr., 7 
I. Ii. E., 7 Mad., 347 
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nued. 

1. ^ XX of 1866, s. 95.— 

JPo'tver of Registrar. — Rrosekition for offence. — A 
Registrar under Act XX of 1866 wa,s competent un- 
der section 95 to institute a prosecution for any of- 
fence under tliat Act. Qtjeeis" v. Ramdhary Sin&h 

[10 W. R.3 Cr.s 5 

2. — Act XX of 1886', $. 95. 

— Offence under Registration Act. — Sanction of 
prosecution . — A Sub- Registrar under Act XX of 
1866 had no power to investigate regarding the 
committal of an offence committed l3efore him 
in the registration of any document, but should 
cause the complainant to proceed, under section 
66 of the Code of Criminal Procedure before the 
Magistrate, or before an officer authorised to receive 
such complaint. The sanction of the Registrar under 
section 95, Act XX of 1866, related to a prosecu- 
tion to be instituted by the Sub-Registrar for an 
oftence under the Act. Qtjeen v. H arid as Kukdit 

[4 B. L. R., Ap., 69 : 13 W. B., Cr., 21 

3. Act XX of 1886, s, 90. 

— Offence under Registration Act. — Jurisdiction 
of Sessions Judge. — The Sessions Judge had juris- 
diction to try a case of abetting false person- 
ation of a witness before a Registrar of Assur- 
ances, under section 95 of the Registration Act 
(XX of 1866). The word “instituted” in that 
section should he construed to mean “ commenced.” 
Queen u. Sheog-oeam Dass 

[6 B. li. E .3 P. B., 692 : 15 W. R., Cr., 58 
• Contra, Queen v. Asanulla 

[6 B. L. R,, 693, note : 10 W. R., Cr., 21 

s. 84 (1871, s. 82). 

Evidence Act (I of 1872), s. S.— 

Sul) ‘Registrar . — Offence committed duritig a judicial 
proceeding. — Meaning of word “ Court — Renal 
Code, s. 228. — By section 82 of the Registration Act, 
1871, a Sub-Registrar was a public officer, and pro- 
ceedings before him were judicial proceedings within 
the meaning of section 228 of the Penal Code, and 
as lie was legally authorised to take evidence, he was 
a “Court” as defined by the Evidence Act, section 3. 
In the acatter oe the petition oe Saedhari Lal 
[13 B. li. R., Ap., 40 : 22 W. R., Cr., 10 

s. 87 (1871, s. 86 ; 1866, s. 88). 

fes. 28 . . I. L. R., 7 All., 590 

See s. 31 . . I. L. R., 6 Bom., 96 

/See s. 58 . I. B. B., 4 All., 40, 206 

[I. li. R., 8 All., 6 
X. B., 12 I. A., 150 

(1800J S. 88). — Registrar 

tion after proper time, — The accepting of a docu- 
ment for registration, after the expiration of the 
period mentioned in Part IV of Act XX of 186G, is 
not a mere defect of procedure. The Registrar who. 
registers a document so presented acts wdthout 
antbority. Raya Raghoba Kamat v. Anapurna- 
BAI KOM SUBALBEAT , . .10 Boin., 98 


REGISTBAa?IOir ACT, 1877, S. 87 —eontU 

nued. 

2, Rresentation for regis-. 

tration to officer at glace tohere he ivas officiating in 
another capacity. — Illegal procedure. — A bond was 
Xiresented for registration to a Sub- Registrar, not at 
his public office, hut at a place where lie was en- 
gaged in his duties as a revenue officer. The Sub- 
Registrar received the bond and registered it and 
■entered it in the hooks of his sub-registry. He 
should only have received it at his public office. ' As 
no person had been appointed to act for the Sub- 
Registrar oil the occasion of his absence, and the 
Sub-Registrar did not act otherwise than in good 
faith, it was held that liis ]ii’ocedure, although erro- 
neous, did not invalidate the registration of the laud. 
Kalian Mal u. Bhaq-wati . 7 liT. W., 119 

B,EaiSTE.ATI03Sr OP MAHOMEDAB" 
MARRIAGES. 

See Evidence— -Civil Cases— -MrsoELLA- 
neous Documents— Marriages, Regis- 
tration OE . I. X. R., 10 Calc., 607 

REGISTRATIOB OP BAME. 

See Cases under Declaratory Deoebb, 
Suit eor — Registration op Names by 
Collector. 

See Cases under Jurisdiction ob Civil 
Court — Registration oe Tenures. 

See Cases under Right op Suit— Regis- 
tration op Name. 

See Sale pob Arrears op Bent— ITndee- 
Tenures, Sale op— 

[12 B. X. B., P. B., 484 
3 a X. R., 231 

REGISTRATIOB OP PETITIOB OP 
APPBAX. 

See Civil Procedure Code, 1882, s. 548 
(1859, s. 341) . 4 B. X. R., Ap., 103 
[8W, R., 141 

REGISTRATIOB OP TRABSPER. 

See Cases under Bengal Rent Act, 1869, 
S. 26. 

See Cases under Bengal Rent Act, 

1869, s. 46. 

See Cases under Landlord and Tenant 
— Transpeb by Tenant. 


REGISTRY TICKET, POSSBSSIOB OP— 
See Prostitute . 3 B. X. B., A. Cr.j, 70 

REGULATIONS MADE UNDER STA- 
TUTE 33 VICT., G. 3. 

1872— III. 


to Atpeal— Regulations. 

[60. X. B., 655 


See Sale poe Arrears op Rent— Deposit 
to stay Sale . 13 B. L. R., 146 
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B.BGIJLATIOKS MADE ' UMBER STA- 
TUTE 33 VICT,, C. 3 — continued, 

^ 187s — III — continued, | 

See Settlemekt Obficer. 

[6 C. L. R., 555 
■ See SONTHAL Pergenitahs SeTTLEMEIvTT 
Regulatiojt . I. L. R .5 7 Cale.^ 376 
[II C. li. R., 30 
I. Xi. B., 13 Gale., S45 

See Subordinate Judge. . 

[5 a Ii. B., 128 

1877—1. 

See Ajkeee Courts Regudation. 

[I. L. B., S All., 819 

BEGULATIOM LAW. 

See Act of State . 12 B. L. B., 120 

BB-^HEABIMG. 

See Bengal Rent Act, 1869, s. 103. 

[7 B. L. B., 207 

See Cases under Gitil Procedure Code, 
1882, s. 108 (1859, s. 119). 

See Death of Judge before Judgment. 

[3B. L. B., A. C., 105 

See Cases under Privy Council, Prac- 
tice OF— Be-hbaring. 

See Cases under Review, 

BBLBASE OF CLAIM SECUBED BY 
MOBTaAGE. 

See Mortgage— Foreclosure— Bight of 
Foreclosure . I. L. R., 7 AIL, 820 

See Registration Act, 1877, s. 17, cl. b. 

• ■' [I. L. E,., 7 AIL, 820 

I. L. B., 2 AIL, 564 

See Cases under Registration Act, 1877, 
S. 17, CL. c. 

RELEASE OF GOVERMMEMT BIGHTS. 
See Confiscation of Property in Oudh. 

[I. L. R., 4 Gale., 727 

■RELEASE TO 0MB OF SEVERAL 
: PARTMEES. 

See Contract Act, s. 44. 

[I. L. B., 4 Gale., 336 

RELIEF. 

: — Speeific statement of— 

iSee Decree — Form of Decree— General 
■ Cases , . I. L. R., 4 Gale., 69 

1 ^ — Foiindatioii for relief.— 

md documents mi stated or referred to in pleadings. 

< — A plaintiS cannot be entitled to relief upon facts 
or documents not stated or referred to by bim in bis 
pleadings. Mahomed Zahoor Ali Khan v , Rutta 
Kooes 

[9 W. B., P. C., 9 : 11 Moore’s I. A., 468 


RELIEF. — Foundation for Telief-^contimied^ 

Lalji Ratanji V, Gangaram Tuljaram 

[2 Bom., 184 : 2nd Ed., 176 

Kasim Ali Khan v. Birj Kishore 

[2M.W.,182 

^ ViRASVAMI GRAMINI V. AYYASVAMI GeAMINI 

[1 Mad., 471 

2, — BigM to relief. — Belief con- 

sistent with facts stated in plaint. — xi plaintiff is 
entitled to ask for any remedy wliicli the Court may 
tliink proper upon the state of facts disclosed in Ins 
plaint and established by tbe evidence, and a mis- 
take in asking for a particular remedy will not debar 
liini from some other remedy similar in its nature, and 
not more extensive, provided it requires no cliaiige in 
the facts. Nudiae Chand Shaha v, Prannath 
Shaha 21 W. M.f 8 

3^ Mistake.bg plain- 

tiff as to relief to which he is entitled. — Special 
relief . — Where a plaintiff mistakes the relief to 
which lie is entitled in his special prayer, the Court 
may afford him the relief to which he has a right 
under the prayer for general relief, provided it is 
such relief as is agreeable to the case made hy the 
plaint. Kistarini Dasi r. Makhanlall Butt 

[9 B. L. E., 11 : 17 W. B., 432 

4 , General prager 

for relief. — Failure to establish right to special 
relief asked for. — Although the plaintiff was found 
not to be entitled to tbe special relief prayed for, tlie 
Court considered be had established a case in which, 
upon the plaint and the general prayer for relief, he 
was entitled to a decree. Gobind Chunder Moo- 
KERJEE n. DoORGAPERSAD BaBOO 

[14 B. L. B., 337 : 22 W. B., 248 

5. Frager for general 

relief. — Ignorance of exact relief entitled to. — It 
may very well be that a plaintiff, being doubtful as 
to the precise form of relief to which the facts 
proved may entitle hiin, may ask the Court to give 
him such relief as, under the circumstances, the 
Court may think fit to give. Gungaram Dutt v, 
Junmajoy Mullick . , I O. L. B., 144 

0^ Specific relief . — 

Vrayer for general relief. — Under the prayer for 
general relief, specific relief may be granted of a 
different description from the specific relief prayed 
for hy the hill; provided the hill contains charges 
putting ill issue material facts ivhich will sustain 
such relief. Cockerell v. Dickens 

[2 Moore’s I, A., 353 

7, Fragerfor general 

relief. — Flaint^ Belief inconsistent with. — Upon 
a prayer for general relief, a plaintiff is not entitled to 
any relief which is inconsistent with his plaint ; there- 
fore, where a plaintiff brought a suit to set aside his 
father’s will, on the ground that he had no power to 
dispose of his property, but tliat tbe plaintiff was 
entitled as eldest son and beir-at-law according to 
Hindu law, the suit should have been dismissed 
with costs, and no account should have been decreed 
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RELIEF.— -Kiglit to Telief-—eonHmied. 

to the plaintiff in respect of liis Interest in a portion 
of the property, the bequest of which was, in the opi- 
nion of the Court below, void for remoteness. HlBA- 
I/AL MXTLIilCK V. MATILAL MULIICK 

t5B.L.B.,682 

3, - Jlelief inconsistent 

with pleadings . — A party may have subordinate rights 
awarded when they arise out of the principal right 
which he pleads. But when a defendant pleads 
distinctly a jaghirdar^s proprietary right against 
a nialik^’s proprietary right, a Court cannot award 
a subordinate right of occupancy in no way arising 
out of a jaghirdar’s x'^^'op^’i^^tary right, but out 
of a ryoti right never pleaded by the defendant, 
and in fact incompatible with his case. Pandey 
Bishonath Boy v. Bhyeub Sinqh 

[7 W. R., 145 

9, — Alternative relief. 

— JPrager for relief 1) eg ond powers of Court, — Where 
the plaintiffs claimed possession, but in the event of 
the defendants being found entitled to hold as ten- 
ants, asked the Court to ascertain at what rate the 
defendants were entitled to hold, and direct a lease to 
be executed, — Eeld that whether the plaintiffs could 
obtain the alternative relief prayed for or not, their 
suit ought not to be dismissed, as they might succeed 
in proving their title to the substantial relief sought. 
Land Moetg-agb Bank oe India v. Neeloo 
Bhutto , . . . .21 W. R., 125 

10. — -« Alternative case 

where there is no inconsistency hetioeen alterfiatives . — 
Where the title on which a plaintiff sues is put for- 
ward in the alternative, and the two parts of the 
alternative are not inconsistent with each other, he 
ought to obtain a decree if he makes out either 
branch of his alternative. Woodit Sing-h v. Bud- 
ded Singh 21 W. R., 12 

n. belief where 

plaintiff asks for two inconsistent rights. — Qut^re , — 
Whether, where a plaintiff asks for the establishment 
of two rights, and it appears that he is entitled to one 
of them, it would not be sufficient to give him a 
decree for that one, and to insert in the decree a 
declaration which would bar his right to that which 
he has failed to establish, Bhuneut Singh v. 
NAEAIN l^EESHAD SiNGH . . 20 W. R., 94 

See Buoy Keshub Roy v. Oehoy Chuen Ghosb 

[16 W. R., 198 

12. belief granted 

different from that prayed for m plaint. — Where the 
plaintiff purchased two thirds and the defendant one 
third of the right and interest of certain judgment- 
debtors sold in execution of a decree, and the plaintiff 
paid his own and the defendant's quota of the pur- 
chase-money, and on defendant’s failure to reimburse 
him sued for possession of the whole property, on the 
ground that he should be considered the sole pur- 
chaser, and the lower Court directed the defendant to 
pay his share of the purchase-money to the plaintiff 
with interest, — Eeld that, though the relief granted 
by the Court was different from that asked for in the 
plaint, the order should not be disturbed on appeal, as 


RELIEF.— Right to relief— 

it did substantial justice. Beuoo Ram Misseb 

Bhugwan Doss . . . .7 W. B., 180 

13. — Plaint asking 

for more than plaintiff is entitled to . — Where a 
plaint asks for more than the plaintiff is entitled 
to, the Court may give him such relief as is within 
the Court’s jurisdiction, and as the Court may deem 
him entitled to. Pitambue Shaha v. RamjdY 
Ghose . • . ■ . .7 W. E., 92 

14. Siiit for posses- 

sion after dispossession. — Failure to prove whole 
claim. — Aplaintiff proving a wrong done to him, though 
not exactly to the extent of which he complains, is 
entitled to relief, though not to the extent or on the 
ground on which he asks it. Baijnath Chatter jee v. 
Lakhimani Beliy 5 B. L. i2., 514, note : 12 W. U., 24S, 
explained and distinguished. BiSHNOO Peeshad 
Bunnick V. Ram Goomae Deb . 22 W. R., 2 

15 . Prayer for relief 

which Court cannot give. — Land Registration Act, 
Beng. Act VII of 1876, s. 89 . — The Civil Court has 
no power to set aside an order passed under the Land 
Registration Act, and when a prayer for such relief 
is contained in a plaint which also asks for a declara- 
tion of right and title to and confirmation of posses* 
sion in property, such prayer may be treated as mere 
surplusage. Luchmon Sahi Cho’wdhey v. Kan- 
CHUN Ojhain . . I. L. R., 10 Ca Ic., 625 

10 . Failure to prove 

case. — Admission hy defendants as to portion of 
claim. — Partial relief .—Eeld (SttjA'RT, C. and 
Tuenee, J., dissenting) that the plaintiffs, having 
failed to prove the averments on -which their suit 
was based, were not entitled to any relief in respect 
of that portion of the property in suit of which the 
defendants admitted their possession as mortgagees. 
Ratan Ivuae V. JiWAN Singh 

[I. L. R., 1 AIL, 194 

17 . pitle to equitable 

reliff. — Conduct of party . — Where a party wdio, 
as the facts really stand, -^^ould he entitled to equi- 
table relief, misrepresents his case, falsely charges 
the opposite party wdth fraud and collusion, and does 
not rely on his equitable rights, he will he debarred 
by such conduct from obtaining any relief in a Court 
of Equity. DuLi Chand v. Monohue Lald Upa- 
DHYA 2 G. L. R„ 18 

RELIGIOlSr, OFFEHCBS BELATmO 

TO— 

Buiurhing religious assembly . — 

Penal Code, s. 296. — Mahomedan law. — Eanifa 
and Shtfia schools. — Might to say Amin^^ loudly 
during %vorship. — Eeng, Civil Courts Act, VI of 
1871, s. 24. — Evidence Act, I of 1872, s. 57 (I). — 
Mahomedan Ecclesiastical law. — Judicial notice. 
—A masjid w^as used by the members of a sect of 
Mahomedans called the Hanifis, according to whose 
tenets the word “amin” should he spoken in a low' 
tone of voice. While the Hanifis were at prayers, 
M., a Mahommedan of another sect, entered the 
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BBLIGIOH, OFraHCES BELA^riHG 

•TO — continued. 

masiid, and in the course of the prayers, according 
to the tenets of his sect, called out Amin ” in a 
loud tone of voice. For this act he was convicted of 
voluntarily disturbing an assembly engaged in re- 
ligious worship, an offence x:)unishable under section 
296 of the Peiial Code. The Full Bench (Mahmood, 
J’., dissenting) ordered the case to be re-tried, and 
that, in re-trying it, the Magistrate should have 
regard to the following cpiestions, namely : (1) Was 
there an assembly lawfully engaged in the per- 
formance of religious worship ? (2) Was such assem- 
bly in fact disturbed by the accused ? (3) Was such 
disturbance caused by acts and conduct on the part 
of the accused by which he intended to cause such 
disturbance, or which acts and conduct, at the time 
of such acts and conduct, he knew or believed to be 
likely to cause such disturbance ? Held by Mah- 
MOOB, e/., that the discussion occasioned by the act 
of the accused having, presumably, taken place 
during the interval when the prayers were not going 
on, the assembly was not at that time engaged in 
the performance of religious worship,^^ and was not 
“disturbed” within the meaning of section 296 of 
the Penal Code ^ that in reference to the terms of 
section 39 of the Code, the accused did not disturb 
the assembly “ voluntarily that he was justified by 
the Mahomedan ecclesiastical law in entering the 
mosque, and joining the congregation in saying the 
word “ Amin ” loudly if he thought fit, and his con- 
duct fell within the purvie-w of section 79 of the 
Penal Code, and was therefore not an oflience under 
section 296. Beatty v, Gillbanks, L. B., 9 Q. B. Z>., 
308 y referred to. Also pe?' Mahmoob, J"., that, hav- 
ing regard to the guarantee given by the Legislature 
in section 24 of Act VI of 1871 (Bengal Civil Courts 
Act), that the Mahomedan law shall be administered 
in all questions regarding “ any religious usage or in- 
stitution,” the Court was bound by section 57 of Act I 
of 1872 (Evidence xVct) to take judicial notice of the 
Mahomedan ecclesiastical law, and the rules of 
that law need not be proved by specific evidence. 
Qbeek-Emprbss V. Ramzan . I. L. B., 7 Ail., 461 

BELIGIOUS COMMEBTITY. 

Suit relatincf to trust among a com- 
munity. — Jurisdiction of Migli Court in charitable 
trusts . — Khoja Maliomedans. — Regulation of rights 
of dissident parties in a religious community . — 
In a suit by certain members of the Khoja com- 
munity in Bombay for an account of all property 
belonging to, or held in trust for, the community, come 
to the hands of the treasurer and accountant of the 
community ,* for a declaration that the treasurer and 
accountant had ceased to he such ofiicers of the 
community ; for an order directing the treasurer and 
accountant to deliver all the property of the com- 
munity in their hands; for a declaration that the 
property of the community was held and ought to he 
applied to and for the original charitable, religions, 
and public uses or trusts to or for which they Were 
dedicated and to none other, for the sole benefit of 
the Kboja sect and none other ; and that no person 
not being or having ceased to be a member of the 
same, and ia particular no p'erson professing Shia 


BELIGIOUS COMmJJNITY-contimiei. 

opinions in matters of religion, \vas entitled to any 
share or interest therein ; for a scheme to carry such 
declaration into effect, and for an injiinction restrain- 
ing one of the defendants from interfering in the 
management of the property and affairs of the Khoja 
community or in the election and appointment of 
officers, from excominnnicating any members of the 
community, from celebrating marriages, and from 
demanding or receiving any offering;-— that the 
Court had jurisdiction to entertain the suit. When 
the Court, in exercise of its charitable jurisdiction, is 
called upon to adjudicate between conflicting claims 
of dissident parties in a cominunity distiiiguislied by 
some religious profession, the rights of the litigants 
will be regulated by reference to the religious tenets 
held by the community in its origin, and a minority 
holding those tenets willlfprevail against a majority 
which has receded from them. History given of the 
sects of Sunis, Shias, and Shia Imami Ismailis; of 
Aga Khan ; and of the Khojas and their relations 
with the hereditary Imam of the Ismailis. Relations 
of Aga Khan with the Jumat of the Khojas of Bom- 
bay discussed. The tenets of Mabomedanism to %vhieli 
the first Khojas wave converted were those of the 
Shia Imami Ismaili sect. In order to enjoy the full 
privileges of membership in the Khoja community, a 
person must be one of that sect whose ancestors were 
originally Hindus, which was converted to, and has 
throughout abided in the faith of, the Shia Imami 
Ismailis, and which has always been and still is 
bound by ties of spiritual allegiance to tlie hereditary 
Imams of the Ismailis. There is no public property 
impressed witli a trust, either express or implied, for 
the benefit of the whole Khoja community. Aga 
Khan, as the spiritual head of the Khojas, is entitled 
to exercise a potential voice in determining who, on 
religious grounds, shall or shall not remain members 
of the Khoja community. Abvocate General, 
Bombay, ex-relatione Daya Muhammab v. Mu- 
hammad Husen Huseni alias Ag-a Khan 

[12 Bom., 323 

BELUSTQUISHMBHT BY HEIR. 

Relinquishment in consideration of 

grant of maintenance. — Where M. executed on behalf 
of N. a ladaw'inamah, or deed of disclaimer, disclaim- 
ing all right to an estate to wdiich he was one of the 
heirs-at-law, upon consideration of receiving a month- 
ly allowance for maintenance, and accepted a per- 
■wannah securing that allowance to himself and his 
heirs,— JETe^c? that the ladawinamah and the perwan- 
nah amounted to a valid contract by which the parties 
were respectively bound ; and that ladawinamah, heiiig 
founded on good consideration, ^vas binding on the 
heirs, who could not set it aside except by returniug 
the money which had been paid in advance on ac- 
count of the maintenance allowance. Oom;rao Be- 
gum m Kawab Nazim oe Bengal 

[24 W. B., P. C., 28 

BELINrQUISHMENTT BY MOTHER OE 
HEB INTTEREST IN PROPERTY. 

Suhseque^bt suit to recover estate as 

heiress of son , — A widow, being old, presented a 


( 4863 ) 


DIGEST OF CASES. 


( 4864) 


EELIHQUISHMEI^T BY MOTHER OE 

HER INTEREST IN PROPBRTY^e(??^- ' 

timied, \ 

petition in a suit by lier daughter-in-law, as guardian 
of the former’s infant son, relinquishing all her 
rights in the property to the daughter-in-law herself, 
and as guardian of the infant. The son died, and 
the mother now sued her daughter-in-law for posses- 
sion as heiress of her son. Held that by the petition 
the mother had transferred no rights to the daughter- 
in-law as proprietor, but that the mother, as heiress 
of her son, was entitled to the estate. Udey Kun- 
WAR V. Ladu , . . ' . 6 B. L. R., 283 

[S. C.ISW. B., P. C.,16 
13 Moore’s I. A., 585 

Affirming the decision of the lower Court in Lado 
a?. OoDET Koonwue 

[Agra, P. B., 22 : Ed. 1874, 17 

RELINQUISHMENT, HEED OE, EE- 

EBCTING PARTITION. 

See Hindu Law — Partition — Requi- 
sites EOR Partition. 

[I. L. R., 1 Mad., 312 

RELINQUISHMENT OE CLAIM. 

See Admission — Admissions in State- 
ments AND Pleadings. 

[15 B. L. R., 10 

See Cases under Relinquishment or 
Omission to Sub eor Portion oe 
Claim. 

See Pleader — Authority to Bind 
Client . . 3 B. L. R.., Ap., 15 

[12 W. R., 279 

See Cases under Waiver. 

RELINQUISHMENT OE TENURE. 

See Cases under Landlord and Ten- 
ant — Abandonment or Relinquish- 
ment OE Tenure. 

2 , Lease for specific term.— Ad 

X of lSo9, s. 19 . — Tenant . — Section 19, Act X of 
1859, did not apply to a ryot who had taken a lease 
for a specific term. Kashee Singh xi. Onraet 

[5 W. R., Act X, 81 

2 . Contract for definite speci- 

fied interest in land. — -Notice of relinquiskment, 
— Act X of 1859, s. 19. — Held that the provisions 
of section 19, Act X of 1859, were not applicable to a 
lessee who had contracted for a definite specified 
interest in the land, and that the contract or lease 
must regulate the whole relationship between the 
lessor and lessee, not only in regard to the time of 
commencement and continuance, but also in regard 
to the termination of the holding. Dwarka Doss v. 
Gojcul Doss . , .1 Agra, Rev., 22 

3 ^ Contract by lessee not to 

relinqiiisli. — Act X of 1839, s. 19.— A. perpetual 
contract by a lessee for his heirs, reciting that they 
shall never relinquish the jote, could not operate 


RELINQUISHMENT OF TENURE.— 

Contract by lessee not to reiinquisb.— 

tinued. 

against section 19, Act X of 1859, which enacted that 
any ryot might relinquish his jote if he did so in a 
legal manner. Gopal Pal Chowdhry x. Tabineb 
Pershad Ghose ... .9 W, R., 89 

4 , Proof of relinqnisbinent.-— 

Onus of proof. — Where a tenant is found to have 
taken steps required by law in furtherance of his in- 
tended relinquishment, it is for the landlord to prove 
his continued possession notwithstanding. But where 
it is found that the tenant has not gone through the 
necessary steps, it will he for him to prove that the 
landlord took possession of the land and enjoyed the 
profits by holding it klias, or by letting it to others. 
Eeskine X. Ram Coomar Roy . 8 W, R., 220 

5 , Waiver of right to tenure. — 

Failure to take up mat land after surxey and assess- 
ment. — Forfeiture of claim. — A person who fails at 
the survey to take up mal land, which he held with- 
out assessment before the survey, and allows it to be 
taken uj) by another cultivator who pays the assess- 
ment upon it, must be held to have forfeited his 
claim to such land. Balkrishna Govind Gadoid 
V. Nabayan Sakharam . 8 Bom., A. C., 180 

0 . Relinquishment by mirasi- 

dar. — Effect of delivery of possession loithout re- 
servation. — Title, Fxtinction of. — P., a miriisidar, 
addressed a razinama to the mamiatdar, resigning 
certain miras land in favour of Z-. (to whom at the 
same tune he delivered possession of the lands), and 
containing no reservation or qualification. HeM 
that the transfer to X. was complete, and the rights 
of P. wholly extinguished. Tarachand Pirchand 
u. Lakshman Bhabani . I, L. R., 1 Bom., 91 

7^ Fight of eject- 

ment. — Razinama. — A mirasidar who has given in 
a razinama is entitled to eject the tenant put in 
possession of his miras lands by the Collector, pro- 
vided he sue within the period of limitation, and the 
razinama contain no stipulation whereby he expressly 
abandons his miras rights. JoTi Bhimrao x. Balu 
bin Bapuji . . . I. L. R., 1 Bom., 208 

8. Relinquishment 

after mortgage, Fffeet of. — Right of transferee . — « 
Mortgagee’s right . — Sale for arrears of revenue . — 
D., widow of a Hindu mirasidar, by a duly -registered 
deed, dated the 24tli of November 1869, mortgaged 
the mirasi land of her deceased husband to R. M. for 
R150. Subsequently, on the 5th July 1872, H. exe- 
cuted a razinama of the land in favour of P. G. 
Held that the mortgage hound H’s estate in the 
mirasi land as a Hindu widow; that whether the pro- 
perty was regarded as mirasi or as that of an ordinary 
occupant, it was transferable under section 36 of Bom- 
bay Act I of 1865 ; that when P. executed the razi- 
nama, there was nothing left in her to relinquish or 
otherwise deal witli more than the equity of redemp- 
tion ; that, consequently, R. G. took notliing by the 
razinama executed in his favour by P,, except this 
equity of redemption. Tarachand v. Lakshman, 
I. L. R., 1 Bom., 91, distinguished. The distinction 
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EELnrQUISHMEET OP TENURE,— He- 
liiiguishment by io.irasidar-~cow;fi«Me(^. 

between the present case and the case of a purchase 
at a sale for arrears of Government land revenue is, 
that at such last-mentioned sale the purchaser takes 
the land discharged of all encumbrances, inasmuch 
as the Governnieiit land revenue is the paramount 
charge upon the land. Ramachandra Mankesh- 
WAR ®. Bhimeao Raoji . I. L. R., 1 Bom., 577 

9 , ^ ISTotice of relinquishment.— 

Beng. Act VIII of 1869, s. 20 . — Section 20, Bengal 
Act VIII of 1869, does not apply when the ryot holds 
under a lease for a limited period which has expired. 
In such a case no written notice of relinquishment is 
necessary. Tilak Patak v. Maiiabie Panday 

[7 B. 1*. R., Ap„ 11 : 15 W. R,, 454 

10 . ; Act X of 1859, 

s. 19.— Where a ryot holding a considerable portion 
of land wishes to relinquish a portion, he must speci- 
fy in his notice what portion he relinquishes in order 
to- relieve himself of liability to payment. Habela 
S lEOAE V. DoOEdA KaNT MoZOOMDAE 

[11 W, R., 456 

11 . Act X of 1859, 

s. 19. — When a landlord served a notice on an oot- 
bundi ryot that unless be paid at an enhanced rent for 
the ensuing year he was to quit the land, and the 
ryot thereupon intimated to the landlord’s agent 
his intention to relinquish the land, — Held that 
there was a sufficient compliance with section 19, 
Act X of 1859. Kenny v. Issue Chundee Pod- 
DAE .... W. R., 1864, Act X, 9 

12 , Act X of 1859, 

s. 19. — Section 19, Act X of 1859, did not impera- 
tively require an application for service of notice of 
relinquishment of land hy a ryot to be made to the 
Collector. The non-service of notice by the Collec- 
tor cannot affect the rights of the tenant, if he can 
prove that, previous to his application to the Collec- 
tor, he had given actual notice direct to the landlord 
himself or to his authorised agent. The application 
to the Collector is not bad because it was not made 
ill the month of Chyet preceding. Eeskine v. Ram 
CooMAE Roy . . , .8 W, R., 220 

BELHSTQUISHMEK-T OR OMISSION 
TO SUB FOR PORTION OP CIiAIM. 

1 . Splitting cause of action. — 

Accidental or invoLuntarg omission. — Mistake . — 
Civil Procedure Code, 1839, s. 7. — The words “if a 
plaintiff relinquish or omit to sue for any portion of 
his claim, a suit for the portion so relinquished or 
omitted shall not after wards be entertained,” in sec- 
tion 7, Act VIII of 1859, plainly include accidental 
or involuntary omission, as well as acts of deliberate 
relinquishment. The correct test when a second suit 
is brought for something omitted to be sued for in a 
previous suit, is whethei' the claim in the new suit is 
in fact founded on a cause of action distinct from 
that which was the foundation of the former suit. 
Where a suit was brought for a large amount of pi*o- 
perty, consisting partly of Government paper which. 
It was alleged, had been fraudulently appropriated 


BBEINaUISHMBNT OR OMISSION 

TO' SUB POB PORTION OP CLAIM: 

— Sx^litting cause of action — continued. 

by the defendant and the plaintiff obtained a decree;, 
— Held (reversing the decision of the High Court) 
that the plaintiff was precluded by section 7 of Act 
VIII of 1859 from afterwards bringing a fresh suit 
on a piece of Govermneiit paper which might have 
been, hut hy mistake was not, included in the previ- 
ous suit. Buzlooe Rubeem v. Shumsoonnissa 
Begi-um. Judoonath Bose v. Shumsoonnissa 
Be&um . . . .8 W. R., P, C., 8 

[11 Moore’s I. A., 551 

S. C. in High Court, Shamsoonissa Begum v- 
Buzlul Rohim . Marsh., 286 : 2 Hay, 190 

The suit was held to be barred on the test laid 
down in this case in Shib Keisto I) ah v, Abdool 
SOBHAN Chowdhry . . .15 W. B., 408 

2 . Civil Procedure 

Code, 1839, s.7. — Statement of intention not to relin- 
quish . — The words of section 7 of the Civil Procedure 
Code were imperative against the splitting of a claim 
into parts. The consequences of an infringement of 
that direction were not, that the suit which does not 
include the whole claim shall for this reason be bar- 
red. The words “ in bar of suit ” referred to any , 
subsequent suit brought for the portion of the claim 
omitted in the previous suit, and not to such previous 
suit itself. A plaintiff who omits to sue for a por- 
tion of his claim, stating that he does not relinquish 
it, but means to sue again for it, can gain nothing by 
such a statement. Neither can such a statement 
furnish a reason for holding the first suit to be bar- 
red. SooNDBR Bebee V. Khilloo AIull alias Ram 
Ball 2 N. W., 90 

3 . — Suit for arrears of 

rent for sticcessive years. — -Civil Procedure Code, 
1859, s. 7. — Section 7, Act VIII of 1859, did not re- 
quire a plaintiff having several distinct causes of 
action against one defendant to comprise them all in 
one suit subject to the hazard of forfeiting all those 
not included in the first suit. The object of the 
clause was only to provide against splitting a cause 
of action. Sutto Churn Ghosab v. Obhoy Nund 
Doss . . . . . 2 W. R., Act X, 31 

Dyaeam V Goueee Shunkee . 3 N W., 20 

4 ;. Negligent omis- 

sion of part of claim. — Obligation as to enforcing 
all available remedie.s. — The 7th section of the 
Civil Procedure Code, 1859, prohibits the splitting of 
a claim, hut does not require that all remedies hy suit 
on all the securities which a creditor may hold, be 
enforced together. If a plaintiff, from negligence or 
other cause, omits to prefer a portion of his claim 
which seeks to charge the land, or, having preferred 
it, is content to accept an imperfect adjudication, or 
one which awards him only a portion of the relief 
claimed, he cannot afterwards bring forward in a 
fresh suit matter which might well have been then 
disposed of. Mulue Fuqueer Buksh v. Laller 
Manohue Doss . , , . 2 N. W., 29 

5 . — Fresh suit in re-- 

sped of same subject-matter , — Civil Procedure Cods, 
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EELIISrQtriSHMBHT ' OE OMISSIOIS" 

TO SITE BOB POBTION OP CLAIM. 

—Splitting eause of action-- continued. 

1859, s. 7. — A party is bound to bring forward bis 
whole case in respect of the matter in litigation and 
open to him upon the points for decision in the suit. 
He cannot abstain from relying upon nor abandon a 
ground of claim which is in question and proper for 
consideration and decision in the suit and afterwards 
make it a cause of fresh suit in respect of the 
same subject-matter. Udaiya Tevae v. Katama | 
Nachiyae 2 Mad.j 131 

6. Omission to in- 

chide all grounds on which suit is based . — Civil 
Procedure Code, 1859, s. 7. — A plaintiff is bound to 
include in his plaint all the grounds upon which his 
suit is based. A second suit upon a different ground 
which existed before the commencement of the first 
suit, would not be allowed, as it would be splitting the 
cause of action. Abhiram Doss v. Seiram Doss 
[3 B. L. E., A. C., 421: 12 W. E., 336 

Pebmanund Gossameb V. Bam Churn Deb 

[20 W. E., 482 

Y, Omission to sue 

for all rights under the same or similar titles . — 

Civil Procedure Code, 1859, s. 7. — Section 7, Act 
Till of 1859, required that, if all riglhs arising out of 
the same cause of action were not sued for together, 
the portion abandoned could not be separately sued 
for afterwards ; but it did not enact a similar penalty 
for all rights under the same or similar titles, the 
right to sue for which may require dilferent issues 
to he tried, and may arise under different dates and 
different causes of action, and the defendants as to 
which different properties may he either only one 
party or different parties altogether. 'Mothoor 
Mohun Mfndub V. Khbmunkuree Dossee 

[6 W. E., P. C., 182 
See Kamhuerx Munbul v. Mothooe Mohun 


Munbul . 

, . 20 W. E., P. C., 450 


— Omission to put 


forward case in full. — Civil Procedure Code, 1859, 
s. 7. — A jdaintiff suing for the recovery of land is 
bound to put forward his whole case at once, and 
cannot he allowed to maintain a second suit for the 
same cause of action, merely by alleging that the 
Collectors order sought to he set aside is of a differ- 
ent date and description from that w'hich 'tvas sought 
to be set aside in the former suit. Luciimun Doss 
Priag- Duty .... 2 Agra, 305 

9 ^ Civil Procedure 

Code, 1859, s, 7 . — Title resting on different and 
distinct transactions. — The fact that a defendants 
title rests upon different and distinct transactions, 
supported by distinct and separate evidence, does not 
necessarily imply that to a party contesting their 
title, there are different causes of action warranting 
separate suits. Ram Soonbue Shaha v. Delan- 
NBY . . ' . . 20W. E., 103 

10. Civil Procedure 

Code, 1859, s.7. — Distinct causes of action. — Sec- 

tion 7 of Act VIII of 1859 applied whether the 


BELIHQUISHMBHT OE OMISSIOM ' ' ' 
TO SITE POE POBTIOISr OP' 'CLAIM. 
—Splitting cause of mtiom—eontinued. 

omission to sue had been the result of knowledge 
and intention or not. The test as to whether a suit 
was barred by section 7 of Act Till of 1659, was, 
whether the claim in the new suit was in fact founded 
on a cause of action distinct from that w^Mch was 
the foundation of the former suit. Bubwunt SiN0H 
V. Chittan Sing-h . . . 3 H". W,, 27 

11. Omission to ash 

for particular relief . — Cinil Procedure Code, 1859s 
s, 7 . — Queer e, — Whether a relinquishment or omis- 
sion under section 7, Act VIII of 1859, extended to 
cases of omission to ask for any particular descrip- 
tion of relief which a plaintiff’ might intend to seek 
against the parties to the suit in respect of his cause 
of action. Sabeee Khan v. Kalli Doss Dey 

[1 W. E., 199 

12. Claims arising out 

of same cause of action. — Simultaneous suits , — Civil 
Procedure Code, 1859, s. 7. — ’Pteld, where two suits 
were instituted simultaneously, and one of such suits 
had been determined, that, assuming that the claims 
in sTjich suits arose out of the same cause of action and 
should have been included in one suit, the provisions 
of section 7 of Act VI 11 of 1859 were no bar to the 
entertainment of the second suit. Kaleshar Par- 
shab V. Jagan Nath . I. L. E., 1 AIL, 650 

13 . hg CO -sharers 

some of whom have before sued. — Civil Procedure 
Code, 1859, s. 7. — Seld by Kemp, J., that where, as 
in this case, four suits are brought with the common 
object of setting aside the sale of a putni talook by 
four joint tenants, two of whom are not estopped 
under section 7, Act VIII of 1859, this Court cannot 
in equity declare the sale to be good or had in part, 
but must decide as to whether the sale is to stand 
or fall for the whole talook. Per Ainslib, J. — But 
if one of the joint tenants in a former suit claimed a 
2-anna instead of a 4-anna share, she cannot now he 
allowed to supplement her claim or take interests in 
the putni which she could not have enforced inde- 
pendently of the sale. Ram Chuen Bundopabhya 
V. Dropomoyeb Dossee . , 17 W. R., 122 

14. — — Civil Procedure 

Code, 1859, s. 7. — Application to file awat'd , — The 
privilege given in Act VIII of 1859, section 7, to a 
plaintiff in a suit to abandon the excess of a claim 
applies also to a case where the party comes in with 
an application to cause an arbitration award to be 
filed. In the matter oe the petition oe 
Grish Chunber Chooramonee. Grish Chunber 
Chooramonee V. Brojonath Bhuttacharjee 

[20 W. E., 56 

Section 7 of Act VIII of 1859 was held to he ap- 
plicable to rent suits. Bhabosoonbereb v. 
Bhugwan Chunber Mozoombar 

[ W. E., 1864 : Act X, 88 

PuEBHOO Tewaeee V. Ramjeawun Patuck 

[1 W., 65 : Ed, 1873, 119 
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EELIlTQtriSHMBHT OE OMISSIOIST 
TO SUB FOR PORTlOlSr OF CliAIM. 

— Splitting cause of action — contimiea. 

15. Suit for receipt as 

security for advance, — Suit for balance of account. 
— A. sued B, for recovery of a receipt whicli had been 
deposited by the former with the latter as security for 
a certain advance of money. Seld that he was not 
thereby debarred^ under section 7, Act YIII of 1859, 
from bringing a suit for the balance due on the 
whole account between them. Medhi XJllee Khan 
V. Mahomed Wajid Ulleb 

[1 3Sr. W., Part II, 10 : Bd. 1873, 70 

la. , .8 t m iiltaneous 

suits for halunce of account after settlement . — Civil 
Froeedure Code, 1882, s, 45.-— tjpon a settlement of ac- 
counts between plaintilf and defendants, K3,9 85-6-9 
was found due by the defendants, who agreed to pay 
the same. They gave to plaintiff an order on their 
agents to pay E2,500 from the profits of certain land, 
and promised to jiay the balance within a month. 
Plaintiff filed two suits, one for B2,500 and the other 
for the balance of the debt. Defendants pleaded that 
both suits should he dismissed, as brought in contra- 
vention of the requirements of section 43 of the Code 
of Civil Procedure. The lower Courts held that there 
were two distinct causes of action, and decreed both 
claims. JEteld, on second appeal, that plaintiff had 
only one cause of action, and that the decree in one of 
the suits must be reversed. Appasami v. Kamasami 
[I. Ii. E., 9 Mad., 279 

17. Suit for sum due 

in account ho oJc. — Addition of claim for same sum 
due on hatli-cMtta. — Civil Procedure Code, 1859, s. 
7, — Civil Procedure Code, 1877, s. 84. — Where a 
plaintiff originally sued for a certain sum upon his 
khatta books, and an objection was taken by the 
defendant that he ought to liave sued upon a certain 
hath-ehitta, whereupon the plaintiff amended his plaint 
by suing for the amount admittedly due upon the hath- 
chitta, in addition to the amount he claimed upon his 
khatta books, — Held that, when the plaintiff amended 
his plaint by suing upon the hath-chitta, his causes of 
action, which when the suit was originally framed 
where distinct, became united; that there was no 

relinquishment in the original suit within the 
terms of Act YIII of 1859, section 7 (with which 
section 43, Act X of 1877, corresponds), and that 
the plaint was rightly nmended. Ram Takrhn Koon- 
Doo V. Hossein Bltksh . I. L.E., 3 Cale., 785 

[2 C. Ii. E., 385 

IS. — — Civil Procedure 

Code, 1882, s. 43. — Suit to cancel release, obtained by 
duress, of all claims against defendamts, and to re-^ 
cover amount of one such claim 7io bar to snhseguent 
suits upon other causes of action so released . — On the 
1st July 1878 there was a settlement of aceouuts be- 
tween the plaintiff and defendants and a debt was 
acknowledged due by the latter to the former, and on 
the same day the plaintiff and defendants entered into 
a trading partnership which w'as carried on till August. 
On the 30th September the defendants extorted a 
release from the plaintiff whereby the plaintiff's claims 
against them arising out of the two transactions men- 


EBBIM-QUISHMEHT OE OMISSIOB' 

TO SUE FOB POETIOH OF CLAIM. 

—Splitting eanse of SLQtioii—continued. 
tioned and all other transactions between them were 
released. On the 23rd Novoml.xir the plaintiff brought 
a suit against the defendants, and, in the plaint, after 
stating the fact of the settlement of 1st July 1S7S, the 
balance found due therein to the plaintilf, the extortion 
of the release, and the misjippropriatiou of the sums 
due to the plaintilf by the defendants as the cause of 
action, prayed for cancellation of the release and for 
•recovery of the amount due to the }:)Iaiiitiif by the de- 
fendants under the settlement of 1st July 1878. 
Meld, in a suit to wind up the partnership of July and 
August 1878, that the plaintiff was not hound by 
section 43 of the Code of Civil Procedure to have in- 
cluded in his former suit his claim arising out of that 
partnership, and that the former suit being in sub- 
stance a suit upon the account stated on 1st July 1878, 
and not for damages for extorting the release, was no 
bar to the present suit. Subeayya v. Venkatesappa 
[I. L. E.,6Mad.,49 

" 10 ^ Accretion to land. 

— Civil Procedure Code, 1859, s. 9. — The pfiaintiff 
sued for a certain specified quantity of land as being 
between specified boundaries. On measurement, how- 
ever, it was found there was more land within those 
boundaries than the plaintiff claimed. He obtained only 
a decree for what he claimed, though he had claimed 
all the land up to the houndary (the river) on one side : 
the excess was deducted on that side. Meld, revers- 
ing the decision of the High Court, that a subsequent 
suit in wbicb he claimed land which had accreted to the 
excess portion which was not decreed to him in the for- 
mer suit was not barred by section 7, Act VIII of 1859. 
Pahalwan Singh v. Mahesstje Buicsh Singh. 
Mahessub Buksh Singh v. Meghbuen Singh 

[9 B. L. E., 150 : 16 W. E., F. 0., 5 

S. C. in High Court, Meghbarun Singh v. Mo- 
HESSiJE Buksh Singh . . 5W. E.,2n 

20 ^ Civil Procedure 

Code, 1882, s. 43. — Breaches of one term in a con^ 
tract, ho io sued tip on . — Cause of action. — Contract. 
— Per Garth, C. J. — A claini for thepirice of goods 
sold is a cause of action of a different nature from a 
claim for damages for non-acceptance of goods pur- 
suant to a contract. Such claims therefore, although 
arising under one and the same contract, may be 
sued upon separately, section 43 of the Code of Civil 
Procedure notwithstanding. Per Wilson, J . — 
Where there is one contract for the pmrehase of 
goods and the purchaser takes some of the goods, but 
breaks liis contract in p)art by not paying for tlie 
goods he takes, and in part by not taking and paying 
for the remainder, and both breaches occur before 
any suit is brought, the claini of the person suing is 
one arising out of one cause of action ; and the whole ■ 
claim must he included in one suit. Anderson, 
Wright, & Co., v. Kalagarla Surjinarain 

[I. L. E., 12 Cale„ 389 

21 . Stiit for demur- 

rage. — Civil Procedure Code, 1859, s. 7. — In a suit 
for demurrage, the cause of action being the deten- 
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— Splitting cause of aetion-^continued. 

tion of a boat, plaintiif is bound to sue for the whole 
of the demurrage due ; failing to claim a portion, he 
is barred by section 7, Act VIIl of 1859, from suing 
subsequently for such portion. Mungheoo Man- 
JHEE V. Gyasam: Nitndbb . . 14 W. B.j 253 

22, Owzl Procedure 

Code, 1877, s, 43. — Suit for damages for wrongful 
dismissal. — A suit having been brought in a Small 
Cause Court for damages laid at R400 for wrongful 
dismissal, a decree was given for B75 per mensem, 
the amount of wages which had been agreed on, up 
to the fding of the plaint, the Judge intimating that 
for damages accruing after the iiling of the plaint 
further suits month by month might be brought. 
Two suits were accordingly brought for the two 
months next succeeding the date of the first suit, and 
decrees were obtained. The High Court upon an ap- 
plication made by the defendant set aside these dc' 
crees on the ground that after the first suit no 
further suits could lie. Simpson v. Cleghoen 

[6 C. L. R., 91 

23, Suit for damages. 

— Subsequent suit against another torong-doerfor the 
same tort. — Where a plaintilf had sued for and ob- 
tained damages against one of several persons who 
had joined together in defaming his character, — 
Held (Peaeson, J., dissenting) that a similar suit 
by the plaintiff against another of such wrong-doers 
would not lie ; and that the cause of action in both 
suits being identical, and satisfaction having been 
obtained in one, the other was barred by virtue of 
section 7, Act VI II of 1859. Madup Ali Khan v, 
Saeebm Ahmed Khan alias Kummun Khan 

[4 W., 142 

24:, Suit for 

damages, -•-On the 27th .Joist 1286 F. S. (2nd June 
1879) the plaintiff brought a suit to recover damages 
for the breach of a contract on the part of the defendant 
for not having made over possession to him of certain 
leasehold properties, the damages claimed being for 
the profits accrued due for the year 1283 F. S, (1875- 
76). Ill this suit he obtained a decree. On the 21st 
Joist 12S7 F. S. (l-ith June 1.^0) the plaintiff 
brought another suit against the defendant to reco- 
ver damages for the profits accrued for the years 
1284, 128o, and 1286 F. S. (1876-77 to 1878-79). 
Held that the plaintiff should Inive included the 
damages for the years 1284 and 1285 (lvS76-77 and 
1877-78) ill his former suit, and that he wa.s debarred 
by section 48 of Act X of 1877 from including in his 
second suit any portion of his claim for damages 
which had accrued due at the time of the institution 
of bis first suit, and for which ho had omitted to 
sue but that he was entitled to recover damages for 
the year 1286 (1878-79). Tariich CJmnder Mooker- 
Jee V. Panchu MoJdni Dehya, 1, L. 12. , 6 Calc., 79 1, 
"followed. Sheo Sunkur Sahoy r . Huidroy 
Narain . I. li. R.5 9 Calc., 143 : 12 C. L. R., 34 

Held by the Privy Council on appeal that the 
High Court had rightly decided that, in regard to 
Act X of 1877, section 43, the plaintiff could not re- 
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cover so much of the profits as had already accrued 
at the date of the institution of the prior suit, inas- 
much as the claim in respect of such profits might 
have been included therein, inz., the profits for the 
two years 1284 and 1285 F., which had expired when 
that suit was brought. Madan Mohan LaIi v. Lala 
Sheosankee Sahai . I, L, B., 12 Galc.j 4S2 

25. Suit for value of 

cattle. — Subsequent suit for damages for talcing 
them aivay. — A person suing for the value of cattle 
illegally taken away, should include in his plaint 
whatever claim he wishes to make in respect of 
damages caused to him by the defendant's wrongful 
act, and cannot afterwards maintain a new suit for 
any damages which he might have claimed iu the 
former suit. Mohubut Munditl v. Shooeendro- 
NATH Roy . . 4 W. B., S. O. C. Bef., 20 

20, Ciml Procedure 

Code, 1839, s. 7. — Suit for damages after suit for 
recovery of property. — A suit for damages for 
wrongful detention of property (in this case a cart 
and bullocks seized in execution of decree against 
another party) is barred under section 7, Act VIII of 
1859, after a decree in a former suit for the recovery 
or value of the same property, Punju v, Oodot 

[18 W. B., 337 

27, Suit for mesne 

profits after setting aside sale for arrears of rent , — 
Subsequent suit for rents wrongly collected. — At a 
sale for arrears of rent, A. became the purchaser of 
a certain putni talook. B., whose putni right had 
been sold, sued for and obtained a decree for rever- 
sal of the sale on the ground of irregularity. In the 
meantime, A. had committed default, and the piitni 
was again sold for arrears of rent. The zemindar 
drew^ out from the Collectorate the amount due to 
him. C., wdio had bought Bis right, title, and 
interest in his decree, now sued A, for recovei*y 
of the surplus proceeds of sale in the hands of the 
Collector, and obtained a decree. He afterwards 
sued A, for mesne profits for the time during wdiich 
he was in possession of the putni talook. This was a 
suit by C. against A. for recovery of the amount 
drawn out by the zemindar, on the ground that, in 
consequence of A. having collected the rents from 
the talook, which were to go towards payment of the 
rent due to the zemindar, and having fraudulently 
withheld such payment, lie had sustained damage to 
the extent of the amount taken by the zemindar. 
Held that the suit was barred by section 7, Act 
VIII of 1859. Taeini Prasad Ghose v. Khudh- 
MANi Dabi . 5 B. L. B., 184; 13 W. B., 261 

Tarini Prasad Ghose v, Raghab Chandra 
Eandopadhaya 

[5 B. li. B., 187, note ; 13 W. R., 205 

28. — Suit for refund 

of excess payment of rent . — Civil Procedure Code. 
1859, s. 7, — A. recovered from B., under the terms 
of his lease, a refund of the excess of rent paid 
by him in respect of the years 1861, 1862, and 1863, 
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While that suit was pending, E. recovered from A. 
rent at the same rate in respect of the three succeed- 
iiig years. Seld that A. %vas entitled to bring 
another suit against B, for damages in respect of* 
the excess of rent paid by him during the years sub- 
sequent to the institution of the prior suit. NlliMANI 
V. A ]S"KtrNDAPEASAD MOOKEE3BB 

[1 B. L. E., P. B., 97 : 10 W. B., P. B,, 41 

29, SuHs for mesne 

profits. — Mesne protits claimed for a period of dis- 
possession are essentially damages, — the ground upon 
which the plaiutifC in any case is entitled to ask for 
them being the wrongful conduct of the defendants 
in dispossessing and keeping them out of possession 5 
and every suit brought to recover mesne profits must, 
by Act VllI of 1859, section 7, include the whole 
claim arising out of the cause of action which gives 
the ground for the claim. Eookmines Koeb n. 
Eam Tohfi Boy . . .21 W, K., 223 

. Bam Btjttttn Atjdo d. Bam Chunder Pae 

■ [25W.E.,113 

30^ — — Suit for meme 

profits and possession. — Subsequent suit for mesne 
profits, — The plaintiS brought a suit for possession 
of land with mesne profits. The suit was dismissed. 
He appealed on the question of possession only, and 
obtained a decree for possession without any mention 
of mesne profits, and in execution of the decree he 
obtained possession. Meld that a subsequent suit to 
recover mesne profits from the date of the decree for 
the period of six years next before the commencement 
of the suit, exclusive of the period the plainti:fi was in 
possession, was not barred by section 7 of Act VIII 
of 1859. Pbatap Chandba Bubua u. Swabn amayi. 

SWABIS^'AMAYT 1). PrATAP CHAA^DBA BurUA 

[4 B, L. E., P. B., 113 :13 W. B., 15 

31. — Civil 'Procedure 

Code, 1859 3 ss, 7, 8, 9, 10.—' Cause of action^ Including 
whole claim arising out of. — Mesne profits^ Suit for. 
— Possession, Suit /or.-— Under section 7, read with 
sections 8, 9, and 10 of Act VIII of 1859, a plaintrif 
suing for mesne profits of land is not precluded from 
afterwards maintaining a suit for possession of such 
land. Pratap Chaiidra JBurua v. Sioarnamagi, 
4 B. L. P., F. B., 113, commented on. Monoh'ub 
Lael V. Gouei Sea^jcub I. L. B., 9 Calc., 283 

[12 C. L. B., 434 

32. — — Civil Procedure 

Code, 1859, s. 7. — Suit for mesne profits , — The 
plaintiffs having been dispossessed of a tank and of 
laud on its banks, recovered possession by a suit 
uiider Act XIV of 1859, section 15. The defendants 
then instituted a civil suit for determination of title, 
in which the plaintiffs were successful. The plain- 
tiffs on the 22nd Cheyt 1277 (3rd April 1871) insti- 
tuted a suit for the recovery of the value of fish taken 
by the defendants on the 27th Bysack 1276 (8th 
May 1869), the day of dispossession ^ but the suit 
was compromised. The plaintiffs now claimed mesne 
profits with reference to fish and grass appropriated 
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by the defendants from 1st Bysack 1277 to 7tb Bhadro 
1278 (12tli April 1870 to 22nd August 1871). Meld 
that the present claim for the period preceding 22nd 
Cheyt 1277 (the date of the former suit) was barred 
by Act VIII of 1859, section 7 that tbe previous 
suit as wmll as tbe present were really suits for dam- 
ages ; and that the previous suit and compromise 
ought to have iiiclutled all claims of the plaintiffs 
arising out of the dispossession, Saem Sibdab v. 
Kamaeuddy Sirdar . . 22 W. B., 424 

33 ^ — ... Civil Procedure 

Code, 1877, s. 43, — Suit for mesne profits,— The 
plaintiffs sued the defendants for possession of the 
land upon which certain trees stood, and for such trees, 
stating that on the 19th June 1879 the defendants had 
interfered with their possession of such trees and had 
wrongfully taken the fruit thereof. The plaintiffs 
subsequently sued the defendants for the value of the 
fruit upon such trees, alleging that on the 19tli J line 
1879 the defendants had wrongfully taken such 
fruit. Meld that as the cause of action— f.e., the 
taking of such fruit— was in both suits identical, 
and the plaintiffs not having claimed the value of such 
fruit as mesne profits in the first suit, the second suit 
was barred by the provisions of section 43 of Act X 
of 1877. Debi Dial SiNan v. Ajaib Sing-h 

[I. L. R., 3 All., 543 

3 ^ — . — Civil Procedtire 

Code, 1859, s. 7. — Suit for possession. — Subsequent 
suit for mesne profits, — 8,, the plaintiff’s guardian, 
and D., the husband of M., one of the defendants in 
the suit, held a mouzah in equal shares. 8. sold the 
half share held by her to M, ; some portion of the 
mouzah being in the possession of the other defend- 
ants, S, and D. sued them to recover it and also for 
mesne profits, and obtained a decree. The defendants 
appealed, whereupon S. filed a solehnamah. The 
decree was upheld, however, by the lower Appellate 
Court. In special appeal the Sudder Court refused 
to give the renouncing plaintiff any decree for mesne 
profits of a share. The plaintiff*, who had then come 
of age, was not represented in the litigation in the 
Court. Shortly afterwards he sued 8'. and M. to set 
aside the sale to M. and obtained 'a decree. On I)7s 
death 3L obtained possession of the land which had 
been the subject of the suit by S. and D. The plain- 
tiff now sued to recover a half share of the land sued 
for by S. and D., and of the mesne profits recovered 
or recoverable by M. under the decrees of the Sudder 
Court and the lower Courts, and to set aside the 
solehnamah. Meld that as to M. the suit was not 
barred by section 7, Act VIII of 1859. BAMiooHiiiir 
Ball v. Gooepebshad . • 5 KT. W., 172 

35 . — - — — Civil Procedure 

Code, 1877, s, 43. — Suit for recovery of immoveable 
property. — Mesne profits, — Mortgage. — Specific per- 
formance of contract. — Compensation.— 
to the terms of a mortgage, possession of the mort- 
gaged property was to he delivered to the mortgagee, 
and he was to take the mesne profits. The mort- 
gagor refused to deliver possession of the property, and 
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the mortgagee sued Mm to enforce specific perform- 
ance of the contract to deliver possession, and ob- 
tained a decree. At the time this suit v;as bronghti 
the mortgagee had been kept out of possession of the 
property for two years, during which time the mort- 
gagor had taken the* mesne profits. The mortgagee 
suhseciuently sued the mortgagor to recover the mesne 
profits of the mortgaged property for those two years. 
Meld that, as the mortgagee might in the former 
suit, in addition to seeking the specific performance of 
the mortgage-contract, have asked for such mesne 
profits by way of compensation for the breach of it ; 
and as the claim for possession and mesne profits 
were in respect of the same cause of action, — viz., the 
breach of the contract to give possession, — the second 
suit was barred by the provisions of section 43 of Act 
X of 1877. Lalji Mal n. Hulasi 

[I. L. B., 3 Ail., 660 

30, Suit for declara^ 

tion of title. — Might to possession. — The fact that, at 
the time when the purchaser of certain lands sued, 
with a view of confirming his title to the lands under 
his purchase, for a decree declaring such title, he was 
in a position to have sued for possession of the lands, 
was no bar under the provisions of section 7, Act 
Vlllof 1859, to his subsequently suing for possession 
of the same. Tuisi Eam v. Gang-a B-am 

[I. L. B., 1 AU., 252 

37, jgigfif to posses- 

sion. — Suit for declaration of title . — Civil Mrocedure 
Code, 1859, s. 7. — B. being able to sue, for the posses- 
sion of certain property, omitted to do so, and sued in 
the first instance only for a declaration of her right to 
such property. The Court refusing to make any such 
declaration, on the ground that she could sue for pos- 
session, U. then sued for possession. Meld that the 
second suit was not barred by section 7 of Act VIII 
of 1869. Daebo V. Kesho Bai 

[I. L. B., 2 All., 356 

38, — Suit for declara- 

tion of title. — Subsequent suit for possession. — Civil 
Mrocedure Code, 1882, s. 43. — When a suit for a 
declaration of title and confirmation of possession of 
certain land has been dismissed on the ground that 
the plaintiff was not in possession of the land at the 
time of instituting the suit, a subsequent suit on the 
same title to recover possession is not barred under 
section 43 of the Civil Procedure Code. A cause of 
action consists of the circumstances and facts which 
are alleged by the plaintiff to exist, and w^hich, if 
proved, will entitle him to the relief or to some part 
of the relief prayed for, and is to he sought for wd th- 
in the four corners of the plaint. Jibunti Nath 
Khan V. Shib Nath Chuclcerbuttij , 1. L. M., 8 Calc., 
819, followed. Nonoo Singh Monda v. An and 
Singh Monda . . I. L. B., 12 Calc., 291 

39, ■; .. I — Civil Mrocedure 

Code, 1877, s. 43. — Splitting remedies. — Suit for 
declaration of title and for possession. — Subsequent 
suit for possession, — Where a previous suit for a 
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declaration of title and confirmation of possession of 
certain land has been dismissed on the ground that 
the plaintiff was not in possession at the time of 
filing the suit, a subsequent suit on the same title for 
recovery of possession of the land is not baJrred under 
section 43 of the Code of Civil Procedure. Buzloor 
Roheeni v. Shmnsoonnissa JBegum, 11 Moore^s I. A., 
551, discussed. Jibitnti Nath Khan v. Shib Nath 
Chtjckeebutty 

[I. L. B., 8 Calc., 819 : 10 C. L. B., 537 

Komola Kaminy Debia v. Loke Nath Kue 

[I. L. B., 8 Calc., 825, note : 11 0. L. B,, 183 

40. Civil Mrocedure 

Code, 1859, s. 7. — Suit for declaration of right to 
share. — Suit for share. — A former suit brought by 
the daughter of one of four brothers of a joint 
Hindu family against her uncles for a declaration of 
her right to a share in certain bond-debts due to the 
joint estate (in which suit she obtained a decree), is 
not identical, under sections 2 or 7, Act VIII of 1859, 
with a subsequent action brought by the same plain- 
tiff against the same defendants for a distinct share 
in certain moneys which the defendants had since 
realised upon the bond-debts and had appropriated to 
themselves, a fresh cause of action accruing to the 
plaintiff from the time of such appropriation. Btr- 
EODA SOONDUEEE DOSSEE V. EaJ BuLLITB SeN 

[18 W. B., 202 

43_, — Civil Mrocedure 

Code, 1877, s. 43. — Suit for declaration of right . — 
Subsequent suit for possession. — In December 1878 

M. , a Hindu widow, in possession by way of main- 
tenance of a certain estate of which M. owned one 
third and M., B., and S. one third jointly, made a 
gift thereof to N. H. died in January 1879., In 
Pehruary 1879, E., M., B., and S. joined in suing 

N. for a declaration of their proprietary right in 
two thirds of the estates and to have the deed of 
gift set aside. The Court treated the suit as one for a 
mere declaration of right, and dismissed it with refer- 
ence to section 42 of the Specific Relief Act, 1877, on 
the ground that the j)laintiffs had omitted to sue for 
possession, although they were able to sue for it. In 
November 1879, M., M., B,, and S. again joined 
in suing N., claiming possession of two thirds of the 
estate, and to have the deed of gift set aside. Mer 
Sthaet, C. J., and Steaight and Oldeield JJ., that 
the causes of action in the tvvo suits being different, 
the second suit was not barred by the provisions of sec- 
tion 43 of the Civil Procedure Code. Mer Tyerell, 
J., that the plaintiffs being entitled to only one 
remedy in the former suit, the provisions of section 
43 were not applicable to the second suit. Eaai 
Sewak Singh v, Nakched Singh 

[I. L. B., 4 AH., 261 

42, — — Civil Mrocedure 

Code, 1859, ss. 7 and 15. — Beclaratorg decree.-— 
Subsequent suit for co7zsequeniial relief . — Civil 
Mrocedure Code (Act K of 1877), s. 43. — The plain- 
tiffs brought a suit to have themselves declared 
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entitled to an accomit, and obtained sncli a declaratory 
decree without asking for or obtaining any conse- 
quential relief. The defendants took no steps to 
render an account^ and the plaintiffs brought another 
suit against them ^‘for the amount of such Company's 
papers and other debts that might he found due by 
the defendants on an adjustment of accounts." Meld 
that the plaintiffs were not barred from bringing 
such a suit, section 15 of Act VIII of 1859 being in- 
tended to modify the provisions of section 7 of the 
same Act. Tulsi Earn v. Q-wnga Mam, I, L, M,, 
1 All., 252, followed and approved. Kalidhuk 
Chuttapadhya u. Shiba Nath Chhttapadhya 

■ [I. L. E.3 8 Calc.9 483 ; 11 C. L. B., 67 

^ ■ — — Ciml Mrocedure 

Code, 1859, s, 7 , —Declaratory decree.— Suit for 
possession of immoveable property. — BelinquisTimeni 
of part of claim.— Act VI JI of 1859, s. 15 . — 
“ Belief. In 1868 B, made, it was alleged, a gift 
of a zemindar! estate to K. In 1869 B. died, and 

K. ^s name was recorded in the revenue registers in 
the place of B.^s name in respect of the estate. In 
1870 AT. died, and her daughter 8. applied to have 
her name recorded in the revenue registers in respect 
of the estate. Jf., the illegitimate son of B., object- 
ed, claiming to have his name recorded. His ob- 
jection having been disallowed and S.^s name having 
been recorded, If., in 1876, sued 8. for a declaration 
of his proprietary right to the estate, and on the 29th 
June 1878 obtained such declaration. In January 

1880 M. sold a moiety of the estate, and in' Decem- 
ber 1880 8. sold the entire estate. In February 

1881 M.^s transferees sued and her transferee for 

possession of the moiety of the estate transferred 
to them by M. Meld by the Full Bench (Stuaet, 
C. J.f dissenting) that such suit was not barred by 
the provisions of section 7 of Act VIII of 1859 by 
reason that M, had omitted to claim in the suit of 
1876 possession of the estate. Dario v, Kesho 
Baii I. L. M., 2 All., 356 ; and Kalidhun CJiatiur* 
padliya v. Shiho Nath Qhutiurpadliya, L L. B., 
8 Calc., 48S, followed. Meld by Stuaet., C. J., 
that such suit was barred by the provisions of sec- 
tion 7 of Act VIII of 1859 by reason of such omis- 
sion. Dario v. Kesho Mai, I. L. R., 2 All., 356, 
distinguished. The meaning of the term relief " 
explained, and the distinction between it and the 
term cause of action" pointed out. Saesuti v. 
Ktfnj Behaei Lab . . I, L. B., 6 All., 345 

44 ^ — ^ Civil Procedure 

Code, 1859, s. 7. — Fraud. — Cause of action, — 8., as 
one of the heirs of his hrotlier M., sued the sons of 
M., the other heirs of M., for, amongst other things, 
a declaration of his right to share in the rights and 
interest of Jf. as the mortgagee under a deed of 
mortgage, which he valued at the principal sum ad- 
vanced under the mortgage, — viz., S5,600, — stating 
his cause of action to be the obstruction caused by the 
sons of M. to his sharing in M!s estate. He obtain- 
ed a decree declaring his title to the share claim ed- 

L. , one of the sons of if, had fraudulently concealed 
from and kept 8. in ignorance of the fact that pre- 
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viously to the suit he had realised B8,024 under the 
mortgage. On this fact coming to Si's knowledge he 
sued the sons of Jf. to recover his share of that sum. 
Meld that the second suit was not barred by section 
7 of Act VIII of 1859. Bulwani 8ingh v. Chittan 
Singh, 3 N. W., 27^ followed and observed upon, 
Lachmah Sihgh V . Saistwab Singh 

[I. L. E., 1 AH, 543 

45^ Civil Brocedure 

Code, 1859, s. 7. — Separate causes of action. — Sec- 
tion 7 of Act VIII of 1859 required that^ every suit 
should include the whole of the claim arising out of 
the cause of action, meaning the whole of the claim 
arising out of the cause of action upon which the 
suit was brought, not that every suit should include 
every cause of action or every claim which the plain- 
tiff had against the defendant. Accordingly, where 
a plaintiff had sued to obtain his share of an estate in 
land, in consequence of having been wrongfully dis- 
possessed by the defendant, whom he afterwards in 
the present suit sued for his share of personal proper- 
ty, being entitled to both under a will, it was held 
that the subsequent suit was not barred by reason of 
the non-claim ill the prior one. The claim in respect 
of the personalty had not arisen out of the cause of 
action which existed in consequence of the wrongful 
dispossession ,* the case was not like one of the con- 
version of several things; and the causes of action 
were distinct. Buzlur Buheem v. Shamsoonnissa 
Begum, 11 Moored L A., 551, referred to. Pitta- 
EUE Eaja V , SxjEiYA Rau .... I. L. B., 8 Mad., 520 

S. C. Rajah oe Pittaptjb ®. Mahipati 

SuEYA . . . L. B., 12 I. A., 116 

40. — Suit for pro» 

perty ly person having a right in Uvo capacities.-— 

J. had a right to share in a certain estate, as an heir 

to her father, and also as an heir to her brother. 
She transferred such right by sale to M. M. sued 8., 
who had acquired the whole estate by purchase at 
sales in execution of decrees against the other heirs of 
Ms brother, for Ms share as one of her brother's 
beirs in such estate, and obtained a decree. M. then 
sued 8. for J.^s share as one of her father's heirs in 
such estate. Meld that M. was debarred from 
bringing the second suit by the provisions of section 
43 of Act X of 1877. Shapkatunissa v. Shib 
Sahai . . , . I. L. B.., 4 AIL, 171 

47 ^ Civil Procedure' 

Code, 1859, s. 7. — Different cantse.s of action. — Suit 
for possession of land . — Suhsequeni suit for trees . — 
In 1869 P. brought a suit against Ills grandmother 

K. and another person for possession of a piece of 
land which P. alleged had descended to him from 
his grandfather. In 1870 P. sued the said K. and 
one E. for some trees which he also claimed by right 
of inheritance from his grandfather. Meld that the 
causes of action in the two suits by P. were different, 
— viz., unlawful alienations by K. of the respective 
properties, the subject-matter of the different suits. 
Seetiori 7, Civil Procedure Code, requires that every 
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suit sliould include the whole of the claim arising 
from the same cause of action ; hut although the 
Civil Procedure allows of claims arising from differ- 
ent causes of action being included in the same 
plaint, there is no provision of law which makes it 
obligatory on the plaintiff to do so. Pragi-ti 
P uDAEji V. Endaeji Bhimbhai . 9 Bom.j 257 

43. — Se^parate suits 

for ^ropey'ty acquired under one sale-deed, — Civil 
Frocedure Code,, ss. 42, 43. — purchased two houses 
under the same sale-deed. Four years afterwards 
he sued for possession of one of the houses, alleging 
that he had been dispossessed hy the ancestor of the 
defendant. Subsequently he sued the same defend- 
ant for possession of the other,, alleging that, at the 
time when he instituted the former suit, he had 
aheady been dispossessed of the house now in ques- 
tion, and hy the same person. Meld that, although 
the plaintiff^s title to both houses rested on the title 
acquired by him under one and the same sale-deed, 
yet the cause of action — viz., his ouster from the two 
houses on different occasions — gave rise to two se- 
parate causes of action, which he was not bound to 
join in the former suit, there being nothing in the 
Civil Procedure Code to compel him to do so. Jar dine, 
Shinner,^ Co., v. Shama Soonduree JDehia, IB W. 
F., 196 j and Mam Sunder Saha v. JDelanney, 20 W, 
JS., 103, referred to. Riayatublah Khan r. Nasie 
Khan .... I. L. R., 6 AIL, 616 

49 . — after 

suit hy Ms father for same cause of action. — A suit 
by an heir on the same cause of action on which a 
suit was previously brought by his father, and for 
property which, though different, might have been in- 
cluded in that suit, is barred by section 7, Act VIII 
of 1859. SooEUJ Peeshad Tewaey v. Saheb Lall 
Tewaey . ... , 8W. R. 525 . 

50. Civil Frocedure 

Code, 1859, s. 7. — Suits for property purchased at 
different times. — A former suit for a share of property 
purchased in the name of G., one of the members of 
a joint family which claimed it to be joint property, 
does not bar the qdaintiff from suing for other of the 
family property which was bought in the name of 
A/.,' another of the members, at another time, the latter 
claim being no part of the claim arising out of the 
cause of action in respect of the property first men- 
tioned so as to come within the meaning of Act VIII 
of 1859, section 7. Ramhiteey Mondijl v. Mo- 
THOOE Mohbn Mondul . 20 W. B., P. C.j 450 

51 . — — Suit for share of 

property not included in former suit because the 
permission of Government was necessary to sue . — 
The plaintiff* brought a suit in 1860 against the de- 
fendants to recover his share in the joint family pro- 
perty. The present claim,* which was for a share in 
the rents of certain inam lands, also joint family 
property, was not included in the suit of 1860. At 
the date of the former suit the laud in respect to 
which the present suit was brought was subject to 
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the provisions of Regulation IV of 1831, and the 
Civil Courts had no jurisdiction to try the suit in 
respect to such land without the permission of the 
Government. It did not appear that the plaintiff 
had applied to the Government for permission to sue. 
Meld that the plaintiff was not precluded hy section 
7 of the Civil Procedure Code from maintaiiiiiig the 
present suit. Meaning of the words “ cause of action 


discussed. 

Mudali 

Pattaeayy Mtjdali V. Ahbimuba 
5 Mad., 419 

62. — 

Separate claims 


in same right . — Civil Frocedure Code, 1859, s. ' 7 . — 
Where the plaintiff claimed hy right of inheritance 
for partition of one out of a number of villages left 
hy his ancestor, and the lower Court dismissed the 
claim as untenable under section 7, Act VIII of 
1859, — Meld that that section, though it might 
operate as a bar to any future claim by plaintiff for 
partition of the remaining villages hy right of in- 
heritance, could not be held to bar the present claim. 
Choe Singh v. Bahadooe Singh . 1 Agra, 55 

53. Suits for pro- 

perty possessed under different rights. — Distinct 
causes of action. — Where a lessee in one case, after 
resuming certain rent-free lands on behalf of his 
landlord, retained them in his own possession, and, 
in another case, retained portions of land which he 
had obtained hy way of lease, — Meld that, -though the 
lessor’s title to recover was the same, the causes of 
action were entirely distinct. PooBGA Kate Koy 
Chowbhey t). Roy Kaleb Naeain Roy 

[24^7. B., 212 

54 . Suits hy heir to 

cancel alienations made at variotcs times. — A widow 
of a deceased Mahomedaii alienated her husband’s 
property by two deeds to different persons at differ- 
ent times. A suit was -brought hy the heirs of the 
deceased, first to set aside the second' alienation, and 
then a second suit to cancel the first alienation. 
Meld that section 7, Act VIII of 1859, did not bar 
the second suit. The heir’s cause of action agdinst 
different alienees, who have acquired possession under 
alienations made at different times and under differ- 
ent circumstances, was not%ne and the same, the 
question of right of succession to the deceased and 
widow’s competency to alienate arising equally in 
both the cases notwithstanding. It was not obli- 
gatory on the heirs to make all the alienees parties to 
the first suit upon pain of forfeiting all future right 
of suit against them by reason of such omission. 
Jehan Bebeb V . Saivuic Ram 

[1 Agra, F. B., 109 : Ed. 1874, 82 

55 . .. M 'S .. - Suit to set aside 

alienations of portions of estate, — A Hindu, whose 
share in an ancestral estate had been alienated by a 
co-proprietor, instituted simultaneously three differ- 
ent actions against the co-proprietor, and the persons 
to whom the alienations had respectively been made, 
to recover several distinct parcels of land wliicli 
constituted his share. Meld that as the plaintiff had 
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but one single cause of action against tlie co-proprie- 
tor; lie ouglit to have brouglit but one suit against 
Hm, and either included all the alienees in this suit, 
or brought separate actions against the alienees for 
the several pieces of land in their possession, and 
caused the proceedings in these suits to he stayed till 
the suit against the co-proi>rietor was determined. 
The course of procedure last indicated is the more 
correct course. Vithu 'd. Nabayaf Dabhtjlkab 

[5 Bom., A. a, 30 

50 ^ Civil ^Procedure 

Code, 1877, s. 43.— Act Till of 1869, s. 7. —Suit for 
partition of portion of property. — If a person inten- 
tionally omit to sue for any portion of his claim, the 
provisions of section 43 of Act X of 1877, as well as 
the provisions of section 7 of Act VIII of 1859, bar 
the institution of a second suit for the portion so 
omitted ; so that where a family property consisted 
of lands as well as debts, and the plaintiff at first 
sued for a partition of debts only, and then compro- 
mised and withdrew the suit without the permission 
of the Court, it was held that his second suit to de- 
mand a partition of the whole property "was not 
maintainable. Ueha tJ. Daga 

[I. L. E., 7 Bom., 182 

57. Different cause 

of action. — Suit for share of undivided property . — 
Subsequent suit for partition of whole of the pro^ 
perty. — In applying the provisions of section 7 of the 
Code of Civil Procedure, 1859, the first thing to be 
considered is whether the cause of action in the second 
suit is the same as the cause of action in the first. 
If the cause of action be the same, the second suit is 
barred in respect of any portion of the claim omitted 
from the first suit, hut not 'otherwise. Accordingly 
where the plaintiff, as a member of an undivided 
Hindu family, sued for a share of a particular portion 
of the family property leaving the rest undivided, 
and his suit was rejected, as it had not been brought 
for his whole share, it was held that the suit was no 
bar to a second suit to have the whole property 
divided, as the causes of action in the two suits were 
entirely distinct. Kaeaji bik Rafoji v. Bapitji 
BIST Madhatbav . ' . 8 Bom., A. C., 205 

58. — Civil Procedure 

Code, 1859, s. 7 . — Suit for partition omitting mort- 
gaged lands. — Subsequent suit for share of mortgaged 
lands.— ^\\c plaintiffs in 1863 sued the defendants 
for the plaintiff‘"s share in certain undivided family 
property, and did not include in their claim certain 
lands then in the possession of mortgagees, which 
lands had been mortpged by one of the defendants 
as manager of the family. The defendants subse- 
(piently redeemed the mortgaged lands. The plain- 
tiffs then filed a suit to recover their share of the 
lands so redeemed. Held that they w'ere entitled to 
maintain such suit, as the mortgaged lauds had not 
been available for an actual partition at the time 
of the former suit. Balkeishna Vithab v. Haei 
Shakkae . . , .8 Bom., A. C., 64 
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59 . Omission of mort*- 

gaged f eld in suit for partition . — Subsequent siiit , — 
InT861 the plaintiff brought a general partition suit 
(Ho. 1363) to recover his share of the family property 
in the possession of the first defendant and did not 
include in that claim a field then in the possession of 
a mortgagee. The field was subsequently redeemed 
by tbe first defendant, wbo again mortgaged it to the 
second defendant. The plaintiff then filed the pre- 
sent suit to recover his sliare in the field. The first 
Court allowed the plaintiff^s claim, hut the District 
Judge on appeal threw it out, on the ground that it 
was barred both by section 7 of the Civil Procedure 
Code, 1859, and by the law of limitation.'’’ The 
Judge based the latter finding on certain allegations 
made by the plaintiff in suit Ho. 1363, and in another 
suit brought by him against the first defendant and the 
then mortgagee of the field, from which allegations 
the Judge inferred a separation between the plaintiff 
and the first defendant. Held in special appeal that 
the claim was not barred by section 7 of the Civil 
■ Procedure Code, because the mortgaged field was not 
available for an actual partition at the time of the 
former suit, No. 1363 of 1861. The true question 
for consideration in cases of this kind is whether the 
former suit w^as one in which the plaintiff might have 
recovered precisely that which he seeks to recover in 
the second, and where the former suit is one for an 
actual division of property, the plaintiff is not bound 
in it to ask for a declaration defining his right in 
property not then capable of division. jBalTcrishna 
Vithal V. Hari Shankar, 8 Bom., A. C., 64, follow- 
ed. NaBAIN BaBAJI DABHOLKAE V. PANDUBAm 

Eamchandea Dabholeae . . 12 Bom., 148 

go, ' - Civil Procedure 

Code, 1882, $. 43. — Relinquishment of part of 
claim. — Suit for maintenance and suit for a share of 
the inheritance, distinguished . — Cause of action . — 
JSlection, Doctrine of. — Succession Act {X of 1866), 
s. 172, ecpcep. — A testator bequeathed all his pro- 
perty to his nephew, in which he included the share 
of his brother’s widow in the ancestral property ,* hut 
at the same time made a suitable provision for her 
maintenance and worship. The widow at first sued 
for and obtained the allowance allotted to her under 
the will, and afterwards brought a suit for a share in 
the ancestral property. Held that, although having 
regard to the doctrine of election (Succession Act, 
section 172) the widow was precluded from again 
bringing a suit for a share of the ancestral property, 
it could not he said that the suit was barred under 
the provisions of section 43 of the Code of Civil Pro- 
cedure, inasmuch as the two claims were distinct, 
and indeed inconsistent, and did not arise out of the 
same cause of a,ction. Peamaba Dasi v. Lakhi 
Naeain Mittee . . I. L. E., 12 Calc., 00 

01^ — - — ^ Suits to recover 

money misappropriated Vy manager of joint estate.— 
Civil Proced^ire Code, 1859, s. 7. — In a suit by mem- 
bers of a Hindu family wliich had become separate in 
1862, to recover certain moneys said to have been mis- 
appropriated by the defendant while manager of the 
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Joint estate, it appeared that the plaintiffs had previ- 
ously sued him since the separation to recover certain 
other moneys belonging to the said joint estate, also 
said to have been misappropriated by him while 
manager, and obtained a decree. Meld that the 
present claim should have been included in the former 
suit 5 and whether the omission was by mistake or 
not, it must be taken to have been relinquished, and 
under section 7 of Act VIII of 1859 could not now be 
entertained. Ganesh Chandea Chowdhky v. Ram 
CooMAE Chowdhey . 3 B. L. R .5 a. C., 265 

S. C. Radha Kishoee Debia v . Ram Coomae 
Chowdhey . . . .12 W. R., 79 

G 2 . ^ Suit to recover 

money misappropriated hy agent , — In a suit to 
recover certain sums of money misappropriated by 
defendant as plaintiff^ s general agent, where a similar 
suit had been brought against the same party upon 
a like allegation as to other sums of money, — MLeld 
that all the acts of misappropriation having occurred 
before plaintiff called upon defendant to render an 
account, constituted a claim arising out of one and the 
same cause of action, Monohue Das v. Seetul 
Peeshad 23 W. R., 418 

03. — — — ’Relinquishment 

of lands in another talooh, — Civil Rrocedure Code^ 
1859, s. 7 . — Where, in a former suit to set aside the 
sale of a tenure, the j)laintiff in specifying the lauds 
subject to that tenure excluded a portion of the lands 
once , included therein as having been by a survey 
award included in the adjacent talook, — Held that 
the exclusion of such land from the former suit was 
not a relinquishment within the meaning of section 
7, Act VIII of 1859, so as to affect the right of the 
plaintiff to maintain a suit for the laud so excluded. 
Peosune'O Chunbee Banbejee V. Rally Peesaud 
Ghose .... W. R,5 1864, 134 

04 ;^ 'Estates in differ- 

ent districts, — Civil Procedure Code, 1859, s. 7 , — 
The plaintiff claimed two estates as belonging to her 
deceased husband from which she alleged she was 
dispossessed by the principal defendant and others 
claiming under her. The estates , were situated in 
different districts, A. and B. She obtained, a decree 
for possession of the estate in A. In a subsequent 
suit for the estate in B. she alleged a different act of 
dispossession, but the defendants were the same. 
Seld, the cause of action in both suits was the same, 
and that as she could have proceeded under section 
12 of the Code and brought one suit for hotli estates 
in either A. or B., the suit was barred by section 7 
of the Code. JuMOONA Dassee Chowdheanbe v. 
Bamasoondeeee Dassee Chowdheanee 

[2 W. B., 149 

05 ^ — — — - Civil Procedure 

Code] 1877, s. 43, Suit on mortgage of property in 
different districts. — Former suit on one portion only, 
~-A., B., C., and D. were the proprietors of a 
2 annas 13 gundas share in mouzah E., and also of a 
2 annas 13 gundas share in mouzah E., both in the 
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district of Bhagalpore. On the 19tli September 
1872 A, mortgaged a 1 anna 4 pies share of E. to 
jM. On the 20th September 1872 A., B,, C., and 1), 
mortgaged tbeir shares in E. and F., together wuth 
property in the district of Tirhoot, to the plaintiff'. 
On the 24tli March 1873 A. mortgaged his share in 
E. and F. to J. On the 13th November 1874 A. and 
B. mortgaged their shares in E. to K, On the 25th 
March 1874 J. obtained a decree on his mortgage* 
and the interests of A. and B. were purchased on the 
5th January 1875 by L. On the l7th April 1874 

M. , to whom the first mortgage had been assigned, 
obtained a decree and attached the property mort- 
gaged. L. objected that he had already purchased 
the interest of A., and on the objection being allowed, 
Jf. instituted a suit against L. for a declaration of 
priority, and obtained a decree on the 9th August 
1876. In execution of this decree the property first 
mortgaged was sold on the 4th March 1878, and after 
satisfying the mortgage a surplus of R7,664 remaiu- 
ed. After the institution of the first suit and before 
BJ's purchase, the plaintiff instituted a suit upon his 
mortgage in the Tirhoot Court without having ob- 
tained leave to include that portion of the mortgaged 
property situate in the Bhagalpore district. On the 
I7th July 1874 a decree w^as made in this suit. On 
the 17th January 1877 K. obtained a decree on his 
mortgage, and the shares of A. and B. in E. were 
sold, and purchased on the 3rd September 1877 by 

N, The plaintiff had his decree transferred for 
execution to the Bhagalpore Court, and he attached 
the surplus sale-proceeds and a 1 anna 9 gundas 
share in E. This attachment was withdrawn on the 
objection of L., who drew out the surplus sale-pro- 
ceeds. The share purchased by JV. was also released 
from attachment. The plaintiff now sued L., Ff,, and 
the mortgagors for a declaration that his decree of 
the 17th July 1874 affected the E. property,^ to re- 
cover the surplus sale-proceeds from L., and in case 
the decree should not he valid to the extent mention- 
ed, for a decree declaring his prior lien on the pro- 
perty in E. Meld that the cause of action had been 
split. Qrislh Chunder Mookerjee v. Ramessuree 
Dehia,22 W. R., 308; and Kurun Singh v. Mahomed 
Fyas Ali Khan, 10 B. L. R., 1, followed. BuNaSEE 
SlNaH V. SOOBIST Lall 

[I. L. B., 7 Calc., 739 : 10 C. L. B., 263 

00 , — — Civil Procedure 

Code, 1859, s. 7.—Multifariousness.Se(Aioi\ 7 of 
Act VIII of 1859 does not bar a suit for a declara- 
tion that property in the defendant’s possession is 
subject to the mortgagee’s lien, on the ground that 
such property was part of the property mortgaged, 
and was not included in a previous suit against other 
parties for other portions of the property. Ik the 
MATTEE OE THE PETITIOK OP HUEEY MOHHK 

Paeamakick " 

[14 B. L. B., 418, note ; 15 W, R., 480 

07^ — Suit to set aside 

mortgage 'by Mindu ivldoiv.— Civil Procedure Code, 
1859, s, 7. — A Hindu widow executed deeds of gift 
in which her late husband’s mother, the nearest 
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reversioner, concurred. After tlie death of the 
widow, but in the lifetime of the mother, the next 
presumable reversioner sued to set aside the deeds 
and for possession. Such suit was held to be no bar 
to a second suit by the same plaintiff to set aside 
a mortgage by the widow and the mother of the 
deceased of a portion of the property which was the 
subject of the first suit, although in that suit the 
property was described as subject to the mortgage, 
and the name of the mortgagee was mentioned. 
The true test of the application of section 7 of 
Act VIII of 1859 is, whether there has been a split- 
ting of the cause of action. G-olab Singh v. 
Kueun Singh. Kuhttn Singh n. Mahomed Fyaz 
Am Khan . . . 10 B. L. B., P. C., 1 

[14 Moore’s I. A,, 176, 187 

03^ Suit for declara- 

tion of lien. — Surplus sale-proceeds. — Civil Fro- 
cednre Code, 1S59, s. 7. — A mortgagee brought a 
suit against the mortgagor to have a declaration of 
his lien over the mortgaged properties, and obtained 
a decree. He afterwards hi ought another suit 
against certain attaching creditors of his mortgagor, 
to have a declaration of his lien over certain surplus 
moneys in the hands of the Collector, who, previously 
to the institution of the first suit, had sold certaiu of 
the mortgaged properties free of all incumbrances 
for arrears of Government revenue. Held that the 
second suit was not barred under Act VIII of 1859, 
section 7. Keistodass Kundoo v. Ramkant Roy 
Chowdhey 

[I. L. B., 6 Calc., 142 : 7 C. L. R., 396 

09^ Suit for redemp- 

tion . — Omission of claim for improvements and ac- 
cretions.—- Civil Procedure Code^ 1859) s. 7. — A suit 
for redemption of land, without specification of de- 
tails, includes a claim for restoration of all accretions 
and improvements which it may have received while 
in the hands of the mortgagee j and if the Court 
omits to adjudicate upon part of the claim, the mort- 
gagor is not precluded, by section 7 of Act VIII of 
1859, from bringing a second suit in respect of that 
j)art. Bakshieam Gangaeam v. Daektt Tuka- 
KAM 10 Bom., 369 

70. Suit for overpay- 

ments to mortgagee in possession after suit to redeem. 
— Civil Procedure Code^ 1859) s. 7. — Where a mort- 
gagor filed a suit to redeem mortgaged lands, alleg- 
ing that the mortgagees in possession had been over- 
paid, but did not, in that suit, claim to recover the 
overpayments, which were therefore not awarded to 
him, it was held that he could not recover such 
overpaypients in a fresh suit brought for that pur- 
pose, as his claim was barred by section 7 of the 
Code of Civil Procedure. Baloji Tamaji Pothae 
V, Tamangouda bin Ghanasyam Gouda* 

[6 Bom., A. C., 97 

71. — — Suit,<t for posses- 

sion of mortgaged property . — Civil Procedure Code, 
1882) s.d S.—N. being mortgagee in possession of five 
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eighths of a pangu (share) of certain land — security 
for a debt of R400— hypothecated his rights to M. in 
1876. In 1878, K. bought two eighths of the said 
five eighths from the mortgagor. In 1879, K. sued 
IS. claiming possession of his two eighths on payment 
of R400 and obtained a decree and possession there- 
of. Pending this suit, JS, assigned liis mortgage to 
M. M- was aware of the suit, and AT. was aware of 
the assignment when he paid R400 into Court for iV. 
In 1883, AT. bought the remaining three eighths from 
the mortgagor and sued AT. and M. to recover posses- 
sion thereof. M. pleaded that the suit was barred by 
section 43 of the Code of Civil Procedure, inasmuch 
as AT. might have recovered the five eigliths in the 
suit against AT, — Meld, that this plea was bad. 
Beahannayaei V. Keishna 

[I. L. E., 9 Mad., 92 

’12, - — Civil Procedure 

Code, 1877, s. 43.— Leave to omit to sue for any re- 
medy.— First hearing of The plaintiff held a 

mortgage of certain immoveable property given to 
him by the defendant to secure the repayment of a 
loan of money with interest. The plaint stated the 
fact of the mortgage, but prayed only for a money- 
decree. The mortgage contained a personal under- 
taking to repay. Plaintiff’s counsel, directly upon 
the case being called on for hearing and before the 
case had in any way been gone into, applied (under 
section 43 of Act X of 1877, Civil Procedure Code) 
for leave to reserve his remedies under the mortgage, 
taking then only a money-decree— an application 
which, it is provided by tliat section, must he made 
“ before the first hearing.’’ Held that the applica- 
tion w^as not too late. Pestonji Bezonji v. Ab- 
DooL Rahiman . . I. B, R., 5 Bom., 463 

73 , Civil Procedure 

Code, 1877, s. 43. — Ees judicata, — BelcTcTian Agri- 
culturists^ llelief Act, XVII of 1879. — Mortgagor . — 
Mortgagee. — Suit for account merely.— Subsequent 
suit for possession. — Where there has been a suit 
between an agriculturist mortgagor and his mort- 
gagee for an account merely, a subsequent suit for pos- 
session on payment of the money declared to be due 
is barred under either section 13 or section 43 of the 
Code of Civil Procedure. Bhau Balaji v. Haei 
Nilkantheav . . I. Is. R., 7 Bom., 377 

74 ^ Civil Procedure 

Code, 1877) s.43,— Pond for the payment of money 
hypothecating property as collateral security for 
such payment. — Omission of claim. — The obligee of 
a bond for the payment of money, hypothecating im- 
moveable property as collateral security for such pay- 
ment, sued for the moneys due on the bond, but omit- 
ted to claim the enforcement of his lien, and obtain- 
ed a decree only for the payment of the amount of 
the bond-debt. He subsequently sued to enforce his 
lien. Held that, under section 43 of Act X of 1877, 
as amended by section 7 of Act XII of 1879, he could 
not be permitted to sue to enforce his lien. Gumani 
V. Ram Padaeath Lal . I. Is. E., 2 All., 838 
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75^ : Procedure 

Code^ 1877, s. 45 . — Omission to sue for one of several 
reiuedies. — Mortgage. — A mortgagee had two reme- 
dies in respect of the mortgagor's breach to pay the 
stipulated interest at the time fixed by the contract 
of mortgage, one being a suit on foreclosure proceed- 
ings to convert the mortgage into a sale, and the 
otlier a suit to recover his money against his debtor 
by enforcement of his lien against the mortgaged 
property. He sued for the first remedy in respect of 
such breach, omitting the second. His suit was dis- 
missed on the ground that he was not entitled to such 
remedy until the expiration of the mortgage term. He 
afterwards sued for the second remedy. Seld that, 
inasmuch as the mortgagee w’as not at the time of 
his suing for the first remedy a person entitled 
to more than one remedy,’^ iiot being ‘‘entitled” to 
tlie first but only to the second, his omission at that 
time to sue for the second remedy was not under sec- 
tion 43 of Act X of 1877 a bar to his afterwards 
suing for it. Piaei -o, Khialt Ram 

[I. Ii. B., 3 All., 857 

7 ^, Civil Procedure 

Code, 1877, s. 43. — Lease hg usufructuary mort- 
gagee of mortgaged property to mortgagor.- — PCypothe- 
caiionof mortgaged property as security for rent . — 
Suit for rent in Revenue Court. — Suit for enforce- 
ment of lien in Civil Court. — The usufructuary 
mortgagee of certain land gave a lease of it to the 
mortgagor, the latter hypothecating the land as se- 
curity for the payment of the rent. Arrears of rent 
accruing, the mortgagee sued the mortgagor for the 
same in the Revenue Court and obtained a decree. 
Subsecpiently the moi-tgagee sued the mortgagor in 
the Civil Court to recover the amount of such decree 
hy the sale of the land, claiming under the hypothe- 
cation. Seld that the second suit was not barred hy 
the provisions of section 43 of Act X of 1877. Ban- 
da Hasan v. Abadi Beg-um . I. L. B., 4 All., 180 

77 ^ — Civil Procedure 

Code, 1877, s. 43. — Mortgage. — Decree enforcing 
lien. — Suit against purchaser to enforce decree.— 
The obligee of a bond for the payment of money, in 
which certain property w^as mortgaged as collateral 
security, sued the obligor for the money due on such 
bond, claiming the enforcement of such mortgage. 
At the time the suit was brought such property was 
in the possession of a third person, who had pureliased 
it at a sale in execution of a money-decree against the 
obligor of such bond. The obligee did not make the 
purchaser a defendant to the suit. He obtained a 
decree in the suit for the sale of such property. Be- 
ing resisted in bringing it to sale by the purchaser, 
he sued the purchaser to have it declared that such 
poperty was liable to be sold under his decree. 
Meld that such second suit was not barred by the 
provisions of section 43 of the Civil Procedure Code. 
Baeraiohs Chaudeei V. SuRju Naik 

[I. L. B., 4 AIL, 257 

, ',73, ; Civil Procedure 

Code^ 1877, s. 43. — Lease hy usufructuary mortgagee 
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of mortgaged property to mortgagor. — Eypotheca- 
tion of mortgaged property as security for rent.— 
Suit for rent in Revenue Court . — Suit for enforce- 
ment of lien in Civil Court. — The usufructuary 
mortgagee of certain laud granted a lease of such 
land to the mortgagor, the latter hypothecating the 
land as security for the payment of the rent. Ar- 
rears of rent accruing, the mortgagee sued the mort- 
gagor for the same in the Revenue Court and 
obtained a decree. Subsequently the mortgagee sued 
the transferee of such land in the Civil Court to 
recover the amount of such decree hy the sale of the 
laud, claiming under the hypothecation. follow- ' 

ing Banda Hasan v. Abadi Begam, I. L. R., 4 All., 
180, that such claim was not barred by the provisions 
of section 43 of Act X of 1877 ; that it could only be 
made through the medium of the Civil Court; and 
that the shape in which it was presented was perfectly 
regular. Iaiami Be&am v. Gobind Prasad 

[I. L. B., 4 AIL, 318 

79 ^ - Omission to 

claim compensation-money. — Subsequent suit. — Civil 
Procedure Code, 1859, s, 7. — A., a Hindu widow, 
granted, without legal necessity, a mokurrari lease of 
certain raouzahs, portion of her husband^s estate, to 
B. During B.’s possession part of the lands com- 
prised in the granted mouzahs were taken up hy 
Government, and the compensation-money was lodged 
in the Collectorate. A. having afterwards died, the 
next heirs of A/s husband, on the 7th October 187l> 
sued B. to recover possession of the mouzahs, but not 
being aware of the facts, did not in that suit claim 
the compensation-money lying in the Collectorate. 
While this suit vras still pending, B., in March 1872, 
drew the compensation-money out of the Collectoi-ate, 
The heirs, after obtaining a decree against B. for 
possession of the mouzahs, on the 13th September 
1875 instituted a fresh suit against him to recover 
the compensation-money wrongfully drawn out by 
him from the Collectorate. Meld that the suit was 
not barred hy section 7 of Act VIII of 1859. Meld, 
further, that the claim of the heirs was a proper sub- 
ject for a regular suit, and could not have been heard 
and determined in the course of the proceedings in 
execution of the decree which they had obtained 
against B. for possession of the mouzahs. Nxtnd 
Lall Bose v. Aboo Mahomed 

[I. L. B., 5 Calc., 597 

S. C. Mend Ladl Bose v. Abu Syed 

[5 C. L. B., 45 

80. — Civil Procedure 

Code, 1882, s. 43. — Suit for money paid under Land 
Acquisition Act. — In 1876 K, sued M. on a bond, 
dated 25th December 1869, for R5,000, hy which 
certain land in the district of South Tanjore was 
hypothecated as security for the debt, and obtained a 
decree on the 6th of April 1876 for the sale of the 
lands, which he purchased on the l7th August 1876 
for R6,000. K. then discovered that part of the land 
hypothecated, situated within the jurisdiction of the 
Subordinate Court at Kumbakonam, had been ac- 
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qiiired by a railway company under tlie Land Acqui- 
sition Act in 1874, and tliat the compensation, ii460 
(claimed by ilf/s motber, who sold the land to the 
company), was lodged in the treasury of Kumba- 
konam in the name of M,’s mother. K. having ap- 
plied to the Subordinate Court for an order for pay- 
ment out of this sum, the Court, by order dated 28tb 
February 1880, directed that the question of title to 
the money should be decided by suit. K, then sued 
ilT., as the sole heir of his deceased mother, in the 
District MiiusiFs Court of Tiruvadi (where M. re- 
sided), for a declaration of right to and to recover the 
said sum of ft460. The suit was died on the 4th 
September 1880. On the 16th April 1880 M, assign- 
ed his interest in the money sued for to F., who w-as 
made defendant in the suit on his own application, 
and pleaded that the land having been acquired by 
the railw^ay company in 1874, before the suit upon 
the bond was filed, this suit was barred by section 43 
of the Code of Civil Procedure. Bield that AT. not 
having known, at the date of his suit on the bond, of 
the acquisition of the land by the railway company, 
the suit was not so barred. V enkata V ieaea&ava 
Vaxyaistgae V. Keisheasami Ayyangae 

[I. L. B., 6 Mad., 344 

Civil ^Procedure 

Code, 1883, 5. 43. — BondwUh alternative conditions 
for repayment of loan, — Decreefor interest, — Second 
suit for further interest , — A bond provided for the 
repayment of a loan with interest % a stated time. 
In default of payment by that time it was provided 
that the loan might be added to an existing mortgage 
for a term of years, and repaid at the end of the 
term, together with the mortgage-debt. After the 
expiration of the time fixed for the repayment of the 
loan, the obligee sued and obtained a decree for the 
interest which had accrued due at the date of the 
suit. He now’' sued for the further interest which 
had since become due. Seld that the second suit 
was not barred by section 43 of the Code of Civil 
Procedure, for that the first suit being for interest 
merely, and not for principal and interest, which 
“Were then both due, the plaintiff must be taken to 
have elected, under the bond, to add tbe principal 
sum to tbe previously existing mortgage-debt, in 
winch case he forfeited nothing by suing merely for 
arrears of interest as they became due. Shei Shai- 
LAPA V. Balapa LoKATiTNA . I. L. B., 1 Bom., 446 

82. Civil Procedure 

Code, 1882) s, 43, — Multiplicity of When 

money is due on tw'O or more bonds at the time of 
the institution of a suit, and the bonds appear to have 
been originally passed in respect of one claim, it is 
not incumbent upon the plaintiff to sue upon both 
bonds in one action. There is nothing in section 43 
of the Code of Civil Procedure which would justify 
this Court in going behind the bonds to consider the 
circumstances out of which they sprung, albeit those 
circumstances might themselves at the time have con- 
stituted a cause of action. Umed Dholchaei) v, 
i’lE Saheb Jiva Miya . I. L. E., 7 Bom., 134 
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83 . — Suit on bond , — ' 

Part of decree infructuous for ivant of jurisdiction. 
— Civil Procedure Code, 1859, s. 7, — a holder 
of a bond in wdiicli properties are hypothecated as 
security for money lent, brings a suit for the wdiole 
claim and obtains a decree, but a part of that decree 
is infructuous for want of jurisdiction, be is not pre- 
cluded by Act VIII of 1859, section 7, from main- 
taining a second suit to enforce such part of his claim 
(as was infructuously decreed in the first suit) against 
a third party who derives his title through the bor- 
rower subsequent to the date of the bond. GeisH 
Chunbee Mookeejee V, Bamessueeb Dabeb 

[22 W. B., 308 

34 , — Promissory note 

payable by instalments , — Act IX of ISoO, s, 34,- — 
When two or more instalments of a promissory note, 
payable on the face of it by instalments, are due, tbe 
holder of the note is not at liberty to sue separately 
for each instalment or for some of them ; he must 
sue for all the instalments due in one action. A 
judgment recovered in a suit for one instalment 
w’heii others are due 'is a bar to a suit subsequently 
brought for the latter. Mackintosh - y. Gill 

[12 B. L. B., 37 : 20 W. B., 358 

35 , instal- 

ment-bond , — Civil Procedure Code, 1859, s, 7. — 
Plaintiff sued upon an instalment-bond as each suc- 
cessive instalment fell due, and the whole of his 
claim on each instalment was included in his suit. 
He recovered the full amount of the first instalment 
under the first decree, and a portion of the second 
instalment in execution of his second decree. He 
now sued for the unpaid portion of the second instal- 
ment, and for the whole of the third instalment, in- 
cluding the interest. Seld that such suit was not 
affected by section 7, Act VIII of 1859. Bolakee 
Lal V, Chowbhey Bungsbe Singh 

[7 W. B., 309 

38 , — , Promise to pay 

balance found due on accounts stated in instalments, 
— Promissory note. — Note of agreement in account 
hooJe. — In 1876 accounts were stated between B, and 
P., and a balance of BSOO was found to he due from 
D. to B, D. gave B, an instrument whereby he 
agreed to pay the amount of such balance in four 
annufd instalments of B200. B, at the same time 
noted in his account book that such balance was “ pay- 
able in four instalments of B200 yearly In July 
1879 B. sued D. upon such instrument for the 
balance of the first instalment. Tbe Court trying 
this suit refused to receive such instrument in evi- 
dence, on the ground that it was a promissory note, 
and as such was improperly stamped. Thereupon 
B. applied for and obtained permission to withdraw 
from the suit, with liberty to bring a fresh one for 
the original debt. In October 1879 B. again sued 
D., claiming the balance of tbe first and second instal- 
ments, basing his claim upon the note made by him 
in his account book. He obtained a decree in that 
suit for the amount claimed by him. In 1880 B, 
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again sued D., claiming tlie amount of the third in- 
stalment, again basing his claim upon such note. 
Meld by Spaukie, J., that the suit last mentioned 
was barred by the provisions of section 43 of Act X 
of 1877, inasmuch as JB. should in the second suit 
brought by him against D. have claimed the balance 
of the money found due from D. to him upon the 
accounts stated between them, instead of claiming 
the balance of the instalments due. Meld by Old- 
PIELD, </., that such suit was not so barred, the 
causes of action therein and in the former suit being 
different. Banaesi Das v. Bhikaei Das 

[I. L. E., 3 All, 717 

87. Civil Frocedure 

Code, 1859, s. 7. — Suit to enforce claim against re- 
presentatives of deceaned. — Meld that section 7 of 
Act VIII of 1859, which barred all future suits for the. 
portion omitted or relinquished, had not the effect of 
prohibiting more than one suit to enforce satisfaction 
of a claim against the representatives of a deceased 
person. The creditor had a right to make all the pro- 
perty of the deceased debtor in the hands of the 
several persons who might have succeeded to it liable 
for the payment of his debt, but he was not bound 
to bring his suit in such a shape as to include the 
whole of the representatives and the whole of the 
property at the risk of being precluded from all 
future suits. Pueumsookh v, Soobhan 

[2 Agra, 323 

88, Civil Frocedure 

Code, 1877, s, 43.— Stamp Act, 1879, s. 41,— Duty 
and penalty under Stamp Act , — Costs. — Suit to re- 
cover amount paid . — The plaintiff in a suit on an in- 
strument not duly stamped was compelled to pay the 
amount of duty and penalty: the proper stamp on the 
instrument ought to have been paid by the defendant. 
In a suit with reference to section 41 of the Stamp 
Act to recover the amount paid, — Meld that the plain- 
tiff’ could not have recovered the amount as costs of 
the former suit in which it was paid, and that a 
fresh suit to recover it was maintainable. Ishae 
Das V . Masud Khak . , I. L. E., 6 All., 70 

89, Suit under colour 

of suit for rent to try question of title . — Civil Fro- 
cedure Code, 1859, s. 7 . — Where a suit for possession 
would be met by a plea in bar, the plaintiff cannot 
be permitted to have the question of title tried under 
colour of a rent suit, such a proceeding being opposed 
to the principle laid down in Act VIII of 1859, section 
7. Ram Tunoo Koloo v. Shaeoba Peeshab Mul- 
liTCK. Gobam Mahomeb Smaha V . Shaeoba Pee- 
SHAB Mullick . . . .19 W. R., 91 

See Dayab Chahb Sahoy u. Nabih Chais-bea 
Abhikaei . 8 B. L. R., 180 : 16 W, R., 235 

90. Suit for abate- 

ment of rent. — Subsequent suit for excess of rent 
paid . — A plaintiff who lias sued for and obtained a 
decree for an abatement of rent payable in respect 
of a putiii held by him, may afterwards sue for a 
refund of the rent paid by him before instituting the 
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suit for abatement of rent, in excess of the amount 
justly payable, notwithstanding that he might, if he 
had chosen, have included this claim in his suit 
for abatement of rent. Oehot Koomae Chhtto- 
PABHYA V. MaHATAP ChBHBEE BAHABOOE 

^ [I. L. R., 5 Calc., 24 

91. - ■■■ — — Civil Frocedure 

Code, 1882, s, 43, — ^Enhancement of rent. Suit for, 
— Sibbsequent suit for rent. — Under sections 42 and 
43 of the Civil Procedure Code, plaintiff's must bring 
their entire claim and every remedy enforceable in 
respect of that claim into Court at once, and if they 
fail to do that in any suit, they cannot afterwards 
avail themselves of any remedy on which they have 
not chosen to insist in the first suit. Suits for en- 
hanced rent, and suits for rent, are claims arising in 
respect of the same subject-matter, and a plaintiff 
cannot be allowed, after having unsuccessfully sued 
for rent at an enhanced rate, to sue for the original 
rent for previous years. KuiSfKOCK Chundeb 
Mookeejee V. Gxjetj Dass Biswas 

[I. L. R., 9 Calc., 919 : 12 C. L. R., 599 

92. Civil Frocedure 

Code, 1859, s. 7. — Suit for arrears of rent, — A suit 
for arrears of rent was not barred under Act VIII of 
1859, section 7, by the fact that the plaintiff had 
split his claim, — i.e,, the jumma; but the circumstance 
that a part of the jumma had been omitted would be 
a bar to the plaintiff suing subsequently for such, 
part. PuEStTN GoPAL PAFL ChOWBHEY V. POOENA- 

i HTJND Muliice . . ,21 W. B., 272 

93. — - Suits for arrears 

of rent. — Rent for separate years . — Cwil Procedure 
Code, 1859, s. 7. — Under section 7 of Act VIII of 
1859 it wms held that arrears of rent for successive 
years are several and distinct causes of action, in 
respect of which a plaintiff may institute separate 
suits. SuTTO Chueh Ghosal V. Obhoy Nunb Doss 

[2 W. R., Act X, 31 

Ram Soohbeb Sein v. Keishno Chunbeb 
Goopto . . . . 17 W, R., 380 

Keisto Kiketje Poeamafick V. Rambhuf Chat- 
TEEJEE . . . . 24 W. B., 326 

94. — — Stilt for rent . — 

Rent of separate successive years. — At the close of 
the Bengali year 1283, which was on the lltli 
of April 1877, the defendant owed to the plaintiff, 
his landlord, the rents of his holding for the years 
1281, 1282, and 1283. The plaintiff', in the month 
of April 1878, before the close of the year 1284, insti- 
tuted a suit for the rent for 1281 only, and obtained 
a decree. On the lOth of April 1879 he instituted 
another suit for recovery of the rents for the years 
1282, 1283, and 1284. Meld that the claim for the 
years 1282 and 1283 was barred under section 43 
of the Code of Civil Procedure, 1877. The cases of 
Sutio Churn Ghosal v. Obhoy Mund Doss, 2 W. R., 
Act X, 31 ; Ram Soonder Sein v. Krishna Chun- 
der Goopto, 17 W. R,, 380 , and Krishna Kmhur 
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Poramamels v. Mamdhun Qhatterjee, 24: W, JB., 326^ 
are overruled by section 43 of Act X of 1877, 
Taeitck Chtjndee Mookeejee V, Paechu Mohini 
Dbbya . I. L. B., 6 Calc., 791 ; 8 C. L. B., 297 

See Balaji Sitaeam Naie: v. Bhikaji Soyaee 

Prabhu . . t I. Ii. B., 8 Bom,, 164 

95 , Civil Procedure 

Code, 1882, s. 43. — Suit for arrears of rent. — Apfli- 
cation of the Civil Procedure Code to suits in Re- 
venue Courts. — Relinquishment of fart of claim . — 
The plaiiitilf sued under tlie provisions of Act X of 
1S59 to recover arrears of rent for tbe years 1287, 
1288, and 1289 (1880—1882), after having obtained 
a decree for the rent due for the year 1286 (1879) in 
a suit instituted after the rent for the year 1289 (1882) 
had become due. Reid that the provisions of sec- 
tion 43 of the Civil Procedure Code applied, and that 
the second suit was consequently barred. Madho 
Prahash Singh v. Murli Manohar, I, L. R,, 5 AIL, 
405, cited and approved. Taruch Clmnder Mooherjee 
V. Panchu Mohini Behija, 1. L. R., 6 Calc., 791, 
cited. Adhieahi Naeain Kumaei o. Eaohit Ma- 


HAPATEO 

. 

. L L. B.,12 Calc., 50 

96. 


Civil Procedure 


Code, 1882, s, 43. — Cause of action. — Separate suits 
for rent due for successive years . — Petitioners filed 
two suits in a Small Cause Court on the same day to 
recover rent due for two successive years under the 
same lease. The sum of the two claims exceeded the 
pecuniary limit of the Court’s jurisdiction. The suit 
for the rent of the first year was dismissed under 
section 43 of the Code of Civil Procedure, on the 
ground tliat the claim ought to have been included 
in the suit for the second year’s rent. Reid that, 
as the petitioners had no intention of abandoning 
either claim, the proper course was to allow them to 
withdraw both suits and file a fresh suit in a compe- 
tent Court. Alagu V. Abdoola 

[I. Ii. B., 8 Mad., 147 

97. Suit waiving 

difference of exchange . — Civil Procedure Code, 1859, 
$. 7 . — An auction-purchaser of a zemindari, being 
entitled to he paid his rents in Azeemahad rupees, 
aud having sued for the same in Company’s rupees 
(the former coinage being more valuable than the 
latter), his omission to sue for the difference of value 
was held to he an abandonment of claim under sec- 
tion 7, Act VIII of 1859, and to bar his recovery of 
it in a fresh suit. Mahomed Soadhck Golestan 
V. Foebes , . .5 W. B., Act X, 90 

9Q, Civil Procedure 

Code, 1859, ss. 7 and 97 , — Omission of portion of 
claim. -—Withdrawal of suit. — Institution of fresh 
suit including claim omitted . — Where the plaintiffs in 
a suit were permitted to withdraw from the same, 
wuth a view to bringing a fresh suit which should 
include a portion which had been omitted of the 
claim arising out of the cause of action, and such 
fresh suit was brought, the additional portion of the 
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claim in that suit was not barred by section 7 of Act 
VIII of 1859. Ilahi Bakhsit v. Imaai Bakii-sh 
[I. L. B., 1 All., 324 

99. Civil Procedure 

Code, 1882, s. 43 .—Act XII of ISSl (N.-IV. P. 
Rent Act), s. 140. — Case sfrtic% afftoifh liberty to 
plaintiff to hrina afresh suit . — Omission to sue for 
part of claim in case struclc off. — Fresh suit for 
omitted, claim not barred . — A recorded eo-slmrer of 
a mehal sued the liimbardar for liis share of the 
profits of the mehal for the yeiir 12S(> Fasli. At tlu* 
time of the institution of the suit, the proiits for 
1287 and 1288 Fasli also were due, but no claim 
was then made in respect of them. The suit wa,s 
struck off on account of the non-appearance of the 
parties under section 140 of Act XII of 1881 (N.- 
W. P. Rent Act), with leave to the plaintiff to bring 
a fresh suit. Subsequently the plaintiff brought a suit 
against the same defendant for his share of the 
profits of the mehal for 1287 and 1288 Fasli. Reid 
that the suit ivas not barred by the provisions of 
section 43 of the Civil Procedure Code. Mul- 
CHAND V. Bhikaei Dass. I. L. B., 7 All., 624 
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BEMAND— 

1. POWER OP REMAND. 

Appellate Court, Power of.— - 

Poioer of Court of Special Appeal. — Irregular or- 
der. — Ciml Procedure Code, 1859, ss. Sol, 854, 853. 
—A Court of Special Appeal lias, indirectly, the same 
powers as are vested in a Court of Regular Appeal hy 
sections 351, 354, and 355, Act VIII of 1859, in re- 
spect to a wrong order passed by a lower Appellate 
Court. Wtjzbes Ali v. Kaibe Coomae Chtjckee- 
BETTY . . . . . 11 W. R„ 228 

Contra, section 354 relating to trial of additional 
issues, is only applicable to regular appeals. Ke- 
BEB Kishen Mozoombab V. Ambala 

[7 W. R., 326 

Kabi Kbisto Tagoeb v. Jedoo Labb Melbick 

[24:W.R.,20 I 

2. Special appeal.-^ 

Act Fill of 1859, ss. 351, 854, and 355 . — In a suit 
on a bond executed under a mooktearnamab, which 
was not produced, the Court of first instance admit- 
ted secondary evidence of it, and decreed the suit. In 
special appeal, the High Court was of opinion that 
the secondary evidence had been improperly admitted, 
and, therefore, the decree in the plaintiff^s favour 
could not stand. Upon this it was contended that 
the suit should he dismissed, as the Court hearing a 
case in special appeal, had no power, under such cir- 
cumstances, either to remand the case or to call for 
additional evidence. Seld that, although the powers 
conferred by sections 351, 354, aud 365 of Act VIII 
of 1859 on the Court of Regular Appeal are not 
directly given to the Court of Special Appeal, yet the 
Court, when it found the order of a lower Appellate 
Court was wrong, could point out the error and 
direct the lower Appellate Court to make such order 
as would rectify the error. Azeb Ali r. Kali 
Kemae Checkebbettt . 2 B. li. R., A. C., 315 

3^ : Remand order . — 

Cml Procedure Code {Act X of 1877), s. 562 . — An 
Appellate Court has no power to remand a case ex- 
cept under the provisions of section 562 of the Code 
of Civil Procedure. Muden Mohen Poddab v. 
BiiAaaoMANTO PoDBAE . I. Ii. R., 8 Calc., 923 

4, Local investiga- 

Uon.~ku Appellate Court is not competent to re- 
mand a case for re-trial after a local investigation. 
Jbeben Kissbn Roy v. Dwabkakath Roy 
Chowbhey . . . W. R.j 1864, 363 

2. GROUND FOR REMAND. 

5 ^ Error in law. — Civil Procedure 

Code, 1859, s. 372 , — To justify a remand it must be 
shown that the lower Court has committed some 
error in law, or that the case comes in some other 
W‘<iy within the terms of section 372, Civil Procedure 
Code. Hueish Chenber Shaha v. Hebish 
Ghebdee Paeb . . . 25 ’W". R., 325 

Rrroneous decl 

ston of first Court . — Civil Procedure Code, 1859, 


REMARTD — continued. 

2. GROUND FOR REMAND-cow^te^c?. 

Error in Islw— continued. 

s. 354. — Where a Subordinate Judge’s decision in ap- 
peal was not a right decision (his orders having been 
impossible of execution), the District Judge was held 
to have been empowered, under Act VIII of 1859, 
section 354, jto send the case back, after fixing an 
issue, for a finding. Umbb Abi v. Remzaf Abi 

[23 W. R.,347: ■ 

7 . Decision given wlien Court 

was closed, — The fact that the decision of the 
Court of first instance was passed on a day when the 
Court was closed does not necessitate the lower Ap- 
pellate Court remanding the case. Waebish Ally 
V. Lalla Ram Sahaye . . 1 Hay, 197 

S. ^ Undervaluation of suit— iVe- 

emption suit. — Where a pre-emption suit was valued 
at R31, though the consideration was R2,000, the 
High Court, in special appeal, refused to remand the 
case to enable plaintiff to make up the deficient stamp 
duty. Mewa Lall v. Behaeee Lalb 

[14 W. B., 195 

9 ^ Addition of parties.— iJe/ec- 

tion of application to make intervenor a party.'-— 
Act X of 1859, s. 77. — Where a Deputy Collector 
rejects an application by a third party to intervene 
under section 77, Act X of 1859, a Judge has no 
jurisdiction on that party’s appeal to remand the 
case to the Deputy Collector for re-trial, with direc- 
tions to make the intervenor a party. Khoi^bkae 
Keeaetoollah V. Mahomed Kabbl 

[9 W.B.,845 

I 10. Question as to m- 

Udiiy of alienation. — Improper remand hy Appellate 
Court. — M., a Hindu widow, executed a deed of imii- 
f ructuary mortgage in J.^s favour, the property hypo- 
thecated being the separate property of her husband 
in which she only had a life interest, On the latter 
applying for mutation of names, B. objected that he 
was in proprietary possession under a deed of gift 
executed by M., and the objection was allowed. In 
virtue of a clause in the deed of mortgage that, in 
case any demand was made in respect of the propei-tv 
within the mortgage term, the mortgagee was enti- 
tled to sue for the mortgage-money notwithstanding 
the terra had not expired. J. sued to recover the 
money by the sale of the hypothecated property. B., 
in addition to an objection to the validity of the 
raortpige based on the deed of gift, pleaded that it 
was invalid under Hindu law, as against him, the 
next reversioner to the property, there being no legal 
necessity for the alienation. The lower Appellate 
Court held that the mortgage was valid as against the 
deed of gift, but invalid as against the next rever- 
sioner. Finding that B. was not the next reversioner, 
it remanded the case to the Court of first instance, with 
instructions to make certain persons who bad applied 
to that Court to be made parties to the suit, on the 
ground that they were the nearest heirs to 
deceased husband, but whoso appUcatiau that Court 
had rejected, defendants in the suit, as also any other 
persons who might claim to be near heirs, and to 
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2. OROUND FOR REMAND—eo^iiwwei, 
Addition of parties — contumed. 
determine as between them wlio was the next rever- 
sioner, and to further determine whether such next 
reversioner had relinquished his rights in favour of B., 
and whether the validity of the mortgage could he 
questioned on the ground that M.) having only a limit- 
ed interest, had alienated for an indefinite period. It 
was held that the suit was improperly remanded, and 
the Court decreed J.’s claim in respect of the property. 
Bulaki Sikg-h V , Jai Kishen Das . 7 W., 203 

][][^ — Order of remand, 

Procedure Code (XiF" of 1882), ss. 562, 
564i and 566. — Addition of necessary parties not a 
ground for remand on a first appeal. — Where a 
Court of first appeal remanded a case to the Court of 
first instance for the addition of all necessary parties, 
and at the same time decided an issue as to the 
merits, and it appeared that the Court of first in- 
stance had not disposed of the case “ on a preliminary 
point, so as to exclude any evidence of fact which 
appeared to the Appellate Court essential to the 
determination of the rights of the parties/^ — Held, 
first, that, on an appeal from the order of remand, 
the decision on the merits, on which the order of re- 
mand was not based, was not before the High Court 
on appeal ; and, further, that the order of remand was 
unsustainable under sections 562 and 564 of the Civil 
Procedure Code (Act XIV of 1882), which are strict- 
ly binding on all Courts of first appeal. The proper 
course for the lower Appellate Court would have been 
to join the parties whom it found to be necessary, 
and then to raise the proper issues as between the 
plaintiff and those parties, and, if necessary, to refer 
the issues to the Court of first instance for trial 
under section 566. Gtanesh Bhikaji Juveeae v. 
Bhieaji Keishna Juteeae 

[I. Ij. R., 10 Bom., 398 

X2. Examination of witness.— 

Application to hare loitness examined. — Omission 
to make order. — Wlierc in the first Court the defend- 
ant applied for a witness to be examined, but no order 
was made on the subject, and on the case coming 
up on appeal, the Appellate Court, on its notice being 
called to the omission, remanded the case to the lower 
Court to entertain the application, — Held that there 
was nothing illegal in such a remand, though the re- 
mand sections of Act VIII of 1859 did not expressly 
apply to it. Bonomalee Chijen Mytee v. Hapiz- 
tTEEEEi^ , 13 B. L. B., 247, note : 12 W. R,, 317 

13. — — - ^Refusal to sum- 

mon iciinesses . — If a defendant’s case is not closed, he 
has a right to have his witnesses summoned and to 
get an opportunity of producing them if he can do 
so in time. Where such right was refused to a 
defendant by the first Court, and his objection on 
that score was not noticed by the lower Appellate 
Court, the High Court, on special appeal, remanded the 
case for a fresh heaving. Beojo Nath Mookhopa- 
BHYA tJ. FeOTAP ChXJJ^DEB ThAEOOE 

[22 W. R., 296 


RBMA1ND — continued, 

2. GROUND FOR REMAND— 

Examination of ■wituQBS— -continued, 

J n stiffie ie n i 

examination of ‘witness. — Bad legal advice, 
the oral evidence taken fell short of the requirements 
of the Evidence Act, section 63, only because the 
witnesses were not properly questioned, the High 
Court, on special appeal, held it to be unjust to let 
the plaintiff suffer on account of tlie inefficiency of 
his legal adviser, and so remanded the case for 
re-trial. Lochun Sinoh v. Het Naeain SmoH 

[24 W. B., 232 

, 15 , Local inguiry, Order for. — 

Civil Procedure Code, 1859, ss. 351, 354. — Further 
evidence. — A Judge on appeal in a suit to open roads 
leading to a kotee, expressing an opinion that the 
facts had not been sufficiently ascertained, directed a 
further local inquiry to be made, and remanded the 
case to the lower Court to he again decided there 
after such local inquiry. Held that he had no au- 
thority upon such a ground to remand the case for 
re-decision, there being no suggestion under Act VIII 
of 1859, section 351, that the lower Court had erro- 
neously decided a preliminary point excluding evi- 
dence, and the reference not being of an issue framed 
by the Appellate Court under section 354. Nxjedo- 
cooMAE Banneejee V. Baeey 

[Marsh., 121: 1 Hay, 260 

10 . necessity of further evi- 

dence. — Civil Procedure Code, 1859, ss. 351, 352, 
— Cases heal'd together . — Queere, — Whether, under 
sections 351 and 352, Act VIII of 1859, when several 
cases are tried together, remand can he allowed 
for a new trial, on the ground that the plaintiff’s 
evidence had not been completely heard, and that it 
was an error in the Court below to determine all the 
cases at once. Shadden v. Todd, Finlay, & Co. 

[7 W. R., 313 

17. Defect in pleadings.— 

diction. — When it did not appear on the face of the 
pleadings, or on the evidence, under what kind of 
bastu the land in dispute fell, and no plea to the ju- 
risdiction of the Court under Act X of 1859 had been 
taken in the Courts below, tlie High Court would not 
remand the case to inquire under which class of bastu 
land the subject-matter of the suit fell, nor entertain 
the point of jurisdiction on appeal. Naimudda Jow- 
waedae V. Monceiefp . 3 B. L. R., A. C., 283 

S. C. Nymooddee Joaedae v. Monceieee 

[12 W, R., 140 

18. Defect in plaint— Civil Pro- 

cedure Code, 1859, s. 554.— Where there is a defect 
in the allegations in a plaint and the subject-matter of 
the absent allegation has not been tried in the Court 
below, the proper course is for the Judge to frame 
an issue, and refer it to the lower Court for trial 
under ActJVIII of 1859, section 354. Ivasseenaitth 
Mode®. Reejoonissa . Marsh., 198 : 1 Hay, 467 

19 . Omission to settle issues, — 

Remand for re-trial* — Where no issues have been 
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Omission to settle issues—cowifmMei?, 

Settled in n suit, the High Court will remand the 
case for re-trial. Jogeshur Eae v. Doolun Eae 

[2 ISr. W., 183 

20. Omission to raise material 

issue. — Suit for arrears of rent. — Parties. — A case 
was remanded for re-trial on its merits because it was 
foundj on special appeal, that material error had been 
committed in consequence of the omission on the 
part of the lower Appellate Court to frame issues 
between the parties, — e.g.^ the suit being for arrears 
of rent, the issue inter alia whether the plaintiffs, wdio 
were shareholders wdth others, were entitled to claim 
the fraction of the rent for which they sued. SiiEO 
Sahoy SmGH 4). Bechun Singh . 22 W. R., 31 

21. Improper demand 

hy Appellate Court. — Paising fresh issues. — A. sued 
to eject a ryot on the ground of his holding over 
after the term of his i^ottah had expired. The ryot 
denied that he had ever held under a pottah from A., 
and alleged that the jote belonged to J5. Plaintiff's 
allegations were found to be false, and his suit was 
dismissed. The lower Appellate Court directed to 
be made a defendant, and remanded the suit to have 
the question of ownership tried between A. and _B., 
at the same time agreeing with the Court of first 
instance that the allegations in the plaint were false. 
Seld that the lower Appellate Court should have 
dismissed the case, and was wrong in so remanding 
it. Per Cunningham, J.— The right of framing new 
issues arises where the issues framed are insufficient 
to dispose of the matters raised in the plaint. Pam 
Dlmn Khan v. Karadhun Puramanih^ 9 P. X. JR,., 
107, note : 12 W. R., 404, cited and distinguished. 
Bhoobun Dass Mundul v. Bilashmoney Dassee 

[1 C. D. R.5 415 

22. Raising fresh issues. — Ap- 

pellate Court. — Reference of issues for trial. — An 
Appellate Court cannot remand a case for trial with 
instructions to frame now issues. It may refer any 
issues for trial by the lower Court, whose finding 
and evidence are to be returned to the Appellate 
Court for a final decision. Chundeenath Subma 
V. Eomanath Surma . . 1 W. 69 

23. Appellate Court. 

— Defective or insufficient issues. — Where no preli- 
minary point has been wrongly decided by the Court 
of first instance, and no evidence has been excluded, 
and tlie Appellate Court considers the issues, never- 
theless, to have been defective or insufficient, it is 
the duty of the latter not to remand the case, but to 
re-settle the issues and to determine the case itself. 
PUTTEHOOIiLAH V. OOMDANISSA BiBEE 

[14 W. B., 69 

24. — Trial on errone- 

ous issues. — Appellate Court.— 'W\\qvq, the Munsif, 
acting erroneously, forced the plaintiffs to amend 
their plaint, and, in consequence of that amendment, 
the Munsif also amended the issues and tried the 
suit on an entirely erroneous issue, the Judge of the 
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2, GROUND POE REMAND— 

Raising fresh issues— 

lower Appellate Court, as a Court of Equity, should^, 
of his own motion, have sent the case back to the 
Munsif, directing him to try it on its merits, and 
pointing out that he had taken a wrong view of the 
law. Guru Prashad Eoy Ras Mohun Mukho- 
PADHYA " . , . . 1 c. X.. B., 431 

25. — — Illegal remand,-— 

Civil Procedure Code, 1859, s. 354. — In a suit for a 
declaration of plaintiff's title to and possession of a 
share of certain property, she alleged that her title was 
derived by purchase from one R., who held under a 
deed of gift from T., the wife of the original holder. 
Defendants' case was that their title was derived 
from the three grandsons of one R. K, by his daugh- 
ter C, The first Court dismissed the suit, consider- 
ing that the defendants' title was proved, and that 
T. was not competent to dispose of the property by 
gift to plaintiff's vendor. The lower Appellate 
Court, finding that it was not satisfactorily proved 
that the defendants' alleged three vendors were really 
the daughter's sons of R, K, remanded the case for 
a finding on that issue. JSeld, with reference to sec- 
tion 354, Act VII I of 1859, that the order of remand 
was illegal. Hueosoonduree Debia v. Unno 
PooRNA Debia . . . 11 W. R., 550 

26. Dismissal of ease on point 

not arising.— 8 under s. 280, Civil Procedure 
Code, i(So9.— Where a lower Appellate Court found 
that a suit falling substantially under section 230, 
Act VIII of 1859, which bad been received and num- 
bered as such, had been subsequently dismissed by 
the Court of first instance upon a point which did 
not properly arise under that section,— R’eZd that it 
should have remanded the case to the first Court for 
trial and decision under that section. Sabir Khan 
u. Eam Luckhee Chowuheain . 10 W. R., 438 

27. — Remand for further evi- 

dence. — Civil Procedure Code, 1859, ss. 352, 354 . — 
JEIeld by Jackson, J. ("whose opinion prevailed), that 
where a lower Ai>pellate Court is of opinion that fur- 
ther evidence should be taken, it may take such evi- 
dence itself, or require the first Court to do so, hut it 
is not competent to remand a case for a second deci- 
sion upon any of the issues, such a course being 
forbidden by section 352, Act VIII of 1859. Held 
by Maekby, J. (dissenting), that a lower Appellate 
Court has power, under section 354, to send back a 
case for trial upon an issue not satisfactorily tried by 
the Court of first instance. Umbiea Churn Mun- 
DUi. V. Eamdhun Mohureie . 11 w. R., 35 

^ 28. — Remand for re-trial on par- 

ticular issue. — Improper remand. — Civil Proce- 
dure Code, 1877, ss. 562, 566, 567.— Decision by 
loicer Court on the merits . — A decree in a suit having 
been passed on the merits by the Court of first 
instance, the Court of Appeal, being of opinion that 
an issue not tried by the former Court ought to have 
been tried, reversed the decree, and, under section 5G3 
of the Civil Procedure Code, remanded the case for 
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GROUND FOE REMAND— 

Kemand for re-trial on particular issue 

— continued. 

trial upon that issue, 'B.eld that the order reversing 
the decree and remanding the case for trial of the 
issue was improper, and that the proper course for 
the Appellate Court to have taken was that laid down 
by sections 566 and 567 of the Code. Mokukd Lal 
c. Huebxjlltjbh Nabain Singh . 12 C. I*. B., 136 

29. Obscurity in judgment.— 

Affirming judgment of lower Court . — Where an 
Appellate Court has considered a case and come to the 
same conclusion as the Court of first instance, occa- 
sional obscurity in the judgment of the former does 
not constitute a proper ground for a remand. Beojo 
Nath Sen «. Sooeja Kant Sen . 25 W. R., 276 

gQ, Omission to try ground of 

appeal taken, — Review of judgment. — Where a 
ground of appeal stated in the written memoran- 
<lum is not alluded to when the appeal comes on for 
hearing, the Court is not at fault if no decision is 
passed upon it. If, liaving had liis attention called 
to it, a Judge fails to decide such point, the 
proper course for the parties aggrieved is to ask him 
to review his judgment. In neither case is the 
omission ground for remand on appeal. Ytjsoop 
Ali Chowdhey V. Pyzoonissa Khatoon Chow- 
BHEAIN . , . . .15 W, B., 296 

31. Omission to decide point 

raised. — Imie, though trifling, left undecided.-^ 
IFhore the lower Courts have come to no decision on 
a point raised, the plaintiif in special appeal has a 
right to a remand for the point to be tried, even 
though very tiifiing, Muelick Amanut Ali v. Uk- 
Loo Pasee . ' . . ,25 W. R., 140 

32. Improper reception of evi- 

dence by lower Oouxt.— Ground for decision, 
Consideration of. — On second appeal, the High Court 
has, generally speaking, no right to look at the evi- 
dence to decide whether the remaining evidence, in a 
case other than that which has been improperly ad- 
mitted, is snlficient to warrant the finding of the 
Court below. The only cases which can be, with 
propriety, disposed of under such circumstances 
without a remand, are those .where, independently of 
the evidence improperly admitted, the lower Court 
has apparently arrived at its conclusions upon other 
grounds, Woaies Ghcfnder Chatteejeb v. Chon- 
dee Ghhen iioY Chowdhey 

[I. L. B., 7 Calc., 293 

33 ^ Mistake in admitting or re- 

jecting evidence.- — .Error affecting merits, — An 
act done hy a party with the view of defeating a claim 
made against him does not estop him from disputing 
afterwards the validity of that act. Bykunt Nath 
Sen v. Goboolla Sikdae . 24 W. B., 392 

34 . Omission to consider evi- 

dence. —Cm? Procedure Code, 1859, s. 372. — When 
important evidence has not been carefully examined 
by the Judge in the lower Court, the Appellate Court 
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will, on special appeal, remand the suit under section 
372 of Act VIII of 1859. Degumbee Dossee 
Kissen Dhite Nundy . liind. Jnr., NT. S., 35 

35 , Omission to decide ma terial 

issue.— Decree based on foint not in The 

lower Appellate Court not having decided material 
issues and having based its decree on a doeurnent not 
recorded in the case, the decree was reversed, and tlie 
case remanded for a fresh decision on the merits. 
Nichhabhai Pbagji r. Isse Khan Haji Abdull 
Khan . . 2 Bom., 313 : 2iid Ed„ 267 

Dalpat Singh v. Nanabhai 

[2 Bom., 323 : 2nd Ed., BOa 

Bai Vijkok c. Faeiebhai 

[2 Bom., 335 ; 2nd Ed., 317 

Chandeabhagabhai V. Kashin ATH Vithal 

[2 Bom., 341 : 2nd Ed., 323 

Balaji Vishvanath Joshi V, Diiaema 

[2 Bom., 385 : 2nd Ed., 363 

Luohee Ram v. Mahani Ram . 1 Agra, 10 

Gooljehan V. Bhnno . .1 Agra, 252 

Shama Nund V. Ramavatab Pandey 

[1 Agra, Rev., 1 

Sajan V. Roop Ram . . 2 Agra, 61 

Shi AM Ball v. Nabain Bass . 2 Agra, 106 

Shadee Ram v. Suema , . 2 Agra, 110 

liUTOHMUN V. JoGHL KisHOBE . 3 Agra, 89 

Muhammad valad Abdul Mulna v. Ibrahim 
VA iAD Hasan . 3 Bom.,' A. C., 160 

Parvati V. Bhiku . 4 Bom., A. 0., 25 

Ajuram Maniram V. Kusaji 

[4 Bom., A. C., 43 

Goluck Chundbe Dutt v. Anunt Kishoee 
Gossain . . . .25 W, B., 38 

36, Civil Procedure 

Code. — After a case is closed in the lower Court and 
is brought up on appeal to the superior Court, 
it cannot be remanded for re-trial on fresli evidence, 
on the ground that the Judge below failed to try 
one of the issues. The Court of Appeal is bound, 
under section 353, Act VIII of 1859, to decide the 
case itself. Fuzbelun Beebee v. Omdah Beebbe 

[10 W. B., 469 

37 , Omission to try issue.— 

Reversal of finding on first issue. — Omission to de- 
cide second issue. — The finding of the Court below 
on the first issue being reversed, the suit was re- 
manded for trial of the second issue, the Judge 
having omitted to determine that, and the defendant 
not having given the evidence upon it, in consot-iueuce 
of the first issue being found for him on the evi- 
dence given by tlie plaiiitiif. Maganbhai .Hem- 
CHAND V. MANOHABHAI KaLLIANCHAND 

1 [3 Bom., O. a, 79 
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38. — — Civil Procedure 

Code, 1859 j Ss. 851) 352 . — In remanding a case to a 
Court of first instance for tlie trial of an issue which 
that Court had been directed to try, but had not 
tried, a Judge was held to have acted with strict 
propriety and in conformity with the provisions of 
sections 351 and 352, Act VIII of 1859. Ram 
Ohand Mookebjee ®. Kameneb Debea 

[10 W. B., 236 

39. — Finding on issues 

f ramed. — The High Court will not in a special appeal 
remand the case where there has been a distinct find- 
ing by the District Judge on the only issue framed 
by him, though he may have omitted to find on 
another issue raised before the Munsiff, but not 
called for by either party on appeal. Moti Bhagtan 

Haejiyan Giedhuedas 

[2 Bom., 34: 2nd Ed., 32 

40. — Civil Procedure 

Code, 1859) s. 352 . — Where the lower Court had 
decided a case on the merits, and the Appellate Court 
did not find that there had been any omission to try 
any issue or determine any question essential to the 
decision of the case on the merits, or that further 
e\idence was necessary to enable it to determine any 
such issue or question, — Held, the Appellate Court 
was in error in remanding the case under section 352 
for a fresh trial. Mahesh Chitndea Das v. Ma- 
PHAB Chandra Sirdar 

[2 B. li. B., S. IST., 13 : 10 W. B., 388 

41 . insuffleieney of evidence for 

decision of material issue.— Procedure 
Code, 1859, ss. 851, 854 . — Where there is no sufiicient 
evidence before the Appellate Court for the disposal 
of an issue which is material to the determination of 
the suit, the proper course to he followed is to re- 
mand the case under section 354, and not under sec- 
tion 351. Ram Pees had v, Kishna 

[3 Agra, 146 

42. — — . Cunl Procedure 

Code, 1859, s. 354. — Where an Appellate Court finds 
that there is no evidence upon the record to enable it 
to decide a question at issue between the parties, 
and remands the case under section 354 of the Code 
for additional evidence, it ought to require such evi- 
dence with the finding of the first Court to bo sent up 
to it for decision. Shumboo Chunder Sdrnokar 
V. Russics: Chdnder Chdng- . 15 W. B., 346 

43. Absence of evi- 

dence on material issues. — The lower Appellate 
Court has no power to remand a case, which has come 
before it on appeal, to the Court of first instance for 
a second trial, except where the first Court has decided 
the case upon a prelimioary issue in such a way 
as to cause an absence of material evidence hearing 
upon the issues on the merits between the parties. 
Lalla Shoobh Naeain V. Nursing- it Narain 

[20 W. B., 148 


BEMAUB — eontimied. 
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44 . — Case decided on prelimi- 

nary point. — Searing on entire evidence. — Where 
all the evidence has been taken and the case decided 
on a preliminary point, no remand should be made. 
Rama Kobe v. Lalla Bhugwan Ball 

[22 W. E., 224 

45 , Point not raised in Court 

below. — Sufficiency of evidence for decisio 7 i, — The 
Appellate Court will not remand a case for re-trial on 
a point not raised in the Court below if the evidence 
already recorded is sufficient to enable the Appellate 
Court itself to decide the point. Haeidas Pursho- 
TAM V. Gamble . . . . 12 Bom., 23 

46 . Decision on sufficient evi- 
dence. — Appellate Court. — Bnproger remand. A 

case should not be remanded when the Appellate 
Court is of opinion that the lower Court cannot pro- 
perly come to a different decision upon the evidence 
tban that to which it has already come. Bonomaleb 
Churn AIytee v. Shoeoob Hootait 

[14 W. B., 60 

47 , Decision on preliminary 

'^oint.—Afpellate Court having all the evidefioe 
before it. — Where a lower Appellate Court has before 
it all the evidence which the parties wish to adduce, 
and decides upon a preliminary point {e.g., the genu- 
ineness of a pottah), it has no authority to remand 
the case, hut should itself try it. Ram Joy Sexn 
V. Nundo AIotee Dabea . . 10 W*. R., 374 

4 S. Decision on one issue out of 

many. — decision after hearing all the evidence . — 
Civil Procedure Code, 1882, ss. 562, 565, 566.— Illegal 
order of remand. — A DistrictMunsif having taken all 
the evidence offered on the issues in a suitj disposed 
of the suit upon his finding on one of the issues with- 
out deciding the rest. , On appeal the District Judge 
reversed the decree and remanded the suit for the 
trial of the issues left untried. Seld that, under sec- 
tion 562 of the Code of Civil Procedure, the order of 
remand was illegal. Amma v. Kunhunni 

[I. D. B., 9 Mad., 355 

49 . - Omission to decide on point 

for decision. — The District Judge not having come 
to any positive finding in his decree on the point for 
decision laid down by himself on appeal, the suit was 
remanded for a trial on the merits. Ramdas Sa- 
KHARLAL V. GaNGADHAR RaGHUNATH DoNGRE 

[2 Bom., 186 : 2nd Ed., 178 

50. Order of execution on in- 

sufficient evidence.— of A'ppellafe Court. 
— When a lower Court, on insufficient evidence of a 
decree having been kept in force, orders execution, 
the Appellate Court should not summarily reverse the 
order, hut should remit the case, that the decree- 
holder may give farther proof of the fact. Nilkunt 
Chuckerbutty V. SiiEo Narain Koonwar 

[8 W. B., 270 

51. Omission to decide on merits 

of case, — Suit dismissed on preliminary point .. — 
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Omission to decide on merits of case— 

continued. 

Tower to decide case ifre'oersed on that point on ap- 
peal, — -Eemand. — When a Court of first instance, 
after taking evidence, dismisses a suit upon a prelimi- 
nary objection without giving a decision upon the 
merits of tlie case, and the decree is reversed on ap- 
peal, the Court of Appeal, if it considers the evidence 
on record sufficient, may decide the case, and is not 
hound to remand it for trial under section 562 of the 
Civil Procedure Code, 1877. Bandi Subbayya v. 
Madabapalli SuBANi^A . I, L. B., 3 Mad,, 96 

52, Becision by lower Court on 

preliminary point.— Trocedure Code, lSo9, 
s. 351 . — An Appellate Court is not justified in send- 
ing back a case for re-trial under section 351 of the 
Code of Civil Procedure, merely because the lower 
Court has disposed of it upon a preliminary point, 
unless such point has been so disposed of as to ex- 
clude evidence of fact which appears to the Appellate 
Court essential to the rights of the parties. JooG- 
MAYA Bebia V. Kamchundeb Chatteejeb 

[10 W. B., 378 

53. Evidence insufdeient for 

decision on merits. — Decision in favour of suit 
proceeding, ^Reversing lower Courfs. — The Judge, 
after disposing of the case on the only point on which 
the Muusif had decided, — viz., whether there was a 
cause of action, — and having satisfied himself that 
there was not sufficient evidence on the record to en- 
able him to pass a jjroper decision upon the merits, 
was held clearly right in remanding the case to the 
Mimsif. Beommo Moyee Debia v. Koomodinee 
Kant Baneejee. Bueoda Kant Banebjee v. 
Koomodinee Kant Baneejee . 17 W, B,, 466 

54. Evidence sufideient, but fur- 

ther inquiry necesssiTj.— Reference of issue 
for trial . — Civil Trocedure Code, 1859, s. S54 . — 
Section 351, Act VIII of 1859, is meant for those 
cases in which a lower Court has disposed of a case on 
a purely preliminary point. When abundant evidence 
has been taken, if the lower Appellate Court think 
any further inquiry necessary, the proper course is 
not to remand the case to the lower Court, hut to 
frame an issue, and to refer the same to the lower 
Court for trial under section 354. Ram Chundee 
OoOPTA V, Bhagessue Suema 

[W. B., 1864, 357 

LtrOHMTJN LaII) Doobey V, Htjesohoy Lald 

[W. B., 1864, 361 
Hueeenaeain Gossain V . Sembeoonath Mttn- 

1 W. B., 6 

Heeeikosima V. Stephenson . 1 W. B., 298 
Hilts v. Osman Biswas . . 25 W. B., 35 

Bungo Chxindee Baneejee i?. Chhndee Nath 
Chuceeebutty . . . 25 W. E., 47 

Goluoh Chondee Sen v. Pheesh Mahomed 

[25 W, B., 284 
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2. GROUND FOR REMAND— ' 

55 ^ ^ Preliminary issue as to right 

to bring suit. — Remand for irial on merits , — 
Where a suit for rent was decided and dismissed by 
the lower Court, on the issue whether or not the plaiii- 
uifii^s title to sue could he made out, — Meld that it 
was not competent to the lower Appellate Court to 
remand the case in order that it might he tried on its 
merits. Gopal Chhndee Gooeo v. Jhggodhmba 
Dossia , , . , , ' 10 W. B., 411 

50 . Dismissal of suit as 

brought in wrong Court. — 8uit instituted in 
Revenue instead of Civil Court. — Appellate Court, 
duty of.--N.-W. T. Rent Act, 1881, s. 20S.— Where 
a suit instituted in the Revenue Court is diknissed by 
the Court of first instance, on the ground that it should 
have been instituted in the Civil Court, and the 
Appellate Court affirms the decision of the first Court, 
the Appellate Court should, under section 208 of the 
N,-W. 1^. Rent Act, 1881, remand the case to the 
Civil Court competent to entertain it for disj) 0 sal oa 
the merits. Ahmad-hd-din Khan v. Majlis Rai 
[I. L. B., SiAll., 438 

57 . Suit instituted 

in Revenue instead of Civil Court. — N.-W. T. Rent 
Act, 1881, ss. 207, 208.— In a suit instituted in the 
Court of an Assistant Collector, an objection was 
taken that the suit was not maintainable iu the Reve-^ 
line Court. The objection was allowed, and the suit 
dismissed. On appeal by the plaintiff, the Assistant 
Collector’s decision was affirmed. The Appellate 
Court had not before it the materials necessary for 
the determination of the suit. Meld, reading to- 
gether sections 207 and 208 of Act XII of 1881 (N.- 
W. P. Rent Act), that though the objection to the 
jurisdiction was taken in the first Court and repeated 
before the Appellate Court, the latter should only 
have pro tanto entertained it for the pui'pose of 
determining to what Court it should direct its order 
of remand, and should not have passed an order the 
effect of which was to maintain the dismissal of the 
suit. Debi Saean Lal v. Debi Saean Upadhia 
[I. L. B., 6 All., 378 

Sheo Peasad V. Anehdh Singh 

[I. D. B., 6 All, 440 

53 . Beversal of lower Court 

on point of limitation. — Trial on merits and li- 
mitation. — Remand for trial on merits. — The lower 
Court found the suit barred by limitation, but also 
heard and dismissed the suit on its merits. Meld 
that, though in ax)peal limitation be held not to bar 
the suit, there should he no remand for re-trial on 
the merits. Keeteenaeain Chowdhey v. Peethe- 
NAEAiN Chowdhey . , . 1 W. B., 32 

59 . gijit held not barred by limi- 

tation. — Trial on merits. — Civil Trocedure Code, 
1859, s. 351. — Where an Appellate Court decides that 
a suit is not barred by limitation after it has taken 
evidence and gone into the whole case, the decision 
is not one wiGiiri section 351, and the Court is not 
coniiietent to remand the case, but ought to try it 
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2. GROUND FOE REMAND— 

Suit held not barred by limitation— con- 

tinned. 

upon the evidence. HussuK Ali Chowdhry v . 
Manoowab Am ... 21 W. B., 413 

60. Decision on limitation and 

on tile merits, — Insufficiency of evidence. — Civil 
Procedure Code, 1359, ss. 353, 357.-^Power to 

Where the Court of first instance decides 
both on the general merits and the plea of limitation, 
and the Judge of the Appellate Court considers that 
the evidence upon the record is not sufficient to allow 
of a satisfactory judgment, and that he is in a posi- 
tion legally to order further evidence to be taken, he 
ought to proceed in the manner provided in sections 
354 to 357 of the Code of Civil Procedure, but has 
no right to set aside the first Court’s decree and 
remand the case for re-trial. Gooeoo Peeshad 
Butt v. Sebenath Baneejeb , 15 W. K., 314 

61. — - Decision on merits.-—J?i.!??(^- 

ciemy of evidence,--Ciml Procedure Code, 1859, s. 
351. — When the decision of a lower Court is not on 
a preliminary point, the lower Appellate Court can- 
not remand the suit to that Court, with directions to 
take further evidence and to re-try the case, but the 
appeal must be kept pending on the file, and the re- 
cord must be sent to the lower Court, with orders to 
take the necessary evidence. Kalleb Sunkue 
Box V. Kishto Booeae Chowehey 

[W. B., 1864, 296 

62. Additional evidence. — Issue , 

Trial of, hy lower Court.-— Defect of parties,— Succes- 
sor of Judge malcing remand, Power of— Whew an 
Appellate Court remands a case under section 351 of 
the Civil Procedure, Code, 1859, for the trial of an 
issue which the lower Court may have omitted to 
raise or to try, it is not limited to the evidence 
then on the record, but may keep the case pending 
on its own file until the return of the first Court’s 
finding on the issue, with the evidence recorded 
on the trial thereof, or the Appellate Court may 
itself try the issue so raised. Where the evidence is 
accepted by a Subordinate Judge as sufficient to war- 
rant a decree, and the case is only remanded for a 
defect of parties, his successor is justified, when the 
case is returned by the first Court, in respecting the 
formej judgment and looking upon the evidence as 
primd facie good and sufficient. Wise v , Ishan 
Chujtdee Baeeejee . . 14 W. R., 380 

63. Decision as to costs.— Power 

to remand case for trial on merits where appeal is 
only as to costs. — On an appeal as to costs only, the 
Appellate Court had no jurisdiction to return the 
case for trial on its merits. Muthea Peeshad v. 
Buedbe Boy , , . , 4 W., 20 

64. — Decision on second trial.— 

Insuffficiencg of^ evidence.— Evidence taken at first 
trial. — In a suit to obtain possession of miras land, 
the Court of original jurisdiction decreed for plain- 
tiff on the evidence, but on appeal its decision was 
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Decision on second tvisil— continued. 

reversed, on the ground that the claim had not been 
properly valued, and plaintiff was permitted to bring 
a fresh action. At the trial of the second action the 
Munsif recorded his previous decree and some addi- 
tional evidence, which the District Judge on appeal 
considered to he insufficient. Held that, under the 
peculiar circumstances of the case, the Judge, if not 
satisfied with the evidence taken at the second trial, 
should have allowed the plaintiff to give again the 
evidence adduced at the former trial. The lower 
Court’s decree was therefore reversed, and the suit 
remanded in order that this might be done. JoTi 
BIN hflMBAJl V, SOMAJI BIN BapAJI GuEAV 

[1 Bom,, 166 

65. Decision as to admission of 

evidence. — Additional evidence. — Civil Procedure 
Code, 1859, s. Sod. — The defendant pleaded payment 
and produced a letter of acknowledgment said to 
have been written by the plaintiff. The plaintiff de- 
nied its genuineness, and the Principal Sudder 
Anieen rejected the testimony of two pyadas who de- 
posed to the payment. On appeal the Judge remand- 
ed the case, requiring the lower Court to give the 
appellant the opportunity of proving the letter, and 
after recording a fresh finding to return the case to 
his Court. Seld that the lower Court was hound to 
pronounce a distinct opinion as to the value of the 
evidence, and not to have rejected it altogether. Seld, 
also, that the Judge was wrong in remanding the case 
under section 354, Act VIII of 1859, as he could 
have decided the case himself, taking such additional 
evidence as might appear necessary, Bunpal Singh 
Joy Mungue Singh . . . 11 W. B., 106 

@ 0 ^ Finding on evidence.— i» 8 - 

proper remand. — -Duty of Appellate Court. — Where 
the ground of regular appeal to the lower Appellate 
Court was that the Court of first instance ought 
to have found that an ijara existed, it was the duty 
of the Appellate Court to determine whether that 
fact had been proved, and not to remand the case 
for re-trial. Mahomed Ahsan v, Mahomed Yasin 

[9 W. B., 106 

67. — Issue of minority raised on 

appeal. — Pacts entitling mortgagee to decree. — 
Where, in a suit to make absolute a conditional sale, 
and to obtain a share in a certain village mortgaged 
to plaintiff (the usual year of grace having been given 
and money been paid into Court in satisfaction" con- 
siderably after the term allowed by law), there is no 
issue respecting the minority of some of the mort- 
gagors, the case will not be sent back to the Appellate 
Court for inquiry whether certain of the mortgagors 
were minors, or whether the others mortgaged for 
such purposes as would bind the minors, notwithstand- 
ing one of the lower Courts has found the fact of 
the minority of one of the mortgagors. Sobdue v . 
Buedeo 2 IT, W., 23 

68 . — — > — Case inconsistent witB plaint. 

—Power of Appellate Court to remand.— Civil Pm- 

7 s 2 : . 
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Case inconsistent witR plaint— 
cediire Code, 1859, s, 554.— If the Appellate Court is 
of opinion that the plaintiff, in argument before 
itself; is endeavouring to obtain something other 
than what he claims in the plaint, it is bound, to dis- 
miss the suit; but if it thinks that the plaint can 
be reconciled with the argument used on the appeal, 
and the case resulting is supported by the evidence, 
it is bound to determine the appeal — not to make an 
order under Act Till of 1859, section 354. Tiltjck 
Chdndee Dutt Chowdhey V. Beojo Soondue 
Mitteb ..... 24 W. B., 121 

09, Beeision of only portion of 

el&im. — Imp7'oper Oi'der of re^nand, — Co^ijiTma- 
tio)i of po7'ti07i of case while 7'e-mandmg substantial 
issuel-^A. lower Appellate Court which remanded a 
suit to the first Court for decision of the substantial 
part of the dispute, should not have confirmed the 
decision of the first Court regarding only one part of 
the claim. Madhub Chxjnbee Dey 'o. Ram Dtab 
Gueo 8 W. B., 303 

S. SECOND REMAND. 

79, Power of Appellate Court, 

— Decree reversed on appeal. — Drror or defect affect- 
ing merits of case or jm^isdiction. — An Appellate 
Court can remand a case a second time on account of 
error, defect, or irregularity of procedure in passing 
a .decree or order, provided the error, defect, or irre- 
gularity he such as to affect the merits of the case 
or the jurisdiction of the Court. When a suit has 
been regularly heard and determined, and on appeal 
tlm decree is reversed, the’ Appellate Court has the 
discretionary power to remand the case only if the 
decree should have been upon a preliminary point, and 
have the effect of excluding the consideration of 
evidence essential to the rights of the parties. 
MF2?IAPPAH Naibu V . Iyasamy AIijbely 

[5 Had., 313 

7X. Omission to carry out first 

order of High Covivt.—Suhstantial trial on the 
merits. — Where the lower Court had not fully carried 
out an order of the High Court remanding the case, 
hut the case appeared to have been substantially 
tried fully on its. merits, the High Court thought 
there should not be a second remand. Kasheekath 
Deb V. Seibesspeeh Debia . 8 W. B., 503 

72. B emand after trial and deci- 

sion on evidenoe.— Appellate Court, Dowers of. 
— Objection tahen on appeal. — Act VIII of 1859, 
s. 35L-~-Costs.—A lower Appellate Court is not com- 
petent to remand a case for a second decision, except 
as provided by section 351, Act VIII of 1859, and 
therefore ^lias no power to remand a case when a 
Court of first instance has investigated the merits of 
the case and passed its judgment upon the evidence. 
The objection that a case has been improperly re- 
manded by the lower Appellate Court can he taken in 
special appeal from the decree passed upon the 
remand, although a special appeal might have been 
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preferred from the order of remand, hut the appel- 
lants were held not entitled to their costs. MajobaM 
Ojha V. Nilmoney Singh Deo 

[13 B. L. B., 198 ; 21 W, B., 328 

Beikdabpe Dey v. Bisoea Bibeb 

[13 B. li. B., 200, note : 13 W. E., 107 

73, Form of second order of 

Temsmd.^Defects in lotoer Court's judginent on 
first remand.— k lower Appellate Court, in remanding 
a case a second time, ought to state wdiat the imiiu 
rec|iiirements of the first order were, and how the 
lower Court’s decision shows that they have not been 
carried out. Radhabullpb Stjbma v. Anited- 
MOYEE Debea , . W. B., 1864, Mis., 39 

4. PROCEDURE ON REAIAND. 

74, Order of remand, EfFeet of. 

— Civil Frocedure Code, 1859, s. 554.— An order of 
remand to a lower Appellate Court implies a reversal 
of the first judgment of that Court. Rebel Ki- 
SHEK Mozoomdab V, Ambala , 7 W, B., 326 

75, — ^Reopening of 

entire case. — The effect of an order of remand for a 
new trial is entirely to nullify the first decision and 
to reopen the whole case. Takinee Rant Lahoo- 
BEB V. Koonj Behabee Awastee 

[12 W. B., 112 

78. Re^nand for 

irial. — Reopening of ivhole case. — Where a suit was 
remanded by the lower Appellate Court for a re- 
trial,” the intention of the order of remand was held 
to be t.hat the whole case was to be gone into de 
710V0, the plaintiff being allowed to prove her case in 
any way she could. Gudadhub Dutt v. Shushee 
Moneb Dossia ... 21 W. B., 7 

77. Reope7iing of 

case as regards limitaiion. — Res judicata. — Where a 
case is sent hack for trial on its merits, the order of 
remand shuts out objections regarding limitation or 
res adjudicata. Seed Sahoy Tewaeee v. Ram 
Pebshad Naeaik Tswabee , 24 W. B., 833 

7S. Power of Court hearing 

remanded cases. — Remand on pao'ticular issue . — 
Roiver to proceed on other issues. — A Court to which 
a case is remanded for re- trial on a particular issue, 
amongst others, cannot, on remand, allow that issue 
to be abandoned, and proceed to try the case upon 
the other issues raised. Shib Chfndeb Lahibi v. 
JOYMALA Dasi . . , , 7 C. L. B., 103 

79. Remand 'on one 

point. — Reopening of others. — When a case is re- 
manded to the lower Appellate Court for decision of 
a question — e.g. one of title — that Court has no au- 
thority to go beyond the order of remand and reopen a 
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4. PROCEDURE OK REMAND— 

■ Power of Court hearing remanded cases 

— continued. 

matter already adjudicated upon between the parties, 
Shahbb Tewaeee X ). Kishoebe Sahoy Sinoh 

[24 W. R., 330 

80. Remand for trial 

of issue under s. 354, Civil Procedure Code, 1S59, 
^Effect o/.— Where an Appellate Court, in pursu- 
ance ot Act VIII of 1859, section 354, sends an issue 
down to the first Court in order that such evidence 
as the parties desired to adduce upon it may be 
taken and returned, the result is not to remand the 
case for re-trial; the first Court hoing functus officio 
m respect to such portion of the matter as it had 
already considered and determined. G-ossain Dow- 
ITFT Geee V . Bissessur Oeee . 22 W, R., 207 

81. — Case remanded 

for consideration except on one point. — Finding 
of error on that point . — Where a case was remand- 
ed for reconsideration of the whole evidence with 
the exception of one specified point, and the Judge 
after consideration came to the conclusion that his 
finding on that point had been erroneous, it was 
held that he could not, without a miscarriage of 
justice, allow that finding to remain unchanged. 
Hijeee Nath Shaha v. Issen Chunder Shaha 

[24 W. R., 316 

82. Absence of Judge 

who passed decree. — Jurisdiction of his successor . — 
Where a case is remanded to the lower Court to re- 
cord reasons for its judgment, if the Judge who 
passed the decree is absent, the superior Court should 
be informed of it by his successor. Under such 
circumstances his successor has no jurisdiction. 
Application should be made to the Bench which 
granted the order of remand for an order for the 
present Judge to re- try the case de novo. Manick 
ISett V , Khettermohun Gossamee 

[1 Ind. Jur., IK. S., 101 

83. Remand for re- 

cord of reasons. — Re-trial de novo hy Judge” s stic- 
cessor . — When a case is remanded to a particular 
Judge merely for him to record the reasons for his 
finding, his successor, if the deciding Judge has left 
the district, acts without jurisdiction when he re- 
hears the whole appeal de novo. Bhyrub Sheet 
^j.Khettur Mohun Goss AIN . SW. R„124 

Laela Bhoyeo Ball v. Lalla Mokoonb Lae 

[2 W. R., 275 

84. — Remand for par- 

ticular issue, — Right to open case in full . — A rent 
case haying been remanded to a lower Appellate 
Court with a view to its being ascertained whether 
an amulnamah produced hy the plaintiff was the 
same as a pottah filed in a survey case, the Judge 
found that it was the same, hut the pottah was not 
the one which the defendant had given to the plain- 
tiff to file in the survey case. He accordingly re- 
versed his predecessor’s decree for rent, and adjudged 
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plaintiff to pay damages under section 3, Act VI 
of 1862. Held that the additional finding not 
opposed to the order of remand; that the whole case 
was reopened ; and that the J udge had authority to 
award the damages without appeal on that point. 
Ram Chtjndra Surma Chowdhry v. Dagoo Khan 

[10 W. R., 339 

85. Case remanded 

on issue of limitation. — Right to open whole ap- 
peal . — In a case remanded to the lower Api:)ellate 
Court for trial, by the Court of first instance, of the 
issue of limitation, which the appellant had not been 
allowed the opportunity of meeting, it was ruled 
that, upon the decision of that issue, it would he 
open to the parties to appeal upon the whole case, 
notwithstanding the appeal already had. Rughoo 
Nundun Pershad Singh v\ Chuttur Paul Singh 

[10 W. R., 335 

86. Reopening of 

case . — Under an order of remand in a boundary suit 
in which the Privy Council had made an order in a 
former appeal, — Held that the High Court had no 
power to go behind the order of the Pri\^ Council, 
and that so much of the High Court’s decision as 
reopened on fresh evidence what had previously been 
decided must he set aside, but that the evidence that 
had thus been brought to bear on the case was entitled 
to consideration so far as it bore on those portions 
of the suit in respect of which the former decision of 
the Privy Council was not conclusive. COUET OF 
Wards v. Leelanund Singh 

[25 W. R., P. a, 157 

37 , Case sent ^ hy 

Judge to loxver Court for further evidence . — In a suit 
for enhancement of rent, which had been remanded 
to the lower Appellate Court, with the instruction 
that the defendant had produced sufficieiit evidence to 
raise the presumption that he held his tenure at a 
fixed rate from the Permanent Settlement, and that 
it was for the Judge to give an opinion how far the 
plaintiff was able to rebut that presumption,— 
that there w^as nothing objectionable in the Judge 
directing the first Court to bear further evidence 
upon the point, Rahhal Chunder Tewabeb v. 
Kinooram Haldar , , 10 W, R., 442 

33 , Giving evidence 

on isstie raised on remand .- — Where a case is re- 
manded for the trial of an issue which had not been 
laid down hy the Court which tried the case, the 
parties are entitled to have the opportunity of giving 
evidence upon it, although the order of remand con- 
tains no express direction to that effect. Kisto 
Churn Chuckerbutty v. Mug gun Chuckerbutty 

[10 "W. B., 491 

89. Additional evi- 

dence, Power to take . — Where a case is remanded 
with a view to some special evidence being taken. 
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tlie Court receiving the order of remand is not at 
liberty to aUow the parties to produce other additional 
evidence. Eam Jeewak Laee v. Aujun Chowbey 

[10 W. B., 303 

90 ^ Object of re- 

mand, — Civil Procedure Code, 1859, s. 354, — The 
object, of a remand under section 354, Act VIII of 
1859, is not that the Judge sliould try the issues on 
the evidence already taken, because that the Court 
sitting in regular appeal can do for itself, but that 
he should take such evidence as the parties may have 
to offer for the determination of the issues. AbbooIi 
KhYBAT V, JUMALOODDEEN HOSSEIN 

[IOW.B.,244 

91. — 'Remand to Ap^ 

pellate Court, — Rower to talce additional evidence, 
— Where a case is remanded to a lower Appellate 
Court under section 354 of the Civil Procedure 
Code, 1859, the Judge may, under section 355, 
admit additional evidence, provided he records 
his reasons for doing so on the proceedings of 
the Court. Kaeikeisto Tagoee v. Jbdoo Lalb 
Mtielick . . , . . 24 W, B., 20 

92. — Bemand with fresh issues. 

— Fixing dag for further evidence. — When 
fresh issues are fixed hy the Appellate Court, and 
remanded to the lower Court to he tried, the parties 
are entitled to have a day fixed for the reception of 
any further evidence which they may wish to adduce 
thereon. Watsok v. KuiifHYE Bahadooe 

[9 W. E., 294 

93 . Examination of witnesses. 

— Fresh, evidence, — In a case remanded for a finding 
as to whether a confirmatory pottah had been really 
given or not, it was held that as the order of re- 
mand did not restrict the Judge to the evidence on 
the record, he was at liberty to examine the wit- 
nesses who were in Court. Eam Sunker Sein v, 
Nilkakt Biswas . . , 20 W. B., 392 

94 . Hearing fresh evidence. — 

Searing defendant %vho did not appear on original 
hearing , — When a suit has been dismissed upon a 
preliminary point, and the decision on that point 
has been reversed by the Appellate Court, and the 
case goes down with a view to trial on its merits, 
evitlence may properly be received even from de- 
fendants who had appeared, and a fortiori from a 
defendant who had not appeared. Koonj Behaey 
Awusteb V, Taeinee IxAE-T Lahobee 

[8 W.B.,285 

95 . Objection taken at former 

hearing and disposed oi.^Remand for re~ 
'hearing , — Objection to chiita, — Where a review had 
been granted for the purpose of seeing whether a 
clutta ought not to he used, and the case was re- 
manded for re-hearing, the party was held to he 
concluded from objecting that the chitta was impro- 
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disposed of —continued, 

perly made use of upon the re-hearing. Makhtjn 
Kooee V , Tincowree Dvtt , 14 W. B., 22 

90 . Bemand assuming pos- 

session. — Rower of Judge to try question of posses- 
sion, — Where the High Court, proceeding on the as- 
sumption that appellants (plaintiffs) were in posses- 
sion, remanded a case to a Zillah Court, with in- 
structions to pass a declaratory decree, if that Court 
was satisfied that the act complained of was so 
recent and of such a nature as to entitle plaintiffs 
to a declaratory decree, it was held (by Kemp, «/., 
decreeing the appeal) that the Zillah Judge was 
wrong in reopening the whole question of posses- 
sion. Seld (by Jackson, J.) that the issue of pos- 
session being one which clearly arose on the state- 
ments of the parties, the Zillah Judge was not in 
error in trying it. Pitebe Jan Khatoon v. 
BYKUNT ChUNDEE CHtJCKEEBITTTY 

[9 W.R.,380. 

Seld on appeal under the Letters Patent that the 
lower Appellate Court was competent, under the 
terms of the order of remand, to inquire into the 
question of possession. Bykunt Chunber 
Chitckeebutty V , PuBBB Jan Khatoon 

[11 W. B., 71 

97 . Sull Bench ruling.— 

tion of law since remand. — Where a Pull Bench 
ruling is brought to the notice of a Judge re-trying 
a case on remand, he is hound, whether the ruling 
has been published or not, either to ask the pleader 
to produce the decision relied on, or to take other 
means for satisfying himself as to the ruling of the 
High Court, so as to apply the correct law to the 
case. Tijmeezooddeen Khondkae v, Mohima 
Chunbee Mookeejeb . . 11 W. B., 227 

9 S. Trial on issue not stated 

in order of remand.— of irregularity — 
Where the High Court had been misled into making 
an order of remand upon an issue other than that on 
which the case at the time ought to have been made 
to depend as hetw'een the parties, and the lower 
Appellate Court on remand came to a finding of 
fact which correctly disposed of the case, it w^as 
held that though the latter did not deal properly 
with the evidence on the record with reference to the 
precise issue sent down to it, its default ought not 
to govern the final result between plaintiff and 
defendant. Mahomeb Hashim v, Kaleechijrn 
Baneejeb 13 W. B., 91 

99 . Beferenee of remanded 

ease to arbitration. — Civil Rrocedure Code, 
1859, s, 354. — Irregularity in remand order and 
trial. — Objection on special appeal. — An Appel- 
late Court, in referring a case under Act VIII of 1859, 
section 354, has no pow^'er to order the first Court to 
call upon the parties to the suit to agree to arbitra- 
tion, or, on their failing to do so, to ax3pomt aibitra- 
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Beferenee of remanded case to arTbitra- 
tioil — continued. 

tors. Wiiere tins is doiiOj and the parties waive the 
irregularity and consent to the matter being tried by 
arbitrators, they cannot afterwards on special appeal 
object to the proceedings. Puha Bibee Khoda 
Buesh Bebaeee , . .22 W. B., 396 

100. — Effect of repeal. — Suit for 

rent instituted under Act X of 1859. — Remand after 
Beng.Act Fill of 1869 (s. 108) came into operas 
iion. — A suit was instituted under Act X of 1859, 
and after Bengal Act VIII of 1869 came into 
operation it was remanded by the High Court and 
tried by the Munsif and District Judge. Held 
that, under Bengal Act VIII of 1869, section 108, 
all proceedings should have been continued under 
the older Act and the remand should have been to 
the Collector, and that the proceedings before the 
Munsif and Judge w’^ere nullities, Deeeun Chow- 
DHEY Jeetoo Kaijeb . . 24 W. B., 353 

6. OBJECTIONS TO FINDING ON REMAND, 

101. Time for filing objections. — 

Civil Frocedure Cade, 1859, s. 8o4. — Sufficient time 
must he allowed to the parties under section 354, 
Act VIII of 1859, to file their objections to the 
revised finding of the lower Court. Bukhtoueee 
f?. Meheek Lall ... 3 Agra, 96 

102. Civil Procedure 

Code, 1859, s. 854. — Objections talcen after remand 
and not within time fixed. — Where the Appellate 
Court remanded a case to the lower Court, and, 
under the provisions of section 354, Act VIII of 
1859, allowed the parties a weelPs time within wdiich 
to file objections, — Held that the terms of the sec- 
tion were merely permissive, and that though no 
objections had been taken within the time specified, 
there was nothing in the law to the effect that an 
objection taken after the time fixed shall not he 
listened to. Muneakhen Lall v. Raheem Beksh 

[4 IN. W., 72 

103 . — Alteration of findings to 

wMcb. no objection is taken. — Civil Pro- 
cedure Code, 1859, s. 354. — Objections taken after 
time. — When a case has been remanded under sec- 
tion 354, Act VIII of 1859, and a time fixed within 
•which objections to the findings on remand are to be 
taken, the Appellate Court is not competent to alter 
such of the findings in respect of which no objection 
is preferred within the time fixed. NooEXTisr v. 
KnoDA Bxjesh .... 1 Agra, 50 

Nor wdll the parties he allowed to take objections 
filed after time. Sheo Ghobam v. Ram jEAwniir 
SiNOH 5 IN. W., 114 

104 . Objections taken after 

time. — Civil Procedure Code, 1859, s. 354 . — 
Memorandum of objections. — Procedure. — Where 
an Appellate Court, under section 354 of Act VIII 
of 1859, refers issues for trial to a lower Court and 
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5. OBJECTIONS TO FINDING ON REMAND 

-^continued. 

Objections taken after time^continued* 

fixes a time within which, after the return of the 
finding, either party to the appeal may file a memo- 
randum of objections to the same, neither party is 
entitled, without the leave of the Court, to take any 
objection to the finding, orally or otherwise, after 
the expiry of the period so fixed without his having 
filed such memorandum. Rat an Sing-h v. Wazib 
[I. Ii. E., lAn.,165 

105, ■ Civil Procedure 

Code, 1882, s. 567. — Discretion of Court. — Where a 
first Appellate Court has remanded a case to the 
Court of first instance for the trial of issues, and 
where, on the return of findings on these issues, 
objections under section 567 of the Civil Procedure 
Code have not been filed until after the expiration 
of the prescribed period, the Appellate Court, though 
not hound to entertain the objections, should never- 
theless, upon the hearing of the remand, allow the 
party filing them to be heard with regard to them, 
Ratan Singh v. Wazir, I. L, R., 1 All., 165 ; and 
AJehariRegamY. Wilayat Ali, I. L. R., 2 All., 908, 
referred to. An Appellate Court, because it remands 
issues, does not therefore, in the absence of subse- 
quent objection by either or both of the parties to 
the findings wffien returned, divest itself of its 
power to exercise its judicial mind as to the pro- 
priety of such findings; but, apart from any objec- 
tion by the parties, it should examine and test them 
to see whether or not they ought to he accei>ted. 
Akhari JBegamY. Wilayat Ali, 1. L. R., 2 All., 908, 
followed. Umed Ali v. Salima Ribi, L L. R., 6 
All., 383, referred to. Mitmtaz Begam v. Fateh 
HtrsAiN . . , I. L. B.j 6 All,, 891 

106, — — Reference of 

issue to loioer Court. — Memorandum of objections , — 
Civil Procedure Code, 1859, s. 354. — In a case in 
which an issue I’eferred under section 354 of Act 
VIII of 1859 to the lower Court was tried there, 
and the finding -was returned with the evidence, as 
no memorandum of objections was filed within the 
time fixed by the Court, the Court declined to allow 
objections to be taken when the appeal came on for 
final determination. Asheeeoonissa Begem v, 
Stewaet ... * 9 'W, E., 438 

107 , Findings to wMeb, no 

objection is preferred. — Civil Procedure Code, 
1877, s. 566, — Appellate Court, Powers of. — 'Error 
or irregularity. — Held that an Appellate Court is 
not bound to accept a finding returned to it by a 
Court of first instance, under section 566 of Act X of 
1877, merely because no objections to such finding 
are preferred, but is competent to examine the 
evidence on which such finding is founded, and to 
satisfy itself that it is correct and fit to be accepted. 
NoorunY. Khoda Baksli, 1 Agra, 50, dissented from. 
Ratan Singh v. Wazir, I. L. R.,1 All., 165, followed. 
Held also that, assuming that an Appellate Court, 
in deciding a case in a manner inconsistent with and 
opposed to the finding returned to it by the Court of 
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5. OBJECTIONS TO FINDING ON BEMAND 
— continued. 

bindings to wMch no objection is pre- 
ferred — continued. 

fost instance nnder that section, in the absence of 
objections, acted irregularly, its decree could not be 
reversed, or the case remanded on account of such 
irregularity, such irregularity not affecting the 
merits of the case or the jurisdiction of the Court. 
Aebaei Be gam v. Wila-tat Ali 

[I. li. B., 2 AIL, 908 

108, X>uty of Appels 

late Court , — Civil Frocedure Code, 18S2, ss. 567 , 574. 
— Where a first Appellate Court has remanded a case 
to the Court of first instance for the trial of issues, 
and where, on the return of the findings on these 
issues, no objections have been preferred under section 
567 of the Civil Procedure Code, the Appellate Court, 
after the period fixed for presenting objections, may, 
at its discretion, receive or decline to receive any 
written objection, but is, in any case, bound to con- 
sider the findings of the lower Court on the merits, 
and is not precluded from hearing arguments for 
and against the findings at the hearing of the ap- 
peal. ATchari Began v. Wilayat Ali, I. L. E., 2 Alt., 

followed. The imperative provisions of section 
574 of the Civil Procedure Code apply alike to cases 
remanded by the first Appellate Court for the trial of 
issues, and to those in which no such remand has 
taken place. IJmei) Ali v. Salima Bibi 

[I. L. R., 6 AIL, 383 

6. CASES OP APPEAL AFTER REMAND. 

109, Remand for specific pur- 

pose. — Statement on merits of ivhole case. — Where 
the Appellate Court remands a case for a specific 
inquiry, it will not receive any statement on the 
part of the Zillah Judge as to what he considers 
the merits of the whole case. Donzelle v. Kam- 
NAEAm Singh , . 1 Ind. Jur., 3N. S., 51 

110, Appeal from order of re- 

mand. — Civil Frocedure Code, 1877, s. 562 . — W/iat 
questions can he raised. — Extent of appeal from or- 
der of remand. — An appeal from an order on appeal 
remanding a suit for re -trial is not to he confined to 
the question whether the remand has been made con- 
trary to the provisions of section 662 of Act X of 
1877 or not, hut the question whether the decision of 
the Appellate Court on the preliminary point is cor- 
rect or not may also be raised and determined in such 
an appeal. Baeam m Imeat 

[I. 3 AIL, 675 

111, Disposal of suit 

on freliminary point,— Feversal hy Appellate Court 
of decree on such pomt and irregular remand of 
ease %i,nder section 562, Civil Frocedure Code, 1877, 
for trial of a certain issue. — Foioer of succeeding 
Judge of Appellate Court to re-try such point . — A 
Court of first instance dismissed a suit upon a preli- 
minary point. On appeal hy the nlaintiff against 
the decree of such Court, the then Judge of the ap- 


continued. 

6. CASES OF APPEAL AFTER REMAND 

— continued. 

Appeal from order- of remand— 

pellate Court, Mr. B., reversed the decree upon such 
preliminary point and remanded the suit under sec- 
tion 562 of Act X of 1877 for the trial of a certain issue. 
The Court of first instance tried such issue and made 
a decree in accordance with its finding thereon. On 
appeal against the decree of the Court of first in- 
stance, the defendant again raised such preliminary 
point. The then Judge of the Appellate Court, Air. 
jBT., dismissed the suit upon such preliminary point. 
Reid that as although Air. B. had irregularly re- 
manded the suit under section 562 of Act X of 1877, 
his decision disposed of such preliminary point, and 
only left open for trial the issue which he had direct- 
ed to be tried, Air. K. was not competent to re-try 
and decide such preliminary point. Sueaj Din r. 
Chattae . . . . I. L. B.j 3 AlLs 755 

112. Fractice . — Civil 

Frocedure Code, 1877, s. 558.— Upon an appeal un- 
der section 588, clause (to) of the Civil Procediu’e 
Code, from an order of an Appellate Court under sec- 
tion 562, remanding a case which has been disposed 
of upon a preliminary point in the Court of first in- 
stance, the High Court may enter into the merits of 
the adjudication hy the Court of first instance on the 
preliminary point, and may, if it finds the order of 
the lower Appellate , Court defective, allow the 
party wdio had the heuefit of a decree in the first 
Court to retain that benefit. Loei Maeto i?. 
Aghoeee Ajail Lall 

[I. L. B., 5 Calc., 144 : 4 C. L. B., 465 

113 . Civil Frocedure 

Code, 1882, ss. 562, 564, 566, 584, 588 (28), 590.— 
Where a lower Appellate Court, instead of remanding 
a suit under section 566 of the Civil Procedure Code, 
erroneously remands it under section 562, and the 
party aggrieved hy its order appeals to the High Court, 
under clause (28), section 588, the High Court cannot 
deal with the case as if it were a first appeal from a 
decree. All that the High Court can do is to rectify 
the procedure of the lower Appellate Court, and to 
direct that it decide the case itself on the merits. 
Badam v. Imraf,L L. It., 3 All., 675, distinguished. 
Eamnarain v. Bhatoanidin, Weekly Notes, AIL, 1832, 
p.l04 ; and Sheoamher Singh sf.Lallu Singh, Weekly 
Notes, All., 1882, p. referred to. Soil an Lal v. 
,Aziz-ijnnissa Be gam . I. L. B., 7 AIL, 136 

114. Fotoer of suc- 

cessor of Judge to set aside order of remand . — An 
order of remand hy a Subordinate Judge is final so 
far as the purpose of the remand goes, and cannot 
he set aside by his successor. Leleet Pandey v. 
Byjnath Singh . , . 14 W. B., 285 

115. Fotoer of suc- 

cessor to alter order. — Eemand a second time on 
mistake of Judge on first remand.— Kw Acting Dis- 
trict Judge, having made a decree reversing the de- 
cree of the Munsif, who threw out plaintiff’s claim, 
omitted to pass a decree himself in favour of the 
plaintiff, which his finding showed he intended to do 
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6. CASES ' OF APPEAL APTEB REMAND 

— continued. 

Appeal from order of remand— 

The case was remaiicled on special appeal by the 
High Court to the District Judge (who had niean- 
wliiie returned to his appointment), who reopened 
the whole case, and passed a decree directly opposed 
to that of his predecessor, in which he confirmed the 
MunsiFs decree. Seld that the decree of the Judge 
should be reversed, and the suit again remanded, in 
order that he might pass a decree for the plaintiff, in 
accordance with the view of the case expressed by the 
Acting Judge, with which the High Court saw no 
ground, upon the special appeal before it, to interfere. 
Babaji bin Ramji tJ. Kasimbhai yalad Azambhai 
[3 Bom,, A. C., 60 

„ 116. Procedure when 

case comes on appeal after remand. — JErroneous 
order of remand. — A Subordinate Judge on appeal, 
having framed an issue, remanded the case under 
section 351, Civil Procedure Code, 1859, to the first 
Court for trial thereof, but instead of directing that 
the finding should be returned to his own Court, he 
directed the Munsif to give the plaintiff a decree in 
accordance with the finding at which he might 
arrive. The Munsif having decided the case accord- 
ingly, it went up on appeal to the Additional Judge. 
Meld that the proper course for the Additional Judge 
was simply to confine himself to considering, whether 
the decision of the Court below on the issue directed 
was correct or not : he had no power to go behind the 
order of the Subordinate Judge on the previous occa- 
sion. Bodxjn Bxjeooah Abdoob Gunny 

[19 W. B., 281 

7. CRIMINAL CASES. 

117. Object of remand,— 

nal Procedure Code {Act VUI of i<9d9), 5. 4:22.— 
Act X of 1872^8. 282. — Potver of Appellate Court . — 
A remand of a case under section 422, Act VIII of 
1869, could only be for the purpose of taking further 
evidence, and certifying the result thereof to the 
Appellate Court, and not for the purpose of re-trying 
the case upon such fresh evidence. After remand 
under this section, the Appellate Court could only try 
the case as an ordinary appeal, and had no power to 
enhance the punishment. Anonymous 

[SB.I.. R., A. Cr.,62» 

118. Ground for remand.— Jw- 

proper admission of examination of accused . — Cri- 
minal Procedure Cod^^ 1861, s. 205 . — When the exa- 
mination of the prisoner had not been recorded in full 
as required by section 205 of the Criminal Procedure 
Code, 1861, and was therefore inadmissible without 
further proof of it, hut if admissible, would either 
alone or with other evidence he sufficient for the con- 
viction of the accused, the proper course was held to 
be to remand the case to the Court of Session, in order 
that proof might he taken of the examination. When 
the evidence, exclusive of the inadmissible examina- 
tion, is sufficient to support the conviction, it may be 
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Ground for TemaiadL'— continued. 

affirmed by the High Court without remanding the 
case. Rsa. Kalla IjAkhmaji 

[2 Bom., 419 : 2nd Ed., ,396 

Reg-. «7. Petadibin Bassappa 

[3 Bom, 420 : 2nd Ed., 397 

Reg. V. ViTHOJi . 2 Bom., 421 : 2nd Ed., 398 

Reg. V. Ganu Bapu 

[2^Eom., 422 : 2nd Ed., 398 

119. Bemand for further evi- 

dence. — Criminal Procedure Code, 1861, s. 422, 
and ss, 169 and 171. — Jurisdiction of Magistrate . — 
When an Appellate Court directed farther evidence to 
be taken by a Subordinate Court under section 422 of 
the Code of Criminal Procedure, it was competent to 
the subordinate Court before which such evidence was 
given, if any offence against public justice, as de- 
sci'ihed in section 169, was committed before such 
Court by a witness whose evidence was being recorded 
therein, to send the ease for investigation to a Ma- 
gistrate under the provisions of section 171. Queen 
r. Bakteab Maieabaz 

[6 B. L. B., F. B., 698 ; 15 W. B., Cr., 64 

120. Bemand for further in- 

<iuiry. — Power to remand, — Criminal Procedure 
Code, 1861, s. 422. — Omitting to give information of 
an offence, — Where a person had been found guilty 
by a Magistrate of the offence of intentionally omit- 
ting to give information of an offence which be was 
hound to give, and on appeal tlie Judge found that 
there had been no evidence given of the omission, — 
Reid per Kemp, J. (Glover, J., contra), the Judge 
could not remand the case for additional inquiry 
under section 4-22 of the Criminal- Procedure Code. 
In the matter oe the petition of Hdai Chanu 
Mukhopadhya . . 9 B. L; R., Ap., 81 

S. C. In be Woodoy Chand Mookhopadhya 

[18 W. R., Cr., 31 

121. Betention of prisoner in 

custody pending remand. — Power of Magis- 
trate. — A remand properly made after taking suffi- 
cient evidence given on oath or solemn affirmation is 
the only ground on which a Magistrate can retain an 
accused person in custody. In the matter of the 
petition of Zuhuruldeen Hossein 

[25 W. R., Cr.5 8 


See Muthooranath Chuckerbutty v. Heeba 
Lall Doss . . . 17 W. R., Cr„ 55 

RE-MARRIAGE OF WIDOW. 

See Cases under Hindu Law — W h'DOW— ■ 
Disqualifications— Re-marriage. 

REMOTEhTESS. 

See Cases under Damages — Remoteness 
OF Damages. 
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EEMOTENESS— 

See Cafses undee Hindtt Law — W itx — 
Construction oe Wiles — Special 
Cases oE Construction — Bemoteness. 
^ee Cases UNDER Will— Construction, 

BEET. 

— Arrears of— 

See Cases under Interest— Miscellane- 
ous Cases— Arrears oe Rent. 

See Cases under Rent, Suit eor — 

See Cases under Sale eor Arrears oe 
Rent. 

Arrears of, Application, for ex- 
ecution of decree for — 

See Bengal Rent Act, 1869, s. 58. 

[I. li. R., 3 Calc., 547 

Arrears of. Suit for ejectment 

for— 

See Cases under Bengal Rent Act, 1869, 
S. 52. 

— as distinguished from revenue. 

See Grant— Power to Grant. 

[B. L. B., Sup. VoB, 75, 774 

Assessment of, on service ten- 
ure. 

See Limitation Act, 1877, art. 130 
(1871, ART. 130). 

[I.Ii. E., lBom.,586 

See Sertice Tenure. 

[I. L. B., 1 Bom., 586 

in kind, Suit for money-equi- 
valent of— 

See Enhancement oe Rent— Exemption 
EEOM Enhancement by Unieorm Pay- 
ment, &c — V ariation by Change in 
l^ATUEE OE Rent, &c. 

[I. L. B., 1 All., 301 
6 B. L. B., Ap., 25 
I Ind. Jur., S., 29; 4 W. B., Act X, 23 

6 3sr. W., 371 
8 W. B., 170 

ISTon-payment of— 

See Cases under Landlord and Ten- 
ant-Payment OE Rent — Non-pay- 
ment. 

See Cases under Right of Occupancy — 
Loss or Poreeiture oe Right. 

>— Payment and acceptance of— 

See Cases under Landlord and Ten- 
ant-Constitution OE Relation — Ac- 
knowledgment OE Tenancy. 


BENT — continued . 

— ^ — Pa.yment of— 

See Cases under Co-shaeers— Suits by 
Co- sharers with respect to th® 
Joint Property— Rent. 

See Co-sharers— Suits by Co-sharers 
WITH respect to THE JoiNT PROPERTY 
— Enhancement oe Rent. 

[I. L. B., 5 Calc., 574 
3 C. L. R., 21 
1. 1.. B., 4 Calc., 96, 350 

See Estoppel— Landlord and Tenant- 
Denial OE Title. 

[B. L. B., Sup. Vol, 588 
24 W. B.., 101 
6 H. W., 333 
I. L. B., 4 Bom., 79 

See Cases under Landlord and Ten- 
ant-Payment OE Rent. 

See Title— Etidence of Title — Gene- 
RALLY . . . 7 B. L, E., 211 

B,eeeipt of— 

See Cases under Landlord and Tenant 
— Constitution oe Relation — Ac- 
knowledgment OE Tenancy by Re- 
ceipt OE Rent. 

See Unsettled Polliam. 

[14 B. L. B., 115 

Sale for arrears of— 

See Cases under Sale fob Arrears oe 
Rent. 

BEHP, SUIT POB- 

See Cases under Bengal Rent Act, 
1869. 

See Certificate oe Administration- 
Right TO SUE OR Execute Decree 
without Certificate. 

[B. L. B., Sup. Voi., 588. 

See Civil Procedure Code, 1882, s. lOS 
(1859, s. 119) , 7 B. L. B., 207 

See Estoppel— Estoppel by Conduct, 

[I. Ii. B., 4 Calc., 783 

See Cases under Jurisdiction of Re- 
venue Court. 

See Cases unde Landlord and Ten- 
ant. 

See Cases under Parties— Parties to 
Suits — Rent Suits for and Inter- 
tenors IN SUCH Suits. 

See Cases under Res Judicata— Com- 
petent Court — Revenue Courts. 

See Cases under Res Judicata— •Estop- 
pel BY Judgments. 

See Cases under Small Cause Coury^ 
Moeussil— Jurisdiction— Rent, 
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KEHT, SUIT 'FO'M’—contimed. 

See Cases tjndee Special Appeaii— Small 
Cause Couet Suits— Eent. 

See Tendee ' . I. li. R.s 4 Calc .9 572 

• Arrears of— 

Se^ Appeal— N.-W. P. Acts. 

[I. L. B.5 1 Alls 866 
See Cases under Bengal Rent Act, 
1869, s. 29. 

See Bengal Rent Act, 1869, s. 31. 

[I. L. B., 4 Calc., 714 

See Cases under Co-sharers— Suits by 
Co-sharers with respect to the 
Joint Property — Rent. 

See Cases under Interest — Miscella- 
neous Cases — Arrears op Rent. 

See Cases under Jurisdiction op Re- 
YENUE Court. 

See Cases under Limitation Act, 1877, 
art. 110 (1859, s. 1, CL. 8). 

See Road Cess Act. 

[I. L. B., 4 Calc., 576 

Balance of account of— 

See Small Cause Court, Moeussil — 
Jurisdiction — Account. 

[I. B. B., 1 Calc., 128 
14 W. B., 58 
10 W. B., 88 

.. — Money paid as excess of— 

See Relinquishment or Omission to 
Sue eor Portion op Claim. 

[I. L. B,., 5 Calc., 24 

See Special Appeal— Small Cause Court 
Suits — Money . 2 B. L. B., A. C., 172 

Separate sRare of— 

See Cases under Co-shaeees— Suits by 
Co-sharers with respect to the 
Joint Property — Rent. 

” — ^ — — — under, Bs. 100. 

See Cases under Bengal Act, 1869, s. 

102 . 

1 , Hature of suits under Act X 

of 1859. — Regular suits. — Suits for rent under 
Act X of 1859 were not summary suits, but to all 
intents and purposes regular suits, only tried by 
Collectors. Nubo Tarinee Bosses v. Gray 

[11 W. B., 7 

S. C, Bhabatarini Dasi v. Grey 

[2 B. L. B., A. C., 152 

2, Suits cognisable under Bent 

A-dt.— Suit fartly for rent in district where Act not 
in force. — Jleld that a suit brought to recover 
rent, partly due in respect of estates situate in a 
a district in which the Act was not in force, could he 
brought under the Rent Act. Oosman Khan v. 
Chowdhry Sheoeaj Singh , 5 3X, W., 42 


RBIia?, SUIT POB.-Sults cognisable un- 
der Bent Act — continued^ 

3^ j^aais of smi,^ 

Jurisdiction of Collector , — A suit for rent was cog- 
nisable only by the Collector, under clause 4, section 
23, Act X of 1859, whether it was based upon a 3ca» 
buliat or agreement, or neither. Dhunput Singh r. 
Mills ...... .7 W. B., 473' 

4. Suit for rent of 

lands held in excess. — The Revenhe Courts had 
under Act X of 1859 jurisdiction in a suit for rent 
in respect of lands held in excess of the lands for 
wdiich the defendant was paying, rent, where there 
was no lease or express contract limiting the lands 
of the tenancy. Sham Jha t. Booega Roy 

[7 W. B., 122 

5 , Suit for rent j>ay~ 

able under agreement. — Variable rate. — A suit will 
lie under the Rent Act for rent payable under an 
agreement that land taken and occupied without an 
actual demise should he paid for at certain rates. A 
variation in the rates of rent in accordance with the 
crops under a distinct agreement to that effect is not 
in the nature of enhancement of rent. Jadoobub 
Singh v. Behaeee Singh . . 2 IST. W., 437 

0 ^ j>Q^ 

Jcind.-^ Bengal Act P III of 1869 . — A suit for rent 
in kind is cognisable under Bengal Act VIII of 
1869. Mullick Amanut Ali u. Ueloo Paseb 

[25 W. B., 140 
Krishto Bundhoo Bhuttachaejee V, Rotish 
Shaikh . . . . 25 W. R., 807 

See Lachman Prasad v. Holas Mahtoon 

[2 B. li. B., Ap., 27 : 11 W. B., 161 

and Raikisori Basi r. Bonomali Charan Maiti 

[1 B. I,. B., S. H., 14 : 10 W. B., 200 

7 ^ 

hind. — The Rent Act applies where rent is reserved 
in kind, just the same as in the case of suits for rent 
in money, but not where articles are to be delivered 
under a separate agreement unconnected with the 
question of rent. Bhubo Soonduree Debia v, 
Jynul Abdin . , . . 8 W. B., 393 

3^ rent in 

hind. — Be7ig. Act VIIIoflS69. — Jurisdiction. — The 
defendant took from the plaintiff^s ancestor a small 
portion of endowed land for a garden, and in consider- 
ation thereof paid him a certain fixed amount of grain 
for his maintenance and support, and subsequently 
that payment was commuted into a monthly allow- 
ance of R3-8, which was regularly paid till 1276, and 
then stopped. To a suit under Bengal Act VIII of 
1869 to recover the amount, the defence was that a 
suit for a claim of such a nature could not be brought 
under that Act; but the objection was overruled, and 
the plaintiff held entitled to recover the amount sued 
for. Jallaloodden v, Burne 

[15 B. L. B., 261, note : 18 W. B., 99 

9 ^ for re7it in 

hind. — Damages* — Reid that damages on account of 
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23 ^ for rent of 

lands ajfj^urtemnt to defeiid- 


: . 17 , j’or house- 

rent including groxmd-renU--WhQtQ house-rent in- 


cludes the rent of the ground upon which the house 
stands, and the ground-rent can be separated from 
the other items forming the aggregate of the house- 
rent, the claim to the extent of the ground-rent may 
be cognisable by the Revemie Court under Act X of 
2 859. Ram Chubn Sin on IvETTiiEs v. Meadhun 
Dtjejee ..... 8 W. E.., 90 


18. Ziqu idated dam- 

ages under agreement with respect to house , — Thei 
defendant bought a house belonging to the plainti:fi 
and standing on his own land, on the condition that, 
as long as the house was not removed, he would pay 
the plaintiff a certain sum per month. The house 
not having been removed, the plaintilf sued for the 
stipulated sum from date of purchase. Meld that 
this wars not an action for rent, hut a suit for licpii- 
dated damages, and as such cognisable in the Civil 
Court. Deunath Koy Chowdhey n , Kaily Kisto 
liOY Chowehey . . . .1 W. B., 2 


19. JurlsdPct-io7i un- 

der Meng. Act VIII of 1869. — Suit for rent of 
houses.— TI \q rulings applicable to suits for rent of 
bouses, or of portions of land covered wutb houses or 
markets, have no reference to suits in which rent is 
claimed in respect of a mouzah or of an entire estate, 
or the aliquot part of an estate. Hence a suit for 
rent of 8 annas of a mouzah which was part of the 
plaintiif-'s zemindari held in farm as a whole by the 
defendant, may be properly brought in a Civil Court 
under the provisions of Bengal Act VIII of 18G9, 
Ganeemut Hosbein V. Kungoo Sahoo 

[3 C. li. B., 8 


20, Suit for rent of 

land covered hy arhats, ghatSf and hazars . — A suit 
for rent of lands wGiere the rent comes from arhats, 
ghats, and bazars situated upon it, as well as fi’om 
the land, was held not to lie under the Rent Act. 
Haei Mohan- Sirkae v. Monceieee 

[9 B. li. B., Ap., 14 ; 15 W. B., 464, note 

Madan Sing- v. Madan Ram Dee 

[1 B. L. B., S. N., II 


21. Suit for rent of 

hastu la^ids . — Where the rent for bastu lands w’as 
paid by the ryots to their landlord separately from 
the rent paid for the cultivated lauds, but the tenure 
of the hastu lands was a ryotwari tenure, it was held 
that, as a matter of law, the distinction in the mode 
of paying the rent did not exclude those lands from 
the operation of Act X of 1859 or Bengal Act VIII 
of 1869. PoGOSE V. Rajoo Dhopee 

[22 W. B., 511 


22. Suit for rent of 

garden attached to a house. — Meld that a suit by a 
lessee against a sub-lessee to obtain rent of a garden 
which was attached to a house, and was ancillary to 
tile enjoyment of the house, was not cognisable by 
the Revenue Court, but by tbe Civil Court. Shyam 
Singh v. Punchtjm Majee . . 2 Agra, 243 


the wanton destruction of trees, though stipulated 
for ill a kabuliat, cannot he claimed as rent; but 
that a stipulation to supply a, number of mangoes 
yearly is one to pay a part of the rent in kind, and 
the value of the mangoes is realisable as rent in a 
Revenue Court. Nubo Tabinee Dossee, v. Geay 

CllW.B.,7 

S. C. Bhaeataeini Dasi v. Geey 

[2 B. L. B., A. C., 162 

3^0. Suit to maintain 

money-rent and prevent siihstitution of rent in kind. 
— Held that a suit for maintenance of money-rent, 
and to prevent the zemindar from substituting a 
rent in kind for the money-rent previously paid, is 
not a suit cognisable under the Rent Acts (Act X 
of 1859 or Act XIV of 1863). Baines v. Mahomed 
Axi Khan , , . . 2 Agra, 307 


11. Suit to enhance 

julJcur tenure . — A suit for enhancement of a jiilkur 
tenure is cognisable under the Rent Act. Puban 
Sautea V. Tajooddeen . 5 W. R., Act X, 20 


ALiiTJM CnuNDEE Shaha V. Bhttettt Baboo 

[6 W. B,., Act X, 92 

And so is a suit for a kabuliat for payment of the 
rent of a fishery. Koylash Chundee Dey v. Joy 
Naeain Jalooah ... 7 W. E.., 93 


12. Suit for rent of 

la 7 id in a ioion. — leng. Act VIII of 1869 . — Bengal 
Act VIII of 1869 relates only to agricultural hoUl- 
ings, and its provisions have no application to land 
forming part of a street in a town. Collectoe OP 
Monghye V. Madae Buksh . 25 W. B., 136 


13. Suit for re7it of 

house situated in ioten . — A suit for a kabuliat or 
surkhut will lie under Bengal Act VIII of 1869 in 
the case of a house situated in a town. Raai Lall 
V. Chhmmon Ghuttuck . . 24 W. E., 271 


14. — ^Enhancement of 

rent of a dwelling-house hi village . — A suit for 
enhancement of rent of a dwelling-house in a village 
is cognisable under the Rent Act. Abdool Hamid 
V. Donageam Dey . . 3 B. Xi. B., Ap., 133 


15. Suit for rent of 

land covered with buildings . — A suit for the rent of 
land is not altered hy the fact of houses or buildings 
standing thereon, and therefore such a suit is one 
cognisahle under the Rent Act X of 1859. Mathuea- 
NATH KuNDTJ V. CaMPBEXL 

[8 B. L. B., 115, note ; 15 W, B., 463 


10. Suit for rent of 

land with buildings. — Jurisdiction . — The Revenue 
Courts had no jurisdiction to entertaiu a suit for 
rent of land with buildings upon it, when the rent 
included the rent of the buildings as well as of the 
laud. Dhieaj Mahatab Chand Bahadue v. 
Makhnd Ballabh Bose 

[9 B. li. B„ Ap., 13 : 14 W. R., 246 



35. Smf to recover 

pay merit for zise of land for staclcing timher. — In a 
suit to recover money due, or payment in kind, for the 
use of the plaiiitiifs land by stacking timber thereon 
and keeping it there for a specified time, — i?eZf/that 
the claim was of the nature of one for rent and gov- 
erned by the law of limitation applicable to money 


28. Suit for ground* 

rent of land on loliicli golah in built. — A suit for 
ground-rent of the land on which a golah stands is 
not cognisable under the Rent Act. BELAwnTt 
Am V. Dabeb rjsESHAB . » 11 W. R,, 203 


DIGEST OF CASES. 


EEKT, SUIT FOR.— Suits cognisable, un- 
der Rent Act — continued. 


ant had been declared entitled, under section 9, Ben- 
gal Regulation XIX of 1814, to hold certain lands as 
attached to his dwelling-house, at an equitable rent 
payable to the landlord. The landlord subsequently 
sued under the Rent Act for- enhancement of rent 
of these lands. Meld that a suit for the rent of such 
lands could not be maintained under that Act. 
KHAiEUDDiiir Ahmed v. Abdul Baki 

■ [3 B. L. R., A. C., 65 : 11 W. R., 410 


24. Suit for house 

and ground, — If a house and two parcels of ground 
*were held and enjoyed together, forming, as it were, 
one compound or set of premises, the suit as to the 
whole was not cognisable under the Rent Act. If 
one of the parcels of land lies at a distance, or is 
wholly separate and distinct from the other, the suit 
as to the former was cognisable under tliat Act. 
Bipbodoss Dey V, WoLLEN . . 1 W. R., 223 


Taeeeny Peesaud Ghosb .tJ. Bengal Indigo 
Company ... 2 W. R., Act X, 9 


25. Suit for rent of 

land let for purpose of factory and, dioelling -house , — 
A suit lies under Act X of 1859 for the rent of land 
let for the purposes of a factory including the dwell- 
ing-house of the proprietor of the factory, it being 
immaterial for what purposes the lands were demised. 
Taeeeny Peesaud Ghose v. Bengal Indigo Com- 
pany .... 2 W. B., Act X, 9 


20^ Suit for rent of 

land on tenancy not strictly agricuUurable, — The 
class of cases cognisable under the Rent Act includes 
suits for rent in cases of tenancies not strictly agri- 
cultiirable, provided the subject of the lease is land 
and the rent issues out of the land, and is due on ac- 
count of and for the use of the land, whatever may 
be the purpose for which the surface of the land is 
used. Watson v, Gobind Ciiundeb Mozoomdar 
[W. R., 1864, Act X, 46 


27. — Garden land 

tohere trees are removed^ Suit to fix rent of. — Act X 
of 1859, s. 23, cl. jf.— Where land has been held as a 
bagh, and no other right or interest therein is shown, 
it becomes ordinarily, on removal of the trees, a por- 
tion of the malguzari land of the village, and the 
occupant who brings it under cultivation is liable to 
the payment of rent. If the landowner and himself 
cannot by agreement fix the rent, a suit for the de- 
termination of the rate was maintainable under clause 
1, section 23 of Act X of 1859. But wdiere the 
occupant who brings the bagli under cultivation sets 
up a right inconsistent with the existence of the re- 
lation of landlord and tenant, and there is a contest 
between the parties as to their respective rights and 
positions, the clause was inapplicable. She opal 
Singh v. Rai Seetaeam . . 3 1!!. W., 18 


REKT, SUIT FOR. — Suits cognisable un- 
der Rent Act — continued. 


29. ^ ^ Stiit for tolls 

from persons coming to hat. — Beng. Act VIII of 
1869. — A suit for rent derivable by a lessor from 
tolls collected by the lessee from persons resorting to 
a hat is not cognisable under Bengal Act VIII of 
1869. Sati V , Issue Chundee Mundul 

[20'W.B.,146 


30. r - Suit to enforce 

right to erect golahs at ghats and to collect duties , — 
Act X of 1859, s. 23. — A suit for enforcing an 
alleged right to erect golahs at certain ghats, and to 
collect duties from persons using them, was not a suit 
“ on account of any right of pasturaij:e, forest right, 
fisheries, or the like,’^ within section 23 of Act X of 
1859, and the Collector had no jurisdiction to enter- 
tain it. PUELONG V, JOHUEIIEE LolL 

[Marsb., 194: 1 Hay, 453 


31, S^iit for rent 

from a toll on river or canal. — Act X of 1859, s, 23, 
cl. 4. — A suit to recover rent on lease of toll arising 
from a canal or river navigation was not cognisable 
under clause 4, section 23, Act X of 1859. Gae- 
LAND V . Rai Mohun Hazrah . . 1 “W. R., 15 


32. Suit for tolls for 

use of a ferry. — Act X of 1859, s. 23, cl. 4. — A suit 
for tolls for the use of a ferry belonging to the plain- 
tiff was not maintainable under Act X of 1859, sec- 
tion 23, clause 4. Furlong v. Treelochun Singh 
[Marsh., 504 : 2 Hay, 598 


33 . Meng. Act VIII 

of 1869 Suit for dustoorut. — Objection on appeal, 
— A suit for dustoorut is not a suit for rent, and is 
therefore not cognisable under Bengal Act VIII of 
1869. The ground that, even supposing the suit was 
not a suit for rent, it was not liable to be dismissed 
in order that a fresh suit might be instituted under 
Act VIII of 1859, not having been taken in the 
Court below, nor in the grounds of special appeal, 
was overruled at the hearing of the special appeal. 
Ram Churn Baneejee v, Toeita Churn Paul 

[18 W. B., 343 


34 . ^ — Suit for rent of 

stone quarries. — Act X of 1859, s. 23, cl. 4. — In a 
suit for rent under a lease of eight annas of a certain 
hill and of fourteen highas of land, by which the les- 
see reserved a yearly rent of R200 for the land, and 
the right of levying a yearly tax on the parties wdio 
w^ere employed in quarrying the stone, — Held that 
this was not a suit cognisable under Act X of 1859. 
Khalut Chunder Ghose v. Minto, 1 Ind. Jur., X. 
S., 426, considered and approved. Shalgeam 
Kubieun . 3 B. E. R., a. C., 61 : 11 W. R., 400 
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BENT, SUIT FOB.— Suits cognisable un- 
der Bent Aat— continued, 

claims of tliat kind. Where there are well-known 
terms upon which the use of land for stacking 
timber is permitted by its owner and a party with 
the knowledge of this custom or practice uses the 
land ill this way, he is bound as by an implied agree- 
ment to pay accordingly for such use. Jtjmka Doss 
V, Gawsee Meah . . • 21 W. B.., 124 

33 ^ — — — ' - JJsufruetuarif 

mortgage, — Suq^ajiri. — Meserved rent. — The plaintiff 
had borrowed money on security of a zur-i-peshgi 
lease of property which, after some years, he sued to 
redeem by payment of an alleged balance, claiming 
credit for hucpijiri of the hypothecated land owing 
to him for the intervening period. Held that huqa- 
Jiri is not rent {see Kgder Buhsh v, Hossein JBuJesh^ 
4 W, B.i 103), and if it wore, it was not claimed as 
such in this case ; moreover, there being a rent 
reserved would not alter the essential chai'acter of the 
arrangement, which was one of usufructuary mort- 
gage.^ Held that the words of section 25, Act X of 
1859, imply that a suit hy a zemindar to recover 
a rent reserved on land which has been let out on a 
2ur-i-peshgi lease should be brought in a Civil Court. 
Seld, also, that the plaintiff was justified in bringing 
his suit in a Court where he could obtain substantial 
relief although the remedy sought hy him involved 
in its details different jurisdictions. Sheo Golam 
SiKG H V, Roe Dinxue Dyae . 121^. K,, 215 

37 , ■ ' — — — - Deposit as seen- 

ritg for rent. — dltiq-i- zemindar i. — The fact that a 
sum of money was deposited by the lessee with the 
lessor as security for the payment of the rent did 
not remove a suit for rent from the jurisdiction of the 
Revenue Courts. A claim for Imq-i-zemindari was 
not cognisable under Act X of 1859. Jowahue Dale 
V. Sultan Ali , . , » 12 W. B., 214 

3S, SttU for zemin- 

dari dale charges. — A suit by a zemindar against a 
putnidar for zeniindari dak charges, under Bengal 
Act Vill of 1862, for which the latter is liable under 
his kahuliat, was not cognisable under Act X of 1859. 
RutTUNMOKEE DoSSEE V. J OTENLROMOHUN Ta- 

0 OEE • <1 « « 6 W. B., Act X, 31 

39, Actxivofises, 

s. 1, cl. 4. — Suit for sum in nature of reni-charge . — 
TS uzzeraiia.-^A certain sum was paid to Government 
as nuzzerana during the existence of the maafee 
grant through a lumbardar. After the maafee was 
resumed and a Government jumma assessed upon it, 
the nuzzerana continued to be paid until the interest 
of the h older of the resumed maafee was confiscated 
for rel.cllion and sold at auction. After the confis- 
cation Ihe Government allowed the amount to the 
lumbardar by deducting it from the amount of Gov- 
ernment revenue paid by him. DCeld that, under the 
cireumstauces, the payment of nuzzerana being a 
present in acknowledgment of proprietary title in the 
nature of a rent-charge, the suit was cognisable 
under clause 4, section 1, Act XIV of 1863. Zahooe 
HofsSEiN V , A^sul Alx , 2 Agra, Ft. II, 178 


REHT, SUIT FOE.— Suits eoguisable im* 

der Bent Act — continued. 

40, Suit to recover 

cesses in excess of rent. — Jurisdiction. — Act X of 
1859 gives no jurisdiction in suits to recover cesses 
over and above the rent. Oejoqn Sahoo v. Anund 

Singh 10 W. E,, 257 

41. Suit for arrears 

of cess. — A suit for arrears of a cess, which is not in 
the nature of rent, could not be brought under Act X 
of 1859. Kasim Ali v. Shaleb . 3 H. W., 21 

42. — Suit to recover 

lumhardari right. — Act XIV of 1S63. — Held that a 
suit to recover lumhardari right, or 10 per cent, 
allowance provided for in the administration paper, 
being other than a commission on actual collection, 
was not cognisable under Act XIV of 1863. Khoo- 
BEE V . Akbae . . « ,2 Agra, 322 

43. Suit for price of 

trees. — Act X of 18o9, s, 23, cl. 4,—k suit for half 
the price of trees cut down by the tenant, and 
claimed by tlie landlord by right of usage, was not 
cognisable under danse 4, section 23, Act X of 1859. 
Tohul Roy v. AIahabeo Dutt 

[W. B., 1864, 327 

44, Suit for rent of 

zerait lands. — A suit for rent from a party holding 
lands as zerait in his own possession was one for rent 
as between landlord and tenant, and cognisable under 
Act X of 1859. Ceowdy v. Seee AIissee 

[12 W. B., 4 

45, Suit for rent of 

land covered hg huildings. — L. having claimed cer- 
tain lands as lessee from the zemindar, and A. having 
pleaded that he held them under a mirasi tenure 
from the same zemindar, the Court held that the two 
leases could co-exist, and that D. was entitled to 
recover actual possession and to pay to A., as an in- 
termediate holder, the rent due to the zemindar. In 
execution of the decree, D. was put iu possession of 
all the land except a portion covered by factory build- 
ings ill the possession of A., which bnildmgs the 
Court held did not go with the land. Unable to get 
possession, D. brought a suit to recover rent for tlie 
land covered by the building. Held that no suit for 
rent could lie, A.^s representative being a trespasser, 
and his mere statement of willingness to pay rent 
being iiisuflicient to constitute the relation of land- 
lord and tenant. Lyons v, Betts . 13 W. B., 94 

40. Fagment hg one 

co-sharer to others. — Deng. Act VIII of 1S60. — A 
co-sharer in an estate who cultivates a portion belong- 
ing to himself and tlie other shareholders should pro 
tanto he considered their tenant, and payment by such 
co-sharer for land so cultivated, by whatever name it 
he called, is substantially rent, and a suit for such 
rent comes properly under the provisions of Bengal 
Act VIII of 1869. Allabinee Dossrb v. Skee- 
NATH Chunleb Bose . , 20 W. B,, 258 

47, Suits for rent hg 

goandahs against under-tenants, — Suits for rent 
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SUIT FOB.— Suits cognisable un- 
der Bent Act — oontimed* 

between goandalis and those cultivating under 
tlieiii were cognisable under the Eent Act. Likhttn 
Pathxtk Eoop Lal . . 3 W., 48 ' 

48, Suit against co- 

sliarer for share of rent. — Act X of 1859, s. 25.— 
Section 23, Act X of 1859, 'was not applicable to a 
suit in which the plaintiff claimed as entitled to a 
moiety of the rent of certain land in the possession 
of his co-sharer. Mittunlal Sahoo v. Nadtje 

[1 W. B., 53 

KaIiEB Peeshad V. Lutaeut Hossein 

[12W.E.,418 

49, Suit for share of 

rent against tenant and co-lessors. — A suit for a 
share of rent against a tenant and co-lessors was not 
cognisable as a suit for rent witbin the meaning of 
clause 4, section 23, Act X of 1859. Lalla Iseee 
Pebshad r. Sttjaet , W. B.j 1864, Act X, 28 

50, Stiit for rent 

and damages against co-sharers for sub-lease. — Suit 
against co-sharers and dur-ijaradar for rent and 
damages in respect of a mehal of which a sub-lease 
was granted by the defendant co-sharers. As plain- 
tiff did not get possession of his share nntil after the 
expiry of the sub -lease, and then only by the aid of 
the Civil Court, and as his title during the subsist- 
ence of the lease was merely nominal', and as he ex- 
ercised no rights of a landlord during this period, 
and could not have sustained against the dur-ijaradar 
an', action for rent under Act X of 1859, — Seld that 
his suit was properly brought in the Civil Court. 
B-adhajeebun Mtjstapee V. Denonath Baneejee 

[W. K., 1864, Act X, 49 

51, Suit by jgutni- 

dar for his share of rent. — A suit by one of a body 
of putnidars against his co-putnidars for his share of 
the rents collected by them was cognisable under the 
Bent Act. Soobhxjb Sing h u. Meeto Sing-h 

[W. B„ 1864, Act X, 12 

Hydbe Ali t?. Omeit Chowdhey 

[W. B., 1864, Act X, 42 

52, - Shikmi talooTc- 

dars. — Permanent settlement. — Where shikmi talooks 
at the time of the i)ermanent settlement were com- 
prised within the zemindar’s estate, the talookdars 
were subordinate to the zemindar, and the zemindar 
could therefore sue them for their rents in the Reve- 
nue Courts. Chundee Kant Chbceeebutty v, 
Duehebanea Odea 

[1 Ind. Jur., N. S., 6 ; 4 W. K., Act X, 41 

Chdndee Kant Chuceeebxjtty v. Mahomed 
Hossein , . .6 W. K., Act X, 1 

53, Suit for money 

advanced to naih for works on salaries.' — Money ad- 
vanced to a naih for tlie construction of a bund, or 
for the payment of the salaries of tebsildars and 
peadahs, comes within the terms of section 23, Act 
X of 1859, with regard to the management of laud, 


BEISTT, SUIT , FOE.— Suits cognisable uii«, 

der Bent Act — continued, 

and a suit by a manager of an estate to recover such 
advance was cognisable by the Revenue Courts. 
Bam Dyad Banebjeb v. Cotjbt on Waeds 

[12 W. E., 269 

54. Suit for profits of 

misappropriated property. — A suit for profits of 
property alleged to have been appropriated by a 
wrong-doer was cognisable by the Civil Court, and not 
by the Collector. Boop MuNGUB Singh v, Anttnd 
Boy ...... 3 W, B., Ill 

55, Suit on bonds 

secured by assignment of rent. — A. lent money to 
on bonds, payment of which w as secured by assign- 
ment of the rents of Bis estate. A., instead of 
liquidating the bonds from the collections of the 
estate assigned, brought a suit on the bonds, and ob- 
tained a decree. JB. then sued for a refund of the 
collections made and not appropriated to the pay- 
ment of the bonds. Meld that such a suit was 
not one for rent, and was not cognisable under the 
Bent Act. Adi Mahomed v, Ken aeam Ghose 

[8-W.R.,128 

50, Purchase of 

crops on condition that they loere subject to claim 
for rent. — Suit against purchaser to recover amotmt 
of rent . — Where a party purchases crops belonging to 
a ryot at auction sale with notice, and assenting to 
the condition of sale that the crops were subject to the 
landlord’s claim for rent, and the landlord also being 
aw’'are of the terms of sale allows the purchaser to re- 
move the grain on the understanding that the purchaser 
assented to, and became liable to pay, the rent, a suit 
to recover the amount from the purchaser is a suit as 
an implied contract betw^een the landlord and the 
purchaser, and was not cognisable under tbe Bent 
Act. Achul Gunga Peeshad . 2 Agra, 73 

57. PefauU of sezU’ 

wul. — Suit against sezawul to recover loss. — A lease 
empow'ered tbe landlord, on default of payment of 
any of the kists by the tenants, to appoint a kuruk 
sezawnl, the tenants being responsible for any loss 
accruing. A default having occurred, and a kuruk 
sezawuil having been appointed, the landlord sued to 
recover the loss sustained by him. Meld that such a 
suit would not lie under the Rent Act. Anfnd 
Moyee Debia V. Khibodhue Haldae 

[2 W. B., Act X, 46 

58. Suit to settle 

fiture rate of rent. — A suit to settle the rent of 
future years between owmer and occupier of land 
will not lie. Mddhoo Soodun Boy v. Seeepptty 
Bhdttachaejee . . .25 W, R„ 488 

59. Suit to determine 

future rates of rent. — Beng. Act VIII of 1869, ss. 
28, 29, 35 . — A suit to determine, not merely current 
but prospective rates of rent, will lie under the rent 
law. A pottah is not necessarily moknrrari because 
it confers a contingent holding on the lessee and his 
posterity. Asgub Ali i\ W quma Kant Mooeeiu ee 

[25 W. B., 318 


» 
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__ Suit to collect 

rents as a sharer or representative of sharer . — The 
Civil Court hud jurisdiction in u suit which involved 
the riglit to collect rents as a sharer or representative', 
or as deriving from a sharer, and the decision of 
which depended on proof of a certain alleged parti- 
tion. Mubeochiindeb Koy V. Obho^ Churn 
SiBCAB . . . .2 W, B,, Act SI, 72 


— Suit raising ques- 
tion of extent of share as huihe&nadar. — Where the 
kutlvoenadar of an alleged share sued the kutkeeuadar 
of the remaining portion for a proportion of rent, and 
defendant, while admitting himself to he plaintiff’s 
tenant, disputed the extent of the alleged share,— 
'Seld that the question of the extent of the shares of 
the parties as co-kutkeenadars could only be decided 
by a Civil Court, which could give complete relief on 
tiie whole case with reference both to shares and rent. 
VeEASUT HOSSEIN V, JUG-HDHABEE SiNQ- 

[13 W. B., 59 


02. Intervenor. — Bis- 

futed title to rent , — In a suit for rent paid in kind, 
in which defendant did not deny plaintilf’s riglit as 
landlord, hut in which intervenors appeared and ob- 
jected that the Civil Court had no jurisdiction, and 
pleaded, also, that defendant was their tenant and paid 
rents to them,— (by Locn, J.) that neither de- 
fendant’s appropriation of the rent, nor the fact of 
his disputing plaintiff’s share, nor the act of the in- 
tervenors in raising a question of right, altered the 
nature of tlie suit, or took it out of the cognisance of 
a Revenue Court. Seldy also (by Pheab, J.), that 
whatever might have been the case before the interven- 
tion, as soon as the intervenor u'as made a defendant, 
and issues of right and title were raised by the Court 
between him and the plaintiff, there was matter 
which the Court had jurisdiction to decide. Golam 
Mahomed Akbur v. Kadha Kishen Moiiunt 

[9 W. B., 287 


03 ^ Suit by assignee 

of right to recover rent . — A claim to rent made by 
a person to whom the zemindar has assigned the 
right to recover the rent was cognisable under the 
Rent Act. Shamasoondebee Dossee v. Bindabun 
Chunder Mozoomdab 

[Marsh., 199 : 1 Hay, 574 


04;, Suit for rent 

after assignment of rent in consideration of loan . — 
In a suit for rent, where the original landlord had, in 
consideration of a loan from his tenant, made to him 
an assignment of the rents to some extent, plaintiff 
alleged that that arrangement had been put an end 
to, and the assignment had dropped by reason of the 
defendants having recovered the money in another 
way. Meld that the Deputy Collector had full juris- 
diction to inquire into the allegation, because plain- 
tiff’s cause of action was the original cause of action 
of the landlord, and the only effect of subsequent 
events was to deprive defendants of an answer to the 
claim. ISHAK CuUNDEB Sein V, Kenabam Ghose 

[12W.B.,381 


05 , Suit for rent 

against henami and actual cidtivaior, — Act IK of 
1859 i s. 23, cl. 4.— A suit for rent against two per- 
sons, one as the benami and the other as the actual 
farmer, was cognisable under clause 4, section 23, 
Act X of 1859. In such a suit the plaintiff could 
only obtain a decree against one or other, not both 
of the defendants. Heeralall Bukshee r. Raj- 
KISHORB MoZOOMDAR 

[W. B., F. B., 58 : 1 Ind. Jur., O. S., 81 
1 Hay, 449 


S. C. Rajeishoee Mozoomdar V. IIeeraloel 
Buksheb .... Marsh., 188 


66 . . — Suit to recover 

rent ‘wrongfully collected by unauthorised person . — 
A suit would not lie, under Act X of 1859, to recover 
rent wrongfully collected by a person not the agent 
of the landholder, and without his authority. See- 
TAL Kisto Roy v. Gossbenath Shah 

[Marsh., 465 


07, Suit raising ques- 

tions of payme7it by burrat . — In a suit for rent, where 
payment by a burrat is pleaded by the tenant and 
execution of it is proved by tlie landlord, the Revenue 
Court liM jurisdiction to try the question of burrat. 
PooRNO Chunder Roy v. Nund Lael Ghose 

[7 W. B., 25 

and of payment. Daeimba Debia v. INilmonee 

SiNOH Deo . . . .13 W. E., 266 


03 , Claim to deduo- 

tio7i of re)it. — Bond . — In an action for rent before 
the Collector, the tenant set up that, by a tamasook 
entered into between himself and his landlord after 
his lease, it was stipulated that in consideration of an 
advance of money by him to the landlord a part only 
of the rent should be paid and the residue applied 
ill satisfaction of the debt, and he claimed to be en- 
titled to the benefit of that stipulation. Meld that 
the Collector had jurisdiction to inquire into the vali- 
dity of the alleged tamasook, and to allow the deduc- 
tion, if satisfied that it was genuine. Edun r. Bee- 
CHUN Marsh., 409 


09, ]f£ogQ Qf pay- 

ment of re7it. — Bet}e77Me. — In a suit by the Court of 
Wards, on the part of the Dnrbhnnga Rajah, for un- 
paid instalments of rent, where the agreement under 
which the defendant held liis zemindari was that he 
should pay his Government revenue into the Collect- 
orate through the Rajah , — Meld that the rule which 
prevailed in that part of the country amongst ordi- 
nary tenants of paying rent month by month was not 
applicable to defendant, and that the instalments of 
rent and interest thereon were to be calculated ac- 
cording to the Government rules for the payment of 
revenue. Gridhabee Sing-h v, CotrBT oi Wards 

[10 W. B., 368 


70. i — Apportionment of 

rent . — Where a tenant held lands in six villages un- 
der a putnidar at an admitted rent, and the putnida-r 
subsequently granted dur-putnis to two different par- 
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ties of two and four of the said villages respectively, 
the terfant having admitted a certain sum to be the 
rent payable in respect of the lands situated in the 
two villages, the rent payable to the dar-patnidar of 
the four villages was properly estimated as the differ- 
ence between the admitted rent of the land in all six 
villages and the admitted rent of the land situated in 
the two villages. Braja Lal Eoy v. Sayama Cha- 
BAN Bhijtt , . 6 B. L. R., 523 : 15 W. E., 20 

71, yor arrears 

of rent. — Suit for arrears of rent instituted before 
but decided after the abolishing of Revenue Courts, 
—■A suit for arrears of rent which had been insti- 
tuted in the Civil Court before Bengal Act VlII of 
1869 came into operation, was decided by that Court 
after the jurisdiction of the Revenue Courts had' 
ceased to exist. Meld that the Civil Court had no 
jurisdiction in the case. Kullyanesshree Dossee 
V, Naeain- Kyburto . , 15 W. B., 241 

See Dhieaj Mahatab Chanb Bahadooe v. 

Makunb Bttllabh; Bose 

[9 B. li. B., Ap., 13 : 14 W. B., 246 

jQf arrears 

of rent, — Suit for arrears of phulhur. — Jurisdiction 
of Ciml Court. — A suit for arrears of rent of the 
description known as phulkur, being of a nature 
cognisable by a revenue officer when Act X of 
1859 Avas in force, can now be brought before a 
Munsif : a Small Cause Court has no jurisdiction to 
try it. Gobind Sookool v, Gokool Bhukijt 

[23 W. B., 304 

73, j ^5 Suit for arrears 

of rent. Suit for rent of a hat, — Act X of 1839, s, 
28, cl. 4. — A suit for arrears of rent of a hat was cog- 
nisable under clause 4, section 23, Act X of 1859. 
Gaetebe Dabea V, Thakooe Doss 

[W. B., 1864, Act X, 78 

74, Suit for arrears 

of rent.— r- Suit for arrears of rent of indigo factory. 
— Act X of 1859, s. 23, cl. 4. — A suit for arrears of 
rent due on account of an indigo factory was not a 
suit for arrears of rent due on account of land 
within clause 4, section 23, Act X of 1859. Oddit 
Chundee Paul v. Comolo Kanto Paul 

[Marsb., 401: 2 Hay, 529 

75 , Suit for arrears 

of rent. — Suit for rent of land with indigo factories 
on it. — A suit hy a lessor for arrears of rent was tria- 
ble under Act X of 1859, if the principal matter 
demised under the lease was land, and if indigo 
factories on such land were merely the adjuncts or 
appurtenances. Sharoda Pbeshad Mookeejee v. 
JSeebnath Mooeeejeb . . 15 W. R,, 520 

73 , Suit for arrears 

of rent . — Suit on covenant in lease to recover ar- 
rears of rent of mine. — A. leased to B. for 25 years, 
commencing from October 1855, certain auriings, or 
pieces of ground, at a certain rent payable montlily, 
B. entering into a covenant to pay the rent. The 
property leased was a loha mehal or iron mine, and 

,, 
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the lessee used it as such and erected smelting fur- 
naces. Meld that a suit by A. against B. on the cove- 
nant in the lease to recover arrears of rent was pro- 
perly not brought under the Rent Act; that “land,^^ 
as understood in reference to Act X of 1859, had a 
limited signification, and referred to such as is made 
use of for the purposes of vegetable or animal repro- 
duction. Khalut Chuitdee Ghose V. Minto 

[1 Ind. Jur., H. S., 426 . ' 

77, Suit for arrears 

of rent . — Suit for arrears of rent under assignment. 
— A suit for arrears due under an assignment of 
rent was a suit to recover arrears of rent, and as such 
was only cognisable under clause 4, section 23, Act X 
of 1859. Kisheit Koomae Mittee v. Mohesh 
Chundee Baneejee . W. R., 1864, Act X, 3 

73 , Suit for arrears 

of rent. — Mortgagee executing lease to mortgagor . — 

A mortgagee who executes a lease in favour of a 
mortgagor, stipulating to pay him a certain amount 
annually as rent, is, as far as the payment of that 
sum is concerned, a tenant of the mortgagor, and 
must be sued under the Rent Act for any arrears 
of such rent. Bissoeoop Dutt v. Binode Ram 
Sein . . . "W, B., 1864, Act X, 93 

79 , Suit for arrears 

of rent. — Suit to recover money dm for jimma 
between dates of resumption and settlement.— rk. suit 
by Goveromeut to recover what the defendants have 
by a writing agreed to pay in respect of Govern- 
ment jnmma between the d:ite of resumption and 
settlement, was not a suit for arrears of rent cognisa- 
ble under Act X of 1859, Gqveenment V. Hush- 
UMTooNissA Bibeb . 2 W. R., Act X, 108 

3 Q, — — Suit for arrears 

of rent. — Suit for damages. — Plaintiff having paid 
arrears of rent to defendant as. his landlord’s autho- 
rised agent, was afterwards sued for those arrears 
hy the landlord, who obtained a decree, the Courts 
holding that the payment to the mooktear was one 
which did not bind the landlord. Plaintiff then 
sued the mooktear who had received the money. 
Meld that the suit was an action for damages, and 
not one cognisable under the Rent Act. Byeunt 
NATH Sandyal V. Kalee Chuen Paul 

[13W.B.,359 

81. Suit for arrears 

of rent. — Suit for arrears of rent after kabuliat 
had been given up, and after default in payment 
under agreement. — The defendant gave up a lease of 
certain property which he had taken from the plain- 
tiff. On doing so he agreed in writing that what- 
ever rent was due to, the plaintiff should be paid in a 
certain time. Having failed to carry out the agree- 
ment, the plaintiff sued him on the kabuliat for 
arrears of rent. Mtld that the suit was not cognisa- 
ble under the Rent Act. Jaieam Geee V. Sheo 
SuMPUT Doobey . . . . 5 W., 84 

82. Suit agabut ta- 

lookdar for arrears of reut.—k. suit against a 

7 T 
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talookdar for arrears of rent at an enhanced rate 
would lie under Act X of 1859 even though it were 
not brought for determination of the rate at which 
defendant should be required to give a kahuliat. 
Eowshub Bibbe 'V, Chundebmadhub Ivtjb 

[16 W. B., 177 

33 ^ j^Qr arrears 

of rent. — Enhanced rent.'— A. took a farming lease 
from jB., by which he agreed to pay B. a certain 
yearly rent, and stipulated further to pay to B. half 
of any enhanced rent which he might succeed in 
realising from the ryots. Meld tiiat a suit by B. to 
recover arrears of this moiety of enhanced rent would 
lie under the Eent Act. Bhabatabini Dasi v. 
Obey . . . . 2 B. L. B., A. C., 152 

S. C. Xtjeo Tabinee Dossee v, Geay 

[11 W. B., 7 

34^ Suit for arrears 

of rent, — A Collector could give a decree for arrears 
of rent against the real lessees in possession, al- 
though no previous realisation of rent directly from 
them was estahlished, and no written agreement \vas 
shovvn to have been executed by them in their own 
names, another party being the ostensible holder of 
the lease, and not denying liability. Jtjdoonath 
Paul 'o. Pbosunnonath Duty , 9 W. E,, 71 

35 ^ Suit for arrears 

erf rent. — Act X of 1859} s. 23, cl. 4. — Suit against 
lessee and surety for rent. — A suit for arrears of 
rent under clause d, section 23, Act X of 1859, could he 
entertained both against the lessee who was made 
originally liable, and against the surety who would 
be liable on the default of the lessee. Bhoobtjn 
Mohun alias Pboiad Safdyal v. Bhtjbo Soon 
BEBEE Deeia Chowbhbain . . 8 'W, B., 452 

86. — Suit for arrears 

of rent. — Suit against lessees and their sureties . — 
Meoree against lessees. — There was no provision in 
Act X of 1859 which conferred on the Collector juris- 
diction to take cognisance of a suit against the sureties 
of a lesssee. Although, in a suit under Act X of 
1859 against lessees and their sureties for arrears of 
rent, the decree passed against the sureties could not he 
maintained, still the decree passed against the lessees 
themselves was good. Boobg-a Pebshad r. Sheoeaj 
SiNOH 5 IX. W.5 222 

GuNEsn Kooeb v. Ooy:i)xjtoonnissa Begum 

[6 W., 77 

87. - — Suit for arrears 

of rent, — Act X of 1859, s. 23. — Surety for payment 
of rent. — Decree, Dorm of. — In a suit for arrears of 
rent in a Ecveuue Court under Act X of 1859, the 
lessors joined as defendants the lessee, and another 
person whom they alleged to be a surety for the pay- 
ment of the rent. An ex yarte decree was made in 
favour of the plaintiffs, but it did not expressly make 
the alleged surety liable for the money awarded. In 
execution of the decree certain of the alleged surety^s 
land was sold, and the decree-holders were the pur- 
chasers at the sale. An application under Bengal 
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Act VII of 1876 for the registration of their names 
as proprietors of the land purchased having been 
rejected, the decree-holders brought the present suit 
to establish their title to, and to recover possession 
of, the land. Meld that the plaintiff^ s title was bad, 
on the ground that the decree did not purport to hind 
the surety for the payment of the money awarded, 
and on the ground that a Ee venue Court is not com- 
petent to entertain a suit against a person who has 
become surety for payment of rent. Bhugwan 
Chundeb Eoy Cho-wdhbi V. Manick Bibee 

[I. L. E., 9 Calc., 383: 11 C. L. E., 577 

33 . Suit for arrears 

ofreiit. — Benami lease. — Landlord and tenant.—Aci 
X of 1859. — A. brought a suit in the Collector’s 
Court against B., C., D., and M., for arrears of rent 
in respect of land demised under a pottah to F. He 
joined Q. and M. as defendants. According to the 
terms of the pottah they were sureties for F. It was 
admitted that F.’s name was used henami in tlie 
pottah, and that he took no interest. A. suedE., C., 
jD., and F. as the parties interested and in possession. 
C. objected that a new settlement had been made and 
a new pottah granted; that be held a moiety only, of 
the lauds, and was not liable for more ; and that D. 
was his ryot, and ought not, therefore, to have been 
made a defendant. D. and F, contended that they 
Avere liable in respect of the lot comprised under the 
pottah, and had already paid rent for it to A. under 
a decree, hut objected that they ought to have been 
sued separately from B., and B. did not appear. The 
lower Court held that C. had failed to make out bis 
case, and that D. and F. were liable in this suit, and 
passed a decree ordering them to pay the amount 
admitted by them to be due from them, and the other 
defendants to pay the remainder of the claim. <7. 
appealed. On the appeal, Peacock, C. J. (Mittee, 
J., contra), held that the plaintiff:’ s suit must be 
dismissed, the lease being to M., and not to the de- 
fendants; that the Court below had founded its de- 
cision on matters extraneous to the lease, Avhich it had 
no jurisdiction to inquire into. Meld per Mittee, 
J., that the suit Avas properly brought against the 
actual tenants and not against the henamidar, and 
that the Collector had jurisdiction. Meld by both 
Judges that the suit should be dismissed as against 
the sureties, who could not, as such, be sued under 
Act X of 1859. Eoy Pbiyanath Choaydhby -y. 
Bepinbehabi Chuceebbutty 

[2 B. R., A. G., 237 

S. C. Peeonath Choavbhby r. Beepin Ihii- 
HABEE Chuckebbutty . 11 W. B., 120 

C. appealed under section 15 of the Letters Patent. 
Meld by Kemp and Jackson, JJ., that the Collector 
had full jurisdiction to entertain the suit, Avliicdi was 
properly brought against those avIio Avere in the 
actual possession of the land, and that these persons 
Avere really the tenants ; that the form of the decree 
1 passed by the Collector \\’as correct, the plaintilf 
haAuiig consented to the decree being given in that 
form ; that the sureties had really made themselves 
responsible for those aaEo Avere really interested 
under the lease, and not fur id Brosumio Coomar 
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Pal Choiodry v. Koylash CJmnder Pal Choivdry^ R. 
L. R., Sup. Vol., 759 j distinguished. Meld by Non- 
MAN, «/. (dissenting)j that the terms of the lease 
under -vvliich F. was alone interested could not he 
contradicted by oral evidence; that F. alone was 
bound to the lessor tinder the lease ; that the defend- 
ant could not be sued as tenant, unless subsequent 
to the pottah and kabuliat something had occurred 
creating the relation of landlord and tenant between 
them and the lessor ; that no such relation or any 
contract creating such relation between the iiarties 
could be implied from the circumstances of the case, 
and the suit should be dismissed. The Kevemie 
Court had therefore no jurisdiction. But whether 
in the Eevenue or Civil Court, D. and F. could not 
be sued jointly with B. and C., nor could G. and H. 
Bipinbehaei Chowdey V. Ram Chandea Roy 

[5 R. L. R.3 234 : 14 W. R., 12 

39. - — ■ — Suit for arrears 

of rent. — Question relating to rent. — In execution 
of a decree of the Revenue Court in a suit brought 
by K. for arrears of rent of a certain putni, the putni 
was put up for sale and purchased in the name of O, 
The rent having again fallen into arrear, K. took pro- 
ceedings against under llegulation VIII of 1819, 
for the sale of the putni ; but the arrears having been 
paid, the putni was not sold. In a suit for arrears of 
rent of tlie same putni subsequently brought by K. 
against (?., P., and B. (the wife of P.) jointly, on the 
allegation that the putni had been purchased by G. 
benaini for P. and B., — Held that the Collector had 
no jurisdiction to try questions relating to rent 
depending upon equitable rights and liabilities aris- 
ing from circumstances other than those of the rela- 
tionship of landlord and tenant. Peosonno Coomae 
Pal Chowbry v. Koylash Cuvsdur Pal Chow- 
BHEY . . . B. L. R.J Sup. Vol., 758 

[2 Ind. Jur .5 H. S., 327 : 8 W. R., 429 

Peosonno Coomae Pal Chowbhey v. Mubdun 
Mohan Pal Chowbhey 
[11 B. L. B .5 Ap., 81, note : 13 W. B., 390 

Hsteish Chundee Roy v. Pooena Soondhree 
Debee . . . 18 W. R., 85, 125 

90. Benami lease . — 

Beneficiary interest . — In a suit for arrears of rent 
on a lease granted to one of two defendants in the 
name of the other, where the former admitted be- 
nami execution of the agreement, but the latter 
denied that any relation of landlord and tenant exist- 
ed between himself and the landlord, — Held that 
the question whether the latter defendant was the 
party heneiicially interested in the lease was not one 
which was intended by the Legislature to be tried 
by the Revenue Court. Kishen Butteb Miseain 
V. Hiceey . , . .11 W. R., 406 

91. Suit for arrears 

of rent. — Title. — A. died, leaving four sons, P., <7., 
i)., and F., by a wife deceased, and a widow, K., and 
three other sons, F., G., and AT,, by her. IL hronght 
a suit against P., C., D. and F., and against her three 
sons, F., G., and J2., to establish her title to a certain 
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talook which she alleged had been conveyed to her 
by A. under a deed of gift, B., C., P., and F. set 
np a prior deed of partition, wiierehy the property of 
the deceased, including this talook, was divided be- 
tween all his sons in the proportion of ten annas to B., 
C., JO. and F., and six annas to P., 6r., and JH. The 
High Court, on aj;)peal, held that the deed of parti- 
tion was genuine, and rendered the subsequent deed 
of gift inoperative. Afterwards R., 0., D., and F. 
instituted a suit in the Collector’s Court for arrears 
of rent in respect of another talook, also included in 
the deed of partition, against the ryots and F., (x., 
and H. The ryots admitted '~fchat they held at the 
rent claimed, hut stated that they had not paid their 
rent on account of a dispute hstweeii the brothers as 
to the shares in which they were entitled to the same. 
F.f G.j and M. raised the defence that this suit could 
not he maintained in the Collector’s Court : a suit in 
the Civil Court should he brought for the determina- 
tiou of their shares, and the decision in their prior 
suit wms no evidence against them. Meld that the 
question wiis really one of title between the brothers, 
and such suit could not he maintained in the Reve- 
nue Courts. Gieish Chandra Roy Chowdhey 
Raj Chandea Roy Chowdhey 

[2 B. L. B., A. C., 1 

92. ^ Suit for arrears 

of rent. — Question of joint title. — In a suit for arrears 
of rent under Act X of 1859, where defendant, ad- 
mitting plaintiff’s interests in the land, alleged that 
it wms the ijmali property of liimself and the plain- 
tiff, the Revenue Court dismissed the suit on the 
ground that it had no jurisdiction. The Judge on 
appeal reversed the decision and gave plaintiff a 
decree. Meld that even if the Judge had gone 
simply into the question of title and decided whether 
the estate wms joint or separate, and on that decision 
based a decree, he would not have been wrong. 
Mohesh Dhtt V. Beg- Raeain Singh 

[16 W. E-., 82 

90 , Suit for arrears 

of rent and for possession. — Where a claim for ar- 
rears of rent was joined to a claim for recovery of 
possession, the suit could not be brought under the 
Rent Act. In such cases a plaintiff was not to be 
forced into two Courts for the purpose of obtaining 
the full relief be required. Bishoon Dyal Singii 
Sarub Naeain Singh . . 4 W., 32 

RENUIXCIATIOIX OF EXECUTORSHIP. 
See Executoe . 14 B. L. R.j 276 

REHUHCIATIOH OF RIGHTS. 

See Cases hndee Waiyeb. 

REPEAIi OF ACT, EFFECT OF— 

See Abatement oe Suit — Appeals. 

[I. E. R., 7 Mad., 195 
See Cases under Appeal— Right oe Ap- 
peal, Eeeect oe Repeal on — 

See Benq-al Regulation VII o:p 1799. 

[B. L. E., Sup. Vol., 626 
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nued. 

See Civil Peoceduee Cobe, 1882, s. 3 
(1877 s. 3) . I. L. E., 3 Cale., 662 

[I. L. E., 4 Calc., 825 
3 C. L. E., 208, 437 
I. L. B., 3 Bom., 161 
I. L. B., 4 Bom., 163 
I. Ij. R., 8 Bom., 287 

See Cases itndee Execution oe Decbeb 
— E rEfiCT OE Repeal op Act penb- 
ING- Suit. 

See Limitation-Statutes op Limita- 
tion— Act XXV OP 1857. 

[13 B. E. B., 445 
See Limitation — Statutes op Limita- 
tion-Act IX OP 1871. 

[I. li. B„ 1 Bom., 286, 295 
I. L. B., 4 Bom., 230 
I. E. B., 3 Calc., 331 
7 Mad., 283, 288, 298 

See Limitation Act, 1877, aet. 146 (1871, 
aet. 149) . I. L. B., 4 Calc., 283 

See Mag-isteate, Jueisbiction op — Spe- 
cial Acts — M abbas Act III op 1865. 

[I. L. B., 1 Mad., 223 

See Oppence coaimitteb bepoee Penal 
C oBE came into Opebation. 

[I. L. B., 2 Calc., 225 
I. L. B., 1 All., 599 
See Statutes, Construction op— 

[3 Bom., O. C., 45, 49 
6 H. W., 373 
1 Hay, 369 
I. L. E., 8 Bom., 340 

1 , Effect of change of law on 

pending suit.— Procedure Code, 1859, s, 387. 
— A suit was held to he pending under section 387, 
Act VIII of 1859, if anything remained to he done 
which might have been done under the old law ; and 
a party in such a case was entitled to ask the Court 
to proceed under the old law, inasmuch as the appli- 
cation of the new Code would deprive him of a right, 
in reference to the procedure of the case, which but 
for the passing of the Code would have belonged to 
him. Pabeott V. Kam Suhay Sinobc 

[W. B., 1864, 35 

2. Suit before Act 

VIII of 1859. — Rehearing.'^ A. defendant in a suit 
instituted before the passing of Act YIII of 1859 was 
entitled, under section 387, to any advantage of right 
which he might have possessed under the old proce- 
dure ,• hut this did not bar him from availing him- 
self of any advantages which he might obtain from 
the new procedure, — e.g., a re -hearing, under section 
119, in the case of an ex farbe decree. Bussoolun 
V. Fuzeelut-oonnissa . W. B., 1864, Mis., 36 

EEBOBT FB,OM BECOBD OFFICE. 

See Evibence— Ceiaiinal Cases — Pre- 
vious Convictions. 

[6 B. L. B., Ap., 15 


BEPOBT OF AMEEN. 

See Cases unber Evibbnce— Civil Cases 
— Reports op Ameens anb other Op- 

PICEBS. 


BEPOBT' OP MAOISTBATE ON“ IN- 
QUIRY INTO CAUSE OF DEATH. 


See Criaiinal Peoceduee Code, 1882, 
s. 176 (1872, s. 135). 

rj. L. B., 3 Calc., 742 


BEPOBT OP POLICE. 

See Complaint— Institution op Com- 
plaint and Necessary Preliminaries. 

[5 B. L. B., 274 

See Evidence — Ceiminal Cases— Police 
Evidence, Diaeies, Papers, and Re- 
ports . . 6 W. B,, Cr., 52 

[7 W. B., Cr., 31 
3 B. L. B., A. Cr., 4 
6 B. L. B., Ap., 148 
7 B. L. B., 329 
9 B. L. B., Ap., 45 

See Recognisance to keep the Peace 
— Credible Inpoemation. 

[4 B. L. B., F. B., 46 
10 W. B., Cr., 41 
21 W. B., Cr., 28 

See Recognisance to keep the Peace — 
Likelihood op Beeach op Peace and 

■ Evidence . 6 B. L. B., Ap., 148 
[4 B. L. B.., F. B., 46 
16 W. B., Cr., 45 
10 W. B., Cr., 55 

BEPBESEHTATIVE OF ASSIGNEE OF 
DEBT. 

See Ceetipicatb op Administration- 
Eight TO SUB OR Execute Decree 

WITHOUT CeRTIPIOATE. 

[I. Is. E., 4 Calc., 645 

EEPBESBNTATIVB OF DECEASED 
PEE.SON. 

Appeal by— 

. See Appeal — Execution op Decree- 
Parties TO Suits. 

[3 B. L. B., A.. C., 40 

Execution of decree against — 

See Cases under Execution op Degree 
Execution by and against Repre- 
sentatives. 

Suit against — 

See Cases under Hindu Law— Debts. 

See Cases under Mahomedan Law — 
Debts. 

See Limitation Act, 1877, s. 17 (1871, 
s. 18) , ,3 B. L. R., A. O., 233 

[I* L. B., 7 Calc., 627 


DIGEST OF CASES. 


( 4944 ) 


( 4943 ) 


K,EPE.EBE]SrTATIVB GP BECEASED 

PEE, SON — continued. 

See Sale ik Execution of Decree- 
Decrees AQ-AiNST Representatives. 

Suit by — 

See Cases under Certificate of Admi- 
nistration-Right TO SUE OR Execute 
Decree without Certificate. 

1 , ®‘Eepresentative,” Meaning 

of.— Civil Procedure Code) 1859, s. 203 . — A person 
may be a rep»resentative witliin the meaning of sec- 
tion 203 of Act VIII of 1859 (corresponding with 
section 252 of Act X of 1877) so as to make the 
decree eifectnal for the purpose therein stated, al- 
though that person is not the heir. Assamathem 
Nessa Bibee p. Lutchmeeput Singh 

[I; Ii. E., 4 Gale., 142 : 2 C. L. B., 223 

2 . Liability of representative 

for papers of deceased, — The heirs of a deceased 
person are liable for papers in their custody for 
which a claim is established against the estate of the 
deceased, as well as for debts due therefrom to the 
extent of assets taken by them. Luchmeeput 
Singh v, Xund Coomae Goopto . 22 W, K., 388 

2, Hindu estate, Person taking 

possession ot— Liability for debt.—JSxecutor de 
son tort. — Where a Hindu died leaving a widow and 
brother, and the brother took possession of the de- 
ceased’s estate during the widow’s lifetime, — Held 
that the brother was liable to pay a debt of the de- 
ceased out of the estate come into his hands. Held, 
also, that he was liable as legal representative of de- 
ceased, the widow having relinquished her rights as 
heiress. Qu/cere , — Is any stranger who takes a de- 
ceased’s estate liable, under Hindu law, to pay his 
debts as executor de son tort ? Jogendee Narain 
Deb Roykut v. Temple 

[2 Ind. Jur., N. S., 234 

4. Subsequent proof 

of will by executor. — Liability of estate in hands of 
executor . — Creditors right to execute decree or bring 
suit against executor. — The person taking possession 
of the estate of a deceased Hindu (who has left a 
will, of which, however no probate has been granted) 
must, in the present state of the law, he treated for 
some purposes as his representative, until some 
other claimant comes forward. A judgment obtain- 
ed against such a person, even if it cannot be executed 
against the estate in the hands of an executor when 
he has taken out probate, is at any rate sufficient to 
enable a plaintiffi to bring a suit against the executor 
in order to have the decree satisfied. Prosunno 
Chunder Bhuttachaejee V. Kristo Chytunno 
Pal . I. L. B., 4 Calc., 342 : 3 O. L. R., 154 

5^ JBieir of deceased 

Hindu alloiving stranger to enter into possession of 
deceased'' s property . — Lffeot of decree against party in 
possession. the heir of a deceased Hindu stands 
by and allows a stranger to enter into possession of 
the deceased’s pi’operty, every person claiming under 
him Avill he bound by the decree in a suit of which he 
had notice, instituted bond fide against the party in 
possession for the recovery of a debt due by the 


BEPRESENTATIYE OP BECEASED 
PERSON.—Hindu estate. Person taking 

possession of — continued. 

deceased to the' plaintiff . Uma Sundart Nittya- 
NUND Shaha Rai . . 3 C, L. R., 157 

0 , Liability of representatives. 

— Money-debts. — Damages for breach of contract . — 
The heirs and representatives of a deceased person 
are liable, according to equity and good conscience, to 
pay not merely the actual debts of the deceased, hut 
also the damages which arise from his breaches of 
contract. Delanney v. Bibee JAN . 22 W. R,, 404 

7 , Widow of deceased Hindu, — 

Creditor's right on decree against loidow as repre- 
sentative. — Where a Hindu died leaving a childless 
widow and a separated brother, it was held that, 
until a legal representative was appointed to the de- 
ceased’s estate, his widow was the only person who could 
defend a suit as his representative ,• and that while a 
decree obtained against the widow would enable a 
creditor to attach and sell, not only the widow’s 
life-estate in the immoveable property, but also tbe 
reversionary estate of the remainder-man, yet a 
decree obtained against the remainder-man would not 
enable the creditor to touch the estate in the hands 
of the widow. Hatha Haei v. Jamni 

[8 Bom., A. C., 37 

3, Sale in execution 

of decree against estate of deceased. — Suit against 
representatives of deceased husband^s estate, — In 
1862 a suit for mesne profits was brought against cer- 
tain persons as being the heirs of one R. L., deceased, 
among wdiom were his widow and two infant sons. 
During the pendency of this suit the two infant 
sons died, and the widow was made a defendant 
a*s representing the estate of her deceased sons. The 
suit was decreed m favour of the plaintiffs in 1875 ; 
and on the jilaintiffs applying for execution, the 
widow objected that 5 16ths of the properties, against 
which execution was sought, was the property of 
her adopted son, whom she alleged to have adopted 
in 1874. The adopted son was not made a party to 
the suit. This objection was overruled, hut the same 
objection was taken by the adopted son through his 
natural father as his guardian and next friend, and 
the Court released the 5 -16th share from attach- 
ment, and allowed the objection. Against this order 
some of the plaintiffs appealed, but pending the ap- 
peal another of the plaintiffs applied to the High 
Court under section 622 of the Code of Civil Proce- 
dure to have the order set aside. The Court, whilst 
refusing to interfere with the order, inasmuch as 
there appeared to he no material irregularity there- 
in, pointed out to the lower Court that the decree 
of 1875 having been obtained on account of a debt 
of R. LJs, and being against the widow as repre- 
senting her husband’s (R. L.\s) estate, the estate 
would he answerable for the debt, whether the widow 
or the adopted son represented the estate, supposing 
the decree to have been properly obtained. The 
principle in Ishan CJmnder Mitter v. Bulcsh Al% 
Soudagur, Marsh., 614, follo\ved. Sotish Chunder 
Lahiry V. Niloomul Lahiry 

[I. L. R., 11 Calc., 45 
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, B.EPB.BSBNTATIVB OF DECEASED 

PEB-SOE" — continued^ 

9 ^ Son as representative of 

fatlier . — Suit against son. — Assets . — Where a suit 
is bmuglit against a Hindu son, personally and as 
representative of his father, to recover a debt due by , 
the fatlier, a decree ought to be given against bis 
sou, ndi ether he has inherited any property or not, 
the result of such a decree in the case of non-inherit- 
ance being that it cannot be executed against the 
non-inheriting son. Bapuji Auditram v. XJmedbhai 
Hathb SiNa 0 . . 8 Bom., A, C . 5 245 

IQ^ Suit against legal repre- 

sentative. — Assets: — Decree . — 'Exeeution . — Civil 
Procedure Code {Act XIV of 1882), s. 252 . — A plain- 
tiff is entitled to sue the legal representative of his 
deceased debtor, and to obtain a decree against him, 
without proving that assets have come into his hands. 

It is sufficient if there are assets of which he may 
become possessed. The decree should mention that 
it is against the defendant in that character, and 
should be executed as directed by section 252 of the 
Civil Procedure Code, Act XIV of 1882. liagappa 
CJietti V, Ali SaMh, 2 Mad., 836, followed. Gir- 
DHARLAii V. Bai Shiv . I. L. E., 8 Bom., 309 

11 ^ Suit against heir for debts 

of ancestor. — O^ius probandi. — In a suit against 
an heir for debts of his ancestor, in the absence of 
special circumstances, it lies upon the plaintiff in the 
first instance to give such evidence as wnuld primd 
facie afford reasonable ground for an inference that 
assets had or ought to have come to the hands of the 
defendant. Plaintiff having laid his foundation for 
his case, it then lies upon the defendant to show that 
the amount of such assets is not sufficient to satisfy 
the plaintiff^s claim, or that he w^as entitled to be 
satisfied out of them, or that there were no assets, or 
that they had been disposed of in satisfaction of 
other claims. Koi'TAiiA Urn v. Shangara Vakma 

[3 Mad., 161 

12. Liability of representative 

Witli assets to account. — Mesne profits. — When 
a party is proceeded against as the representative of 
a deceased judgment-debtor, and it is proved that 
property which belonged to the deceased judgment- 
debtor has come into his hands, it lies upon him to 
account for such property and to include in bis ac- 
counts mesne profits, wffiether accruing in the shape 
of rents or of interest. Aseemoonnissa v, Ameer- 
ONNissA 15 W, R., 285 

13 , * Denial of assets. — Decree 

against estate. — Costs, — In a suit brought against the 
representatives of a deceased Mahomedan, alleged to 
be in possession of his estate for recovery of the 
amounts of a bond-debt due by the deceased, the 
plaintiff should first be allowed to establish his right 
of suit against the estate, althougli the defendants 
plead that they possess no property belonging to the 
deceased to satisfy the claim. Such a plea, if estab- 
lished, is one to be regarded in framing the decree. 
The decree in such a case should he for payment out 
of the property of the deceased. And ordinarily the 
Court should not direct payment of the costs by the | 


BEPRESBHTATIVE OF' DEOBASEB 

PERSON'. — ^Denial of assets —eoniimied. 

defendants personally, but out of the estate. Madho 
Bam V. Diebtjr Mahue . . 2 N. W., 449 

14 . Derson in posses^ 

sion of estate without assets. — Act VIII of 1859, s. 
208. — The plaintiff sued the defendants on the 
ground that they were in possession of liis deceased 
debtor’s property. It being found that the defend- 
ants received no assets from the deceased, — Meld, the 
suit was rightly dismissed. If the suit had simply 
been against the defendants as heirs or personal 
representatives of the deceased, and if tliey liad 
alleged that no assets had come to their hands, tlie 
plfiintiff would have been entitled to a decree against 
them as representatives of the deceased (if ho liad 
prayed for such a decree), without going to a trial 
on the q[uestion wdiether or not the defendants liad 
assets; and in that case he might have proceeded, 
in enforcement of his decree, under the provisions of 
section 203, xlct VIII of 1859. In the matter or 

THE PETITION OP HlEALAL MOOKERJEB 

[6 B. L. B., Ap., 100 

S. C. Heeea Lae Mookeejee v. Digitmbtteee 
Ktjxoonee . . . 14 W. B.J 431 

15 , Representatives of debtor.-— 

Eight to decree to extent of assets against heirs . — - 
A decree w^as obtained against A„ and on his death 
execution wars taken out against his wddows. B. came 
in, and, alleging that A. w^as merely a benami holder 
for B., applied to be substituted for the widows as 
defendant. Meld that the Court was not right in 
exempting from liability Ads heirs to the extent of 
any assets which might have come into their hands. 
DoOEGA SOONDHIiBE DeBIA V. SOOEJOMONEB De- 

BIA 8 W. R., 101 

13 , Oiml Brooedure 

Code, 1859, s, 203. — Eight to have decree executed out 
of property coming to hands of representative , — 
Plaintiff sought to recover the amount of a bond exe- 
cuted by the father of the defendant, and prayed for a 
judgment against certain land wdiich belonged to the 
defendant’s father and the right to which passed by 
succession to the defendants. Meld that the plaintiff 
was entitled to a decree for payment by the defend- 
ants of the amount of the bond out of any property 
wdiich passed to them as the representatives of their 
father; the plaintiff, in execution of the decree, being 
at liberty to proceed in respect of the immoveable 
property, if there should be no moveable property 
left, or if it should prove insufficient when sold to 
satisfy the decree. Baxappa Chetti v. xVli Sahib 

[2 Mad., 330 

17, "Execution of de^ 

eree against son . — Civil Frocedure Code, 1859, s. 
203. — Issues, — Whore the defendant in a suit for 
the payment of money died before decree, his sous 
were made parties and a decree for the debt due by 
the deceased wais given against them. In execution 
of this decree the decree -holder attached certain 
property in the hands of one of the sous, who ob- 
jected on the ground that it was his self-acc|uis-ed 
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REPRESENTATIVE OP- ' DECEASED 
PERSON.— E-epresentatives of debtor— 

coniinued. 

property. Held tliat tlie j^roper issues to be deter- 
mined were : (1) wlietlier the property attached by the 
decree-holder had formed a part of the estate of the 
deceased debtor ; and if not, (2) whether if it was sepa- 
rate property of the son, that son had misapplied 
any property received by him from his father, and if 
so to what extent. Mookaeee Singh v, Puryag 
Singh , . . 2 O. L. R., 189 

18. 'Responsihility of 

representative. — Uights of creditors. — When a de- 
fendant against whom a decree was passed in his 
representative capacity has made payments in satis- 
faction of the decree to the full value of the property 
of the deceased which has come, or but for the 
default of the defendant mig'ht have come to his 
hands, the decree can no longer be executed even 
although the decree-holder may be able to prove that 
the defendant still has in his possession property 
which originally belonged to the deceased. If the 
heir of a deceased Hindu or Mahomedan has sold to a 
bond fide purchaser property which he has inherited, 
he is responsible for the assets received, but the pro- 
perty cannot be followed in the hands of the pur- 
chaser. Bam Golam Dobey t). Ayma Begum 

. [12 W. R., 177 

29. Liahilitg of re- 

fresentatwes. Onus prohand'L — Mode of accounting. 
— Before judgment- debtors can claim exemption from 
a decree-holder's claim, on the ground that they only 
received a small sum from their ancestor's estate, or 
that what they have received has been paid in satis- 
faction of their ancestor's debts, they should prove 
and file an inventory of the whole estate descended 
to them, and prove how it has been applied. In a 
claim of this kind, the onus of proof is on the judg- 
ment-debtors, and, on their failure to sustain it, a 
presumption arises in favour of the decree-holder. 
dooGUL Kishobe Singh v. Kaeee Churn Singh 

[25 W. R., 224 

20^ JPaymeni of debt 

io representative. — Refusal to pay uncertificated 
representative. — The defendant gave a bond on un- 
stamped paper to the plaintiff's eldest brother. On 
the obligee's death the succession was disputed, and 
the obligor refused to pay the subsequent interest 
to the plaintilf . Held that, as the plaintitf had failed 
to take out a certificate of succession to the obligee, 
tlie obligor was justified in sucli refusal. Held, also, 
that the plaintitf could not recover the stamp penalty 
from the obligor. Gaeuda Beddi v. Gudi Jana- 
KAYYA Beddi. Gudi Janakayya Gaeu V. Gaeuda 
Eedui , . . ’ . .1 Mad., 124 

. 22. ; ^Payment of debts 

to heir of deceased without certificate. •'--Certificate 
stibsequently granted. — LiahiUty of debtor, — Bom. 
Reg. VIII of 1827. — A defendant who is sued by 
tlie bolder of a certificate of beirsbip to a deceased 
Hindu for a debt due from tlie defendant to tlio 
deceased is at liberty to show, notwithstanding the 
certificate of heirship, that he has paid the debt he 


REPRESENTATIVE OE DECEASED 
PERSON.— Representatives of debtor — 
continued. 

owed the deceased to the actual heir of the latter 
before the grant of the certificate of heirship. It 
will not,, however, he sufficient for such defendant to 
show that he has paid his debt to a person whom he 
bond fide believed to be siicb heir. PueshotAM 
MaNSUKH X). liAMOHHOI) PUESHOTAM 

[8 Bom.j A. C., 152 ■ 

RE-SALE. 

Cases under Sale in Execution oe 
Decree — Be -sales. 

[I. L. R., 2 Bom., 582 

RE-SALE OE GOODS, NOTICE OP— 

8ee Contract Act, s. 73. 

[15 B. L. B„ 276 

RESCUE. 

8ee Escape eeom Custody. 

[21 W. R., Cr., 22 
13 VT. B., Cr., 75 

EBSEBVOIB, 

See Penal Code, s. 277. 

[I. L. R.,2 Calc., 383 

RESIDENCE. 

See Cases under Insolvent Act, s. 5. 

See Cases under Jurisdiction— Causes 
OE Jurisdiction— Dwelling or Be- 

SIDENCE, 

See Security tor Costs— Suits. 

[I. L. R., 3 Bom., 227 

See Cases under Small Cause Court> 
Mopussil— Jurisdiction — Dwelling 
OR Carrying on Business. 

Condition for— 

See Will — Construction. 

[12 B. L. R., 1- 
14 B.L.R., eO 

Proximity of— 

See Certieioatb of Administration — 
Issue of and Bight to Certicate. 

[I. L. R., 4 Calc., 411 

Riglit of— 

See Cases under Hindu Law — Family 
Dwelling-house. 

See Hindu Law— Maintenance — Bight 
TO Maintenance— Widow. 

[12 B. L. R., 238 

RESISTARTCB OP PROCESS OP CIVIL 
COURT. 

See Contempt of Court — Contempts 
Generally . 2 B. L. R., P. B., 21 
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BBSISTAHCE OR OBSTBUCTIOISr TO 
BXBCUTIOH OB DECREE. 

See Limitation Act, IS'77, am. 11. 

[I. E. R., 5 Bom., 440 

See Onus Peobandi — Possession and 
Pbooe oe Title. 

[I. L. R., 10 Gale., 50 

See Sale in Execution oe Deoeee— 
Objection to Sale. 

^ [I. E. R., 3 Gale., 729 

X. . Application by deeree-bolder 

on obstruction being made.-— Mont?K~-English 
calendar. — Civil JProcedure Code, 1859, s. 226 , — 
The word month in . section 226 of the Code 
of Civil Procedure means a month according to the 
English calendar. An applicant under that section 
had a clear calendar month, exclusive of the day of 
dispossession, within which to prefer his application. 
Dabu valad Ansae Baloouda bin Shankae- 
APBBA . ’ . . . . 5 Bom., A. C., 39 

2. — Civil JProcedzire 

Code, 1859, s, 226. — ^Procedure. — The Court could 
not he put in motion under section 226 of the Code 
of Civil Procedure without an application from the 
decree-holder under that section. In the mattee 
OE Mahtab Koomaeee . . 19 W, R., 62 

3 ^ Remedies of decree-holder. 

— Obstruction in execution of decree, — Decree-holder, 
Option of, to proceed under s. 328 or by a separate 
suit. — Section 328 of the Civil Procedure Code (Act 
XIV of 1882) does not make it obligatory on a decree- 
holder, who is ohstructed in execution of the decree, 
to pursue his remedies under that section. Conse- 
quently his failure to do so does not prevent him 
from proceeding against the defendant by a regular 
suit. Balvant Santaeam v. Babaji 

[I. E. R., 8 Bom., 602 

This was the case under section. 226 of Act VIII 
of 1859. JuG-MOHUN Tewaeee V. Buldeo Naik 

[3 Agra, 162 

4 , Proof of obstruction.— CmZ 

jProoedure Code, 1859, ss. 226, 227. — In order to 
bring a case under sections 226 and 227 of the Civil 
Procedure Code, 1859, it was necessary to show that 
obstruction had been offered arising from the circum- 
stance that lauds had been taken which were not in- 
cluded in the decree. Peannath Rot Chowuhey 
u. Peeonath Rot Chowdhet . 8 W. R., 398 

5 ^ Procedure. — Civil Procedure 

Code, 1859, ss. 226, 227. — Obstruction in execution 
of decree for immoveable property.— ProCGdoxe to 
observed where, while execution of a decree was going 
on against immoveable property, the decree-holder al- 
leged that he was obstructed in getting possession of 
certain lands included in the decree. Beojo Mohun 
SUTPUTTY V, ShOOBA MoNEE DABEB 

[8W. R.,79 

0. ___ — Qljgciion to in- 

vestigalion by Ameen under order of remand. 

Civil Procedure Code, 1859, ss. 226, 227. — Where 


RESISTANCE OR OBSTRUCTIOlSr TO 
EXECUTION OF DECEEE.-Proeedure 

— continued. 

the order of remand directed the lower Court to as- 
certain from the settlement chittahs the situation of 
the lands in dispute, and the chittalis were found not to 
give the expected information, — Meld, that the Jiulge 
should, when the AmeeiPs investigation was objected 
to, bave proceeded under sections 226 and 227 of 
Act VIII of 1859, and allowed both parties to adduce 
proofs of their claims. Shadhoo Suean v. Bhug-g-oo 
Ball 12 W. R., 98 

Power of Courts. — Ciml Froce- 

dure Code, 1877, s. 529.— The power given by sec- 
tion 329 of the Civil' Procedure Code to make such 
order as the Court shall see fit must be construed witli 
regard to the circumstances in respect of which the 
po wer is to he exercised. An order under section 329 
should be the result of the fact that the defendant 
in the suit, who is precluded by the decree from dis- 
puting piaintiff^s right, unjustly instigates a tliird- 
party, who has no real interest in the property, 
to prevent the plaintiff from getting the benefit 
of his execution. A Court has no power under this 
section to determine, as between the judgment- credi- 
tor and a third party obstructing the execution of the 
decree, important questions on the merits which are 
wholly unconnected with, and cannot be affected 
by, the fact that the obstruction is made at the insti- 
gation of the defendant. Govinda Naib v. Kesata 
[I. L.R.,3Mad.,81 

8. Civil Frooedure 

Code, 1882, ss. 831 and 647. — Civil Courts Act, Mad^ 
r as, 1878, s. 12. — Jurisdiction . — Claim beloiu ordi- 
nary pecuniary limit. — A Court executing a decree 
obtains, by virtue of section 331 of the Code of Civil 
Pi'ocedure, a special jurisdiction which enables it to 
try a claim of which the value of the subject-matter 
. falls below tlie pecuniary limit of its ordinary juris- 
diction. By virtue of section 647 of the Code of 
Civil Procedure, a superior Court may, for sufficient 
cause, transfer a claim, registered under section 331, 
to a subordinate Court for trial. Sithalaxshmi 
V. Vtthilinga . . I. L. B., 8 Mad., 548 

9 ^ Person put into formal pos- 

session. — Civil Frooedure Code, 1859, s. 229 and 
s. 224. — Execution of decree for possession. — The 
provisions of section 229 of the Code of Civil Proce- 
dure, 1859, are not appli(;able to the case of a person 
put in possession of land under a decree in the manner 
prescribed by section 224 of the same Code. G tJNESH 
Peeshad «. Jtxishun 

[1 N. W., 134 : Ed. 1873, 218 

10. Bona fide claimant otJaer 

than debtor.— 6% Frooedure Code, 1859, s. 
229. — Tinder section 229 a bond fide claimant other 
than the defendant, obstructing the execution of the 
decree, instead of being looked upon as an intervenor, 
must he regarded as one of the substantial parties to 
the suit. Dhieaj Mahtabchand v. Nadueoon- 
NissA Bebee . . . . . 4 W, R., 82 
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RESISTAHCB OB OBSTRUCTIOISr TO 
EXECUTION OE D'EC'R'EE-continued. 

Obstruction otherwise than 

to officer of Oourt.— Ciml JProcediire Code, 1859, 
s, 229. — Mesisting execution of decree. — Jurisdiction. 
— A. and B. obtained a decree for possession of land 
against C. On tlieir proceeding to execute tlieir de- 
cree, I)., who was in possession, presented a peti- 
tion to the Munsif, complaining that they were 
thereby attempting unlawfully to interfere with his 
possession. The case was tried, on remand from the 
Judge, as a suit under the provisions of section 229 
of Act VIII of 1859. Reid 'per Jackson, J., that as 
the decree-holder had not complained that the officer 
of the Court had been obstructed or resisted by the 
claimant, the case did not fall within section 229 of 
Act VIII of 1859 ; and, therefore, the Court had not 
jurisdiction to take summary cognisance of the case. 
'Buhal Sing- Chowdhey x. Behaeilal 

[1 B. L. B., A. C., 206 : 10 W. R., 318 

12 . E ight to question legality of 

decree. — Claimants^’ under Civil Procedure Code, 
1859, s. 229. — In claims arising under section 229 of 
Act VIII of 1859, there was nothing to prevent the 
claimants"^ from questioning the legality of the de- 
cree obtained by the decree-holder against the judg- 
ment-debtor. Mahomed Ali Khan v. Kalijndee 
Ali Khan 4:1^. W,, 81 

X3. Question for trial. — Title.— 

Possession . — Civil Procedure Code, 1859, ss. 229, 
230. — Procedure, — In suits framed under the provi- 
sions of sections 229 and 230 of Act VIII of 1859, 
the question of title is to be tried, and not the mere 
question of bond fide possession. The matter in 
dispute is to be investigated in the same manner 
and with the like powers, as if a suit for the pro- 
perty had been instituted by the appellant against 
the decree-holder. Kucha Kae v. Peemeshur 
Dxal 2 N, W., 252 

X4. Civil Procedure 

Code, 1859, ss. 229, 230 . — Question of title . — 
Reid that the principle of the Full Bench ruling, in 
Mddha Pyari JDebi v. Rabin Chandra Choiodhry, 
5 B. L. ‘a., 708 : 13 W. R., F. B., <S0,“that a 
suit under section 230 of the Code of Civil Proce- 
dure must he treated as an ordinary suit for the re- 
covery of property, and that the whole question of 
title between the parties ought to he gone into, — 
is equally applicable to a case under section 229. 
Abdoos Sobhan V. Beahma Deo Naeain 

[14 W. E., 140 

Contra, Tales Hossein Khan v. Gooeoo 

Pershad Koy . . . 20 W. B.j 57 

X 5 . Purchaser of 

under ■‘ientire. — Plea of limitation. — Where a decree- 
holder sought to execute his decree against an under- 
tenure which had been sold for arrears of rent, and 
the purchaser objected on the plea of limitation, — 
Reid that the purchaser, being no party to the suit, 
was not entitled to contend that execution was 
barred : he could only he heard under section 229 
or section 230, Act VIII of 1859; and if under the 
former, a very wide discretion could be exercised by 


BESISTAHCB OE OBSTBUCTIOMf TO 
BXECUTIOI3' OF DECREE.— Question 
for trial — continued. 

the Court. Mohesh Chtjndeb Banbbjee v. 
Chundea Monee Debia . . 9 W. E., 486 

10 , Order on application made 

after time limited. — Civil P'rocedmre Code, 1859, 
ss. 229, 231. — Right to bring fresh suit. — The holder 
of a decree for land, having been resisted in obtain- 
ing possession thereof by a person other than the 
defendant claiming to he in possession of such land 
on his own account, complained under Act VIII of 
1859 of such resistance to the Court executing the 
decree. The Court rejected such application on the 
ground that it had been made after the time limited 
by law. Reid that the order rejecting such appli- 
cation could not be regarded as one under section 
229 of Act VIII of 1859, which would under sec- 
tion 231 preclude such decree-holder from instituting 
a suit against such person for such land. Beni 
Peasad Lachman Peasad 

[I. L. B., 4 AIL, 131 

1 * 7 . ligature of investigation. — 

Civil Procedure Code, 1859, s. 229. — Subject-matter 
of suit. — Fxecution. — Appeal. — District Judge, 
Jurisdiction of. — The plaintiflc obtained a decree 
against T., A., and J. in a suit the subject-matter of 
which exceeded 115,000, and in part execution thereof 
attached propei'ty worth less than that amount, D, 
having resisted the execution of the decree, the 
plaintiff’s claim was numbered and registered as 
a suit under section 229 of Act VIII of 1859. Upon 
investigation the first class Subordinate Judge made 
an order staying execution of the decree. The plain- 
tiff appealed to the District Judge, who held that no 
appeal lay to him, as the subject-matter of the ori- 
ginal suit, out of which the execution suit arose, 
exceeded B5,000. The plaintiff appealed against 
this decision to the High Court. Reid that the in- 
vestigation of a claim under section 229 of Act VIII 
of 1859 was not to be regarded as a fresh suit, but 
was merely a continuation of the original suit, and 
‘ that there was, therefore, no appeal against the order 
in question to the District Judge. Ravloji Tamaji 
V. Dholpa Raghh . . 1.1b. B., 4 Bom., 123 

Contra, Muttammal v. Chinnana Goxjnden 

[I. L. B., 4 Mad., 220 

ill which it was 'held that such a claim was a fresh 
suit, and not a continuation of the suit in which the 
claim had been made. 

18. Decree in possessory suit. 

— Civil Procedure Code, 1859, s. 230. — Decree in 
suit under Act XIV of 1859, s. 15. — A. had been 
dispossessed of certain land in execution of a decree 
which B. had obtained in a suit against C. under 
section 15, Act XIV of 1859. A. applied, under sec- 
tion 230, Act VIII of 1859, to recover the land. 
Reid, the decree obtained by B. was a decree 
within the meaning of section 230 of Act VIII of 
1859, and therefore A. had rightly applied under 
that section. Brahma Mayi Debi v. Baeeat Sie- 
DAE . . . . 4 B. L. B., E, B., 94 


( 4953 ) 


DIGEST OS' CASES, 


( 4954 ) 


RESISTAHCB OB OBSTB0GTIOH TO 

EXECITTIOIVI OF DECREE.—Eecree in 

possessory mit—contimied. 

S. C. Beohmo Moyee Dabeb v. Buekttt Siedar 

[12 W.R.,F. B., 25 

Contra, Gobiitd Ghundeb Baopee d. Gobinp 
Ghose Menpul , . .-7 W. B., 171 

X9. — Defendants dispossessed 

in execution. Objection by. — Civil Procedure 
Code, 1859, s. 230. — Section 230, Act YIII of 1859, 
does not authorise the registry as a suit of objec- 
tions by defendants or purchasers from defendants 
disposeessed of immoveable property in execution of 
a decree, and disputing the right of the decree-holder 
to be put into possession of such property. Hubo 
Pebshap Eoy V. Bam Lochun Munppl 

[6 W. B., 148 

20, Claimant to right of way 

over land taken in execution, — Civil Po'oce- 
dure Code, 1859, s. 230.— -K plaintiff claiming a right 
of way over land taken possession of in execution 
of a decree could not intervene under section 230, 
Act VllI of 1859, bnt had to bring a regular suit to 
establish his right. Nobin Cetjnpee Mozoompab 
V. Jetaphabee Holpab . . 2 W. B.5 289 

21. Person other than defend- 

ant as to particular portion of land in dis- 
pute,- — Civil Procedure Code, 1859, s. 230. — Suit 
on dispossession Ip Ameen. — Cause of action, period 
from toJiich it accrues. — Section 230, Act VIII of 
1859, was applicable to the case of a person who, 
though personally the defendant in the original suit, 
v'as legally other than the defendant as regards the 
particular portion of land in dispute in execution. 
Where an Ameen was appointed to measure and 
give possession of land in execution of a decree, the 
one month allowed for preferring a claim under 
that section must be calculated from the date when 
the Ameen gave over possession, and not from the 
date of his final report. Kasheenath Doss v. 
Bhowaneb Dossee . W. E., 1864, Mis., 18 

2% * Intervenor. — Party to suit. — 

Might to apply under Civil Procedure Code, 1859, 
s. 230. — 1>. having sued to recover possession of 
certain lands, P. intervened, and D.^s claim w'as 
decreed without prejudice to P.^s rights. In execu- 
tion of that decree JD. took possession, and there- 
upon P. applied to be heard under the provisions of 
section 230, Act VIII of 1859. Seld that, having 
been a party to the decree, P. had no remedy under 
that law. Bamg-opae Chuckeebtjtty v. Poobno- 
CHUNEEB Baneejee . . 12 W. B., 475 

23. Possession by receipt of 

rent. — Personal occupation, — Civil Procedure 
Code, 1859, s. 230. — Possession by receipt and en- 
joyment of rent is as good in law as actual occupa- 
tion, and section 230, Act VIII of 1859, was not re- 
stricted to cases of personal occupation. Bhybub 
S iBCAB V, Sham Maejee , , 15 W. B., 70 

24. Objector with, bona fide 

title. — M'^ghi to apply under Civil Procedure 


EESISTAIVOE OB OBSTRTJOTIOIf TO 

•EXECUTION OF DECE.EB.-~Objector 

with bona fide title — eonilnued. 

Code, 1859, s. 230. — An objector who did not claim 
to he in possession “on his own account, or on 
account of some person other than the defendant/^ 
hut whose sole ground of intervention was that lie 
held a bond fide title deriv'cd from the defendaiit, 
was not entitled to be heard under section 230- 
Ehshp Aei Khan v, Shib Shukkub Shhhaye. 
Ktjbim Buskh V. Shib Shunkub Smijhayr 

[W. B., 1864, 384 

25. Claimant to possession 

through mortgagee. — Bight to apply under Civil 
Procedure Code, 1859, s. 230 . — Possession through a 
mortgagee is sufheient to bring a claim under this 
section. Asgub An v. Asgub Ali 

[20 W. B.., 373 

26. Party not in actual occupa- 

tion of iBiid,— -Bight to benefit of s. 230, Ci vil Pro- 
cedure Code, 1859. — A party who has parted with 
the actual occupation of land to another, w'as not 
thereby, as an absolute rule without restriction, 
barred from taking advantage of Act VIII of 1859, 
section 230. Banee Madhhb Butt v. Nbnd Lalb 
Mojoomdae . . . .22 W, B., 123 

27. Mortgagee in possession. — 

Civil Procedure Code, 1877, s, 832. — •Execution of 
decree. — Act VIII of 1859, s. 230. — Repeal.— A. 
mortgagee who is in possession of the mortgaged pro- 
perty under the mortgage is in possession “ on his 
own account ” within the meanings of section 230, 
Act VIII of 1859, and section 332 of Act X of 1877. 
Where, in pursuance of an order made in the execu- 
tion of a decree while Act VIII of 1859 was in force, 
certain persons were dispossessed of certain property 
after that Act wars repealed and Act X of 1877 came 
into force, and such persons applied under section 
332 of Act X of 1877 to he restored to the posses- 
sion of such property on certain of the grounds 
specified in that section, — Seld that such persons 
were entitled to the benefit of that section. A person 
claiming under section 332 of Act X of 1877 need 
not prove his title, hut only the fact of possession. 
Shapi-ubein V. Lochan Singh 

[I. Ii. B., 2 AU., 94 

28. IXature of evidence requi- 

site. — Possession and dispossession. Proof of , — 
Civil Procedure Code, 1859, s. 230. — To entitle a 
party to come in under section 230, Act VIII of 
1859, by petition, and have his case tried in like man- 
ner as if he had paid full stamp duty on a regular 
plaint, he must prove that he was in possession of the 
land in suit, and was dispossessed by another party, 
alleging the land to form part of land decreed to 
him. Beee Maehub Butt v. Eaeha Mohun 

[3 W. B., 205 

^ 29. Failure to show disposses- 

sion. — Civil Procedure Code, 1859, s. 230. — Suit to 
confirm possession, — W^here, in an application pro- 
fessedly under the provisions of section 230, Act 
I VIII of 1859, plaintiff affirmed that he was in pos- 
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session and sued to have his rights affirmed, — 
that as plaintiff was not dispossessed he had no 
cause of action, and that he was not entitled to he 
heardj nor had the Court jurisdiction to hear and 
determine his cause under the extraordinary provi- 
sions of that section. Kaleb Naeain Singh 'o. 
Peotapohunder Bbeooah . . 12 W. B., 231 

30, Dispossession, Evidence of. — 

Sufficiency of proof. — JPlantiny bamboo and making 
proclamation . — Civil ’Procedure Code, 1859 , s.230 . — 
Planting a hanihoo and making proclamation to the 
occupants of an estate that it has been adjudged to 
some othci', is sufficient dispossession of a landlord 
to warrant him in applying to the Court under sec- 
tion 230. COLLECTOE OE BOGEA V. KeISHNA INDEA 

Boy . « *. , 2 B. L. B., A. C., 301 

[11 W. E., 101 

31, Broeedure on application. 

— Civil Procedure Code, 1859) s, 230. — Examination 
of applicant. — When an application is made by a 
party on the ground that he was in possession and 
that h6 has been dispossessed in execution of a de- 
cree in a suit in which he was not a party, the pro- 
per order to be made under section 230, Act YIU of 
1859, is in the first instance to examine the appli- 
cant. Oehoy Chuen Dey V. Bajendeo Coomae 
Ghose 16 W, E.j 288 

32, Dispossession 

under decree of person not a party to it . — Ciml Pro- 
cedure Code, 1859, s. 230.— A party dispossessed of 
land under colour of a decree to which he wnis not a 
party, applying to a Judge under the provisions of 
section 230, Act VIII of 1859, is entitled to an 
investigation, and, if his title is established, to a 
decree. Hassijn Aly ij.XAiB Ahmed 

[11 W* B., 146 

33, Trialas regular 

suit. — Civil Procedtire Code, 1859, s. 230. — Whei’e a 
party complains, under section 230, Civil Procedure 
Code, of having been dispossessed in execution of a 
decree to which he was not a party, and there are 
reasonable grounds for thinking that his claim is 
bond fide, it is the duty of the Court to treat the 
case as a regular snib between the claimant as plain- 
tiff, and the decree-holder and judgment- debtor as 
defendants. Luleet Naeain Gossamee r. Iveshttb 
Deb Gossamee . . . 15 W. B., 209 

Banee Madhhb Dutt v. Ntjnd Lall Mozoom- 
DAR . . . . 22 W, B., 123 

Yusan Khatun V. Bamnath Sen 

[7 B. L. E., Ap., 26 

S. G. Bshan Khatoon v. Bamnath Sein Lhshktjr 

[15 W. B., 327 

Ajoo Khan v. Kisto Peeshad Lahooet 

[8 W. B., 477 

Sahoo Gokhl Peeshad v. Zyntjb 

[1 N. W., 176 : Ed. 1873, 255 


RESISTANCE ' OB OBSTBUCTION TO 

EXECUTION OF BECBEB.-Froeedure 
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The express provisions of the Inter Acts of 1877 
and 1882, section 332 are in accordance with these 
cases. 

34 , Question of title. — Question 

of possession. — Civil Procedure Code, 1859, s. 230, 
— AVliere an objection takes the form of a suit under 
section 230 of the Code of Civil Procedure, the real 
question to be tried is, whether the objector has a 
better right to the property in dispute than the 
decree-holder. Sheeeo Coomaeee Dabee v, Ke- 
SHHB ChXJNDEE BoSE 

[1 Ind. Jur., N. S., 188 : 5 W. R., 224 

Under Act VIII of 1859, section 230, it w^as held 
that the title might be gone into, as well as the ques- 
tion of possession. Yxtsan Khatitn v. Bamnath 
Sen 7 B. L. R,, Ap., 28 

S. C. Eshan Khatoon n . Bamnath Sein Lhsh- 
KHE . • . . . .15 W. R., 327 

Badha Pyaei Debi Nabin Chandea Chow- 

DHBY 

[5 B. L. R., 708 : 13 W. R., F. B„ 80 

Nugender Chundeb Ghose v. Bam Comhl 
Mtjndul . . . ,3 W, R., 213 

Jadunath Sing v. Kalipeasad 

[6 B. L. R., Ap., 55 : 14. W. B., 358 

Ajoo Khan v, Kisto Peeshad Lahooey 

[8 W. R., 477 

35 , Chil Procedure 

Code, 1859, s. 230. — Claim.— Possession . — When a 
person making a claim to certain property under 
section 230 of Act V HI of 1859 had been allowed to 
bring a suit under that section to try his right to the 
property, it was held to be sufficient, in the first 
instance, for him to prove his possession, without 
proof of title; hut if he took this course, it w^as 
open to the defendant to show that although posses- 
sion might he in the plaintiff, yet he had no good 
title to the property, and that he (the defendant) had 
a better title. Dilbassee Koonwaeee Motheb v, 
Gunga Peeshad . . I. L. R., 6 Calc., 278 

33 , Possession. — Li~ 

mitation. — Civil Procedure Code, 1859, s. 230. — The 
defendant purchased in 1856 from the Official As- 
signee certain property belonging to one D. In 
1867 be brought a suit against the heirs of D. for 
possession of the property purchased ; he obtained a 
decree in May 1869, under which he obtained posses- 
sion in May 1870. In June 1870 the plaintiff filed a 
petition under section 230, Act VIII of 1859, alleg- 
ing that he had purchased the property claimed from 
the heirs of D. in 1864, and had been in possession 
until he Avas ousted by the defendant, and that he 
was not a party to the suit brought by the defend- 
ant in 1867. JEield that the title of the defendant 
w^as barred, more than twelve years having elapsed 
from the date of his purchase ; and that the plaintiff 
was entitled, on mere proof of bond fide possession, 
I and that he w^as not a party to the suit by the 
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defendant in 1867:, to put tlie defendant to proof of his 
own title, and, on the defendant’s failing to prove 
his title, to he restored to possession. BEiKDABiJisr 
Chuhueb Roy 'o. Taeachand Bandopadhay 

[11 B. Ii. E., 237 : 20 W. E., 114 

37 ^ Separate adverse claims. — 

Dispossession. — Procedure . — Civil ^Procedure Code^ 
1859, s. 230 . — Four persons made separate applica- 
tions to the Court, under section 230, Act VIII of 
1859, alleging that the defendant, having obtained a 
decree against Government for possession of fisheries 
in a suit to which they w^ere no parties, had in execu- 
tion dispossessed them of fisheries of which they were 
severally in possession. On inq[uiry it appeared that 
each and several of the four applicants claimed pos- 
session of the same portions of the fisheries. The 
lower Court, holding that it was impossible for each of 
several parties setting up adverse claims to the same 
property to show that it had been bond fide in his 
possession, and that he had been dispossessed from it, 
referred all parties to a regular suit. B-eld that the 
Judge should have tried each case by itself as be- 
tween the applicant and the decree-holder, Saeada- 
MAYI CHOWDHEAIN V. l^AEIN ChANDEA RoY ChoW- 

DHEY . 2 B. Ii. E., A.C., 333 : 11 W. E., 255 

33 ^ Dispute between mokurrari- 

dar and dur-putnidar. — Civil Procedure Code, 
1859, s. 230 . — In a dispute between a mokurraridar 
and dur-putnidar, it was held that the khas possession 
of the dur-pufcnidar, having been established by a de- 
cree under section 230, Act VIII of 1859, could not 
be disturbed, except by a regular suit by the mokur- 
raridar for confirmation of his title as mokurraridar 
and for direct possession. Sheeo Coomaeee Debee 
V. Keshtjb Chukuee Bose . . 8 W. E., 131 

39 , Transfer of land in dispute 

from one jurisdiction to another. — Intervenor. 
— Civil Procedure Code, 1859, s. 230 . — In a suit 
brought by an intervenor under section 230, Code of 
Civil Procedure, if during the pendency of the execu- 
tion case the land in dispute is passed by transfer 
from one district to another, and thereby the Court is 
deprived of jurisdiction, it is the duty of the Court to 
transfer the record to the Court of the district to 
which the land has been transferred. Kales Doss 
E soaY V, Hueonath Roy Chowdhey 

[3 W. E., 4 

40. Purchaser at execution 

sale. — Civil Procedure Code, 1859, ss. 269, 268 . — 
A person coming in, under section 269, Act VIII of 
1869, more than a month after dispossession, had no 
locus standi under that section. Section 268 of Act 
VIII of 1859 was solely for the benefit of purchasers 
at a sale in execution, and no person had any ground 
to come in under the application of a purchaser 
except the party who w^as complained of as resisting or 
obstrticting the purchaser in obtaining possession. 
Hee3JA Lall Baneejee 1?. Bueoba Kant Roy. 
Onookool Chunbeb Mooyeejee V. Bueoba Kant 
Roy 13 W. E., 467 
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41. • — Civil Procedure 

Code, 1859, s. 269. — Objection to Jclias possession 
made before attempt to deliver possession in execu- 
tion of decree . — Construetion of decree for posses- 
sion. — M. obtained a decree against J., and in execu- 
tion attached and sold his lands, which were bought 
by the decree-holder. The sale was confirmed and 
a writ of possession directed. After the decree, but 
prior to attachment, the original judgment-debtor 
had executed and registered a putnipottah for a three 
annas share of one of the zemindaris in dispute, and 
granted it to D., who having objected under section 
246, Civil Procedure Code, 1859, to the above sale, an 
order wms made at the time of the auction sale that it 
should be proclaimed that D. claimed a putni right, 
and this was accordingly done. Before 31. w^as put 
into actual possession she was required to find se- 
curity. Delaying to do this, the lands were attached 
and sold under a judgment obtained by others wdio 
purchased and entered into possession. M. having 
furnished security, petitioned to be put into posses- 
sion, but her petition was rejected. She then hronglit 
a suit to cancel the order refusing her possession. 
In her plaint she claimed khas possession, hut did not 
refer to the putni claimed by D. Her plaint was 
decreed, the decree was appealed, and it was finally 
upheld by the Privy Council,* hut throughout the 
litigation no issue w^as raised as to the putni. In the 
proceeding to execute the decree M. claimed actual 
possession. Before process had been issued, D. ob- 
jected to khas possession being given of bis putni 
mouzah. The Judge ruled that the objection fell 
within the spirit of section 269, Act VIII of 1859, 
and that he had therefore jurisdiction to entertain it. 
Meld that section 269 did not apply, inasmuch as no 
attempt had been made to deliver possession. Seld, 
also, that the only intention of the decree was to con- 
firm the plaintifi: in the position wdiich she occupied 
when the piroperty was sold in execution of her ori- 
ginal decree, after proclamation of D.\s claim, and 
that she was not entitled to khas possession, Sha- 
EOBA Peesiiab Muilick V. Bhunput Sinc+h 

[19 W. B., 219 

42. Civil P^'ooedure 

Code, 1859, ss. 269 and 264 (18S2, s.334), — Delivery 
of possession. — Resistance or obstmetion to giving 
possession . — Delivery of possession under section 264, 
Code of Civil Procedure, w^as complete as soon as the 
steps prescribed by that section had been taken ; and 
any subsequent act of resistance on the part of the 
claimant to the land was not the resistance or ob- 
struction referred to in section 236, and could in no 
w*ay give tbe Court a right to interfere in the sinn- 
mary w*ay provided by that section. Wajeb Hos- 
SBiN V. Abbool Kabir . , 13 W. E., 418 

43 ^ 01.^11 Procedure 

Code, 1859, s. 269 . — Suit by acxit ion- purchaser for 
pos,session . — An auction- purchaser of tbe right, title, 
and interest of bis judgment-debtor, plaintiff, got 
an aw^ard under section 269, Code of Civil Procedure, 
but in attempting to get actual possession was suc- 
cessfully resisted by defendant, who claimed to have 
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purcliased tlie property previous to plaintiff^s pur- 
chase. Upon this the plaintiff sued to obtain pos- 
session^ Meld that, as there was no dispossession, 
the terms of section 269 would not apply. Sudabam 
Majee «?, Mietijhjox Dby . . 12 W. R.j 509 

44, Procedure 

Code, 18d9y s. 269,' — Dispossession in execution of 
decree against another party, — A person dispossessed 
of property in execution of a decree against another 
person, and claiming to he entitled to possession, was 
not hound to proceed under section 269 of Act VIII 
of 1859. Pbotab Chundeb Chowdhby v. Beojo- 
XAE ShAHA 

[B. L. R., Sup. Vol., 638 : 7 W. R., 253 

J4D00NATH Chowdhey V. Radhamonee Dossee 

[B. L. R., Sup. Vol., 643 : 7 W. R., 256 

45, Civil Procedure 

Code, 1859 i s. 269. — Suit hy auction-purchaser to 

,, recover possession. — It was not compulsory upon an 
"auction-purchaser under a decree, when resistance 
was offered to his taking possession of the property 
purchased, to xiroceed under section 269 of the Civil 
Procedure Code. It was open to him to proceed at 
once hy regular suit against the person in possession 
of the property purchased by him. Madaeeb d. 
Bulloo Kooeeee . . . 2 N. W.j 450 

40, Inquiry as to 

right to possession, — Ciinl Procedure Code, 1859 , 
s. 269. — Where a Subordinate Judge, proceeding 
under Act VIII of 1859, section 269, looked into 
the circumstances of a case with reference to the 
relative rights of the parties, and came to the con- 
clusion that he could not refuse possession to the 
execution-purchaser, he was held to have made the 
kind of inquiry contemplated hy the section. Hubo 
Feeshad Roy Chowdhey v. Ramessue Missey 
Malia . . . . .24 W, R., 461 

47, — Civil Procedure 

Code, 18593 s. ^69. — Proof of title. — Onus prohandi 
of. — When the defendant was in possession by virtue 
of an order under section 269 of Act VIII of 1859, 
the plaintiff could only succeed on the strength of his 
own title. Kallapau. Venkatesh Vinayak 

[I. L. B., 2 Bom.j 676 

48. Civil Procedure 

Code, 18593 ss. 269 and 246.—' Order as to right to 
possession. — An application under section 246, Act 
VIII of 1859, having been disallowed on the ground 
of unnecessary and improper delay, the attached pro- 
perty was sold I hut on the attempt to take posses- 
sion the purchaser was obstructed hy the applicant, 
who alleged himself to he in possession. The Court 
made an investigation under section 269, and de- 
termined that as applicant's claim had been disal- 
lowed under section 246, he had no right to remain 
in possession. Meld that this order was judicious 
and proper. In the mattee oe the petition op 
Baneemadhub Roy . . .13 W. B., 431 
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49. ^ Civil Procedure 

CodCi 18593 s. 269.— Limitation . — “ Suit to establish 
his right. — Light contradictory to summary order 
or consistent with it. — The words ^‘suit to establish 
his right” in section 269 of the Civil Procedure 
Code meant a suit to establish his right to present 
possession ; but where there was a subsisting right 
which was contradicted hy the summary order under 
that section, and which was to be properly asserted hy 
such a suit, the suit, by the person dispossessed or 
refused possession to establish his right, had to be 
brought within one year from the date of the order, 
failing which he could not sue afterwards on any por- 
tion of such right. It was otherwise where his right 
was consistent with the order and the possession given 
under it. Rango Vithal v. Rikhivadas bin 
Rayachand . . . .11 Bom., 174 

50, Order not made 

against parties to proceedings. — Civil Procedure 
Code 3 1859, ss. 2683 289. — A purchaser of immove- 
able property at a Court sale having been obstructed 
by the defendant, made an application to the Court 
under section 268 of Act VIII of 1859 for the re- 
moval of the obstruction, but subsequently withdrew 
his application. The Court thereupon made an en- 
dorsement on the application to the effect that as the 
applicant did not wish to proceed further no investi- 
gation was made. Meld that no such order had been 
made as was contemplated by section 269, that sec- 
tion contemplating at least an order against one party 
or the other. Bhika v. Sakaelae 

[I. L. B., 5 Bom., 440 

In Haeasatoollah v. Brojonath Ghose 

[I. L. B., 3 Gale., 729 : 1 C. L. B., 517 

a case governed by the Civil Procedure Code, 1877, 
it was held that there being no provision in that 
Code similar to that contained in section 269 of Act 
VIII of 1859, enabling the Court to do so, the Court 
could not enquire into a complaint made by a person 
other than the defendant on the ground of disposses- 
sion in the delivery of possession to the purchaser of 
immoveable property sold in execution of a decree j 
and therefore the only remedy of a person so dispos- 
sessed was hy regular suit. This omission in the Code 
of 1877 was rectified hy the amending Act XII of 
1879, and under the present Code, Act XIV of 1882, 
a person other than the defendant may make an ap- 
plication for an inquiry. 
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Bee Appellate Court-Objection taken 

FOB FIRST TIME ON APPEAL — SPECIAL 

Cases— Bbs Judicata. 

[I. I.. E,., 4 All., 69 
Marsh., 276 : 2 Hay, 154 
3 W. B., Act X, 146 

See Bengal Bent Act, 1SG9, s. 29. 

[I. L. E., 3 Calc., 6 

See Contract Act, s. 43. 

[I. L. B., 3 Calc., 353 

See Cases under Estoppel— Estoppel 
BY Judgment. 

See Fraud— Alleging or Pleading one’s 
OWN Fraud . . 12 B. L. B., 433 

See Hereditary Offices Act, s. 10. 

[I. Is, B., 4 Bom., 254 

See Hindu Law— Endowment— Aliena- 
tion OF Endowed Property. 

[14 B. L. B., 450 

See Hindu Law — Widow — Decrees 
against Widow as representing the 
Estate or Personally. 

[I. L. B., 8 AIL, 365 

See Hindu Law— Will— Construction 
OF Wills— Special Cases of Construc- 
tion— Double Adoption, &o. 

[2 Ind. Jur., H. S., 24 
Bourke, O. C., 189 

See Limitation Act, 1877, art. 11. 

[I. L. E., 1 AIL, 381 

See Limitation Act, 1877, art. 40 (1859, 
s. 1, CL. 0) . .1 B. Xj. B'., a, C., 1 

See Lrs Pendens , 1. L. B., 1 AIL, 588 

1. GENERAL CASES. 

Bequisites for plea of res 

judicata. — Civil l^rocedure. Cadet 1859, s, 2 . — 
£aHies> — Subject-matter of suit and cause of action 
identical. — To plead res judicata uiulor section 2, Act 
VIII ot‘ 1859, it is necessary that the parties should 
he tiie saini* or their representatives, that the subject- 
matter of the suit should be the same, and the cause 
of action the same. Maharaj Singh v, Beela 
Kouer .... W. B.j 1864, 320 


BBS JUDICATA — continued,. 

1. GENERAL CASES— 

Bequi sites for plea of res judicata — conti” 

nued. 

Munna Jhunna Koonwue v, Laljee Boy 

[1 W. B., 121 

Udhab Singh v. Ranee Eoonwur 

[1 Agra, 234 

Shumboo Chundeb Singh v. Ram Narain 

Doss . . . . .9 W. B., 217 

Raj Doollub Sircar m Ooma Churn Bisy^as 

121 W. E., 109 

2, — Final decision 

granting or loUhholding relief. — To conclude a phiiii- 
tiff by a plea of res judicata, it is not sufficient to 
show that there was a former suit between the same 
parties for the same matter upon the same cause of 
action : it is necessary also to show that there was a 
decision finally granting or withholding the relief 
sought. Saikappa Chetti v. Kulanda Puri 
Naohiyar alias Hattama Nachiyar 

[3 Mad., 84 

3, . Final decision in 

former suit, — To give effect to the plea of res judi- 
cata, the Court must be satisfied that the ground of 
legal right on which the plaintiff sues yrs a point 
raised and opened for decision in the former suit, and 
that it was finally dealt with by the judgment and 
decree therein. Hdaiya Teyar v. Eatama Nachi- 
yar ...... 2 Mad., 131 

Affirmed in Baghoonadda Perya Oodya Tayeb 
«j. Kattama Naucheab . 10 W. B.., P. C., 1 

S. C. ViJAYA Raganadha Bodha Gooeoo Sawmy 
Peeiya Odaya Tayer v. Katama Natohiar 
[11 Moore’s I. A., 50 

2. ESTOPPEL BY JUDGMENTS. 

4 , Buie as to estoppel by judg- 

ment. — Civil Frocedure Code, 1S39, s. 2. — The doc- 
trine laid down in the Duchess of Kingston’s case, 
2 Sinith’s, L. C., 6th Fd., 679, as to estoppel by 
judgment is axiplicable to cases tried under Act 
VIII of 1859, the second section of which is consis- 
tent with that rule. But the Judicial Committee, 
reversing the decision of the Court below, considered 
that the doctrine had no application in the present 
case, the judgment relied on not being the judgment 
of a Court of concurrent jurisdiction directly upon the 
point upon the same matter; and, after an exami- 
nation of the \vliole evidence, restored the judgment 
of the first Court. Khugowlee Sing v. Hossein 
B us Khan 

[7 B. Ij. B., 673 : 15 W. R., P. C., 30 

5 , Judgment not inter jiartes, — 

Fvidence Act {I of 1872), ss. 13, 40, 41, 43. — Adniis- 
sihility in evidence of judgments not inter parties,” 
—Per Garth, G. J., Jackson, Pontiff x, and 
Morris, JJ, (Mitter, J., dissenting).— A former 
judgment, which js not a judgment rem, nor one re- 
lating to matters of a public nature, is nut admissible 
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RES JUDICATA— 

2. ESTOPPEL BY JUDGMENTS-^*co,M-;^wMe^. 

Judgment not inter partes— cowj5m?«ed 

ill evidence in a subsequent suit, either as a res 
judicata^ or as proof of the particular point which 
it decides, unless between the same parties or those 
claiming under them. In a suit between A, and B, 
the question was, whether O, or D. was the heir 
of £[, If Q. was the heir of H., then A. was entitled 
to succeed ; otherwise not. The same question had 
been raised in a former suit brought by X. against A. 
and decided against A.; and this former judgment 
was admitted in evidence in the suit between A. and 
B.t and dealt with by the Courts below as conclusive 
evidence against A. upon the point so decided. Held 
(Mitteb, J, dissenting) that the former judgment 
was not admissible as evidence in the suit between A, 
and B. either as a transaction ” under section 13, or 
as “a fact"^ under section 11, or under any other 
section of the Evidence Act. Gujju Ball -y. Fatteh 
Lael . I. L. R., 6 Calc., 171 : 6 C. U. R., 439 

JEvidence Act {I 

of 1872), ss. 13, 40, 41, 42, and 43. — Onus prohandi . — 
judgments and decrees recognising rights between 
parties to a suit or between persons whom they 
represent, although they are not conclusive under the 
Evidence Act (I of 1872), as they were before that 
Act came into operation, are yet admissible in evi- 
dence under section 13 of the Act, even if the parties 
in the former suit be entire strangers. Where the 
parties are the same, or representatives of those 
in the former suit, such judgments and decrees 
may be evidence so nearly conclusive as, when jiro- 
duced by the party in whose favour they are, to 
shift the burden of proof from him to his opponent. 
Semhle , — Under section 13 of the Civil Procedure 
Code (Act X of 1877), the law is now the same as it 
was under Act VIII of 1859 prior to the passing 
of the Evidence Act. Naeanji Bhikabhai v. Dipa 
Umed . . . .1. R. R.j 3 Bom., 3 

— Ex parte decree. — Finality of 

with regard to its siihjeGt- matter. — Civil Procedure 
Code {Act X of 1877), s. 13, esipl. 4. — A decree 
obtained esc parte is not final witbin the meaning 
of explanation 4, section 13 of Act X of 1877. XiL- 
MOEBY Singh v. Heeea Lall Bass 

[I. L. R., 7 Calc., 23 : 8 C. L. R., 257 

Suit for arrears 

of rent. — Onus grobandi. — In a suit for arrears of 
rent of a half-share of land, the plaintiffs relied upon 
an esc parte decree for rent at a certain rate, which 
they had obtained in 1869 against tlie tenants of this 
share. The defendants relied upon a subsequent 
decree in a contested suit by tbe plaintiffs against 
the tenants of the other half-share, in which a lower 
rate of rent had been given. No other evidence than 
the decrees was produced on either side. It did not 
appear whether the ex parte decree had ever been 
executed. Meld that it ^was open to the defendants 
to dispute the rate of rent claimed, and that the 
plaintiffs were bound to prove that they weic entitled 
to recover it. Xilmoneg Singh v. Meera Ball Bass, 


RES JU'DIC AT A^contimed* 

2. ESTOPPEL BY 
Ex parte decree— 

I. L. B., 7 Calc., 23, followed. Bhugieath Patohi 
liAM LoCHUN BeB 

[I. L. R., .8 Calc., 275 : 10 0. R. B., 169 

See Biechunbeb Manickya v. Hueeish Chun- 
dee Boss 

[I. R. R., 3 Calc., 383 : 1 C. R. B., 585 

9^ Suit for rent. — A 

decree obtained ex parte is, in the absence of fraud or 
irregularity, as binding for all purposes as a decree in 
a contested suit. Biechundee Manickya v. Hue- 
eish Chundee Boss 

[I. R. R., 3 Calc., 383 : 1 O. R. R., 585 

10 . Decrees in rent suits.— iSMzj? 

for arrears of rent. — Subsequent suit for enhance-- 
ment. — The plaintiff sued the defendant in the year 
1873 for arrears of rent at a certain rate per biglia. 
The defendant pleaded that the land bad been held by 
bim at an uniform rent for more than twenty years, 
and tills contention was supported by the Court. The 
plaintiff then gave the defendant notice of enhance- 
ment, and sued to recover rent for two years at 
the rate stated by the defendant, and for one year at 
an increased rate. To this suit the defendant raised 
substantially the same defence. Seld that the 
decision in the previous suit was not a bar to the pre- 
sent suit, there being two questions for consideration, 
— one, whether there had been an uniform payment of 
rent for twenty years ^ and if so, whether the pre- 
sumptions winch the law directs to he drawn from 
an uniform payment of rent for twenty years had 
been rebutted by the plaintiff; neither of winch 
questions were concluded by tbe previous decision, 
Gopee Mohun Mozoomdae V. Hills 

[I. R. R., 3 Calc., 789 

11 . ^ Decision as to 

amount of land held as tenajit, — In an action for rent 
defendant pleaded, by way of estoppel to part of the 
plaintifil’s claim, that, in a prior action for rent pre- 
viously due, brought by tbe plaintiff against tbe 
defendant, it had lieen found that the defendant was 
tenant to the plaintiff of a less quantity of land only 
than that in respect of which the plaintiff' claimed 
rent in his suit. Seld that tliere was no estop- 
pel, and that the plaintiff might show, iiotwitlistand- 
ing such previous judgment, that the defendant 
was in occupation of the larger quantity. 0 joodhya 
Peesad V. Bhugwantajah . . Marsh., 12 

S. G. Bhugwantajah v, 0 joodhya Peesad. 

[1 Hay, 31, 

12. Decision as to 

amount of land held as tenant. — Suit for arrears of 
rent. — A brought a suit against B. for arrears of rent. 
B. admitted the sum claimed, hut contended that the 
rent was due for a larger area of land than that 
specified in the plaint. An issue was framed on such 
contention, and decided against B. In a subsequent 
suit by B. to have it declared that a sum of money, 
equal in amount to the sum paid on admission in the 
former suit, comprised the rent due on all the lands 
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S. ESTOPPEL BY JUDGMENTS—co^i^wwed:. 

Decrees in rent suits— eontmued. 
held by Mm under A. Meld (on appeal under the 
Letters Patent, reversing the decision of the Court 
below) that such suit was barred as being res judi- 
cata, Busstjn Lall Shooktjl V, Chtjndee Dass 

[I. L. B., 4 Calc,, 686 : 4 C. D. B., 1 

X>ecision as to 

measurement of land held. — In a previous suit the 
present plaintilf had sued the defendant for the 
amount of rent originally fixed in the lease, and 
the defendant claimed in that suit to have the rent 
reduced in accordance with the terms of the lease, and 
a measurement was thereupon made, which showed 
that the quantity of land held by the defendant was 
in excess of that named in tbe lease : that suit 
was decided in favour of the plaintiff for the rent 
claimed. Seld that the measurement adopted by the 
Court in the former suit was not, as regards the 
amount of the excess, binding upon the defendant. 
Ekeam Mundul d. HonooHUE Pal 

[I. L. B., 3 Calc.5 271 

LtrcHMUN Peeshad Goego V, Ltjkhun Churn 

Kue . . • . . 3 C. li. B., 74 

14. Suit for refund 

of excess of rent after suit for arrears of rent . — 
The defendant (a zemindar) refused to receive rent 
from the plaintiffs, taloohdars, at* the rate asserted by 
the latter, who tlierefore deposited the amounts from 
time to time in the Zillah Court. The zemindar 
having drawn out these amounts, sued for arrears 
of rent, alleging that the money paid into Court 
covered only the principal and interest for a certain 
period, and obtained an ex parte decree. In a suit 
brought for a refund of the money paid into Court, 
which had without the plaintiffs’ consent been irre- 
gularly carried to the account of interest, — Held that 
the claim was barred as res judicata. Gobindnauth 
S uNDYAL Romanauth Thakoor . I Hay, 501 

15. Decision as to 

right to rent. — Disynissal of former suit for rent . — 
Held that the plaintiff having failed in a regular suit 
in 1853 to establish his right to rent, a subsequent 
suit for rent was not admissible, unless since that 
date rent was paid or his title recognised in some w^ay. 
SooKHNUND V. Nundoo Singh . 2 Agra, 221 

16. Decision as to 

amount of rent. — Subsequent suit for abatement of 
rent. — The plaintiff' obtained a putni lease of certain 
villages from the defendant in 1861 at an annual 
rent, and in 1865 was emcted from a portion of the 
property. She took no steps to obtain an abatement ; 
but inasmuch as she did not pay any rent for the 
year 1871, the defendant brought a suit against her 
for the rent of that year. The plaintiff set up the 
defence that she was entitled to an abatement of 
B155 from her rent, the B155 representing the 
annual value of the property which she had lost in 
consequence of the eviction. In that suit it was de- 
cided that the amount of abatement she was entitled 
to was ii42. Ho appeal was made against that de- 
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Decrees in rent suits — continued. 

cision. In a suit brought by the plaintiff for the 
purpose of obtaining a permanent abatement of her 
rent she claimed the precise measure of abatement, 
viz.j B 155 , which she had claimed in the suit brought 
against her by the defendant. Held that the question 
was res judicata, it having been raised and decided in 
the former suit. Hobo Booega Dosses v. Fotzbux 
Chowdhey 

[I. D. B., I Calc., 200 : 24 W. B., 40 

17 . Decision as to 

amount of Where the plaintiff sued the de- 

fendant for a year’s rent at the same rate which had 
been decreed to him for the previous year in a suit 
which he bad brought against the same defendant 
for rent of the same property, and relied upon the 
former decree, which had been obtained ex parte, as 
evidence of the rent due to him from the defendant. — 
Held (following Noho Doorga DosseeY. Foyz Buhsh 
Chowdhrg, I. L. E,, 1 Calc., 200, that the decree in 
the first suit determined the amount of rent due from 
the defendant to the plaintiff. Held, further, that 
the decree was properly admissible as evidence, though 
the plaintiff had not taken out execution upon that 
decree and his right to take out execution was barred 
by limitation. Biechundee Manickya v. Huesish 
Chundee Dass 

[I. L. B„ 3 Calc., 383 : 1 C. L. B., 585 

18. Decree as to 

amount of rent payable informer years. — Decree on 
admission. — The plaintiff in a suit for rent having 
failed to prove the amount of rent claimed by him, 
the Court in trying the issue “ What is the proper 
amount of rent payable to the plaintiff ? ” gave the 
plaintiff a decree for the amount admitted by the de- 
fendant, that amount being less than that claimed by 
the plaintiff. In a later suit the plaintiff sued the 
defendant in respect of the same holding for the 
rent of a subsequent year, and he claimed at the same 
rate as he had claimed in the previous suit. Held 
(Mittee, J., dissenting) that the decree in the former 
suit was res judicata o,s,io the proper rent payable by 
the defendant. Pminoo Singh v. Nirghan Singh, 
I. L. E., 7 Calc., 298: 8 0. L. E., 810, explained 
aud distinguished. Jeo Lal Singh i?. Sueeun 

[11 C. D. B., 483 

19. Decision as to 

possession as tenants. — Admissibility in evidence of 
decree in former suit. — The plaintiffs, as purchasers 
of a share of an estate, sued to recover their share of 
tbe rent of certain tenures held in that estate by the 
defendants. The defendants denied being in posses- 
sion as alleged. Another co- sharer in the same estate 
had previously brought a suit against the same defend- 
ants for the rent of the same tenures, and in that 
suit the present plaintiff's and other co- sharers of the 
estate were made co-defendants, and the decision in 
that suit was that the present defendants were in 
possession and were liable to pay to the then plaintiff 
his share of the rent. Held (Mitter, J., dissenting) 
that the decree in the former suit was not a res judi<- 
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Decrees in. rent suitS“Oo??im^ei^. 

cata or even admissible as evidence in the iDresent 
suit. SuKBNDEP. Nath Pal Chowjdhky v. Ebojo 
Nath Pal Chowdhhy . I; L. R., 13 Calc., 352 

20. — Decision in former suit— 

Decision as to right to gropertg. — Subsequent suit 
for rent . — It having been decided in a former suit, 
wherein the present plaintiff and aj^pellant was de- 
fendant and the present .defendant was plaintiff, that 
the latter could not claim from the former a share of 
certain property set apart for the maintenance of a 
samsthan, — JELeld that, after that decision, it was 
not competent to the present defendant to collect the 
rents of the property. He was accordingly ordered 
to make them over to the present plaintiff. Dabo 
Eavji V, Dinanath Bavji 

[2 Bom., 77 : 2nd Ed.j 72 

21. Decision as to 

title to drain. — Suit for trespass , — Proceedings he-- 
itveen same parties in another suit. — D. had insti- 
tuted a suit in the Court of the Munsif of the 24- 
Pergunnahs against A. on account of an alleged tres- 
pass to a certain drain, which D. then tdleged to be 
Ids property : that suit was dismissed on the ground 
that B. had not proved his title to the drain in ques- 
tion. In a suit arising out of an alleged trespass to 
the same drain brought by A. against B., in which 
A. stated it was his property, the judgment of the 
Munsif in the former suit was tendered in evidence 
on behalf of the plaintiff*, and it was contended it 
was an estoppel. The Court admitted it in evidence, 
but doubted whether it would be an estoppel. Ma- 
homed SHAHABOODEEH V. WEDaEBERIlY 

[10 B. L. R., Ap., 31 

22. Judgment of foreign 

Court. — Civil Drocedure Code, 1877, s. 14. — Inter- 
national laio.~A\\ ex parte judgment of a French 
Court against a native of British India not residing 
in French territory upon a cause of action which 
arose in British India, imposes no duty on the defend- 
ant to pay the ainonnt decreed so as to bar a suit 
ill British India. Hinde & Co. n. Ponhath, 
Beayah . . . I. L. R., 4 Mad., 859 

23. Judgment on award.— 

ality of arbitrator’s aioard when judgment is passed 
thereon . — Question dealt loith by such award raised 
in a subsequent suit. — Where a ease was referred 
to arintration, and tlie award was subsequently 
hied and judgment passed in accordance therewith, 
and' subsequently, in another suit between the same 
parties, a question dealt with in the award was raised, 

■ — HeUl that such question was res judicata between 
the pfirties, the judgment on the award having the 
same effect as an ordinary judgment of a Court, and 
being conclusive on the point. Wazeee Maiiton v. 
Choki SSiHGPr 

[I. L. B., 7 Cale., 727 : 9 C. L. R., 377 

24. Decision as to status of en- 

dowment. — Suit for possession. — In 1801 A., the 
shebait and proprietor of the guddee of a debsheba 


RES jnDICATA-coi?./mw.?o'. 

2. .ESTOPPEL BY ^VDimBrn’S-^conllnued, 

Decision as to status of endowment— 

coniimied. 

at K., alienated part of the land by deed of gift to 
B., for the purpose of founding a sheba at C., which 
was accordingly done. In 1823 the then shebait of 
the dehsheha of K. instituted a suit for the recovery 
of the alienated lands against the then shebait of the 
sheha at C., and in that suit it was declared that the 
sheha was independent of the debsheba, and thus the 
plaintiff v/as referred to a regular suit. In 1861 the 
then shebait of the dclisheba brought a suit for 
recovery of the lands against the then shebait of the 
sheha. Held that the decree in the former suit 
operated as an estoppel against the plaintiff. Kiss- 
NONtTNB ASHEOM DbNDY V. NUESIHG DoSS BY- 

hauee ..... Marsh., 485 

25. ~ — : Order dismissing claim for 

maintenance. — Subsequent suit for mainten- 
ance. — Agreement as to amount of maintenance . — 
Decree limited to agreed amount. — An allowance for 
the maintenance of a younger member of a family 
was charged upon the inheritance to which the eldest 
male member alone succeeded. In a suit for such an 
allowance Ijrought by a younger brother against the 
elder, who had succeeded their deceased father in the 
possession of the estate, — Meld that an order made 
dismissing a claim for maintenance preferred by such 
younger h pother agaijxst their father in his lifetime, 
founded on an ikrarnaina, did not afford a defence 
under section 13 of the Code of Civil Procedure. 
Meld, also, that the brothers having made an agree- 
ment, hxlug the allowance for maintenance at a 
certain sum, the younger brother agreeing to receive 
a less sum for a defined period, he could only obtain 
a decree for the allowance so reduced. Ahmad 
Hosseih Khah V, Nihal-ub-bin Khan 

[I. D. R., 9 Cale., 945 
D. R., 10 I. A., 45 

S. C. Mahomed Hossain Khan v, Mahomed 
Nehaluddin Khan . 18 C. L. R., 830 

20. — : Order as to payment of 

maintenance. — Subsequent suit for maintenance 
charged on estate of Sovereign Irmce.-— Former 
suit malcing maintenance charge on estate in British 
territory. — In a suit against the Maharajah of Hill 
Tipperah, wliicli is an independent Sovereign State, 
for maintenance, it api^eared that, in a former suit 
tried in British India in respect of the same claim, the 
Court had ordered tlic ainonnt of the maintenance 
for which he gave a decree to he paid by the defend- 
ant Maharajah from his estate in li., wdiich was in 
British India. Meld that the decree in the former 
suit was not res judicata to show that the raainteii- 
ance claimed in the present suit was a charge on the 
zemindari of RSO as to give the Court jurisdiction. 
BiK ChUNDEH MaNIKHYA V. I SHAN Chunbeu 
■Taooee . . . . 12 C. L. R., 478 

27. Decree awarding fixed 

money allowance in lien of rnaintenaiiee.— 
Subsequent suit for partition, — A former decree 
decided that the plaintiff (a widow) always received 

7 u 
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2. ESTOPPEL BY JUDGMENTS— 

Decree awarding fixed money allowance 

in lien of maintenance — contimted. 

a certain fixed amount, and was not entitled to re- 
cover more in the shape of profits in respect of the 
share claimed. Seld that it was not a decision that 
such fixed payment represented a mere claim to 
maintenance, and not a substantial right or interest 
in the property itself, so that on partition she must 
he regarded as having no claim to share in the land. 
It should he inquired into (the decree being so con- 
strued) whether the acceptance of a fixed payment 
was on forfeiture of all rights to the property, and 
whether it extended only so far as the widow's right 
is concerned, or whether it affected the son's right 
likewise. Han Koonwee v, Dilawur Hossetn 
Khan 1 Agra, Bev., 36 

28. Decision on question of fact. 

’—Subsequent suit between other parties. — On a 
question of fact the decision of one Court cannot 
hind another in a suit between other parties. Assan- 
OOLLAH KaLEE MOHXTN MoOKEEJEE 

[18 W. E., 469 

3. ADJUDICATIONS. 

29. Mention of cess in survey 

proceeding. — Judicial determination. — Reid that 
the mention of a cess in the wajib-ul-urz and settle- 
ment proceeding was not equivalent to a judgment 
on a question raised so as to preclude adjudication on 
the merits. Ham Ceund v, Zahooe Ali Khan 

[1 Agra, 135 

See Ham Chund v, Zahooe Ali Khan 

[1 Agra, 134 

30. Entry in wajib-ul-urz.— 

Zimitation. — Eeld that an entry in the wajib-iil-urz 
is only good for what it may he worth as evidence, 
and cannot be held to he like a judgment or to require 
to he set aside by a regular suit subject to a limita- 
tion calculated from the date of the instrument. 
Bhola SiivaH V. B 0 LEAJ Singh . 1 Agra, 233 

31 . Application under Adminis- 

trator General’s Act (XXIV of 1867), Order 
on. — Civil Procedure Code {Act X of 1877), s. 
IB. — Act II of 1874, s. 63. — ‘‘ Suit .’'^ — An appli- 
cation by petition under section 63 of Act II of 1874 
was a ^‘^suit" within the meaning of section 13 of 
Act X of 1877, and therefore such an application was 
barred by the disposal of a former application in the 
same matter under the same section, or under section 
60 of Act XXIV of 1867, which the Act of 1874 
repealed : this was so whether the order was one for 
payment of money or one dismissing the petition. 
Bection 63, Act II of 1874, contemplates that the 
money, which is the subject of the petition, may be 
claimed by parties other than the applicant, and that 
those parties may appear and be represented at the 
hearing ; and the words “ binding on all parties were 
intended to make the order binding upon such parties 
as well as on the petitioner. Smith u. Secretary 
OE State. In the matter oe Act II op 1874 

[I. L. R., 3 Calc., 340 
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8. ADJUDICATIONS — continued. 

32, - Adjudication in accordance 

with Oaths Act.— Oaths Act {X of 1873), ss. 9 and 
11. — Question of t itle. — The decision of a question of 
title in issue between the parties to a suit in accord- 
ance with the provisions of the Oaths Act is not an 
adjudication which will operate as an estoppel when 
the same question of title is again raised in another 
suit between the same parties. Keshava Tiiaragan 
V. Rudban Nambtjhri . I. L. E., 5 Mad., 259 

33 ^ Order apportioning com- 

pensation-money. — Question of title. — Land 
Acquisitio 7 i Act, s. 89. — Under section 39 of the 
Land Acquisition Act, it is the duty of the Judge, in 
apportioning the compensation-money which he is 
directed to apportion, to decide the question of title 
between all persons claiming a share of the money. 
Semble,—lIo decision under the Land Acquisition 
Act should be treated as res judicata with respect 
to the title to other parts of the property belonging 
to persons who may come before the Judge under 
section 39. Noboheep Chundee Chowdhry 
Beojenhro Lall Boy 

[I. L. R., 7 Calc., 406 : 9 O. D. R., 117 

34 , Investigation under s. 331, 

Civil Procedure Code, 1877. — Title, Question^ 
of.—Fosse.'ision. — An investigation under section 331 
of the Civil Procedure Code (prior to the Amendment 
Act of 1 h 79) was limited to the fact of possession, and 
w^as no bar to a stihsequent suit brought to try the 
title to the land in dispute. Chinnasami Pillai u. 
Krishna Pillai . , I. L. B., 8 Mad., 104 

35 . Order for abatement of 

suit. — Difference of procedure under Oiml Frocem 
dure Codes, 1859, and 1877, s. 371. — Certain pro- 
perty having been mortgaged was sold in execution 
of a decree against the mortgagor, and the decree- 
holder became the purchaser. The mortgagee subse- 
quently sued upon his mortgage, making the pur- 
chaser a defendant, hut pending the suit the latter 
died, and the suit was not revived against his repre- 
sentatives. A decree was, in 1876, obtained, and in 
execution of that decree the property in question was 
purchased by the plaintiff, who now sued to recover 
possession of the same from the representatives of the 
purchaser at the former execution sale. Held that 
the matter was not res judicata by reason of the 
mortgage suit, inasmuch as that suit having been 
under Act VIII of 1859, the abatement had not the 
efiect which such an abatement under Act X of 1877 
would have had,— being a bar to a fresh suit 
in the same cause of action. Nistarini Debi v. 
Brojo Nath Mooehopadhya . 10 C. L. E., 229 

30 , Withdrawal from suit with 

permission to bring a fresh suit. — Civil Fro- 
cedure Code, 1839, s. 97, — A suit is not barred as 
res judicata because, in a former case between the 
same parties, and in the same cause of action, the 
plaintiff, after the evidence had been recorded, hut 
before final judgment was passed, obtained the Court's 
permission to withdraw the suit with reservation of 
leave to bring another, Mona Bibee v. Oomed Ali 

[16 W. R., 276 
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37 . — . Dismissal of plea of set-off. 

— Subsequent suit for same claim* — The plea of set- 
off is one form of bringing a suit, the defendant be- 
coming in regard thereto a plaintiff, and he cannot 
therefore be allowed to set up a claim for which a 
suit had been previously brought by him and dis- 
missed. Abdooilah Khai? «. Seeekanto.Peeshad 
Hajeah . . . . • 15 W, B.5 252 

38. Landlord and 

tenant, — Sale for arrears of rent. — Deposit to 
protect under-tenure, — Set-off , — Voluntary payment, 
— L. and i2., the holders of a pufeni estate, granted 
in 1856 a dur-putni lease to 6\ at an annual rent, the 
lease stipulating that S, should have full power of 
sale and gift, but should not sub-let without the putni- 
dar’s consent. The lease contained no stipulation for 
the registration of any vendee or donee. In 1860 S, 
sold the dur-putni lease to X, the deed of sale, which 
was duly registered, providing for mutation of names 
in the putnidar’s books. No such mutation was ever 
effected by X, who was never recognised as their 
tenant by L, and 22., the rent of the dur-putni being 
paid in the name of S, In 1864, the rent due from 
the putnidars being in arrear, the zemindar proceeded 
to sell the putni under Ilegulation VIII of 1819. 
Thereupon X, in order to protect his under-tenure, 
deposited in the Collectorate, on 17th November 1864, 
a sum of money, on which the sale was stayed. X, 
being then in arrear in the payment of his dur-putni 
rent, claimed to set oft‘ the amount deposited in the 
Collectorate against the rent due to L, and 12. This 
D, and 22. refused to allow, and they brought a suit 
in the Collector’s Court against S. and his sureties to 
recover the arrears of rent. In that suit X. inter- 
vened, claiming the benefit of the set-off, to which, 
however, the High Co.urt, on 26th June 1866, on 
appeal, held that he was not entitled, the deposit 
being merely a voluntary payment by X On 30th 
October 1867 X. brought a regular suit against S, 
and L. and 22. to recover the amount of the deposit 
and obtained a decree, but the decision was reversed 
on appeal and the suit dismissed for want of jurisdic- 
tion. On Gtli June 1869 X. filed Ms jJaint in the 
proper Court. 'Reid that he was entitled to recover 
the amount deposited hy him in the Collectorate, and 
that the suit was not barred as being res judicata 
by the decision of 2Gtli June 1866. Duckinaeain 
Mittee r . Khetteo Pal Singh Eoy 

[13 B. L. E., P. C., 146 : 20 W. B., 380 

39 . Set-off, Plea of, in respect 

of claim dismissed in former suit.— Fro- 
cedure Code, 1SS2, s, 13. — In a suit to recover a sum 
of money due as wages, the plaintiff alleging that the 
defendant had engaged him to sell cloth on his 
account at a monthly salary, the defendant claimed 
a set-off as the price of cloth which he alleged the 
plaintiff had sold on his account on commission. It 
appeared that the defendant had previously sued the 
plaintiff to recover the same amount as was now 
claimed by wny of set-off, as being due for the price of 
cloth sold and delivered by the defendant to him ; and 
the plaintiff {then defendant) pleaded that there had 


BES JVlllC AT A~-continmd. 

3. ADJUDICATIONS— 

Set-off, Plea of, in respect of claim dis- 
missed in former suit -continued. 

been no sale to him, but the cloth had been delivered 
to him on commission sale. The suit was dismissed 
on the ground that there was no proof of a sale of 
cloth, and the question whether any sum was due for 
cloth sold on commission sale was not gone into. 
The cloth now alleged to have been delivered on com- 
mission sale was the same as that alleged in the 
former suit to have been actually sold to tbe plain- 
tiff. Reid that the claim for such set-off was not 
barred under the provisions of section 13 of the 
Civil Procedure Code. Amie Zama w. Nathtj Mal 
[I. L. R., 8 All, 398 

40 . Order of former Magistrate 

for maintenance. — Criminal Frocedure Code (Act 
X of 1872), s. 586. — Maintenance of wife, — Adultery 
of wife subsequent to order for maintenance. — -A hus- 
band upon whom an order to make an allowance for 
the maintenance of his wife had been made, under 
section 536 of Act X of 1872, objected to the pay- 
ment of the allowance on the ground that his wife 
was living in adultery. The Magistrate entertaining 
this objection disallowed it, on the ground that the 
charge of adultery against the wife was not estab- 
lished. The husband subsequently again objected to 
the payment of the allowance on tbe same ground. 
The Magistrate entertaining the second objection 
allowed it, and directed the husband to discontinue 
paying the allowance. His order was based on proof 
of adultery by the wife before tbe date of tbe order 
of the former Magistrate. Reid, on tbe general 
principle of the rule of res judicata, that tbe second 
Magistrate was wrong in law in reopening matters 
already adjudicated upon, and his order directing the 
discontinuance of the allowance on the ground of 
facts antecedent to the former Magistrate’s order 
must he held to he illegal. Laeaiti v. Pam Dial 

[I. L. B., 5 AH, 224 

41 . Ai^plication to set aside 

decree after refusal by Court to set it aside. 
— Attachment under ex parte decree. — A suit was 
brought against T. and an ex parte decree obtained 
against him. An application by T, to have tbe 
decree set aside was dismissed. The defendant after- 
wards applied to have the attachment and all the 
proceedings set aside and declared null and void. 
Quxre, — Whether the former refusal to set it aside 
would be a bar to prevent tbe setting aside by tbe 
Court. Ladettvaebhai V. Saesangji Paetab- 
sAHGJi . • . * ^ Bom., O. C., 150 

4. JUDGMENTS ON TECHNICAL POINTS. 

42. Dismissal without trial ou 

the merits. — Rearing and determination of cause 
of action. — A suit on the same cause of action, and 
between the same parties, as a former suit which 
was summarily dismissed without being tried on its 
merits, is not one on a cause of action which has 
been heard and determined hy a Court of competent 
jurisdiction in a former suit. Shokhee Bewa tJ. 

] Mehbbe Muhdxjl . . .9 W. E., 327 
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4. JUDGMENTS ON TECHNICAL POINTS 
— continued. 

43 ^ Decision withont trial on 

merits, — Former judgment on technical defect or 
irregularity . — A former judgment, wliicli proceeded 
wholly upon a technical defect or irregularity in the 
proceedings, and not upon the merits of the case, is 
not a bar to a suhseq^uent suit for the same cause of 
action. Ram Nath Roy Chowdhry r. Bhaobut 
Mohapitttue . . .3 W. B., Act Xj 140 

44, — Case decided on 

technical ground, — The cause of action between two 
parties cannot he said to be a res ad judicata if the 
first case was disposed of on appeal on a purely tech- 
nical point, even though the suit was decided on its 
merits m the Court of first instance. Mokoond 
Naeaih Deo Jonaebun Dey Buenick 

[15 W, B., 208 

45 , Suit dismissed as being 

premature. — &mb for same subject sub sequent Ig 
%rought. — A suit dismissed as being prematurely 
brought is not a res judicata in a subsequent suit 
brought at the proper time. Elahee Btjksh n. 
Sheo Naeaiy Singh . . 17 W. B., 360 

40 , Suit dismissed as not being 

proper remedy. — Subsequent suit on same cause 
of action. — Ciml Procedure Code, 1859, ss, 2 and 7. 
— The first defendant mortgaged certain lands to 
plaintifi: by way of zur-i-peshgi lease, under which the 
latter entered into possession. Tlie first defendant 
afterwards gave a ticca of the lands to the second 
defendant, who turned the plaintiff out of possession 
before the term of the znr-i-pesbgi lease bad expired. 
Plaintiff then sued the first and second defendants, 
basing his cause of action on the dispossession by 
the second defendant, and praying for the recovery 
of the mortgage-money by sale of the mortgaged 
property. The suit was dismissed, the Judge ob- 
serving that plaintiff’s proper remedy was to bring 
a suit for possession. Plaintiff then brought a 
subsequent suit for possession against the same 
parties, and on the same cause of action. The de- 
fendants objected that tlie suit was barred under 
sections 2 and 7, Act VIII of 1859, but the conten- 
tion WHS overruled. Deobhaei Singh v. Lalla 
Sewsaeun Lal . . . 3 C. Ij. B., 395 

47 , Snit struck off* for default. 

— Peng. Reg. XXVI of 1814. — Decision of suit. 
— Civil Procedure Code, 1859, s. 148. — Where a suit 
had been struck off the file on default under the old 
law, Regulation XXYI of 1814 (“kharij” being the 
word used), it was Indd that there was no decision” 
such as is contemplated by section 148 of the Civil 
Procedure Code, 1859, Gtjnga Ram v. Khem 
Naeain Pooeee. . , . , 11 W. B., 250 

43 , — ^ Dismissal of suit for default 

in appearance of poarties, — Remanded case . — 
When a snit has been remanded by the Appellate 
Court and tlien dismissed by the Court of first in- 
stance for uoii-appearance of the parties, the plaintiff 
is not debarred thereby from bringing another suit 
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Dismissal of suit for deLiuIt in appear- 
anee of parties — continued. 

upon the same cause of action against the same 
defendant. Eaghunath Singh r. Ram Ivitmae 
Manbab ■. 5 B. L. B., Ap., 64 : 14 W. E.,, 81 

49 . Dismissal of suit for default 

in appearance. — Suit for rent. — Subsequejit suit 
for possession . — Civil Procedure Code [Act X of 
1877), s. IS. — In 1870 two plots of land, numbered 
155 and 147, belonging to the same owner, were sold 
in execution of a decree. The purchaser of plot 155 
sold it to A., who in 1873 sued the tenant of a portion 
of the land for rent. In this suit A. prayed that it 
might he declared that he was the owner. Tlie ten- 
ant alleged that B., the purchaser of plot 147, was 
the owner of the land in respect of wliich rent was 
sought to he recovered, and B. was made a i)arty to 
the suit. At the hearing A. did not appear, and the 
suit was dismissed for default. Subsequently A. sold 
plot 155 to the ])resent plaintiff, who now sued for 
possession. JReld that the suit was not barred as 
res judicata, Gobinb Chunbee Abbya r. Aezhb 
Eabbani 

[I. Ii. B., 9 Gale., 426 : 12 C. L. E., 29 

50. Suit for share of 

joint family property. — A., one of three members 
of an undivided Hindu family, mortgaged his share 
in the immoveable family property to B. The mort- 
gage recited that the money was raised in order to 
enable A, to sue his coparceners for partition of the 
family property and possession of his share therein. 
A, subsequently did bring a suit with that object 
against his coparceners, but allowed it to be dismiss- 
ed against him for default. B. now brought a suit 
against A. and his coparceners for possession of A^s 
share in such family property. Xeld that as it was 
not made out that A. in bringing his suit had acted 
as the agent of .R.aud at Bjs request, B!s suit was 
not barred by the dismissal of dds suit. Keishnaji 
Lakshman Eajvabe u. Sitaeam Mueaeeat 
Jaehi . . . . I. L. B.s 5 Bom., 496 

51. — Civil Procedure 

Code, 1859, ss. 2 and 170. — Sindu loidow, — Mever^ 
sioner. — A., a Hindu widow, brought a suit to re- 
cover possession of her husband’s share of certain 
joint property. After partially examining some of 
her witnesses, she cited the defendant as a witness, 
and on his failure to attend her suit was dismissed. 
After the death of the widow, her daughter sued the 
same defendant on behalf of her two minor sous, as 
being entitled in reversion to their grandfather’s 
share, to recover the share which was the subject of 
the former suit ; the defendant was summoned as a 
witness, but failed to attend. Seld that the suit 
was not barred under section 2, Act VIII of 1859, 
as being res judicata, until it was shown that the 
former decree had been obtained after a fair trial of 
the right, so as to bind not only the widow but the 
reversioners. The defendant having failed to attend 
and give evidence on this point, the Court was 
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Dismissal of suit for default in appear- 
ance — continued. 

Justified in giving tlie plainti-ffi a decree under section 
170, Act Vni of 1S59. Bsammoye Dassee, on 
BEHALE OE BeOJO NaTH SiNQ-H, U. KeISTO MOHUN 
Mooeeejee . . . I. L. R., 2 Calc., 222 


■ Rejection of plaint for non- 


appearance of plaintiff. --Po.s%s*e-sAW’^ suit in 
Mamlatdar^s . Court and in Civil Court. — Bom. 
Act III of 187Gi s. 13. — Specific Relief Act, I of 
1877, s. 9 . — Civil Brocedure Code {Act X of 1877), 
s. 13. — A plaintiff, wliose j)laint has been rejected 
for default of appearance in the MamlatdaUs Court 
under Bombay Act III of 1876, section 13, cannot 
bring another possessory suit on the same cause of 
action in the Civil Court under section 9 of the 
Specific Relief Act, I of 1877 ; for the rejection of a 
plaint under section 13 of Bombay Act 111 of 1876, 
by reason of the failure of the plaintiff to attend 
with his proofs on the day appointed, is a hearing 
and final decision of the suit within the meaning of 
section 33 of the Code of Civil l^rocediire (Act X of 
1877), and upon the rejection of the plaint the 
question in the suit becomes res judicata. Ram- 
CHANDEA V. Bhikibai . I. L. R., 6 Bom., 477 


Suit struck off for absence 


of defendant in jail on criminal charge. — 
Civil Brocedure Code, 1869, s. 97. — A suit struck off 
by reason of the defendant being then in Jail on a 
criminal charge cannot be set up as res judicata in 
a subsequent suit, there having been no determina- 
tion in favour of one party or the other, nor can it 
be treated as a case of withdrawal under section 97, 
Act VIII of 1859. Ltjckhee Ram Doss v. Joy 
S uNKUE Gooeo . . . ,7 W. R., 236 


Dismissal for undervalua- 


BBS JUDICATA — continued, 

4 JUDGMENTS ON TECHNICAL ' POINTS 
— continued. 


-Dismissal of suit for want of 


jurisdiction. — Suit for ejectment. — Subsequent suit 
for damages. dismissal, on the ground of want of 
Jurisdiction, by the Civil Court of a suit to eject the 
defendants from the fishing ground of the plaintiffs, 
situate below low- water mark, does not operate as a 
bar to a subsequent suit by the x>laiutiffs to recover 
damages from the defendants for fixing their fishing 
stakes and nets too near to those of the plaintiffs. 
Bab AN Myacha v. Nagu Sheavttcha 

[I. L. R., 2 Bom., 10' 


Omission to get 


tion. — A suit was brought in the Civil Court of a 
Munsif, who gave Judgment for the plaintiffs, but 
his decree was reversed by the District Judge, on the 
ground that the claim was iinjjroxDerly valued. A 
second suit, on the same cause of action, was then 
brought in the Court of the Munsif, who again de- 
cided for the plaintift’s ; hut his decree was reversed 
by the District Judge, on the ground that the suit 
was prohibited by Bombay Regulation II of 1827, 
section 21. The High Court, on sp^ecial ax)peal, re- 
versed that decision, and remanded the suit ; and the 
District Judge then threw out the claim, under section 
2 of Act VII 1 of 1859, on the ground that the cause of 
action had already been heard and determined. In a 
second special appeal against this decision, — Held 
that the plaintiff's were not precluded from pxeseuting 
a fresh plaint in respect of the same cause of action, 
and that the case came within the spirit of section 36 
of Act VIII of 1859, as there being no exx)ress 
p) 0 wer given by the Code to reject a plaint after it 
had been registered by reason of the claim being 
impropierly valued, the doing so ought to have only 
the same effect as if the jilaint had been originally 
rejected. Dulbabm Jogi v. Nabayan Lakhtt 

[4 Bom,, A. C., 110 


CollectoB s certificate. — Civil Procedure Code {Act X 
of 1877), s. 13. — The pfiaiiitiff' brought in 1876 a suit 
against the defendant in respect of the same subject- 
matter and founded on the same cause of action as 
the present suit. Issues of fact arising on the merits 
were inquired into ; but a certificate of the Collector 
under section 6 of the Pensions Act (XXIII of 1871), 
which was necessary to give Jurisdiction to the Court, 
not having been obtained, the claim was rejected on 
that ground. Held that the Court not having legally 
pronounced on the merits of the former case, the 
opinions ex^Dressed on the issues were not res judicata 
so as to bar the maintenance of the present suit. 
PUTALI MeHETI V. TuLJA 

[I. L. B., 3 Bom., 223 

57 , Rejection of claim to attack- 

ed property as too late, — Subsequent claim . — 
The rejection of a claim to attached property, simply 
on the ground that it had been jpi’^^sented too late, 
was held to be no legal bar to the adjudication of the 
claim when it was again advanced after attachment 
made under decree. A, claim of this kind may be 
admitted even after proclamation of sale, provided it 
has not been designedly and unnecessarily delayed to 
obstruct the ends of Justice. Mahomed Mubson zb 
SUMBHITEE SaHOON CHOWDHEAIN 

[10 W. R., 305 


■ Dismissal of suit as barred 


by limitation. — Suit against Municipal Commis- 
sioners for possession of land. — Previous to the 
institution of the jmesent suit, one of the share- 
holders of a piece of land brought a suit against the 
Chairman of the Municipality for recovery of piosses- 
sion of his share. The other shareholders were 
made pro forma defendants in the suit. This suit 
was dismissed as barred by the law of limitation. 
After the dismissal of the suit, the jAamtiff' brought 
the present suit for recovery of his share of the land, 
on the allegation that his tenant had relinquished 
the land within three mouths, in consequence of his 
having been dispossessed by the Municipal Commis- 
sioners. Held that the suit was not barred by sec- 
tion 2, Act VIII of 1859. Peice v. Khibat 
Chandea Ghose 

[5 B. L. R., Ap., 60 : 13 W. B., 461 


59. 


Civil Procedure 
- Civil Procedure 


Code {Act VIII of 1859), s. 2. 

Code {Act X of 1877), s. 15.— The plaintiff sued for 
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4. JUDGMENTS ON TECHNICAL POINTS 
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Dismissal of suit barred by limitation 

— continued. 

a declaration of mirasi naoknrrari rights to certain 
lands and for mesne profits, alleging that he had 
been wrongfully ejected by the predecessors in title 
of the defendants. A previous suit on the same 
cause of action had been heard and dismissed on 
the ground of limitation. Held that the present suit 
was not barred (as res judicata) under section 2 of 
Act VIII of 1859 (corresponding -with Act X of 1877, 
section 13), inasmuch as the first suit having been 
brought after the period allowed by law^, the Court in 
which it was instituted was not competent to hear 
and determine it. Beindabun Chun deb Siekab v. ' 
Dhununjoy Nushkub 

[I. L. R., 5 Oalc., 246 : 4 C. D. B., 443 

@0, Dismissal of suit for multi- 

fariousness. — Criminal Procedure Code, 1859, 
s. 2, — The dismissal of a suit for multifariousness is 
not a hearing and determination of the suit within 
the meaning of section 2, Act VIII of 1859. 
Patteh Sinoh V. Lachmi Kooeb 

[13 B.D. B., Ap., 37 : 21 W. R, 105 

Teidochitn Ceuttopadhya V. Nobo Kishoee 
Ghuttuck . . . . 2 C. D. R., 10 

01. Dismissal of suit for non- 

joinder of parties.— The dismissal of a suit 
because it is considered that all the proper parties 
have not been joined in it, though a decision of the 
suit, is not a decision on the merits within the meaning 
of Act VIII of 1859, section 2. Puesun Gopal 
Paul Chowdhey v. Pooenanund Mullick 

[21 W. B., 272 

02. Dismissal of suit on failure 

of plaintiff to pay summons costs.— 
subsequently brought for same 'property. — In June 
1878 the plaintiffs brought a suit to establish their 
title to the property attached, and for confirmation 
of possession. Feuding this suit the principal 
defendant died, and the plaintiffs applied for an 
order to substitute certain persons as defendants. 
The Court thereupon directed the issue of a summons 
on the defendants proposed by the plaintiffs to 
appear and defend the suit, hut the plaintiffs fail- 
ing to pay the costs of the service of this summons, 
the suit was dismissed on the 14th March 1879. On 
the 4th March 1880 the plaintiffs again brought a 
suit to establish their title to the same property, and 
for confirmation of possession. Held that as the 
first snit had not been dismissed upon the merits, 
the plaintiffs were entitled to maintain the second 
snit, Bessessue Bhug-ut r. Mueli Sahu 

[I. D. B., e Calc., 163 : 11 C. D. B., 409 

63. Dismissal of suit on de- 

fault of plaintiff to give security for costs. 
•^Defendant precluded from pleading matter which 
is res Judiaaia.^ Civil Procedure Code, 1877 > ss. 18, 
381. — The plaintiff sued the defendants on a pro- 
missory note. The defendants filed a written state- 
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Dismissal of suit on default of plaintiff 

to give security for Qosts— continued. 

nient, alleging that the note had been obtained by 
the plaintiff by fraud and false representation. Pre- 
viously to the filing of the present suit by the plain- 
tiff, the defendants had brought a suit against the 
plaintiff in which they prayed that the said pro- 
missory note might be delivered up to be cancelled. 
Their plaint in that snit contained allegations of 
fraud and want of consideration identical 'with those 
contained in their written statement in the present 
suit. The plaintiffs in the former suit (the present 
defendants) having failed to give security for costs, 
the suit was dismissed under section 381 of the 
Civil Procedure Code (Act X of 1877). It was now 
contended that the defendants w^ere estopped from 
pleading, as a defence to the present suit, the fraud 
and want of consideration which had been alleged by 
them as plaintiffs in the former suit which had been 
dismissed. Held that the defence might he pleaded, 
and that the question of fraud and want of consider- 
ation 'v^’^as not res judicata within the meaning of 
section 13 of the Civil Procedure Code, The previous 
suit had been dismissed by reason of the plaintiflV 
(the present defendants^ failure to give security for 
, costs; and a Court cannot he said to “hear and 
decide a matter which it is relieved from hearing 
and deciding by the plaintiff’s default. Under sec- 
tion 13 of the Civil Procedure Code (Act X of 1877) 
a defendant may he precluded from pleading as a 
defence matter which is res judicata. Qucere , — 
Whether a plaintiff, whose suit has been dismissed 
under section 381, can again litigate the subject- 
matter of the dismissed suit. Bungeat Bavji v, 
SiDHi Mahomed Ebeahim . I. L. B., 6 Bom., 482 

04^ Dismissal of suit ‘‘ in present 

form.” — Cwil Procedure Code, 1877, s. 13, expl. 
III. — K., the purchaser of certain immoveable pro- 
perty in execution of a decree, sued for possession of 
the same. The suit was dismissed “ in the form in 
which it was brought ” because the plaintiff had not 
filed with the plaint the sale- certificate. K, subse- 
quently brought a fresh suit. Held\i\\^t the dis- 
missal of the former suit “ in the form it was 
brought ” did not amount to permission to suq agniii 
contemplated by section 373 of the Civil Procedure 
Code, and such dismissal must be regarded as a 
“decision” thereof in the sense of section 13, ex- 
planation III, and therefore as a bar to the fresh 
suit. Ganesh Bai V. Kalka Peasad 

[I. D. B., 5 All, 595 

65. — ' - — — ' Procedure 

Code, s. 18. — Dismissal of suit . — Court Fees Act, s. 
10, cl. ii. — Dismissal of suit for misjoinder. — The 
purchaser of certain immoveable property in execu- 
tion of a decree sued for possession of the same. The 
suit was dismissed “ in its present form ” {bahaisiyat 
maujuda), upon two grounds, — first, with reference 
to section 10 of the Court Fees Act (VII of 1870), 
that the suit was undervalued and the plaintiff had 
failed to pay, within the time fixed, additional court 
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RES JUDICATA — continued. 

4. JUDGMENTS ON TECHNICAL POINTS 
— continued. 

Dismissal of- suit in present form 

continue d» 

fees required by the Court ; and, secondly, for mis- 
joinder. The purchaser subsequently brought a 
second suit. Meld that the dismissal of the former 
suit was not, under the circumstances, a decision with- 
in the meaning of section 13 of the Civil Procedure 
Code such as could bar the second suit by way of 
res ^judicata, Mer Mahmood, J . — The object of 
section 10, and indeed of the whole of the Court 
Fees Act, is to lay down rules for the collection of 
one form of taxation, and the rule that statutes 
which impose pecuniary burdens or encroach upon, 
or qualify the rights of, the subject, must be strictly 
construed, applies with special force to such pro- 
visions of the Act as provide a penalty, whatever its 
nature may be. Section 10 is simply a penal clause 
to enforce the collection of the court fees, and dis- 
missal of a suit under its provisions cannot operate 
as res judicata. Also 'per Mahmood, J . — The con- 
dition in section 13 of the Civil Procedure Code, that 
the former suit must have been ‘Gieard and finally 
decided,^^ means that a former Judgment proceeding 
wholly on a technical defect or irregularity, and not 
upon the merits, is not a bar to a subsequent suit 
for the same cause of action. It is not every decree 
or Judgment which will operate as res judicata^ and 
every dismissal of a suit does not necessarily bar a 
fresh action. It is necessary also to show that there 
was a decision finally granting or withholding the 
relief sought. Ramnath Roy Chowdliry v. Bliagbut 
Mohaputter, 3 W. 22., Act X, 140 s ShoJcJiee Beioah 
V. Mehdee Mundul^ 9 W. 22., 327; Dullabh Jgoi v. 
IS may an Lalchu, 4 B 0771 ,, A. C., 220 ; limigrao Ranji 
V. Sidhi Mahomed JEhrahim, I. L, R.^ 6 Bom., 482; 
Fatteh Sing v. Lachmi Koer, 13 B. L. 22., Ap., 37 ; 
Roghoonath Mundul v. Jiiggut Bundhoo Bose, I. L. 
22., 7 Calc., 214; and Saihappa Chetti v. Kulanda- 
puri ISachiyar, 8 Mad., 84, referred to. Also per 
Mahmood, J . — The words bahaisiyat maujuda must 
be taken as amounting to a permission to the plain- 
tift* to bring a fresh suit, within the meaning of sec- 
tion 373 of the Civil Procedure Code, and could only 
mean that the Judge using them in his decree had 
no intention to decide the case finally, so as to bar 
the adjudication upon the merits of the rights of the 
parties in a future litigation between them. The 
procedure provided by Chapter XXII of the Code is 
not the only manner in which a plain tilf can come 
into Court for the second time to ask for adjudica- 
tion upon the merits of his rights, which were not 
adjudicated upon on the former occasion owing to 
some technical defect which proved fatal to the for- 
mer suit. Q-anesli Rai v. Kalka Frasad, I. L. 22., 5 
All., 595, dissented from. Watson v. Collector of 
RajsJiahye, 13 Moords 1. A., 160; and Salig Ram v. 
Tirbhawan, Weekly Notes, All., 1885, p. 171, referred 
to. Muhammad Salim v. Nabian Bibi 

[I. L. B., 8 All., 282 

@0. Striking off ease for discre- 

pancy in statement, — Variation in plaint and 
deposition of plaintiff . — A case struck olf on the 


RES JUDICATA— 

4. JDDGAIENTS ON TECHNICAL POINTS 
— continued. 

Striking off case for discrepancy in state- 
ment — continued, 

ground of .discrepancy between the plaint and the 
plaintiff s deposition cannot operate as a res judicata. 
Gunq-a Naeaih Dass r. Punchanuhee Dasseb 

[W. R., 1864, 16S 

07 , — Dismissal of joint claim on 

ground that liability is several. — Cwii Pro‘ 
cedure Code, 1859, s. 2. — Where a suit against several 
defendants for a Joint jnmma is dismissed on the 
ground that the Jnmma is several and not Joint, the 
plaintilf is not precluded by Act VHI of 1859, sec- 
tion 2, from afterwards suing each of them severally 
for the separate Jmiima. Telokdhaeee Sahoo -y. 
Bissbndeo Naeain Sahee 

[Marsh., 418 : 2 Hay, 528 

03 , Dismissal of suit for ba- 

lance of account, no balance being proved, 
— A. and his brothers made consignments of indigo 
’to B., who sued A. for the balance of an account due 
to him in respect of advances made by him to A. 
and his brothers, and that suit was dismissed on the 
ground that no balance was proved to be due. Meld 
that tlie dismissal of the former suit was not a bar 
to a subsequent suit by A. to recover the proceeds 
of the indigo or his share of such proceeds. PuE- 
CHANUN liOY V. MODOOSOODUIJ liOY 

[W. R., 1864, 245 

09 , Dismissal of suit on deed 

of sale when found to be a mortgage only. 
— Refusal of leave to bring fresh suit. — The dismis- 
sal of a suit on the ground that a deed put in by the 
plaintiff was a mortgage and not a deed of sale, does 
not preclude him from treating it as a mortgage in 
a siibseqiieut suit, notwithstanding the former suit 
was dismissed after refusing plaintiff permission to 
withdraw it and bring a fresh suit. Eamkisto 
Shah A v. NemY Chuen CholhaI 

\yr, R., 1864,110 

70. Dismissal of suit on failure 

to produce evidence. — Dismissal of a claim for 
failure on the part of the plaintiff to produce evidence 
to substantiate it, is of the same effect as a dismissal 
founded upon evidence, for the purpose of barring a 
subsequent suit as res judicata. Kama Rao y. 
Stjeiya Rao . . . I. L. B., 1 Mad,, 84 


71 . ' ■ Non-production 

of witnesses and insufficiency of proof . — in a suit fox’ 
removal of an alleged nuisance, which was dismissed 
because plaintiff* did not produce his witnesses, and 
failed to prove his case, it was held that there had been 
an adjudication, and that another suit would not lie 
on the same cause of action. Sahadeo Eandey v. 
Nokhid Pandey . . . 15 W, B., 573 


Mofizooddeen V. Amooddebn . 23 W« R,, 58 


Reversed by Privy Council in Zbmindae of 
P iTTAPUEAM V. PeOPEIETOES OP KoLAHKA 

[I. L. B., 2 Mad., 23 : L. B., 5 I. A„ 200 
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B.ES JUJOICATA— 

4. JUDGMENTS ON TECHNICAL POINTS ' 

— continued. 

72 ^ Bismissal of suit on failure 

to prove same title to different property.— ■ 
€ml Procedure Code, lSo9, c. 2.— A. plaintiff s failm-e 
in a former suit to establish li is claim with reference to 
a diiferent property from wliicb he was dispossessed 
on a different date^ cannot render a subsequent suit in- 
admissible under the provisions of section 2, Act VIII 
of 1859, even though the title set forth in both the 
suits is identical. Boo4 Russoolee v. Nawab Nazim 
OP BEifGAL . , . ,11 W, B,, 382 

73 ^ Dismissal of suit for dissolu- 

tion for want of proof of partnership.— 
for moneij due for losses in partnership husiness. — In 
1878 plaintiff sued the defendants for moneys due on 
10th April 1878 on account of an alleged partner- 
ship entered into on 3rd July 1876 for the purchase 
and sale of salt. This suit ^vas dismissed on the 
ground that no partnership was proved. In 1880 
plaintiff sued defendants for niowey due on account 
of a partnership entered into on 12th July 1870, for 
the sale of salt, and continued down to the end of 
1878. Meld that the plaintiff, having failed to prove 
in the former suit tliat any partnership existed be- 
tween him and the defendants, was barred from 
bringing the present suit. SAMATiAPniii Chettx 
V. Shanmuga Cuetti , I. L. B., 5 Mad., 47 


5. ORDERS IN EXECUTION OF DECREE. 

74 ^ Summary order in execu- 

tion. — Subsequent suit. — A summ.ary order rejecting 
plaintiffs claim in an execution case to the property 
in dispute, wlieii it had been attached by a decree - 
holder, which order was not followed by tlie sale of 
the property attached, cannot in any manner affect a 
subsequent suit against parties other than the decree- 
holder brought for a different purpose and on a dif- 
ferent cause of action. Booa Rtjssooiee v. Nawab 
Nazim of Bengal , , . 11 W. B., 382 

75 , Order rejecting apjilieation 

for execution of decree on tlie ground of 
limitation. — Civil Procedure Code, 1859, s. 2. — 
An order passed by a Court rejecting a bond fide 
a])plicalion by a judgment-creditor for the execution 
of his decree, on the ground that the period allowed 
by law for execution had expired, held not to be an 
adjudication within the rule of res judicata, or 
within section 2, Act VIII of 1859. Delhi and 
London Bank r . 0 rchahd 

[I. L. B., 3 Calc., 47 : L. B., 4 I. A., 127 

73 , Order refusing to execute 

decree. — Adjudication. — An order refusing an ap- 
plication to execute a decree is not an adjudication 
within the rule of res judicata. HuEEosooNDARy 
DASS^EE n, JXJGOBITNDHOO DDTT 

[1. L. E., 0’ Calc., 203 : 7 C. D. B., 61 

Jeetqshhr Dhxjrn Deb Pooseb Singh 

[1 Hay, 515 


BES JtJDIGATA-co«fc»«cti 

5. ORDERS IN EXECUTION OF DECREE 
— eontiinied. 

77 , Order refusing to award 

mesne |)rofits under decree. — Proceedings m 
execution. — Held by the Full Bench tliat the law of 
res judicata does not apply in proceedings in execu- 
tion of decree. Held, therefore, by the referring 
Bench, where on an application for the execution of 
a decree the question was raised whether the decree 
awarded mesne profits or not, and the Court exe- 
cuting it determined that it did not award inesiie 
profits, that such determination was not final, l)ut 
such question was open to re-adjudication on a sulise- 
quent application for execution of tlie decree. RifP 
Kijari V. Ram Kiebal Shukxtl 

[I. L. B., 3 AIL, 141 

7S. Befusal to execute decree. 

— lieopening questions Irg successor to Judge tvho 
decided theon.—On an application being made for tlie 
execution of a decree, the judgment-debtor made 
three objections to its execution. The first of these 
objections the Court executing the decree, the Sub- 
ordinate Judge, allowed, and refused to execute tlie 
decree. On appeal by the decree-holder, the District 
Judge disallowed all three such ol^ections, holding 
that the decree should be executed, and remanded 
the case for that purpose. When the case came back 
to the SubOixlinate Judge, the judgment-debtor again 
raised the second and third of such objections, but 
the Subordinate Judge refused to entertain them, on 
the ground tliat they had already been determined 
by such District Judge. On appeal by the judgment- 
debtor, the successor of such District Judge ordered 
the Subordinate Judge to determine all three such 
objections. EHd that such succeeding Judge could 
not reopen such questions, his predecessor having 
already finally determined them, and his predeces- 
sor's order, so far as such application for execution 
of the decree was concerned, was final. Ballabh 
Shankar v. Naeain Singh . I. L. E., 3 AIL, 173 

79 , Befusal to execute decree 

as being barred. — Application for execution of 
decree subsequent Ig made. — When a Court, upon an 
application for execution, has decided that the exe- 
cution is barred by limitation, and that order has 
become final in consequence of no appeal having been 
preferred therefrom, such order will, upon a suhse- 
queiit application for execution of the same decree," 
operate as a bar to exeention. Bandey Karim v. 
Roaiesh Chunder Bundopadhya 

[1. L. B., 9 Calc., 65 : 11 C. L. B., 145 

See Mijnghl Peeshad Dichit v. Grija Kant 
Lahiri ' . . I. L. B., 8 Calc., 51 

[S. C. L. B., 8 I. A., 123 : 11 C. L. B., 113 

80. Cnnl Procedure 

Code {Act X of 1877), s. 13 {Act VIII of 1859), s. 
2. — The decision, by a competent Court, that an 
application for the execution of a decree is barred by 
limitation, has the effect of res judicata ; and 
although such decision may be eiToneous, yet so long 
as it remains unreversed in appeal it is valid and 
binding, and the question cannot he reopened, A 
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EES JUDICATA-coMW»Kcd. 

5. ORDEUS IN EXECUTION OP DECREE 

— continued, 

Befasal to execute decree as being bar- 
red— 

decision tliat an application for execution is not 
time- barred lias a similar effect. On the IStli April 
1868 the ]ilaintiff applied for the execution of a 
decree held by him against the defendant, and certain 
hou.ses were thereupon attached. In April 1869 the 
attachment was raised on the intervention of a third 
person. The plaintiff then brought a suit to estab- 
lish his right to attach the houses, and obtained a 
decree on the 28th February 1871. An appeal was 
made, and the suit was tinally decided in the plain- 
tiff^s favour in April 1873. After the plaintiff had 
obtained his original decree, and while the appeal was 
pending, he applied for the sale of the houses in exe- 
cution on the 30th November 1871, and subsequently 
made three other applications within three years of 
each other, the last of which was dated the 30th 
October 1876. The Court rejected this last applica- 
tion on the 28th November 1876, on the ground that 
the execution of the decree was barred, as more than 
three years had elapsed between the first and second 
applications (ne., the applications of the 15th April 
1868 and 30th November 1871). The plaintiff 
appealed against the order, but his appeal was 
rejected because he had failed to produce , with it a 
copy of the order appealed against. The plaintiff 
took no further steps in that proceeding, but made a 
fresh application for execution on the 10th August 
1878. The Subordinate Judge rejected it, on the 
ground that the execution was barred, the matter 
being res judicata. On appeal the District Judge 
reversed that order and allowed execution. On 
appeal to the High Court, — Helcl^ on the authority of 
Mungul l^ershad Dichit v. Grija Kant Laliiri 
Cho^odhry, I. L. li., 8 Calc., 51, that the rule of res 
judicata applied, and that the application of the 30tli 
November 1S71 was time-barred, and, a fortiori, 
every subsequent application was barred. Semhle , — 
A proceeding in execution is a proceeding which ter- 
minates in a decree as defined by section 244 of the 
Civil Procedure Code (Act X of 1877), and is, 
therefore, a suit within the meaning of the Code. 
Manjunath JBadeabhat v. Venkatesh Goyind 
SeANBHoa . . . I. li. R,, 6 Bom., 54 

81. Order construing decree. — 

Order as to possession and mesne profits, — Subsequent 
.suit for Certain lands having been 

divided under a hutwara between A. and D., who 
together took one portion, and C. who took the re- 
mainder, A. in 1847 mortgaged Ins share to B. under 
a nsufructuary mortgage. In 1851 a dispute arose as 
to the boundaries under the hutwara, and ended in 
C. surrendering 51 a’ bighas, which B. was allowed to 
take possession of under an ikrarnaraah executed by 
A. to secure the costs incurred by B, in the dispute. 
In lS74i A. sued to recover possession of a moiety 
of the lands held Jointly by him with JS., and in 1875 
obtained a decree for possession and wasilat, no 
specific mention of the 51-a' highas being made in 
the decree. In execution of the decree, wasilat in 
respect of a moiety of the 51a bighas was allowed. 


RES JUDICATA— 

5. ORDERS IN EXECUTION OP DECREE 
— continued. 

Order construing decree — continued. 

an objection by the defendant to such wasilat being 
charged having been overruled. In 1878 D. sued to 
recover possession of the moiety of the 51i bighas, 
which had been taken hy A. under his decree. Held 
that, in rejecting the objection raised by A., and 
allowing wasilat in respect of the 51i highas, the 
Court had interpreted the decree passed, and declared 
that under it possession of a moiety of the 51i bighas 
had been decreed and given to A., and that the suit 
instituted in 1878 was therefore barred. Held, also, 
that this matter having been decided under section 11, 
Act XXIII of 1861, between the j)arties in execiitioii 
of a decree, could not be made the subject of a suit. 
Kali Mundul «. Kadee Nath Chttckerbutty 

[6 C. L. B., 215 

82. Civil Procedure 

Code {Act XIV of 1832), s. 230. — Limitation . — 
Vatandars {Bom.) Act, III of 1874, s. 10.— Col 
lector’s certificate . — A decree of a District Court, 
dated 5th October 1863, declared the plaintiff to be 
a hereditary deputy vatandar of a certain desli- 
pande vataii vested in the ancestors of the defend- 
ant as hereditary vatandars, and that the plaintiff*, 
as such deputy, was entitled to receive a certain sum 
annually out of the income of the vatan. The decree 
did not explicitly deal with the claim to future pay- 
ments then set up by the plaintiff as liereditary de- 
puty vatandar. The plaintiff received moneys from 
time to time under the decree until 1875, but he ne- 
glected to have himself registered as a representative 
vatandar under Bombay Act III of 1874, section 56, 
In 1875 he made a claim for certain arrears of the 
allowance which he alleged to he due under the 
decree, and he attached certain moneys out of tlie in- 
come of the defendant’s vatan. The Collector issued 
a certificate under section 10 of the Vatandars Act 
(III of 1874) for the removal of the attachment, 
and the attachment was accordingly removed by the 
Subordinate Judge. Ihe plaintiff appealed from the 
order of removal, but the Appellate Court confirmed 
that order. On second appeal to the High Court, it 
was held on 23rd June 1879 that the lower Courts 
were right in raising the attachment i that the Civil 
Courts had no Jurisdiction to register the plaintiff as 
a representative vatandar, and that the Collector was 
the proper authority to be referred to. lliereupon 
the plaintiff* applied to the Collector to cancel the 
certificate which had removed the attachment, and to 
register him as a representative vatandar. The Col- 
lector rejected the plaintiff’s application on 3 1st 
March 1881. In 1881 the plaintiff presented a fresh 
darkhast to attach the same vatan property in virtue 
of the said decree of 1863, but the application was 
rejected as res judicata by both the lower Courts. 
They held that the certificate of the Collector, which 
remained uncancelled, operated as a bar. On second 
appeal to the High Court, — Held, reversing the order 
of the lower Courts, that the decree was one capable 
of execution. Held, as regards the Collector’s certi- 
ficate, that under section 10 of the Vatandars Act 
(Bombay), III of 1874, the certificate was exhausted 
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EES JTOICATA — continued, 

5. ORDERS IN EXECUTION OP DECREE 
— continued. 

Order construing decree— 
ill opevating on tiie execution which it stopped, and 
that the lower Court ought to have dealt with the 
case apart from that certiticatc. GoPAL Hanmant 
DESHJE i V. Kondo Kashinath 

[I. li. B., 9 Bom., 328 

6. CAUSES OP ACTION. 

' 33 ^ - - Nature of cause of action. — 

Obligation to disclose title, — A plaintifE's cause of 
action is a very diiferent thing from his title; the 
one being something done contrary to his interest, 
which obliges him to seek the aid of a Court of Jus- 
tice, the other being the proof that that something 
aifords him a valid ground for relief. Dudsab Bibee 
t). Shakir BuEKTJiifDAz . . 15W. B., 168 

34 ^ Identity of bases of claim. 

Dismissal of claim on failure to produce evidence. 

—Where the relief sought for in respect of certain 
property in a suit is diiferent from the relief sought 
for in respect of the same property in a prior suit 
(between the same parties or their privies), but the 
title on which the relief sought for is based is the 
same in both suits, the dismissal of the former suit 
for failure to establish such title is a bar to the 
second suit. Ram Rao v, Subiya Rao 

[I. L. B., 1 Mad., 84 

S. C. on appeal to Privy Council, Zemindar op 

PaTTAPDRAM V. PROPlilETORS OP KOLANKA 

[ 1 . L. H., 2 Mad., 23 ; L. B., 5 I. A., 200 

35 , Difference in rights on 

wMeh claim is made. — Omission to assert every 
title.— Kci VIII of 1859, section 2, does not require 
a plaintiff at once to assert all his titles to property, 
or to be thereafter estopped from advancing them. 
The maxim, Nemo his vexari debet in eadem causa, 
cannot apply where the right on which the second 
suit is brought- is not the same as that asserted in 
the former suit, Sadaya Pillai Chinni 

[I. L. B., 2 Mad., 352 

30 ^ — . Omission to decide part of 

case. — Suit as to part of case raised in former suit. 
—A plaintiff is bound to raise every title on which 
he can succeed and to obtain a decision upon every 
part of his case, and if it is found that any part of 
the case Avhich he made has been neglected by the 
Court which tried the suit, he is not at liberty to 
bring a fresh suit in respect of such part, Sbee- 
KBisTO Biswas v. Joy Keisto Biswas 

[24 W. B., 304 

37 , — Obligation to assert every 

title. — Reservation of right. — A litigant is bound to 
disclose all his titles at once. He cannot be allowed 
to keep back one, and then, years after, to bring a 
fresh suit on the ground that he had still a right in 
reserve, Beojo Laid Roy v. Khettdb Nath 
Mitteb 12 W. B., 55 

Dhdsab Bibee v. Shakir Bitekdndaz 

[15W.B.,168 

38. Civil Frocedure 

Code, s. 13, expl, II, — Idem corpus, alia causd 


BES JUDICATA— 

6. CAUSES OP ACTION— 

Obligation to assert every title — coyitimied, 

petendi. — In 1876 A. sued K. and others to re- 
cover certain lands, alleging that he was the karna- 
van of their tarwad, and that the lauds were granted 
to them for iiiaiuteuance under an oral agreement, 
which had been broken by K. having mortgaged 
some of the lands. This suit was dismissed. In 1881 
A. sued the same defendants to recover the same 
lands, on the ground that as karnavan of the tarwad 
he was entitled to resume possession of the lands. 
Held, reversing the decrees of the lower Courts, tliat 
the suit brought by A. in 1881 was not barred by sec- 
tion 13 of the Code of Civil Procedure, 1877. Per 
Mutthsami Ayyab, J. — Explanation II to section 
13 of the Code of Civil Procedure, 1877, refers to 
the title litigated in the former suit as distinguished 
from the relief claimed. Where several independent 
grounds of action are available, a party is not bound 
to unite them all in one suit, though he is bound to 
bring before the Court all grounds of attack avail- 
able to him with reference to the title which is made 
the ground of action. Allunni r. Kdnjustia 

[I. L. R., 7 Mad., 264 

39 ^ Dismissal of suit for pro- 

prietary right to land. — Subsequent suit for pos- 
session of portion of same land as f Canter of the trees 
on it. — The dismissal of a suit in which the plaintiff 
had claimed a proprietary title in certain land, held 
not to bar a subsequent suit in which he prayed for 
a declaration that, as planter of l.he trees and con- 
structor of a tank in a garden forming a portion of 
the land, he wms entitled to retain possession of the 
garden and tank. Goshaien Jugoopooeee v. Bi- 
SHEN Dyal Chund . . .2 Agra, 32 

90. Dismissal of suit on demise 

as continuation of prior demise.— 

suit on prior demise. — in 1883 plaintiff sued to re- 
cover certain land from the defendant on a demise 
of 1856 which he alleged was a renewal of a prior 
demise of 1835. The suit was dismissed on the 
ground that the demise of 1856 was not proved. 
Plaintiff then sued to recover the same laud on the 
demise of 1835 and on title. Held that the decree 
in the former suit was no bar to this suit. Kan- 
DUNNi V. Katiamma . I. L. R., 8 Mad., 251 

91. ^ — Suit for same property on 

different cause of action.— Procedure 
Code, 1859, s. 2 . — The plaintiff sued to recover cer- 
tain land, on the ground that ho had been forcibly 
dispossessed of it by the defendant. As the plaintiff 
did not prove the alleged dispossession his claim was 
rejected, but the Court suggested that he might re- 
cover in a fresh suit, treating the defendant as a 
trustee, and offering to make certain payments to 
him. The plaintiff then filed a fresh suit, fram- 
ing it in the manner indicated by the Court. Seld 
that the latter suit, being based on a different cause 
of action from the former, was not barred, and that 
the question at issue between the parties was not res 
judicata. Bhisto Shankar Patid v, Ramohan- 
DEARAV RAGHUNATH JaHAGIEDAR 

[8 Bom., A. ,80 
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RES JIIDIOiLT'A — continued, 

6. CAUSES OP 

Suit for same property on different cause 
of action — continued, 

92. Citil Procedure 

Code^ 18f}9, s. 2. — Decision as io nature of document, 

— -In 1864 tlie original plaintiff, X., as heir of JP., 
brought a suit against J, (the guardian of X.), 
A.^ and (7., to recover a piece of land. The suit 
was rejected, as it was proved that (though the 
plaintiff was the heir of F.) F/s guardian had mort- 
gaged the land for necessary purposes to C., the two 
defendants A. and J5. being merely tenants of C, 
The plaintiff then sued 0. for redemption of the 
mortgaged premises. Held that the second suit 
was not barred under section 2 of the Code of Civil 
Procedure. Heidi also, that the fact of the document 
under which C. held the land being described in 
the CourPs judgment in the earlier suit as an instru- 
ment of sale, was not conclusive in the second suit as 
to the real nature of the instrument. Vallabh 
Bhxjla V, Rama . . . . 9 Bom., 65 

93 ^ ijy S032S to set aside 

alienation by widow as guardian. — Former 
suit by widow against purchaser. — Where the mother 
and guardian of minor sons had once sued a certain 
party in order to set aside certain kobalas by which 
she had conveyed away to him the property of her 
late husband, on the ground that her action may have 
been injurious to the interests of her sons, and the 
said suit had been thrown out by the Judges, and 
the sons subsequently brought another suit with sub- 
stantially the same object in view, but making the 
mother a co-defendant with the original defendant, 
— Held that the validity of the kobalas having once 
been decided, the only ground on which the subsequent 
suit could lie would be that the mother had, in giving 
the kobalas, acted collusively with the defendant, of 
which, however, there was no evidence whatever. 
Gunga Ram Sadhoozhan v, Panch Coweee 
POEAMANICZ . . . . 25 W. R.5 366 

94. Decision as to genuineness 

of document. — Civil Procedure CodSt 1859, s. 2 . — 
Co-defendants. — A former judgment, in which a cer- 
tain document has been held to be genuine between a 
third person as plaintiff and the present plaintiff and 
present principal defendant as defendants, was held to 
be conclusive in this suit on the point of authenticity 
of the document, though not a res judicata under 
section 2, Act VIII of 1859, in other respects. Kally 
Peesad Sein Chowdhey V. Mohesh Chtjndee 
Bhuttachaejeb « , • . .1 Hay, 430 

Sanction for for- 
gery in respect of document in another suit. — A for- 
mer decision in a civil suit in which the issue was the 
genuineness or otherwise of a kahuliat, and the Court 
held that it was not genuine, hut added (as an obiter 
dictum) that the pottah produced hy the other side 
was authentic, does not bar the jurisdiction of a Civil 
Court in sanctioning a commitment for forgery in 
respect of ihe pottah, JuGGUT Missee r. Baboo 
Lal . .... 5 W. E.,Cr.,50 


RES SVjyiO AT A---- continued. 

6. CAUSES OP ACTION- 

Decision as to genuineness of document 

— continued, 

OoMANATH Roy Chowdhey v. Rag-hook ath Mit- 

TEB , . Marsh., 43 ; W. R., E. B., 10 

[1 Hay, 76 

96. - - Subsequent suit 

in which same question arose. — Where a Court in a 
former suit against the present plaintiffs to set aside 
a mortgage decided that the mortgage as to a certain 
share of the property was invalid, although it was 
not a matter for adjudication then before the Court, 

— Held that that decision was no bar to a subsequent 
suit for recovery of the mortgage debt as to that share, 
and that the question of the genuineness or otherwise 
of the mortgage hy defendants to plaintiffs was open 
to he decided on the merits. Bhstee Ram 'd. Newaz 
Singh ... . , 2 Agra, 62 

97 , Decision as to validity of 

document.— in issue. — Defence not relied 
on . — A suit was brought by A. to recover proj)erty, 
in which, on appeal to the Privy Council, two ques- 
tions arose, — viz., whether the property was to pass as 

■ divided or undivided property, and whether such pro- 
perty was conveyed away to A.^s father by a deed of 
testamentary disposition. The lower Court had de- 
cided only the latter point, and the Privy Council 
remanded the case for determination of the former 
point. On a second appeal to the Privy Council, that 
Committee were about to enter upon the question as 
to the validity of the testamentary paper, when A, 
gave up the point that the paper was in any sense 
testamentary in its character, and disclaimed having 
any title under it as a testamentary devise, and the 
Privy Council therefore did not decide that question. 
Held that a subsequent suit hy A„ in which he 
sought to recover the property by setting up the 
paper as a valid will and testament, was a suit insti- 
tuted without bona fdes, and could not be allowed 
to proceed, because the nature of the paper was in 
issue in the former suit, and what was in issue must 
be taken to have been decided by the judgment. 
Raghoonadha Peeya Oodya Tatee V. Kattama 
Naucheab . . .10 W, R., P. C.J, 1 

S. C. ViJAYA Eaghanadha Bodha Gooeoo 
Sawmy Peeiya Oodya Tavee v. Katama 
Natchiae (Rajah oe Shivagunga) 

[11 Moore’s I. A,, 60 

Affirming S. C. in High Court, Udaiya Tevar 
Katama Nachiyae . , 2 Mad., 131 

98. — Deed of sale _qt 

mortgage. — Parties . — Question deoiaed in ffimer 
suit. — F. obtained, on the 7th January 1862, a decree 
declaring a deed of sale in his favour, dated the 7th 
January 1854, to be a genuine, authentic, and valid 
instrument. The question whether the sale was 
changed into a conditional sale or mortgage by an 
agreement entered into hy him with the vendors on 
the same day that the deed of sale was executed, could 
not he raised by any of the parties to that suit or 
their representatives in a suit brought hy M. to 
obtain proprietary possession of the subject of the 
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salcj ill virtue of tlie deed and the decree. Dhuitdi 
'V. lUn Lal . . . . 7 jN. W., 149 

09 ^ Suit for posses* 

sion under deed of pift.— Subsequent suit hi} heir, of 
donor to set aside deed of pift as inoalid. — Q. exe- 
cuted a deed of gift of his whole property in favour of 
J. J, sued for possession and obtained a decree. On 
the death of 6?., his heir sued to set aside tiie deed of 
gif t, alleging than, notwithstanding the decree, J. did 
not obtain possession till after the death of 6^., and 
that the deed of gift was, under the linaines law, in- 
valid. Keld that this might have been a good de- 
fence on the part of 6r. to the suit brought against 
him by J., but that after the decision of that suit, it 
was not open to G. to dispute 4he title of J., nor was 
it now open for his heir to do so. Furzund Ali 
>0, Jaepree Bebeb . . , 5 N, W., 118 

\QQ^ Deed of gif t . — Civil 

^Procedure Code, 1S59, s. 2. — Matter not determined 
informer suit. — Suit on different cause of action . — 
M. brought a suit to obtain her share of the entire 
property of A., her deceased father. It ivas pleaded, 
with respect no a certain portion of the property, that 
A. had made it over by parol gift to his minor sou. 
The case came before the High Court on special 
appeal, when it was contended on behalf of M., the 
appellant, that the gift was not proved, and that 
some portion of the property was “ muslFa^’ (undi- 
vided), and the gift in regard to it invalid. The High 
Court refused to allow the last plea, which had not; 
been taken in the Court of first instance, to be taken 
in appeal, the point raised being one of fact ,♦ and as 
the gift had been established by evidence, dismissed 
the appeal. jP., the purchaser of the rights and 
interests in A.^s estate of W., a defendant in the 
suit, brought a suit against his vendor, M., and the 
guardian of the minor, to obtain possession of the 
property conveyed by the sale in which property 
aifected by the gift was included, and claimed the 
setting aside of the gift because a portion of the pro- 
perty conveyed by it was undivided. Meld that his 
suit was not barred by section 2i of Act VIII of 1859. 
Imamajs' V. Fazul Karim , . 7 UN, W., 251 

101. Suit for same 

object on different cause of action. — Decision in 
former suit. — Hlaintiif, claiming as grandson of one 
JS. 31., the only undivided brother of S., sought to 
recover half of the village sold by S. to first de- 
fendant’s father in 1855 ,• the village having been 
(as alleged) family property, and sold without the 
consent of plaintiif’s father, who succeeded his father, 
S. M., and not for family purposes. In a former 
suit (No. 3 of 1855), brought by the plaintilf’s father 
against >8'. and It., the father of the present first de- 
fendant, and the present second defendant, the 
paternal nephew of the first defendant, for possession 
of the whole of the family property belonging to 
liim and S. as coparceners, and to rescind the sale 
to It., the plaint stated, amongst other things, that 
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S, was imbecile ; and that the sale-deed was obtained 
by taking a fraudulent advantage of Iiis imbecility, 
and that it was invalid as being made without plain- 
tiff’s consent. The Court decided that S. was “ both 
physically and mentally qualified to manage, and 
legally competent to deal with the estate, supposing 
it" to be undivided, to the extent of his own share,” 
and dismissed the suit. In 1862 the plaintiff again 
sued the present defendant for the whole of tlie village 
on the same ground of imbecility and fraud. The Civil 
Court decided that the suit was barred by the decree 
in the first suit, and on appeal the decree w'as 
affirmed. Meld that the present cause of action, — 
namely, the plaintiff’s right as coparcener to a 
moiety of the property, and the invalidity of the 
instrument of sale to pass that right to tlie defendant, 
— was not res judicata. Chinniya Mtjeali v. 
Veneatachella Pillai . . 3 Mad., 320 

102. Eormei' suit on same cause 

of action. — Suits stating different grounds for 
right to succeed to estate. — Plaintiff sued to recover 
a zemindari from his step -brother, alleging that the 
zemiudari was hereditary property belonging to the 
family, the succession thereto being governed by the 
law of primogeniture ; that his father died in 1859, 
leaving the plaintiff*, defendant, and another, his 
sons, the former by the ffrst wife, and the latter two 
by the second wife ; and that the defendant (respond- 
ent) unlawfully enjoyed the estate, while plaintiff, 
as the eldest son, had a legal claim thereto. In 
defence it was pleaded that the claim was res judi- 
cata by the decree in a suit which was brought by 
plaintiff to obtain a declaration of his status as the 
son of his father’s pattaba stri, or royal wife, in 
which suit the plaintiff’s father was first defendant, 
and defendant’s mother was second defendant, and 
wherein they both denied that plaintiff* was son of 
the pattaba stri and affirmed that second defendant 
was first defendant’s first wife, and that her sons were 
preferential heirs to the zemindari. Among the 
points recorded was for “ plaintiff to prove his status 
and right as alleged,” and that issue was set down 
for defendants to rebut. The Judge disbelieved that 
plaintiff was the son of his father’s first wife, and 
added, Plaintiff further pleads that he is the eldest 
son, a position not denied, but one which cannot con- 
fer on him the status he now claims.” The Judge 
decided that plaintiff had failed to prove that his 
mother was the pattaba stri, and that he was heir 
to the exclusion of second defendants’ sons. On 
appeal to the Siidder Adawlat the decree below was 
confirmed and the Court made the following obser- 
vation : “ It has been attempited at the hearing of 
the appeal to maintain the plaintiff’s right to suc- 
ceed as being the eldest son. This, however, was 
not the position taken in the Court below, where the 
succession was allowed to depend on another cir- 
cumstance, — namely, the mother being the pattaba 
stri ; and the Court, therefore, held the argument to 
be an inadmissible one.” Meld, on appeal, that the 
present suit was barred by res judicata, a different 
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causa to tlie former not having been adduced. To 
the judgment in CMnnaya Mudali v. VenJcatacliella 
IHllaii 3 Mad,^ 326-34, after the words in page 334, 
“in favour of the defendant all the objective grounds 
of the decision -which have led to the dismissal of 
the suit/' the following ought to be added : “ and 
without the establishment of which the suit could 
not have been logically or legally dismissed." 
MiTI’HTJMADBVA Naik V. Sevattamfthumadeva 
Naik 7 Mad., 160 

103 , Suit for enhancement of 

rent. — Subsequent suit for admitted rent. — A suit 
for enchanced rent after notice having been dismiss- 
ed on appeal, plaintilf sued to recover rent for the 
same year at the rate admitted by the defendant in 
the former suit. . Keld that the cause of action in 
the subsequent suit wms not the same as in the former, 
and that the law of res judicata did not apply in bar. 
Khedaeookissa Bibee 'c. Boodhee Bibee ' 

[13 W. K., 317 

104, Suit for rent against same 

tenant as in former suit. — Decision in former 
suit. — A. and B. were co-sharers in a certain taiook to 
the extent of 7 annas and 4 annas respectively. B. 
died in 1868, and in 1872 A., who used to collect the 
rents on behalf of B., brought a suit against one of the 
ryots for the rent of the 11 annas. An issue having 
been raised as to the extent of A.^s share, omitting 
that of B., it was decided to be 7 annas only, and he 
got a decree accordingly. In a subsequent suit by 
A.^s widow against the same tenant for the rent due 
for the 11 annas share, — Deld that the decision in 
the former suit did not debar her from showing that 
she was entitled to the rent due on account of B.’s 
4 annas share. Shamabanissa Beebee v. Fera- 
SUTOOLLAH SiRDAE . . . 2 C. L. B., 23 

105, Claim as heir to property 

as joint and undivided.— claitn as 
’ reversioner on> death ofioidoio. — A., a brother's son, in 
1847 claimed, on the ground that he had title as heir 
to the moiety of an estate, prior to the other brother's 
widow, on the plea that it was joint and undivided, 
and that suit was dismissed. In a suhsequeait suit 
arcceiiting the decision of 1847, and regarding the 
widow’s title to he prior to his, and as holding a life 
interest in the whole estate before him, A. claimed as 
heir next in reversion after the widow, regarding her 
property as separate, with a view to a declaration of 
his right as such heir to have a certain alienation by 
the widow (alleged by him to be illegal under Hindu 
law) set aside. Meld that the two cases and causes 
of action T,vere essentially different. Surkur Dyal 
Singh v. Furmessur Dyal Singh . 8 W. R., 44 

100, Dismissal of former suit 

to set aside assignments. — Subsequent suit for 
possession by reversioner. — C., the reversioner ex- 
pectant ill the life interest of a Hindu widow, insti- 
tuted a suit in her lifetime to set aside sales of the 
estate. It had first been sold in execution of a decree 
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against the widow and purchased by A., and then for 
arrears of revenue due hy A. and had been purchased 
by B. ; but this suit w^as dismissed under Act I of 
1845, section 24, on the ground that more than a year 
had elapsed since the sale for arrears of revenue. 
After the death of the widow, the reversioner sued B. 
for recovery of possession of the lands. Meld that the 
plaintiff was not barred by the dismissal of the suit 
instituted in the lifetime of the widow" ; the object 
of that suit being to set aside the assignments of the 
widow's interest, and not for the assertion of the 
plaintiff's right to the reversion. DooHGA Churn 
V. Kassy Chunder Moitree 

[Marsli., 539 : 2 Hay, 646 

107 , Suit to set aside alienation 

by widow.— Subsequent suit to recover property 
as reversioner. — A widow" (a life-tenant of an an- 
cestral estate), having executed an ikrar transferring 
a share to Ah, her granddaughter, afteiwvards sued to 
set it aside on the ground that M. had not conformed 
to its terms. While the suit w"as in the appeal stage 
the widow died, and her reversioner ap 2 )lied to be 
made, and w"as admitted as, her kaem mukam, to 
carry on the appeal on her behalf. He afteiwvards 
sued to recover possession of the share as reversioner, 
alleging that the succession opened out to him on the 
death of the widow. Meld that the causes of action 
in the two suits w"ere different, and that it w"as not 
necessary for the reversioner, wlien he took up the 
widow's case in its appeal stage, to disclose his title 
and claim as reversioner, as he wms not competent 
then to introduce any pleas arising out of a new state 
of facts not existing w"hcn the suit was' instituted, 
Deoranel Koowar v. Indue jeet Koowar 

[12 W. R., 234 

108. Dismissal of suit to estab- 

lish plaintiff’s adoption.— jProcedwre Code, 
s, X3, — Mepresentation of estate by Mindu ^o^doto . — 
Decree in favour of widow. — Admission by tvidow 
siibsequent to decree.— 1\\ 1877, N., claiming to be the 
adopted son of M., sued A., the w"idow of Jf., to 
recover his estate. A. denied the adoj)tion. S. fail- 
ing to adduce any evidence, the suit w"as dismissed 
under section 158 of the Code of Civil Procedure, 
1877. In 1882, by an agreement made between A. 
and S., A. acknowledged the title of S. as adopted son 
of M. A. having died, a suit wms brought against S. 
by a reversioner of M. to reeover the estate of M. 
Meld that S. was estopped by the decree in the 
former suit from setting up his claim as adopted son 
against the plaintiff*, and that the subsequent agree- 
ment hetwmen A. and S. did not affect plaintiff's 
right. Arunaohala V. Panchanadam 

[I. L. B., 8 Mad., 348 

X09. Suit on bond. — failure to 

prove execution. — Subsequent suit for same money on 
account. — A previous suit against the same defendant 
on a bond having been dismissed on tbe ground that 
jffaintiff had failed to prove the execution of the bond, 
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Bnit on bond — continued, 
clefeiidaiit sued to recover the identical sum as a 
balance due on a khatfca account. Meld that the 
second suit was not brought on a cause of action pre- 
viously tried and determined between the parties, 
and was cognisable by the Court of Small Causes. 
Acohoee Nath Ghossae v. Root Chand Mxjndul 

[13 W. B., 97 

— — . Deed inadmis- 
sible as being unregistered. — Subsequent suit on 
registered bond. — J., to whom the obligee of a bond 
for the payment of money in which immoveable pro- 
perty was hypothecated had assigned by sale her 
right thereunder, sued in virtue of the deed of sale on 
such bond for the money due thereunder, claiming to 
recover by the sale of the hypothecated property. 
This suit was dismissed on the ground that the deed 
of sale, not being registered, could not be received in 
evidence, and consequently J.’s right to sue on such 
bond failed. X, having procured the execution of a 
fresh deed of sale and caused it to be registered, 
brought a second suit on such bond in virtue of such 
deed of sale, claiming as before. Meld that the 
second suit was not barred by the provisions of 
section 13 of Act X of 1877. IsHur Dat v, Har 
NAEAiJtr Lae . , , I. L. K., 3 All,, 334: 

111. Dismissal of suit for 

amoimt due on document. — Subsequent suit for 
same amo'imt. — The defendants and two others jointly 
executed a document (A), whereby they promised, on 
the 27th April 187 4, to pay to the plaintift* it25 at 
the end of April 1875, and also to give to the j)laintilf, 
in April 1875, a certain quantity of grain by way of in- 
terest. Meid ill a suit on the docnuient (Keenan, X., 
dissenting) that the suit was not barred by the dis- 
missal of a suit in 1877 in which the plaintilf sued the 
defendants for a proportionate amount due by them 
under the document (A), alleging a verbal iiromise by 
the defendants, in Xovemher lb76, to pay such pro- 
Xiortioiiate amount. Muttu Chetti v. Muttan 
Chetti . , . . I. L. B., 4 Mad., 296 

112. Suit for sum due on mort- 

gage. — Decisions in former suits for interest . — 
Civil procedure Code, 1877, s. 13, — Sale of mort- 
gaged property in execution of decree. — Certain im- 
moveable property was mortgaged to R. and then 
sold to N, It w^as then brought to sale in execution 
of a decree against M. and wms purchased by S. The 
balance of tlie sale-proceeds after satisfaction of that 
decree was paid to N. Under the terms of the 
mortgage to Ji, interest on the principal amount was 
payable annually, aud its payment was charged on 
the property as well as the payment of the principal 
amount. The mortgagors having failed to pay the 
interest annually, li. in 1875 sued them and M. and 
M, to recover the interest due. It was decided in 
that suit that AT. was primarily and personally liable 
for the interest then due on the mortgage, as he had 
received the sale-proceeds of the property, aud that 
the property was only liable in case he failed to 
satisfy the claim. N, subsequently paid into Court 


EES JUDICATA — continued, 

6. CAUSES OP ACTION— 

Suit for sum due on mortgage — continued, 

the sale-proceeds he had received and R, was paid the 
same. In 1878 -B. again sued the same persons for 
interest and again N. was declared primarily and 
personally liable, on the ground that he had not at 
once made over the sale-proceeds to M. In 1880 R, 
sued the same persons to recover the principal 
amount and interest due on the mortgage, by the sale 
of the mortgaged property. Meld that, wdiatever 
might have been the rights and relations of the parties 
so long as any portion of the sale- proceeds remained 
with N., their position towards him assumed an entire- 
ly different character when once he had discharged 
himself of those moneys, and with this change in the 
situation the ratio decidendi of the suits of 1875 
and 1878 no longer existed, and therefore tlie deci- 
sions in those suits did not preclude R. from bring- 
ing a suit to recover the principal and interest due 
on his mortgage from the mortgaged property. 
Batan Rai V. Hanuman I)as 

[I. L. B., 5 All., 118 

113 . Sixit declaring right to re- 

demption.— suit by representative for 
redemption . — Where D. sued for redemption, and 
obtained a conditional decree, and subsequently the 
plaintiff sued D. to establish his right to the mort- 
gaged property and obtained a decree , — Meld that a 
suit by the plaintiff for redemption was not barred 
by section 2, Act VllI of 1859. Bhoop Singh r. 
Nuesingh Rai . . » .3 Agra, 144 

114 . Dismissal of suit for eject- 

ment. — Subsequent suit for redemption . — Failure 
in a suit of simple ejectment does not bar a subsequent 
suit for redemption, notwithstanding that the defend- 
ant had asserted the existence of his mortgage in 
the former suit. Sheidhae Vinayak i;. Naeayan 
YALAD Eabaji . . . ,11 Bom., 224 

115 . — Suit for redemption. — Issue 

as to sale of equity of redemption, — Subsequent suit 
under a different title for same object . — In 1870 the 
plaintiffs sued to redeem a mortgage of certain lands 
from the defendants" predecessors in title. The suit 
was dismissed on the ground that the plaintiffs" equity 
of redemption had been sold in execution of a decree to 
A. J3. The plaintiffs having repurchased the ecpiity 
of redemption from A. B., brought a second suit to 
redeem the lands in the defendants" possession. Meld 
that the question whether the equity of redemption of 
the lands in suit had been sold to A. B. was resjudi- 
cata aud could not he reopened by the defendants on 
the ground that the plaintiffs were litigating under a 
different title in the former suit. Ali Moiein 
Rayuthan y. Eeayachanidathil Kombi Aohen 

[I. L. B., 5 Mad., 239 

116. — — - — Foreclosure in 

the Central Frovinces . — By a bond, dated 10th Feb- 
ruary 1857, a certain village was mortgaged by one 
6r. to the appellants and their father as security for 
a loan ; the bond providing that, “ if I fail to pay 
the money as stipulated, I and my heirs shall, without 
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objection, cause tbe settlement of the said village to ! 
be made with you ” The interest of <?. in the vil- 
lage was described as that of a malguzar, and his 
proprietary right therein was declared by the revenue 
authorities shortly after the execution of the mort- 
gage 5 but his payments of revenue being in arrear, 
the Board of lievenue granted a lease of the village 
for ten years to the appellants^ father. The mort- 
gagees in a suit on the bond obtained the following 
decree (on 3rd November 1860 ; “ As the defendant 
acknowledges the plaintiifs" claim, it is ordered that 
a decree be given to the plaintilfs for principal and 
interest and costs against the defendant and the mort- 
gaged property.^^ In proceedings in the Civil Court 
taken under this decree, the mortgagees asked for 
possession of the village, and obtained, on 17th July 
1862, an order, in pursuance of which they were put 
in possession, an appeal by G. being rejected. O. 
took various steps to recover possession of the 
mortgaged property, or a declaration of liis pro- 
prietary interest therein, but failed in his endeavours 5 
an application for a grant of the proprietary right in 
the village, and an appeal from an order cancelling 
his pottah, being rejected by the revenue authorities, 
on 8th December 1804 and 27th July 1865, respect- 
ively 5 and on 12th August 1867 G. conveyed the 
village by deed of sale to the respondents, In a suit 
brought by them to redeem the mortgage and obtain 
possession of the property, — Reid, tbe suit was not 
barred by the order of the Civil Court of l7th July 
1862, nor had the orders of the revenue officers of 
8th December 1864 and 27th July 1865 effected 
such a transfer of any right which <?. might have 
had to the appellants as to render the sale to the re- 
spondents invalid. Gokuldass r. Ekipabam 

[13 B. L. B., B. C., 205 

117. ^ — — — Limitation, — 

Declaratory mortgage- decree for redemption not 
executed for 15 years. — In 1866 S. obtained a 
decree authorising him to recover certain property 
on payment of a certain sum to the mortgagee, but not 
declaring that S. would be foreclosed if he did not ex- 
ercise his right of redemption, — Reid that S. was not 
debarred from bringing a suit to redeem the same 
property in 1881. 8ami Aohaei v. Somasundeam 
Achaei . « . . I. L. B., 6 Mad.j 119 

118. — Decree fur re- 

demption, — Second suit to redeem . — Civil Rrocedure 
Code, ss. 13, 24:4:. — A decree obtained by a mort- 
gagor, which|declared that the mortgagee should deli- 
ver up possession on payment of the sum found due 
to him, not having been executed for three years, a 
purchaser of the equity of redemption sued the 
mortgagee to redeem. Reid that this suit was not 
barred by the former decree and that the plaintilf 
was entitled to redeem. Sami v. Somasundram, 
I. L. B., 6 Mad., 119, approved. Gan Savant Bat 
Savant v. Narayan Dkond Savant, I. L. B,, 7 
Bom,, 467, dissented from. Kaeuthasami v. Jag-a- 
i^ATiiA . . . , I, L, B,, 8 Mad., 478 
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119. Omission , to 

direct foreclosure. — -Reglect to redeem, — Second suit 
to redeem. — Rindu family. — Suit hy manager in Ms 
own name. — Beprenentative character.—rFractiee . — 
Barties, — Chnl Procedure Code (Act XIV of 1882)4 
s. 50 .‘ — In 1856 V., a member of an undivided Hindu 
family, sued the defendants, and obtained a decree 
for the redemption of certain immoveable property, 
but tbe decree was never executed. At the date of 
that suit V. was tbe manager of the family, consist- 
ing of himself and the plaintiff R. who was then a 
minor. The decree did not provide for the fore- 
closure of the mortgage in the event of V. failing to 
redeem. In 1878 N. brought another suit to redeem 
the same property. The Lower Court held that as 
the former decree did not direct foreclosure, the 
relation of mortgagor and mortgagee continued 
between the parties, and that the plaintiff’s suit w^as 
not barred by the former decree. The defendant 
appealed. Reid (Finhby, J,, dissent iente), I’evers- 
ing the decree of the Lower Court, that the plain- 
tiff’s suit was barred. A decree for redemption, on 
the default of tbe decree-holder to pay the money 
declared to be due within the time fixed by tbe de- 
cree, or if none be fixed, within tbe time allowed by 
tbe law for the execution of the decree, operates as 
a judgment of foreclosure, and debars the mortgagor 
from afterwards bringing a second suit to redeem 
the same property. Gan 8avant Bal Savant 
Naeaian Dhoni) Savant 

[I. Ii, B., 7 Bom., 467 

120. — — Dismissal of former suit 

for rent of portion of estate.— to estab- 
lish proprietary right to whole estate. — The dismiss- 
al of a suit for the declaration of plaintiff’s right to 
receive rent from a tenant of a portion of an estate 
cannot be pleaded as* an estoppel in a suit to estab- 
lish plaintiff’s general right as proprietor of the 
whole estate. Kishen Dhun Nundee v. Bhookto 
Polly . . » . .9 W. E., 461 

121. Dismissal of suit for rent. 

— Subsequent suit for possession. — A suit for rent, 
in which the sole defendant denied the plaintiff’s title, 
alleging that B. and A. were his landlords, having 
been dismissed on the ground that the plaintiff had 
failed to prove his title, another suit w^as brought by 
the plaintiff against A., B., and 0. for x^ossession. 
Reid that the suit was barred under section 13 of 
tbe Civil Procedure Code, 1882. Gopal Dass v, 
GoPi Nath Sibcae . . . 12 C. L, R., 88 

122. Suit for enLaneement of 

rent. — SvAt for rent of succeeding years. — A decree 
passed in a suit as to tbe propriety of enhance- 
ment of rent in a x^P^ceding year is no bar to a 
suit for enhancing the rent in a subsequent year, nor 
does it preclude a comparison of the rents paid by 
actual cultivators for tbe year in respect of which the 
second enhancement was made. Gung-a Peeshab 
t>. Bulheo SiNOH . . .3 Agra, 810 
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J23. Civil Po'ocedure 

Code, s. 2. — Declaratory decree . — Where, in a suit 
for enhancement of rent, the plaintiff failed to prove 
notice of enhancement, hut the Court enquired into 
and gave a declaratory decree as to his right to 
enhance, such decree is decisive of the right in a subse- 
quent suit for enhancement of the rent of the same 
tenure founded on a valid notice, Nuepeechunbee 
FAUii Chowbry V. PonisoN 

[12 B. L. E., P. C., 53 : 19 W. E., 175 

Eaehal Doss Bose v. Gob am Shewae 

[2 W. E., Act X, 69 

124, — Former suit in 

which right to enhance teas declared. — The plaintiff 
sued to enhance the rent of the defendant’s holding. 
Ill a former suit between the parties which the de- 
fendant had brought to determine the plaintiff’s right 
to eiihancej it was held that the plaintiff was not enti- 
tled to enhance. Held that the decision in the former 
case was rightly admitted as conclusive evidence 
in the present case as to the plaintiff’s riglit to 
enhance. Manick Singh v. Piethee Singh 

[5 M, W., 163 

SeEEDHESSHEY ChOWBEY 'V. Mhbbijn Koowae 
Jha . . , . . 1 W. E., 128 

125, Declaration of 

right in suit for enliancement. — Where a Munsif, in 
a suit for enhancement of rent, found that the 
tenure was not protected from enhiincenieiit, hut 
granted a decree for rent at tlie old rate, because the 
grounds on whicli enhancement was claimed had not 
been established, — Held that, as the Munsif was com- 
petent to make a declaration between the parties, his 
linding that the tenure w^as liable to enhancement, 
although not forming a portion of the first decree, 
was binding in a second suit for enhancement of rent. 
Enaetoollah V. Ameeb Buksh alias Moheeool- 
BAH . . , . . 25 W, E.5 225 

126, ^ Suit for hhas 

possession, — The plaintiffs, as talookdars, brought 
a suit against their tenant M. for recovery of rent at 
enhanced rates of land held by him, as to two cottalis 
of which lie denied that they were part of his liolding, 
but alleged that they were part of the lakhiraj holding 
of one H., and H. intervened in that suit and claimed 
the two cottalis as lakhiraj. The result of that suit 
was that the rent was assessed on the land admitted 
by M. to be in his possession, excluding the two cot- 
tahs. The plaintiffs then brought a suit against H. 
for a declaration that these two cottahs were their mal 
lands, and obtained a decree simply declaring their 
mal rights over the land in dispute. In a suit brought 
by the plaintiffs against H. after serving him with 
notice to quit, for recovery of klias possession of the 
two cottahs with mesne profits, and praying that he 
might he ordered to remove a mud house erected by 
him on the laud, the defence was that as the plaintiffs 
bad already claimed khas possession and obtained a 
decree simply declaring their right to receive rent, 


EES JUDICATA — continued. 

6. CAUSES OF ACTION — continued. 

Suit for enliaiieemeiit of iceiit— continued. 

the suit was barred, and that as H. had been twenty 
years in possession and had erected a lumse without 
any opposition from the plaintiffs, they liad no right 
now to sue for klias possession. Held that the suit 
was not barred by section 2, Act VIII of 1859, and 
the nlaintiffs were entitled to a decree for klias pos- 
session. Eshan Chunbee Ghose V. Hheeish 
Chunbee Baner-tee 

[10 B. L. E., Ap., 5 : 18 W. E., 19 

127. Suit for declaratory decree. 

>^Cknl Procedure Code, 1877, s. 13.—DumUsal of 
suit for declaratory decree and to hdve deed set 
aside, — Subsequent suit for possession with resnect to 
same property and to set aside same deed.- In De- 
cember 1878 H., a Hindu widow, in possession, by 
way of maintenance, of a certain estate, of wliich Ji. 
owned one-third, and P., P., and S. one third Jointly, 
made a gift thereof, to H. H. died in January 1879. 
In Febrnary 1879 li. and P., B., and S. Joined in suing 
A. for a declaration of their proprietary right to tu'O 
thirds of the estate and to have the deed of gift set 
aside. The Court trying this suit treated it as one 
for a mere declaratioii of right, and dismissed it with 
reference to the provisions of section 42 of the Speci- 
fic Belief Act, 1877, on the ground that the plaintiffs 
had omitted to sue for possession although they were 
not in possession and were able to sue for it. In 
November 1879 P. and P., P., and S. again Joined 
in suing N. In this suit they claimed possession of 
two thirds of the estate and to have the deed of gift 
set aside. Held by the Full Bench (reversing the 
Judgment of Pearson, J., and affinniug that of Obb- 
EiELB, J.) that the decision in the former suit v’as 
no bar to the determination in the second suit of the 
question as to the validity of tlie deed of gift. Bam 
Sewik 8ingh V. Naeohed Singh 

[I. L. B., 4 All, 261 

128. — Suit for declara- 

tion of title, — Subsequent suit to recover arrears. 
— Deshpande vatan. — Suit by one sharer against 
other. — Wiiere a person having previously obtained a 
decree declaratory of his title sues Ids co-sharer in a 
deslipaiidc -vutan, who is homi-I by the decree, to reco- 
ver arrears, the previous decree operatfs as res judi- 
cata as regards the plaintiff’s title, except so far as 
circumstances subsequent to decree may affect it 
Dulabh Vahunji V. Bansibhae Bai 

[I. L. R., 9 Bom., Ill 

129. Suit for moveables 

after former suit declaring right to them.—Vllicvc 
a suit for a share of ancestral property was decreed, 
hut the decree was modified on appeal as regards cer- 
tain immoveables so far as to be made declaratory of 
plaintiff’s right to a specified share without any speci- 
fic declaration of value, and plaintiff subsequently 
brought a second suit for the value of the moveables,— 
Held that the second suit was not barred by x\.ct 
VIII of 1859, section 2. Sheoeaj Ncnbhn Singh 
V. Bajcoomae Baboo Deo Nunbitn Singh 

[24 W. B., 23 
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Suit for declaratory decree — continued, 

ISO. ^ Civil Procedure 

Code, 1877, s. 13. — Instalment-bond. — Mi/potheca- 
tion. — Declaratory decree. — In 1864 tlie obligee of 
an instalment- bond, in wliicli certain immoveable pro- 
perty was bypotheeated as collateral security for the 
payment of the instalments, broucjht a suit upon such 
bond ^‘against Z. and A. (the obligors) and the pro- 
perty hypothecated in the bond, defendants,” claim- 
ing to recover instalments which were due and unpaid, 
and a declaration of his right to recover instalments 
which were nob due, as they fell due. He obtained a 
decree in such suit for “ tlie amount claimed ” against 
the two defendants.” It was also provided in such 
decree that, “ until the satisfaction of the entire 
amount of the bond, the plaintiif can realise the 
amount of each instalment by executing this decree.” 
The obligee applied in execution of such decree to 
recover, by the sale of such property, which had passed 
into the hands of third parties after the passing of 
such decree, instalments which had become due 
after the passing of such, decree, and liad not been 
paid. Such execution having been refused on the 
ground that such decree was a money- decree, the 
obligee brought a second suit upon such bond to re- 
cover such instalments by the enforcement of the lien 
therein created on such property. Held that, al- 
though the enforcement of such lien was claimed in 
the former suit, yet, inasmuch as it was very ques- 
tionable whether the Court was competent to grant 
the second relief claimed in that suit, viz,, a declara- 
tion of right to recover instalments which were not due 
in execution of a decree for instalments which 'were 
due, and the claim in the second suit was not the 
same as that in the former suit, the plaintiff asking 
for instalments said to be actually due, and not for a 
declaratory decree for instalments not due, the second 
suit was not barred by section 13 of Act X of 1877. 
Umeao Lal V, Behaei Singh 

[I. L. E., 3 All., 297 

131 , Suit for partition.— 

of tvldozo. — Subsequent suit to get rid of partition. 
— Where a wddow was treated as an equal sharer in 
her husbancTs estate with her sons, and in conjunc- 
tion with one son applied for partition as a sharer, 
and objections taken to the partition were overruled 
and no appeal made to the Civil Court, — Meld that 
a suit to declare the widow only entitled to mainten- 
ance was not maintainable. Oodia v. Bhopal 

[3 Agra, 137 

132, — Civil Procedure 

Code, 1859, ss. 2 and 3. — Admission. — Revision of 
judgment. — l^laintiffs having purchased the rights of 
a widow in certain properties, sued the defendants 
for partition of the share purchased; defendants ad- 
mitted the widow’s right to a certain extent, hut the 
suit was dismissed on the ground that plaintiif s be- 
fore they could obtain partition must establish the ex- 
tent of their right and the validity of the purchase. 
Held, on plaintihis’ second suit, that it being between 
the same parties, and for the same pro])erty on the 
same cause of action, was barred by section 2, Act 
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6. CAUSES OF ACTION — continued. 

Suit for partition — continued. 

VIII of 1859 ; that defendants’ admission, which 
was merely an admission in plaintiffs’ favour, gave 
no new cause of action ; and that if the Courts failed 
to decide all the matters in dispute which they had 
before them in the former suit, their judgment 
could not be revised in a new suit ; such revision being 
contrary to the provisions of section 3, Act VIII of 
1859. Ghasee Khan y. Khlloo . 1 Agra, 152 

133. — Bom. Act V of 

1864. — In 1871 the plaintiff sued to establish his 
sole right to a portion of a field on the ground that 
it had been allotted to him by partition. The defend- 
ant also claimed it as his share obtained by partition. 
The Court rejected the plaintiff’s claim, holding 
that no partition had taken place, and that the field 
was the joint property of five coparceners, including 
the plaintiff and defendant. In 1878 the plaintiff 
brought a second suit for a partition of the field, 
including the portion for which his former suit had 
been instituted. Held that tbe present suit for 
partition was not barred by the previous suit which 
was brought to establish the plaintiff’s sole right to 
the lands in question. Shiteam -y. Naeayan 

[I. L, E., 5 Bom., 27 

134 . Dormer suit for 

declaration of right to partition. — Civil Procedure 
Code {Act VIII of 1859), s. 2 . — A Hindu of the 
Southern Maratha Country having two sons undivided 
from him, died in 1871, leaving a will disposing of 
ancestral estate substantially in favour of his second 
sou, excluding the elder who claimed his share in 
this suit. Ill 1861, a suit brought by this elder son 
against his father and brother to obtain a declaration 
of his right to a partition of the ancestral estate '^vas 
dismissed, on the ground that he had no right in his 
father’s lifetime to compel a partition of moveables ; 
and that as to the immoveables, the claim failed, 
because they were situate beyond tbe jurisdiction of 
the Court. In a suit by the elder son against his 
brother after the father’s death for a share of the 
property on the ground that it was ancestral estate, 
— Held that this suit was not barred under Act 
VIII of 1859, section 2 ; the proceedings of 1861 not 
having amounted to an adjudication between the 
brothers as to their rights in the estate arising on 
their father’s death. Lakshman Dad a Naik v. 
Eamchandea Dad a Naik . I. D. R., 5 Bom., 48 

[L. E., 7 I. A., 181 : 7 C. L. E., 320 

135. — Hjfect of un- 

executed decree for partition in subsequent suit for 
partition of same property. — Mortgage of share . — 
Purchase by a stranger of portion of the lands 
included in the decree. — Suit by him for partition. 
— A. and B. were the joint owners in equal shares 
of certain property. In 1869 B. mortgiiged his 
slnave to A. under a mortgage-deed drawn up in the 
English form. Later on, in 1869, A. brought a suit 
against B. for partition, and in 1870 obtained a 
decree appointing a Commissioner of partition and 
directing the partition. No return was made to this 
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Suit for partition — continued, 

CommissioBj, and no actual partition was come to. In 
1873, A. obtained a decree for an account, and for 
payment, or in default for sale of the property. In 
1878, share was put up for sale, and purchased 
by Q. and 0. was put into possession. In 1881, Q, 
brought a suit against A. for partition. Meld that 
the decree obtained by A, in 1873 put an end to 'B!s 
right to redeem, unless he paid the amount found 
due against him, and therefore at the time of the 
sale to <7., right to redeem had ceased to exist, 
and the property was no longer, subject to partition 
under the decree of 1870, anet therefore the partition 
asked for under the suit of 1881 could be granted, 
Kibty Chxjndeb Mitteb V . Anath Nath Dey 
[I, L. E., 10 Calc., 97 : 13 C. Jj, E., 249 

136. Decree informer 

suit for partition. — Dartial and general partition . — 
Account. — In a previous suit between the plaintiff 
and the defendant, the plaintiff alleged that there 
had been a partition of the family property into two 
parcels, and, under a deed of partition drawn up at 
the time, claimed one of these parcels. The deed 
being held invalid, the suit was rejected, with liberty 
to the plaintiff to sue for a general partition. Ih 
the second suit the plaintiff prayed for a general 
partition as a member of an undivided Hindu family. 
Meld that the second suit was not res judicata ; for, 
although the i^laintiff might in the lirst suit have 
made an alternative case and prayed for a general 
partition in case he failed to establish the previous 
partition which he alleged, yet it could not he said 
that he ought to have done so. Meld, also, that in 
the case of joint enjoyment by the members of the 
whole family, or enjoyment by different members of 
different portions of the family property, the Court 
will not, except under special circumstances, order an 
account to he taken of past transactions, hut will 
make division of the property actually existing at the 
date of partition. Lahshman Dada Naik v. Mam- 
Chandra Dada Maik,I. L. E., 5 Bom., 48, followed. 
Koneeeav n. Gtjeeav . I. L. K., 5 Bom., 589 

XS7. Suit for mesne profits.— 

Former suit for possession . — The plaintiff sued to 
recover possession of land and for wasilat from the 
period at which he alleged he w^as dispossessed ; and 
he obtained a decree for possession of the lands and 
for wasilat from the date of the plaint. He after- 
wards sued the defendant for wasilat from the date 
of the alleged dispossession to the date of the plaint. 
Meld that wasilat having been claimed in the previ- 
ous plaint for that period, and there having been an 
adjudication upon his claim for wasilat, and no evi- 
dence that wasilat was withheld for the period for 
which it was now claimed, through inadvertence or 
by mistake, the case was within Act VIII of 1859, 
section 2, excluding from the jurisdiction of the 
Court causes of action which shall have been heard 
and determined by a Court of competent jurisdiction 
to a former suit between the same parties.” Luteee- 
OOHISSA Bibbe V , Ltjceeemonee Dosseb 

[Marsh., 93 ; 1 Hay, 161 
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13 S, Where a plaint 

prayed for possession and wasilat, and a decree was 
given for possession without mention of the wasilat, 
and on application for review it was urged, though 
not in the written grounds of application, that the 
question of wasilat ought to have been disposed of, 
hut no decision was given as to it either by the 
High Court, or by the Court of first instance, to 
which application was afterwards made, — Meld that 
the fact that a prayer for wasilat was contained in 
the plaint in the suit in which only a decree for a 
possession was given was not a bar to a subsequent 
suit for mesne profits witbin section 2, Act VIII of 
1859. Gattei Baunathpeasab v. Bxjdhu Sincj- 

[2 B. Ii. E., S. 3N., 16 

S. C. Byjnath Peeshad v. Babhoo SiNaH 

[10 W. R., 486 

X39. — — Former suit al- 

leging tenancy. — Suit for mesne profits.-— D. sued E. 
for an arrear of rent, but E. denied bis tenancy and D.^s 
title to the land, and was successful in that defence. 
D. then sued in the Civil Court to recover possession 
with wasilat, which he estimated at the rate of the 
rent previously claimed, and obtained a decree for 
possession without wasilat. Meld that the second 
suit was not for the same thing as the first under a 
different name, and that plaintiff was entitled to 
wasilat as well as possession. Dataeam Ram 
Keisto . . . . .9 W, B., 594 

140 . Suit for ejeetment.— Jbymer 

suit deciding as to relinquishment of the land. — Meld 
that a former suit which decided the question of relin- 
quishment of the land by defendant, a ryot, did not 
bar a subsequent suit, which was brought on the alle- 
gation that the land being sir land, the defendant, 
the occupant, had no right of occupancy, and should 
consequently be ejected. Naipal Singh v. Ram 
Naeain ..... 2 Agra, 93 

141. to recover 

possession, Dismissal of. — S^lhsequent suit to enhance 
rent. — In a suit to recover khas possession of land, of 
which the plaintiff alleged he had been fraudulently 
dispossessed by the defendant, the defendant claimed 
to be entitled to the possession of the land under a 
deed of gift at a fixed rent. The Judge found upon the 
facts that the deed of gift was invalid ; that the land 
was mal,* and that the defendant was entitled to 
retain the possession, and thereupon dismissed the 
suit. Meld that the plaintiff was not precluded by 
the decision in that suit from afterwards maiiitain- 
ing a suit against the defendant to enhance the rent. 
Neelmoney Singh Deo v. Bhobhan Bebee 

[Marsh., 600 

142. Suit for same land on 

different title, — Failure in former suit. — Plain- 
tiff, after failing in a former suit to establish her 
right to certain land as belonging to her pntni 
talook, was not allowed to fall hack on a different 
title and bring a separate suit claiming the same 
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land as l}elonging to her inirasi, the cause of ac- 
tion in both cases being really the same. Atjnfiiq-o 
hloHUi^' Deb t)..UNNODA Dossee . 17 W, E., 351 

143. Suit for possession.— -Dis- 

missal of former suit for possession as heir. — A 
suit foi* possession as the heir of 8. is not barred by 
section 2, Act VIII of 1859, because plaintiffi^s 
former claim to the same property as the heir of S/s 
father was dismissed. Gooeoo Dutt y. SooRoo 

[16 W. E., 264 

144, Suit on title 

derived hy gift. — Subsequent suit as heir. — Held 
(Mitteb, J’., diibitante) that a suit claiming property 
on a title by inheritance was barred by sections 2 and 
7, Code of Civil Procedure, 1859, where plaintiff’s 
claim on a title derived by gift had already been 
adjudicated upon. Dudsar Bibee y. Shakir Bhr- 
KHNDAZ * ... 15 W. E., 168 

3 _ 45 ^ ^ Suit for eject- 

ment based on alleged lease. — Subsequent suit to eject 
tenant as trespasser founded Q71 ownership. — The 
present plaintiffs in 1869 sued the present defendants 
to eject the latter from a certain piece of land, alleg- 
ing that the defendants held it under certain leases 
dated July 1864. The genuineness of the alleged 
leases was put in issue in that suit and was decided 
by the Subordinate Judge in favour of the plaintiffs, 
who accordingly obtained a decree. On appeal the 
District Judge reversed that decree, being of opinion 
that the alleged leases were not proved. In 1874 
the plaintiffs brought the present suit to eject the 
defendants. In this suit the plaintiffs sued simply 
as owners, and alleged that the defendants were in 
occupation as tenants paying rent to the plaintiffs, 
and that they (the defendants) had refused to give 
up possession. Held (Melvill, Ji, dissentiente^ that 
the plaintiffs were not barred by the judgment in the 
former suit. The fact of both the suits being against 
the defendants as tenants of the plaintiffs did not 
imply that the suit s were on the same cause of ac- 
tion. The term “tenancy” may be applied to a 
great many different relations between the occupier 
and the owner of property, agreeing perhaps only in 
the single circumstance of a holding by the one of 
the property of the other. The test in each case is, 
not whether a tenancy has in both suits been sued 
on, but whether the particular contract or relation 
put forward in the first case was the same specific 
contract sued on in the second. A cause of action 
reduced to the concrete form in a contest between 
individuals implied a specific right and a specific 
infringement of the rights and a judgment that one 
such specific right had not been made out, was not 
a trial and determination of a cause of action resting 
on another specific right. The specific rights on 
which the plaintiffs relied in the two suits were 
different, and would have to be proved by different 
evidence. Girdhab Manordas y. Di yabhai Kala- 
BHAI . . . . I, L. E j8 Bom.j 174 
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3^40^ Civil Procedure 

Code, 1859, s. 2. — Suit for accretion. — Hiffermb 
cause of action. — A suit for a declaration of the 
plaintiffs’ right to a chnr, which they claimed as an 
accretion to mouzah L., was held to he barred under 
Act VIII of 1859, section 2, by a judgment in a 
former suit, in which they had claimed the same 
land as an accretion to mouzah R., because, whether 
by accretion to the one estate or to the other, the 
question in both suits was that of title by accretion. 
A complainant is bound to bring forward in his suit 
all the grounds of origin of bis right. A difference 
in the origin of the right is uot a matter which 
makes a different cause of action. Kashee Kishoee 
Roy Chowdhry v. Keisto Chunder Sandyab 
Chowdhry . . . .22 W. E., 464 

147. Former suit for 

habuliat. — Decision as to quantity of land held. — In 
a jirevious suit the plaintiff sought to obtain a kal^u- 
liat from the defendant in respect of land held by him 
alleging the quantity to he 8 bighas and 17 cottalis. 
It was tliereiii determined that the defendant held 
only 7 bighas and no more. In the present suit 
brought, to eject the defendant from 1 bigha 17 
cottahs of land, — Held, that it was not maintainable, 
as it w'as for the determination of a question decided 
in the former suit. Gopal Chandra Roy v. Nabin 
Chandra Bhandabi . . 3 B. L. E., Ap., 34 

14S. Decision as to quantity of 

land lield, — Suit for rent, — Suit for measure- 
ment . — Civil Procedure Code (Act X of 1877), 
s, 131 — 111 a suit by ryots against their zemindai*, 
praying for measurement of certain land, and for 
a declaration of the amount of yearly rental, it 
appeared that, in a previous suit for rent by the 
zemindar against the ryots, the ryots had alleged 
that the amount of rent and the extent of land 
had been overstated by the zemindar, but the Court 
decided that the ryots were hound by a jummabundi 
signed hy them, and refused to try whether the 
extent had been overstated. Held that the present 
suit was not barred as res judicata. Roq-hoonath 
Mundud V. JtTG-auT Bundhoo Bose 

[I. D. E., 7 Calc., 214 : 8 C. L. E., 393 

149. Decision as to boundaries 

of land. — Civil Procedure Code (Act X of 1877), 
s. 13. — The plaintiff sued to recover certain lands, 
claiming them as a portion of A. and alleging that A. 
was portion of a mouzah which had been leased to him 
in putni by the zemindar. The suit was dismissed, 
on the ground that though A. was known as a part of 
the plaintiff’s mouzah, yet it had been included in 
a putni lease of an adjoining mouzah, which the 
zemindars had granted to the defendants previously 
to the date of the plaintiff’s lease. The plaintiff 
brought a second suit claiming another portion of A. 
an the same title. Held that the claim was barred as 
res judicata. Mohidin v. Muhammad Ahrahim, 1 
Mad., 245 ; Nmidkishore Singh v. Huree Perskad 
Mundul, IS W. It., 61; Prannath Sandy a I y. Mam- 
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Beeision as to boundaries of land-cow- 

tinned . 

coomar Sandy al, 2 C. h. M., 33 ; and Qobind Chunder 
Koondoo V. TgtucIc Chtinder Bose, J. L. li., 3 Calc., 
145, followed. Sunohya AIala v. Babi Churn 
Butt . . . , I. L. R., 6 Calc., 715 

S. C. SUiNDHYAMUlA V. DeVI ChXJBN BuTT 

[9C,L. E.,216 

150. — Failure of stilt 

for possession . — Where a party failing to obtain 
judgment for the possession of land claimed by her in 
her first suit as taufir, brought a fresh suit claiming 
the land as property belonging to her talook accord- 
ing to the true boundary line, — Seld, affirming the 
decision of the High Court, that her suit was barred 
by section 2 of Act VIII of 1859. Woomatara 
Bebia V. Unhopoobna Bassee 

[11 B. Ii. B., P. O,, 158 : 18 W. B., 163 

S. C. in High Court. Umatara Bebia v. Krish- 
na Kamini Basi . 2 B. Ii, B.., A. C., 102 

S. C. Woomatara Babee v. Unnopoorna Bossee 

[10 W. B., 4:26 

Shtb Shunkub Neogy V. HuiSo Soonhuree 
Goopta . . , ,13 W. B., 209 

151 ^ Suit for possession and to set 

aside sale in execution of decree. — Subsequent suit on 
the ground that sale was ah initio void . — When a 
plaintift* sues for possession and determination of 
right to a certain property, and to set aside an execu- 
tion sale of a portion of the property on the ground 
of irregularity, and his suit is dismissed on the 
merits, a subseq[ueut suit for possession of the pro- 
perty sold, on the ground that the sale w'as void 
ah initio, is barred as res judicata. Wooma Tara 
Delia v. Unnopoor na Dassee, 11 B. L. M., 158 s 
and Beriya Odaya Taver v, Katama Natchiar, 
11 Moore's 1. A. ', 50, cited and followed. Pigott n. 
Mohameu Aboo Syed , ,3 0. Ii. B., 253 

152. Suit to set aside sale in exe- 

cution of decree. — Sales under different decrees . — 
Reversal on appeal of decision setting aside sale . — 
Civil Brooedure Code, 1859, s, 2 . — In execution of a 
decree, the right, title, and interest of A. in a certain 
property w^ere sold and purchased by B. In execution 
of another decree, the right, title, and interest of A. 
and C. in the same property w^ere sold and purchased 
by D. In a suit by A. the sale to B. was set aside, 
hut oil appeal the decision of the Court of first 
instance was, upon consent of the parties, set aside, 
and the sale allowed to stand good. JD. sued for 
possession of the share of A. and C. in the property 
purchased by him, and obtained a decree for posses- 
sion of the share of C. only. D. now sued to set 
aside the sale to B. and for possession of the share of 
Ai Held that the suit was not barred by section 2, 
Act VII I of 1859. Channa Lal Sahit v. Manu 

Lal . . 5 B. L. E„ 220 : 13 W. B., 343 

153 . Subsequent suit on differ- 

ent grounds for same property,—<7et;a Pro- 
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Subsequent suit on different grounds for 
same property — continued. 

cedure Code, 1859, s. 2.~-Act XXIII of 1861, s. 11, 
— On the SOtli June 1855, S„ a Lingayat priest, died, 
possessed of moveable and immoveable property. The 
right of succession to it being disputed, the District 
Judge placed it under the management of the nazir, 
under Bombay Kegulation VIII of 1827, section 9. 
In 1869, B., representing himself as the disciple of S., 
and claiming, as such, to he entitled to the wdiole of 
the property left by S., brought a suit (No. 962 of 
1869) against the defendant to establish his right to 
the property in question, and to recover possession of 
it. The suit was compromised by an agreement, 
upon which the Court passed a decree on the 23rd 
March 1870, dividing the property of S. in certain 
shares between P. and the defendant. When B. 
and the defendant applied for possession of the pro- 
perty in execution of this decree, the nazir, who had 
it in his charge, resisted them. The execution pro- 
ceedings dropped in consequence of the death of B. 
The jfiaintifP thereupon (as a disciple of B., deceased), 
and the defendant sued the nazir separately, each 
claiming the whole property of S. The plaintiff’s 
suit was rejected on the ground that he failed to 
prove himself the disciple of B. In that suit the 
plaintiff produced neither the compromise made be- 
tween B. and the defendant, nor the decree passed 
on it in suit No. 962 of 1869. The defendant suc- 
ceeded in his suit, and obtained possession of the 
whole property. The plaintiff then sued, as the 
disciple of B., to recover from the defendant the por- 
‘ tion of the property of S.- which fell to the share of 
JB. according to tlie compromise on wdiich the decree 
in suit No. 962 of 1869 was made. Held by West, 
J., that the suit was barred, -first, because the plain- 
tiff had been judicially pronounced not to he the 
disciple of B. in his suit against the nazir to which 
the defendant was a party as the true successor or 
primd facie successor represented by the nazir in 
that suit. It was not open to those who had as 
heirs sued the official representative of an estate, and 
failed, to sue the owner, when ascertained, a second 
time on the same right. Secondly, because the 
plaintiff, in his suit against the nazir, w^as bound to 
bring forward every ground on wdiich he could claim 
the property ; and if the compromise effected by B. 
was such a ground, that compromise and the decree 
founded on it ought to have been brought forward to 
sustain the claim, as it would have shut out a ground 
of defence consisting of the defendant’s superior 
right. As the plaintiff omitted to do so, the more 
recent decree, wdiich pronounced him not entitled to 
any part of the property of S., super seded the earlier 
one, which ineffectually awarded B. a moiety of 
that property as against the person not in posses- 
sion ; and while that decree w'as unreversed, another 
decree could not be made awarding to the same 
plaintiff one-half of the same property in the same 
right as against the defendant whom the nazir repre- 
sented in the earlier suit. Held by PiNHEY, J., that 
the property claimed in the present suit had been 
specifically awarded to B. by the decree of the 23rd’ 
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Subsequent suit on different grounds for 
same property — continued, 

March. 1870, and if that decree were not time -barred, 
B. or his legal representative could obtain possession 
by taking out execution proceedings on that decree. 
The present suit, therefore, was barred alike by sec- 
tion 2 of Act Ylil of 1859 and section 11 of Act 
XXIII of 1861,, and the fact that execution of the 
decree in suit No. 96*2 of 1869 was time-barred did 
not confer on or any legal heir of his, a new 
right to sue for the estate of >8. or any part of it. 
Shivalin^aya tJ. Nag-altngaya 

[I. Ii. E.j 4 Bom., 247 

^ 54 ^ for same property on 

different cause of action.— Brocedure 
Codey 1859 y s. 2.— Ill 1856 the plaintiff, the zemindar 
of Tar la (who had attained his majority in 1853), 
instituted suits for the recovery of the two villages 
claimed in the present suit on the ground that the 
villages were jerayati, and had been temporarily 
alienated, and he claimed a right of resumption. It 
was decided that the villages had formed a mokasa 
jaghir from a date prior to that of the permanent 
settlement, and that, as they did not constitute a 
portion of the assets of the zeiniiidari at the date of 
the settlement, there was no right of resumption. 
Pending those suits, an order was issued by Govern- 
ment which plaintiff construed as a transfer to him 
of the Government right in the villages, and he 
founded the present suit upon the lapse of the 
mokiisa to Government, and the order transferring 
the right to him. Meld that the present suit was 
not res judicata, Rama Chandea Surya Aei- 
OHANDBANA DeO V. DaEVADA RaMANNA ChANDIEI 

[3 Mad., 207 

155 ^ Suit for same property on 

same cause of action.-— for ^possession . — 
Ciml procedure Codey 18o9y ss. 223, 224. — Where a 
suit was preferred for the purpose of recovering pos- 
session of defendants^ lands, for possession of which 
plaintiff had already obtained a decree against the 
same defendants and others, the suit was held to be 
barred, as the cause of action was not different 
from that which had been previously determined. 
Instead of asking for delivery of possession under 
section 224, plaintiff’s proper course would have 
been a resort to the provisions of section 223 of the 
Procedure Code. Ram Suen Muhton v. Jino- 
i^AUTH BHXJQ-auT ... 10 W. R., 396 

3 ^ 50 , Suit for confirmation of 

sale. — Subsequent suit for certificate of sale. — The 
purchaser at the sale of a taluk sold under a judgment 
upon a decree, sued to reverse the order of a Judge 
annulling the sale, and in that suit he craved confirm- 
ation of the sale, that he might be put into posses- 
sion of the taluk, and for a decree for mesne profits. 
This suit being dismissed on the merits, he instituted 
another suit, in which he craved a bynamah, or 
certificate of sale. Meld that the second suit was 
brought for the same causes and subject-matter as 
the first, and that the plaintiff was therefore precluded 
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by the dismissal of the first suit from obtaining it. 
Lamb v. Devvan Puddxjm Lochun 

[Marsh., 96 : W. R., E. B.,- 28 
1 Hay, 168 

157 , Suit for right to share in 

ancestral property. — Cause of action different .- — 
Judgment in former sitit. — A suit to establish the 
plaintiff’s right to a share of ancestral property, part 
of which was in his sole possession, cannot operate 
as a res judicata in a subsequent suit to recover 
possession of a part of the ancestral property wliicli 
was, as he alleges, in his sole possession, and from 
which he was forcibly evicted by the defendant dur- 
ing the pendency of that suit. Hueonath Eoy v. 
Gooroo Doss Roy. Gooroo Doss Roy r. Hctro- 
NATH Roy • o . . .7 W. R., 423 

158. Causes of action iden- 

tical. — Title. — Test for determination as to res judi- 
cata . — The plaintiff purchased certain lands from 
the heirs of a Mussulman proprietor : the defendant 
M. purchased other lands of the same estate from 
their co-heirs. , In 1861 the j)laintiff sued to have 
the sale to the defendant M. set aside. In the 
course of the suit, however, he admitted that he w'as 
in possessiou of all the lands he had bought, and his 
claim was, therefore, rejected. In 1869 the plaintiff 
brought a suit, in the form of a partition- suit, pray- 
ing for demarcation of the lands bought by the 
defendant M. and himself. It was treated as sub- 
stantially an ejectment suit, and rejected on the same 
grounds as the first suit, namely, his admission as 
above stated. In appeal to the High Court it was 
urged by the plaintiff that, since the date of his 
admission in the first suit, some of his tenants had 
attorned to the defendant M., and thus deprived, him 
of part of his land ; but as this allegation had not 
been made in his plaint, the Court refused to allow 
the point to be raised. The present suit was founded 
on the attornment of plaintiff’s tenants to the defend- 
ant M. alleged to have been made in 1868. The" 
plaintiff contended that, although the cause of action 
was in existence when the second suit was brought 
in 1869, yet that it had not been adjudicated upon, 
and that in appeal he had been prevented from 
arguing it. Meld that the plaintiff was estopped. 
The causes of action in the second and third suits 
were identical. Having striven to establish his title 
by one means and failed, the plaintiff could not estab- 
lish the same title by other means which were equally 
at his command when the previous suit was insti- 
tuted, and which were so connected with the grounds 
on which he in that suit relied, that they ought to 
have been submitted together for the consideration of 
the Court. In determining whether a question is 
res judicata, the Court will have regard to the sub- 
stance of the previous suit rather than its form. If 
the cause of action is based on a right identical in 
both suits, or on the same group of facts infringing 
that right, the second suit is barred. Hasam Ibra- 
him V, Manchaeam Kabiandas 

[I. L. B., 3 Bom,s 137 
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159 ^ Suit for share of joint pro- 

perty under an agreement. — Subsequent suit as 
heir.— A Hindu of the Sudra caste died in 1850, leav- 
ing him surviving his two widows, J3. and S,. a son M., 
and daughter I)., the children, respectively, of B. and 
S.> and an illegitimate son, the plaintiff. The plaintiff 
and M. continued to live together for some time after 
their father’s death. But subsequently, owing ^ to 
domestic quarrels, they lived separately, and the plain- 
tiff was allowed by M. a portion of the family pro- 
perty, under an agreement in writing. They were, 
however, joint and undivided in estate, and continued 
to be so until the death of M. in 1865. In 1866 the 
plaintiff brought a suit on the agreement, and obtain- 
ed a decree against B., S., D., and B. (a lessee of B,) 
for the property mentioned in the agreement. In 1870 
the plaintiff brought a second suit as heir of his father 
and brother, and claimed the whole of the ancestral 
property. Both the lower Courts rejected his claim as 
barred by the previous sui£. Held in special appeal 
by MELViiii and Nakabhai Habidas, JJ., that the 
claim was not barred, inasmuch as the former suit was 
brought on the agreement, while the latter was insti- 
tuted to establish plaintiff’s general rights as heir of 
his father and brother. Sadu d. Baiza 

[I. Ii. B., 4 Bom., 37 

100. Suit on a family arrange- 

ment, — Second suit for the same suhjeoUmatter as 
eo-sliarers. — Causes of action. — The defendant’s 
great-grandfather was uncle of one B. H., who was 
the great-grandfather of the plaintiffs, and they 
the defendant’s great-grandfather and his nephew 
B, H.) were entitled in equal half shares to a cer- 
tain vatan property. The defendant and his bro- 
thers now represented the former, and were entitled 
to bis half share, and the plaintiffs represented the 
latter, and were entitled to his half share. The 
plaintiff’s father, B. B.y lived with the defendant 
and the defendant’s brothers, M. and £., as mem- 
bers of an undivided family up to the year 1845, 
in which year the plaintiffs’ father, B. iZ., being 
then absent from the village, the defendant’s bro- 
thers, M. and £., executed a deed of partition 
whereby they divided the ancestral property into two 
equal shares, one half of wdiich the plaintiff’s father 
w^as to receive, the other half going to the defend- 
ant and his brothers. The deed, among other reci- 
tals, contained a clause to the effect that the plain- 
tiff’s father being then absent from the village, the 
defendant’s brothers would manage his share during 
his absence, and on his return hand the same over to 
him on his paying the expenses incurred by them in 
such management. In 1873 the plaintiffs’ undivided 
brother brought a suit against the defendant and 
others on an agreement alleged to have been executed 
between him (plaintiffs’ brother) and the defend- 
ant and his brothers by which the said brothers had 
bound themselves to return one-third share to him 
(the plaintiffs’ brother). This suit was dismissed 
as against the defendant, as he had not been a party 
to tha,t agreement, and plaintiffs’ brother was refer- 
red to a separate suit for partition against the de- 
fendant. The plaintiffs, therefore, now brought 
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the present suit, claiming their share in the vatan 
estate. The defendant {inter alia) contended that 
the suit was barred as res judicata by the former 
suit, that neither the plaintiffs nor their forefathers 
had enjoyed the property during the previous 150 
years, and that the claim was barred by limitation. 
Both the lower Courts allowed the plaintiffs’ claim. 
The defendant preferred a second appeal to the High 
Court. Heldy confirming the decree of the lower 
Court, that the former suit having been brought on 
an alleged agreement, it did not bar the present suit, 
which was based on the plaintiffs’ hereditary riglit 
to sue as members of the family. Nilo Ramchan- 
BEA V. Govind Bablae . I. D. K., 10 Bom., 24 

X0X. Suit under 

quent suit in right of heirship. — Bormer suit on dif- 
ferent grounds.— N, sued M. and iT., claiming pro- 
prietary possession under the Mabomedan law of a 
share in certain property by right of heirship to her 
deceased husband. She had previously sued the 
same persons to recover a portion of the same pro- 
perty under a Avill of her husband, and obtained 
a decree which was reversed on the ground of the will 
being invalid. Held (in accordance with the opinion 
of the Pull Bench) that the second suit wais not 
barred by section 2, Act VIII of 1859. Nousha 
Begum u. Umeao Begum , . 7 353“. “W., 60 

102. Suit for possession as 3aeir» 

ess. — Subsequent suit on ground of family custom . — 
In a suit governed by the Alitakshara, in which A.y 
a Hindu widow, w’as the plaintiff, and B. was one 
of the defendants, the plaintiff sought and obtained 
a decree for possession of certain lands to wdiicb she 
claimed to he entitled as mother and heiress of her 
deceased son. B. subsequently brought a suit 
against A.y alleging that he, and not A.y had become 
entitled thereto on the death of Ajs son, under a 
kulachar, or family custom, wdiich excluded female 
heirs, and gave him a preferential right among male 
heirs, and thereby sought to recover from her pos- 
session of the same lands, and alternatively to obtain 
a declaration that he was as such heir if then living 
entitled to possession of them on her death, and that 
a deed executed by her alienating a portion of them 
was valid only for her lifetime. Held that the 
decision in the former suit, that A. wms entitled to 
the lands as mother and heiress of her deceased son, 
w'-as conclusive against B.'s claim for possession 
during her lifetime, on the ground that she was not 
the heiress ; hut that the plaintiff was not barred by 
the adjudication in the former suit from setting up 
the family custom with the object of showing that 
on A,"s death he .would be entitled to succeed lier, if 
living, and was by reason of such heirship entitled 
to obtain a declaratory decree as to the deed of alien- 
ation. Dooega Persad Singh v. Duega Konwaei 
[I. L. B., 4 Calc., 190 : 3 C. L. B., 31 
L. R., 5 I.. A.,: 149^ 

163. Suit for property in riglit 

of inlieritanee. — Ground of claim disposed of Ui 
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former suit. — Civil Procedure Code^ 1859 ^ s.2. — In 
a suit to recover, in virtue of a riglit of inheritance, 
a share of a deceased father’s estate from which 
plaintiff had been ousted in 1858, — JSeld that as 
the plaintiff had brought a suit in 1853 in which 
she claimed the same properties as belonging to her 
father’s estate, and had accepted and acted upon 
the decree then passed, which excluded the pro- 
perty ill question from her claim, her present suit 
was barred by section 2, Act VIII of 1859; and 
further that she could not claim the property on 
the ground of a soienamah by which it was admit- 
ted and declared that the property belonged to her 
father’s estate, when it had been already decided 
ill the former suit that it ought not to appertain to 
that estate. Syudoonissa t;. Feda Hosseik 

[12 W. R., 182 

X64. Compromise of suit.— 'CiuiZ 

Procedure Code, 1859, s. 2. — Suit on same cause of 
action as former suit. — A suit between two brothers, 
A. and P., respecting ancestral property, was com- 
promised, and the particulars of the compromise 
embodied in a razinama presented in Court by both 
parties. A. having died, his widow and B. presented 
in Court another razinama embodying the particulars 
of an arrangement respecting the property in which 
she had become interested as widow, and which was 
comprised in the former razinama; and of this 
second razinama they subsequently put in an 
amended copy. Held that a claim arising out of 
such arrangement could not, within the meaning of 
Act VIII of 1859, section 2, be considered to have 
been a cause of action heard and determined in the 
former suit. Lakshmi Ammal v. Tiearam Tovaji 

[1 Mad., 240 

105 , Suit for property as joint. 

— Former suit for same property as separate , — Civil 
Procedure Code, 1859, s. 2. — The plaintiffs in the 
present suit claimed, as the heirs of J., certain pro- 
perty from AT., the daughter of E., alleging that such 
property was the joint and undivided property of E. 
and J. to which on E/s death J. had succeeded. The 
plaintiffs had formerly, after the death of J., sued M. 
for such property, alleging that it was the separate 
property of E., and that on the death of E.^s widow’- 
they were entitled to succeed thereto. that the 

decision in the former suit that such property was the 
separate property of E. to which M. was entitled to 
succeed on the death of his widow w^as a bar to their 
present suit. Radhia v. Beni 

[I. L. R.,1 All., 560 

100 , — Suit for property as heirs. 

— Failure to put forward all prounds. — Civil Proce- 
dure Code (Act VIII of 1859), s, 2. — Former suit to 
recover same property on different grounds. — Certain 
property, originally belonging to the husband of the 
plaintiff, w^as conveyed by him by deed of gift to his 
daughter, after her marriage with the defendant, as 
her stridhan. Some years after the daughter’s death, 
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the plaintiff brought a suit to recover the property, on 
the ground that the deed of gift was a forgery, and 
that she was entitled to the property as heiress of her 
husband ; but her suit wms dismissed, the deed of gift 
being found to be genuine. In a suit subsequently 
brought to recover the same property, on the ground 
that the plaintiff w’-as heiress of her daughter, — Held 
by the majority of a Full Bench (Garth, O. J., dis- 
senting), that the suit w’as barred. DenobunbhoO 
Chowdhey V. Keistomonee Dossee 

[I. li. R., 2 Calc., 152 

167. Suit for specific sum of 

money. — Act VIII of 1859, s. 2. — In a suit for a 
specific sum of money, it was held, in accordance 
with the Full Bench decision in Dinohundhoo Chow- 
dhry v. Kristomonee Dossee, I. L. E., 2 Calc., 152, 
that the plaintiff was bound to put foiuvard every 
right under which he claims. Bhbekalall v. 
Bhuggoo Ball . . I. L. B., 3 Calc., 23 

100 , Subsequent suit for same 

cause of action but larger amount — Civil 
Procedure Code, 1877, s. 13. — The decision of a Dis- 
trict Judge deciding that the plaintiff is not entitled 
to sue in a suifc for road cess, where the amount 
claimed is less than ft 100, and therefore no second 
appeal lies to the High Court, is a bar to a second 
suit in which the amount claimed is above ftlOO. 
David v. Grish Chhnder Ghha 

[I. L. B., 9 Calc., 183 : 11 C. L. B., 305 

109 , — Suit for account. — Subsequent 

suit for balance due. — Principal and agent. — In the 
mofussil, if a principal, in a suit against his agent, 
prays merely that the defendant be ordered to render 
accounts to the plaintiff, a second suit brought by 
him for the recovery of the money found due by the 
defendant on examining the accounts wdll not be 
barred as res judicata.^ Gobind Mohxjn Chhoker- 
BTJTTY V. ShERIEE 

[I. L. B., 7 Calc., 169 : 8 C. L. B., 357 

170 . Suit to recover property 

fromzur-i-pesligidars. — Subsequent suit alleging 
discharge of mortgage. — Civil Procedure Code, 1859, 
s. 2. — Different cause of action . — The plaintiffs had 
brought a former suit to recover possession of certain 
property w^hich had been mortgaged to the defendants 
under a zur-i-peshgi lease, and obtained a decree for 
possession on their depositing the sum which the 
Court found to be due on the mortgage. The plain- 
tiffs delayed applying for execution till four years 
after, when they alleged that the money had been 
paid off by the usufruct of the land. Their applica- 
tion having been refused they brought the present 
suit for possession, alleging that the debt had been 
dicharged by the usufruct. Held that the present 
cause of action within the meaning of Act VIII of 
1859, section 2, w^as a fresh cause of action as com- 
pared wuth the former one, which was for an adjudi- 
cation of the state of the accounts between the 
parties up to a certain date, whereas the latter had 
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Tefereuce to the accounts since that date. Roy 
Dineitk Doyal ij. Sheo Golam Singh 

[22‘W, B.,m 

17X. Suit to set aside attacli- 

ment. Dismissal of. — Subsequent suit to recover 
property, — The plaintiff sued to raise an attachment 
placed upon a certain house, hut failed in the lower 
Court, and the decision of the lower Court was . con- 
firmed upon appeal. The house was then sold. The 
plaintiff sued the purchaser to recover possession of 
it. Held that he was not estopped from suing hy 
the decision in the former suit refusing to raise the 
attachment, and that such decision could not he given 
in evidence in the latter suit. Mono Bal’EEISHNA 
Mtjle «j. Shek Saheb valad Badrhddin Kamble 
[5 Bom., A. a, 199 

172. Suit to establish title. — 

Former suit to raise aMachment. — JT. sued to estab- 
lish his title to a house purchased hy him from 
D. D/s guardians during minority, alleging that the 
greater part of the purchase-money was employed in 
paying off a mortgage-claim upon the house; thac 
after he had obtained possession under his deed one 
D, S.f the holder of a decree against D. H/s guar- 
dians, attached the house ; and that he brought the 
suit to raise the attachment in which having failed 
he paid into Court the amount of I). SJs claim. 
Held that K. was not estopped from bringing this 
suit against D. D, by the decree in his former suit to 
raise the attachment, which declared that the deed of 
sale now relied upon was frandiilcnt and void as 
against D. S. Dagdu bin Daud Teli Pakdeshi v. 
Shek Saheb valab Badruddin Kamble 

[2 Bom,, 869 : 2nd Ed., 348 

173 , Suit to set aside order re- 

leasing^ from attachment properties as to 
which a former suit has been dismissed.— 
Civil Frocedure Code {Act VIII of 1859), ss. 2 and 
7. — Relinquishment, — Mortgage made during in- 
fruotuous attachment. — Subsequent attachment and 
Sale. — -S., on the 30th December 1870, obtained an 
ex parte decree a.gaiiist D., in execution of which he 
attached properties X. and Y. on the 4th January 

1871, I), applied for are-hearing, which was grant- 
ed; and on the 3(itli of December 1871 a decree was 
again passed against D., in execution of which the 
same properties were attached on the 9tli of August 

1872, and purchased at the execution-sale on the" 1st 
August 1874 hy R. On the 14tli February l«7l, D. 
had executed a solehiiama and mortgage in favour of 
G., pledging, among other properties, X. and Y. as 
security for a loan made to him by G. Z>. having 
made default in payment, G. obtained a decree 
against him in terms of the solehnama on the 28th 
February 1871. Subseeiuently, D. granted another 
mortgage of the same properties in favour of G. G. 
sold his decree and mortgage to the plaintiff, who in 
execution of the decree attached properties X and Y. 
in these execution proceedings ‘ 1^. brought forward 
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Suit to set aside order releasing from 
attachment properties as to which a 
former suit has been dismissed— cowiJa- 
naed. 

the fact of his purcliase of the same properties in 
August 1874, and Ins claim was allowed, and the pro- 
perties X. and Y. released from attachment on the 
4th March 1876. The plaintiffs had, on the 8th 
March 1872, obtained a mortgage from D., on which 
they had obtained a decree on the 28tli September 
1874, in execution of which they had attaelied X, and 
Y. ; but on R. claiming them under his purchase in 
August 1874, an order was made on the lOtli April 
1875 releasing X. and Y. from attacliment ; and in 
a suit by the plaintiff to set aside that order, they 
failed as to properties X. and Y., on the ground tliat 
those properties were not included in the mortgage of 
March 1872. In a subsequent suit hroimht by tlie 
plaintiffs against R. and I), to set aside the order of 
the 4th March 1876, and to have X. and Y. declared 
liable to he sold under the decree of the 28th Febru- 
ary 1871, — Held that the suit was not barred under 
section 2 of Act VIIL of 1859 hy the decree iirthe 
previous suit, nor was it barred hy section 7 of the 
same Act. Held, also, that the purchase hy R. in 
August 1874 was subject to the mortgage to G. of 
the 14ih February 1871. Rabhanath Kunbu t?. 
Land Mortgage Bank oe Inbta 

[I. L. B., 6 Calc., 559 : 8 C. D. B,., 10 

174. Attachment, Application 

to remove. — Removal of attachment unknown to 
applicant. — Failure of application. — Second at- 
tachment. — Second application to remove. — Heio 
cause of action. — The plaintiff, mortgagee in posses- 
sion of certain property, applied for the removal of 
an attachment placed on it by the defendant in exe- 
cution of a decree agaiiist a third party. In default 
of payment of court fees by tlie defendant the attach- 
ment was removed, hut in ignorance of this fact the 
plaintiff’s application was proceeded with, and ulti- 
mately rejected. The plaintiff then brought a suit 
for a declaration of his right, hut it was dismissed, 
on the ground that the attachment had already been 
removed. Subsequently the defendant placed a se- 
cond attachment on the property, which the plaintiff 
again applied to remove. The defendant contended 
that the plaintiff’s application was barred by the pro- 
ceedings on the first attachment. Held that the 
decision on tlie plaintiff’s first application having no 
object existing on wiiich to operate, the attachment 
having then been removed, it could not properly be 
regarded as res judicata at all, since no one was se- 
riously interested in having it decided in a different 
way; and that supposing submission to that decision 
on the part of the plaintiff for a certain time could 
have given it a final effect, there had, r.s a matter of 
fact, been no such submission, the plaintiff having 
done all that was incumbent on him to get the sum- 
mary inquiry and orders replaced by a formal trial 
and judgment : and that there was nothing, there- 
fore, in these proceedings disentitling tbe.defeiidant to 
oppose the second attachment. Held, also, that the 
second attachment, after the first had been removed, 
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tinued. 

was a new and distinct act, giving rise to anew cause 
of action, or complaint, to the plaintiff, on which, in 
any case, he was entitled to a fresh inquiry and deci- 
sion. Kashinath Moesheth -y. Eamohafdra 
Gopinath . . .1. L. E., 7 Bom., 408 

175 . _ — for declaration of title. 

— Subsequent suit for possession . — Application to re- 
move attachment. — B. sold to J. a turuf of which 3| 
kanees were subsequently attached on a decree ob- 
tained by M. After objecting unsuccessfully to the 
attachment, J, brought a suit against the auction- 
purchaser, joining B. as a defendant, to have it 
declared that the 3| kanees belonged to himself ; but 
failed on the ground that he was holding it benami 
for B. Subsequently the auction-purchaser bought 
from B. the rest of the talook and sued her for 
possession. J. got himself entered as a defendant 
under section 73, Act VIII of 1859. Held that 
there was no identity between the subjects of the two 
suits, and J.^s former suit for all that he was then en- 
titled to sue for on the cause of action that he had on 
the attachment did not deprive him of his right 
to a fresh and independent judgment in the present 
case. Bieldi also, that the former judgment did not 
create an adjudication of the cause in the latter suit, 
and if evidence, it was not conclusive evidence or 
binding on the Judge, Ram Chunder Chowdhry 
c. Kashee Mohun . , .21 W. B., 57 

17 @. Continuing contract. — Suit 

for damages, — A., on the 1st of February 1868, 
entered into a contract with B. to supply him with 
straw for twelve months, the supplies to be sent as 
ordered daily. On the 12th of March B. brought an 
action in the Small Cause Court against A. for dam- 
ages sustained by the plaintiff by reason of A ’s hav- 
ing failed to supply straw as agreed upon. The 
Judge decided the questions in issue (namely, of the 
factum of the contract and the authority of the 
person who executed it in A.\s behalf) in favour of 
B., and gave him a decree. On the 21st of April, 
a second suit was brought by B. against A, on the 
same contract. The claim was for damages sus- 
tained by the plaintiff’ by reason of A.^s having failed 
to supply straw as agreed from the 20th ot Febru- 
ary to the 17th April. That suit was dismissed, the 
Judge holding that the matter was res adjudicatu, 
as he considered that the contract was an entire one, 
and that B. had shown by suing on it for general 
damages, that he treated it as such, and had elected 
to rescind it. On the 9th of May a rule nisi was 
granted for a neAv trial, and on the 16th of May the 
rule was made absolute. On the 12th June, at the 
new trial, a decree w^as made in favour of B. for so 
ninch of the damages claimed as had been sustained 
subsequently to the date of the decree of the 25th 
March. In an action brought by B. on the same con- 
tract for damages sustained between the l7th April 
and the 16th of June, by reason of A. having failed 
to supply straw according to the terms of the same 
contract, A. denied that there had been, any such 
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Continuing contract — continued. 

contract, and further pleaded that the matter of the 
contract, if there had been one, had already been ad- 
judicated. upon. On a reference from the Small 
Cause Court, JSeld that the finding of the Judge 
upon the contract in the action brought on the 12tli 
of March was conclusive between the parties, and, 
that At's plea of res adjudicata was not well found- 
ed. Cook n, Jabub CsANuiiA Nandi 

[2 B. li. E., O. C., 48 

177. Suit on joint contract — 

Civil Procedure Code, s. 2. — Suit on joint bond . — 
B. and B, executed a bond, by wliicb they mort- 
gaged certain lands as security for a loan taken 
hy tbem from the plaintiffs. A suit was brought 
and a decree was obtained by the plaintiffs against 
D. and B., under whicli they recovered a portion of 
the amount due on the bond. The plaintiffs now 
sued iS. and others, on the ground that they w^ere 
joint proprietors of the land mortgaged, that the loan 
was taken by D. and R., as managers for the use of 
all the parties interested, and for carrying on their 
joint business and trade, and that therefore they were 
all jointly liable, ffeld that the suit could not be 
maintained. liamnatli Boy Choiodry v. Chunder 
Selchur Mohapattur, 4. W. B., 50, dissented from. 
Nuthoo Lall Chowdhry V. Shoukee Lall 

[10 B. L. E., 200 : 18 W. E., 458 

173 , Civil Proce- 

dure Code, 1882, ss. 13 and 43. — Joint otvners. 
— Suit against one share. — Decree against pro- 
perty , — Claim by other co-shaver allowed. — Suit 
against both sharers. — Through ignorance of the 
position of affairs, one only of two persona, joint 
owners in a property, was sued for a debt for which 
the property had been pledged by the person sued, 
and a decree was obtained and execution issued 
against the property ; and in such execution proceed- 
ings the other sharer put in a claim, and obtained 
an order releasing her share of the property from at- 
tachment. A second suit was then brought hy the 
judgment- creditor against both sharers, for the pur- 
pose of making the share of the co- sharers, who had 
not been previously sued, available to satisfy the de- 
fendant, and praying that the order releasing the 
property from attachment might he set aside. Meld 
that such a suit would lie, and would not be barred 
as res judicata. Nobin Ch andra Roy v. Mag-an- 
tara Dassya . . I. li. E,, 10 Calc., 924 

179 , Suit for ar- 

rears of rent, — Joint and joint and several liability. 
— In the year 1877, A., who was the owner of a 
fractional share of a zemindari, which w^as let in 
pntni, and of a 4 annas share in the putni, sued his 
co-sharers in the xmtni for his share of the arrears of 
rent for the years 1873 to 1875, after deducting the 
rent of his 4 annas share. Before the hearing of 
the suit, B. intervened, alleging that he had pur- 
chased a 6 annas share of the putni,* and he was 
made a defendant. A. then discovered that liis co- 
sharers in the putni bad sold their remaining shares 
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to C. A. applied to make C. a party to the suit, 
and suhsequeiitly for leave to withdraw the suit. 
Both these applications were refused, and a decree 
for the arrears of rent was made. A. alleging that 
he did not wish to enforce the decree in the previous 
suit, then instituted this suit against C. and the de- 
fendants in the former suit, for the purpose of reco- 
vering arrears of rent for the years 1874 and 1875 
from Q. ill proportion to the share purchased by him. 
JBTeld that the relative position of 0. to the defend- 
ants, whose share he had purchased, resembled that 
which exists between persons who have made them- 
selves jointly and severally liable to perform a parti- 
cular contract,* and that as a decree obtained against 
one of the joint and several promisors without satis- 
faction is no bar to a suit against another, the pre- 
sent suit was not barred by the decree obtained in 
the suit of 1877. Nuthoo Lall Chowdhry v. Shou- 
icee Lall, 10 B. L, iZ., 200 i and Semendro Coomar 
MullicJc V. Rajendro Lall Moonshee, I. L. 3 
Calc., 3o8, distinguished. Dhuicput SiNa n. Sham 
SOONDER MiTTEB 

[I, Ii. E., 5 Cale., 291 : 4 O. D. E., 501 

130 . ^ — Judgment 

against one co-sharer, Effect of, on interest of other 
co-sharers . — Code of Civil Procedure {Act X of 
1877), s. IS, expl. o.— Repeal, Effect of. — Explana- 
tion 5 to section 13 of the Code of Civil Procedure 
would not make a judgment obtained in a suit 
against one co- sharer binding on another co- sharer 
no party to such suit, in respect of the rights 
enjoyed in common by such co-sharers in their com- 
mon property. Nor could such explanation be ap- 
plied to a case instituted, or the judgment delivered 
in such case, during the time when the old Code of 
Civil Procedure was in force. Hazie GAZin. SoNA- 
MONEE DASSEE 

[I. L. E., 6 Calc., 31 ; 6 C. L. B., 516 

181. Suit on movtgage.— Right 

of mortgagee to exercise another remedy after oh- 
iaining decree for sale. — A mortgagee can resort 
to all his remedies on the mortgage at the same time, 
and is not estopped in an action on the covenant to 
pay the mortgage-money by the fact of his having 
obtained a decree for sale. Mackinnon v. Gunnes 
Chundek Dby . , 1 Ind. Jur., 3N. S., 370 

182. - — Civil Procedure 

Code, 1859, s. 2. — Suit to set aside sale under mort- 
gage-decree.— Suhseguent suit to declare property 
liable to sale. — Certain property having been sold 
in execution of a money-decree against the represent- 
ative of a mortgagor, a suit was instituted and a 
decree obtained setting aside the sale as being that 
of land in which the mortgagor had no interest. The 
holders of the original money-decree then again 
brought a suit to obtain a declaration that the said 
property was liable to be sold in satisfaction of the 
said decree. Seld that the matter in issue having 
been heard and determined by a Court of compe- 
tent jurisdiction, the suit was barred by section 2, 
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Act Vin of 1859. Nitfite Chundee Paije Chow- 
HHEY V, Luokhee Monee DAjBEE . 9 W, E., 300 

133 ^ — : : — TaMng money-decree on 

mortgage. — Registration Act, XX of 1866, s.oB . — 
Suit on mortgage-bond. — A proceeding under section 
53 of Act XX of 1866 \vas a suit of a civil nature within 
the meaning of section 1, Act Vlllof 1859, independ- 
ently of any peculiarities in the special procedure to 
be adopted. Therefore, where a creditor had resorted 
to the summary procedure provided by section 53, and 
had recovered a portion of his claim in execution of 
the decree so obtained, a regular suit subsequently 
brought to enforce his remedies on the bond, giving 
tbe defendant credit for the amount already recovered, 
was barred by section 2, Act VIII of 1859. Emam 
M oMTAzooBEEisr Mahomed V. Rajcoomae Doss. 
Haean Chuhdee Ghose v. Dikobundhoo Bose 

[14 B. D. R., P. B., 408 : 23 W. R., 187 

Mothoora Mohen Roy Chowbhey v. Pearee 
Mohun Shaha . . . 23 W, B., 344 

But see Utshtjb Naeayaw Chowdhry u. Chittba 
Raka Gupta . . 8 B. L. R., Ap., 92 

S. C. OoTSHUB Naeaiit Chowdhry v. Chittea 
Reoka Goopta . . 17W. R„154 

where it was held that a regular suit will lie for a 
declaration that property mortgaged by a bond on 
which a simple money-decree had been obtained by 
the mortgagee under tbe provisions of Act XX of 
1866, continues liable for the decree though in the 
hands of a third person. 

184. Civil Procedure 

Code, 1859, s. 2. — Suit on mortgage-bond. — Registra- 
tion Act, 1866, s. 53. — A. having a simple mortgage- 
bond, which was specially registered, obtained a sum- 
mary decree under the provisions of the Registra- 
tion Act, and attached the lands under mortgage to 
him. Prior to A.\s decree these lands had been at- 
tached by other creditors, and subsequently to A/s 
decree they were sold to B. After such sale A., under 
his attachment, sold the right, title, and interest of 
the mortgagor, w^hich he himself purchased. A. now 
sued the mortgagor and JB. to enforce his mortgage 
lien against the mortgaged properties. Held that, 
according to the decision of JSman Momtazooddeen 
Mahomed v. Rajooomar Hass, 14 B. L. R., 408, the 
suit should be dismissed. Doss Money Dossee v. 
JONMBNJOY MuLLIOK 

[I. D. R.S 3 Gale., 363 : 1 0. D. R., 446 

185 . Civil Procedure 

Code, 1859, s. 2. — Suit to enforce lien on bond after 
suit in which money-decree has been obtained. — B. 
sued on a bond to recover its amount and to enforce a 
mortgage lien. He obtained only a money-decree on 
the 26th of August' 1871. H., who also held a decree 
against the same debtor, caused a portion of the 
property which had been included in the plaintiff^s 
mortgage to be brought to sale. B. instituted a 
second suit on the 21st of January 1873, to enforce 
the lien. Held (in accordance with the opinions of 
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Ttjeneb, Oldeield, and Beodhuest, JJ., Stuaet, 
C.J.i and Peaeson, J. dissenting) that the suit was 
mimaintainable. Bhao Sinoh v, Het Eam 

[7 3sr. W„ 17 

130 , Sip^it to enforce lien on 

mortgaged property . — First and second mort- 
gagees.— Ill 1870 M. granted a certain person a 
lease of a certain zeinindari share, for a term of 
years, at an annual rent, A., as the lessee^s surety, 
hypothecating a niouzah called A. as security for j 
the payment of such rent. In 1871 L. gave B. a 
bond for the payment of certain moneys, hypothe- 
cating mouzah A. as security for their payment. In 
1872 and again in 1873 M, obtained a decree in 
the Kevenue Court against his lessee and A., his 
surety, for arrears of rent. In execution of the de- 
cree of 1872 M, caused A.V rights and interests in 
mouzah A. to be put up for sale, and purchased them 
himself. In 1874 B. sued A. and M. to enforce his 
lien on mouzah A. M, defended this suit on the 
ground that he was the holder of a prior lien on the 
property. The Court gave B. a decree in 1875, 
holding that he was entitled to an order for the sale 
of the property, but that it would be competent to M. 
to sue to enforce his lien, and that, when he did sOj 
the purchaser under B’s decree would have the 
option of discharging the first incumbrance. The 
property was accordingly put up for sale in execution 
of B,*s decree, and was purchased by B. himself. 
In 1876 M. sued A. and B. to enforce his lien on the 
property, claiming to recover by the sale thereof the 
amount of the arrears of rent awarded by the decrees 
of 1872 and 1873, together with the costs awarded 
him in the Revenue Court, and interest. Held, affirm- 
ing the judgment of Stuaet, C. J., that the decree of 
1875 did not preclude M. from claiming to enforce 
his lien on mouzah A,, nor was his claim affected by 
the circumstance that he had brought to sale in exe- 
cution of the decree of the Revenue Court the rights 
and interests of A. in that mouzah. All that was then 
sold was the equity of redemption, which was sold to 
satisfy the money-decree held by M. No doubt the 
proceeds of the sale would, after satisfaction of the 
costs of the decree, go pro tanto to the satisfaction of 
the sums secured by the first incumbrance, but M. 
by selling in execution the mortgagor's equity of re- 
demption did not forego his incumbrance. Reid, also, 
that M. could not enforce his lien for the recovery of 
the costs incurred by him in the Eevenue Courts, as 
the surety-bond did not provide for the payment of 
such costs that he could enforce his lien for the re- 
covery of interest, as that bond did provide for the 
payment of interest; and that the moneys realised by 
the sale of the equity of redemption of the property 
in the execution of the Eevenue Courtis decree of 
1872 must be applied, in tlie first place, in satisfac- 
tion of the costs of the suit in which that decree was 
made, aud then in satisfaction of the arrear sued for 
in that suit, or the balance of that arrear, and of the 
arrear sued for in the second suit, with interest at 
the rate agreed upon in the surety -bond from the date 
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of the accrual of those arrears until realisation, 
Babulal 73, IsHEi Paesad Naeain Sikoh 

[I. Ii, B., 2 All., 582 

137 . Suit for possession. — Agree- 

ment not to appeal. — Suit for possession in terms of 
agreement. — A. having sued B. for possession of a 
piece of land and obtained a decree for possession of 
portion only, entered into an agreement, by the terms 
of which he was to take a greater part of the land 
than he was entitled to under the decree upon the 
condition that he (A.) should not prefer an appeal, 
and that in the event of his doing so the whole land 
claimed in the suit should become the property of B. 
Ill contravention of this agreement A. appealed and 
obtained a decree for possession of the entire piece of 
land, whereupon B. instituted a suit claiming to have 
possession of the same in terms of the agreement. 
Held that the agreement was valid, although its 
effect was practically to render the former suit in- 
operative, and further, that the previous suit between 
the parties was no bar to B/s suit, a new cause of 
action having arisen upon the breach of the agree- 
menti Jati Ram Taiookdae v. Bass Eam Kolita 

[3 0. L. R.J 574 


7. MATTERS IN ISSUE. 

183 . Reasons for decision,— 

Hsioppel hy former judgment, — Final decision of 
same question. — A party to a suit is not estopped, 
merely by the reasons which a Judge may give for 
his decision. In order to make out that a decision 
in a former suit is an estoppel, it must be established 
that the same identical question has been formally 
raised and finally decided. Nugendue Naeain r, 
Eughooeath Naeain Dey . W. R., 1864, 20 

189, ^ Collateral mat- 

ters. — Such matters only as are decided between the 
parties by the decree in the suit ought to be treated 
as binding against them in subsequent litigation. 
No part of the reasoning on the findings of facts 
which have induced the Court to come to its decision 
is binding as between the parties further than for 
the purposes of the particular decision. Aukhib 
Chundee Mookeejbe V. Shib Naeain Ghose 

[15 W. R., 527 

Hueo Doss Dostsdae v. Hueo Peia 

[21 W. R., 30' 

Eamasami Padeiyatchi Vieasami Padeiy- 

ATCHi .... 3 Mad,, 272 

190. Opinions not material to 

decision. — Civil Procedure Code, 1877, s. 13 . — 
Judgment. — Decree. — In order to see whether a ques- 
tion is *U'es judicata within the meaning of 
section 13 of the Code of Civil Procedure, the for- 
mer decree and the questions decided thereby must 
alone be considered. The words in section 13 of the 
Code of Civil Procedure, “ has been beard and finally 
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Opinions not material to decision— con- 

Untied. 

decided by siicli Court/’ do not apply to an opinion 
expressed in the judgment on other issues not 
material for the purpose of the decree, though pro- 
perly determined under section 204 of the Code of 
Civil Procedure by the Court of first instance, 
JS'ifimut Khan v. Phadu Piildia^ I, L, JS., 6 Calc., 319 ; 
and Lachman Sin^h v, Mohan, I. JL. J£., 2 All., 497, 
dissented from. DiiYAEAKONDA. Nakas amma d. 
Devakakonda Kanaya , I. Xi. R., 4 Mad., 134 

X91. Decree not in conformity 

with judgment. — Civil Procedure Code, 1882, 
s. 13 . — Omission to malce reservation in decree 
though in jiidgtnent. — It is by the decree and not by 
the judgment that a question of res judicata must be 
decided. In 1881 A. sued K. and others claiming a 
declaration of his title to certain land and an injunc- 
tion against interference with his possession. K. 
claimed part of the land by purchase from M. The 
Munsif decreed for and this decree was confirmed 
on appeal by the District Judge, but in his judgment 
the District Judge recorded that K.^ s claim was not 
adjudicated upon and that he should bring a fresh 
suit if he had any claim. In 1883 K. sued A. to re- 
cover the land, which he claimed by purchase from M. 
A. pleaded that the claim was res judicata by virtue 
of the decree in the former suit. The District Munsif 
and, o\\ appeal, the District Judge, held that the claim 
was not judicata and decreed for K. Meld, on 
appeal to the High Courf, that as no reservation was 
made in tlie decree of X . ’5 right to bring another suit, 
the plea of res judicata was good, but that, under the 
circumstances, an opportunity should be given to K. 
to apply to the District Court to have the decree in 
the former suit brought into conformity with the 
judgment. This having been done, the decree of the 
lower Courts was confirmed. Aval a v. Kupptj 

[I. D. R., 8 Mad., 77 

192 , Finding in judgment not 

embodied in decree.— for enhancement of 
rent . — Cioil Procedure Code {j,ctX of 1877), s. 13. 
— A. brought a suit against P. for enhancement of 
rent. P.^s defence was, first, that no notice of 
enhancement had been given ; secondlg, that the rent 
was not enhanceable, as he and his predecessors iii 
title had held it at a fixed rent from the date of the 
permanent settlement. The suit was dismissed on 
the ground that no notice had been given ; but the 
Munsif stated in his judgment, that he considered 
the rent enhanceable, because he did not believe in 
the genuineness of the documentary evidence pro- 
duced by P. The decree merely ordered that the 
suit should be dismissed, the portion of the judg- 
ment as to the enbanceability of the rent not being 
embodied in the decree. P., tliei’efore, had no right 
of appeal against that portion of the judgment. In 
a subsequent suit by N. against P., for enhancement 
of rent of the same tenure, — Meld that, on the rule 
laid down by the Privy Council in Soorjeemonee 
Pogee t. Suddanund Mohajpatter, 12 B. L. M., 304, 
and Krishna "JBehari Kog v, Bumoari Lall Kog, 
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I. L. E., 1 Calc., 144, P. "was precluded, by the 
decision in the former suit, from denying that the 
rent of the tenure was enhanceable, although the 
decision on that point was not embodied in the 
decree. The material findings in each case sliould be 
embodied in the decree, and if they are not, it is in- 
cumbent on the parties, to avoid their being bound 
by decisions against -which ttiey have no right of ap- 
peal, to apply to amend the decree in aecordance with 
the judgment. Niamut Khan v. Phadu Buldla 
[I L. R., 6 Calc., 319 

S. C. Niamut Khan v. Bhadu Buluia 

[7 C. L. B., 227 

But see Run Bahabue Singh v. Lucho Kobe 
[I. L. R., 11 Calc., 301 : L. R., 12 I. A., 23 

193, Ohjections hg 

respondent to decree , — Civil Procedtire Code, 1882, 
ss. is, 540, 3$1, 584. — In a suit to obtain possession of 
certain property, and to set aside a deed called a deed 
of endowment (wakfnama) on the ground that the 
defendant had fraudulently obtained its execution, 
the defendant pleaded (i) that the deed w’as a valid 
one, and (ii) that she was in possession of the pro- 
perty in satisfaction of a dower-debt, and her posses- 
sion could not be disturbed so long as the debt 
remained unsatisfied. The Court of first instance 
held that the deed was invalid, but ttmt tlie defend- 
ant was entitled to remain in possession of the 
property till her dower- debt was satisfied, and the 
Court passed a decree which merely dismissed the 
suit, without embodying the finding as to the deed. 
On appeal by the plaintiff to the District Judge, tlie 
defendant filed objections under section 561 of the 
Civil Procedure Code in regard to the first Court’s 
decision that tlie deed of endowment was invalid. 
The Judge dismissed the plaintiff’s appeal, affirming 
the finding as to dower, and, refusing to decide the 
question of the validity of the deed as being unneces- 
sary for disposal of the claim, disallowed the defend- 
ant’s objections. The defendant appealed to the 
High Court. Meld by the Pull Bench (Olbeibld 
and Mahkoob, JJ., dissenting) that if a decree is, 
upon the face of it, entirely in favour of a party to a 
suit, such decree being the thing which by law is 
made appealable, and nothing else, that party has no 
right of appeal therefrom. If, in the judgment of 
which such decree is the formal expression, findings 
have been recorded upon some issues against that 
■party, and he desires to have formal effect given to 
them by the decree, so as to allow of his filing objec- 
tions tbereto under section 561 of the Civil Procedure 
Code or of appealing theiefroin under section 54*0, be 
must take steps under section 206 to have the decree 
properly brought into conformity with the judgment, 
so that there may be matter on the face of it to 
show that something has been decided against him ^ 
hut if he fails to take this course, the decree, though 
in general terms, will stand good as finally deciding 
the issues raised by the pleadings upon which the 
ultimate determination of the cause and the deciee 
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itself rested. The findings in a judgment upon 
matters which subsequently turn out to be immate- 
rial to the grounds upon which a suit is finally dis- 
posed of, as to the plaintiff’s right to any portion of 
the relief sought by him as declared by the decree, 
amount to no more than obiter dicta, and do not con- 
stitute a final decision of the kind contemplated by 
section 13 of the Civil Procedure Code. Held, 
also, that, in the present case, the Judge was right 
in holding that the question as to the validity^ or 
otherwise'of the deed of endowment was wholly im- 
material. The judgment of Straight, J., in Lach- 
man Singh v. Mohan, 1. L. R,, 2 AIL, 497, approved 
and followed. Per OXiDFiELD, J., contra, that the 
decree, to agree with the judgment and fulfil the 
requirements of section 206 of the Civil Procedui’e 
Code, should contain the material points for deter- 
mination arising out of the claim and material for 
the decision thereon ; that if this has not been done, 
the defect is a good ground of appeal, notwithstand- 
ing that the decree, on its face, may be altogether in 
favour of the appellant, and notwithstanding that he 
may not have applied for amendment of the decree 
under section 206, or for review of judgment; and 
that, in the present case, the defect in the decree 
would afford a good ground of appeal. Per Mah- 
MOOH, J"., that inasmuch as the provisions of section 
13 of the Civil Procedure Code relate as well as to 
the trial of issues as to the trial of suits, and in the 
present case the validity or otherwise of the deed was 
a matter directly and substantially in issue between 
the parties, and was adjudicated upon, the finding of 
the first Court upon that issue was not a mere obiter 
dictum, but would be binding upon the defendant as 
res judicata, notwithstanding the fact that the suit 
against her was dismissed on the ground that she 
held possession of the property in lieu of dower ; that 
whatever has the force of res judicata is necessarily 
appealable ; that the word from ” as used in section 
540, or section 584, and the expression “ objection to 
the decree” 'in section 561, refer not only to matters 
existing upon the face of the decree, but also to those 
which should have existed but do not exist there; and 
that the defendant in the present case was aiggrievedor 
injured by the omission in the decree of the first Court 
aiid was therefore entitled to file objections to it, and, 
for the same reason, to appeal to the High Court from 
the decree of the lower Appellate Court. Also per 
Mahmood, that it was doubtful whether the 
reliefs contemplated by sections 206 and 623 were 
open to the defendant ; but that, even conceding that 
she ought to have sought her remedy under either of 
those sections, her neglect to do so did not make her 
incapable of obtaining the same result by the exercise 
of her riiiht of ap|)eal. Anusnyahai v. Sahharam 
Pandurang, L L. R., 7 Bom., 4S4 ; Man Singh v. 
iBaragan Das, I. L. R., 1 All., 480 ; Mohan Lai v. 
Ram^Dayal, L L. R., 2 All, 843; Niamat Khan 
V. Phadu Buldia, L L, R., 6 Calc., 319 ; and Pan 
Kooer v. Bhagivant Kooer, 6 B. W., 19, referred to. 
' ' ' Jamaitunnissa V , Lhtfunnissa 
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194 , Incidental finding.^ — Appeal 

from famurahle decree. — The jikiintiff sued for a 
declaration that certain lands were his, and for pos- 
session of them. Defendant No. 1 claimed the 
ownership of the lands ; defendant No. 2 claimed to 
be mortgagee in possession. The decree simply dis- 
missed the suit; hut the lower Court found, as a 
fact, that the ownership of the lands was in the 
plaintiff, although the plaintiff was not entitled to ■ 
possession of them by reason of the mortgage to 
defendant No. 2. Defendant No. 1 now appealed on 
the ground that, althongh the decree itself was 
entirely in her favour, she would be prejudiced in 
any future proceedings if the finding of fact as to 
the ownership of the lands w^ere left unchallenged. 
Held that the appeal would not lie ; for the decree 
is what must he looked to to see what was con- 
clusively decided, and there was nothing in the decree 
actually passed which the plaintiff could afterwards 
use as res judicata in his favour; and an appeal is 
not admissible on any point not having the authority 
of res judicata. An adjudication is ludy conclusive 
evidence of the facts established therein or properly 
tending thereto; hence from a simple judgment 
against him a party cannot deduce any thing in his 
favour as res judicata, for nothing in his favour can 
have been an essential element of an adverse decree. 
Anitstjyabai V , Sakhaeam Pandurang 

[I. L. B., 7 Bom., 464 

X95. Collateral issue. — Dismis.ml 

for want of notice. — Where a suit for arrears of rent, 
at enhanced rates for a certain year, was dismissed 
for want of notice, but the Court also found that the 
pottah set up by defendant was not genuine, — Held 
that the decision was no bar to a subsequent suit by 
the same plaintiff for arrears of rent at enhanced 
rates for a subsequent year. A matter which is 
directly adjudicated upon by a Court of competent 
jurisdiction can be treated as res adjudicata, but not 
matters determined for collateral or incidental pur- 
poses only. Jardine, Skinner, & Dwaeka- 

nath Chuckeebutty , . 14 'W. B., 412 

196. Binding in 

former suit. — A finding in one suit to which A. was 
a party is no bar against A. in another suit, unless it 
is shown that the issue in question in the latter was 
raised in the former suit, and was a material issue in 
it. Dahoo Munder V. G-opee Nund Jha 

[2 -W. R., 79 

Nanah alia.s Narain Bao v. Jijmna Baee 

,[2 Agra, 192 

Salahmtjnissa Khatoon V, Mohesh Chttnder 
Roy . . • . .16 W. B., 85 

197. : — - Issue material 

to rights of parties. — Any issue which is material to 
the rights of parties in the matter of the suit between 
them, wdiether actually contested or not, shall not 
afterwards he raised in a subsequent suit between the 
same parties. Deokeb Nundun Rot v. Kabbe 
Pees HAD 8 W. E-., 366 

Ramsookh V , Tara Singh . 3 Agra» 40 
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Collateral issue— 

X93, When a Court 

of competent jurisdiction in deciding upon a parti- 
cular subject-matter thinks it necessary to go into 
collateral facts for the purposes of its decision, its 
opinion on those facts is not conclusively binding in 
a subsequent suit which relates to a different subject- 
matter, Modhoo Eam Dex V. Boydonath Doss 

[9W. E., 592 

■ 199. — ■ Civil Procedure 

Code^ 1859, s. 2.— Matter incidentally in issue , — 
The cause of action in a suit cannot be said to have 
been heard and determined in a former judgment 
unless it was put in issue and directly determined. 
Any finding or observations merely bearing on such 
issue or any opinion incidentally expressed cannot be 
considered a finding upon the issue so as to make 
that judgment a determination of the cause of action 
within the meaning of Act VIII of 1859, section 2. 
Shib Nath Chatterjee v. Nubo Kishen Ghatter- 


JEB . . . . . . 21W.E.,189 

200. Civil Procedure 


Code, 1859, s. 2. — Trial and determination of issues 
unnecessary for disposal of suit.— A Court of com- 
petent jurisdiction, having tried and determined an 
issue arising in a suit on ivhich the suit might have 
been disposed of, proceeded to try and determine an- 
other issue which also arose out of the pleadings, but 
the determination of which in that suit was not 
required for its disposal. Eeld that such Court was 
not hound under tlie circumstances to refrain from 
trying and determining such last-mentioned issue, 
and that the trial and determination of it could not 
he treated as a nullity, and the issue could not again 
be tried and determined in another suit. Man 
3ingh V. Nakayan Das . I. ii. B., 1 All., 480 

201. : — • Issue not 

qffirmed and denied. — Requisites for res judicata . — 
In order to constitute the bar of res judicata, it is 
not sufficient merely that an issue on the same point 
should have been raised in the former suit, although 
that issue may have been incidentally decided ; but 
it must appear that the matter referred to was al- 
leged by one party, and either denied or admitted 
expressly or impliedly by the other. Shama Churn 
Chatterjee v. Prosono Coomae Santikaeeb 

[5 C. D. R., 251 

202. Suit to set aside 

will , — Question as to, validity of will, — Suit for 
possession. — Cause of action. — C., a Hindu subject 
to the Mitakshara law, adopted S., and afterwards 
B., and made a will, whereby, after providing for his 
widow, the family worship, &c., he made a division 
of his real and personal property between his two 
adopted sons. Provision was also made for forfeiture 
by either of the sous in case they disputed the will, in 
which event the whole estate w'as to go to the other 
son. This will was registered and filed in the Collec- 
tor’s Court. S. was subsequently disowned by C. and 
declared to have forfeited his right to anything 
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under the will,. lu 1859 S. brought a suit against 
C., E., and certain persons who claimed portions of 
the property under deeds executed by C., to cancel 
those deeds, to cancel the will, to set aside the adop- 
tion of R., and for maintenance. In this suit he 
alleged that C. had no power to make any of the 
devises of real estate contained in the will, inasmuch 
as the whole estate, consisting of property inherited 
by C. and property acquired by him from the income 
of such inherited property, was ancestral. Tlie only 
issue raised in that suit referring to the will was 
whether it was assented to by The first Court 
found that it had been so assented to ; that the adop- 
tion of B. was valid; and that S.’s conduct justified 
C, in disinheriting him ; the suit was accordingly 
dismissed. S. appealed to the High Court, and in 
his grounds of appeal raised the same contention as 
before, viz., that the whole of the real property was 
ancestral, and therefore C, had no power to dispose 
of it without his consent. The High Court, in 1863, 
varied the decree of the first Court and held that the 
will must he set aside so far as it affected the right 
of S. in the ancestral property, but that the ancestral 
property only included that inherited, and not that 
acquired by C. with the income of the inherited pro- 
perty. In a suit brought by N., after the death of 
B. and C., against B.’s widow and the parties to the 
former suit, or their representatives, to obtain posses- 
sion of the whole estate of C. on the ground that 
both the inherited property and the property acquired 
from the income thereof were ancestral,— 
(reversing the decision of the High Court) that, 
although the issue as to the assent of S. to the will 
clearly embraced only a portion of the controversy 
between the parties, the Court had jurisdiction, and 
indeed was hound, to decide whether or not the will 
was operative as to all or to any, and wliat portion, of 
the property, and that its decision on that point was 
binding on the parties. According to the general 
law relating to res judicata, where a question has 
been necessarily decided in effect, though not in ex- 
press terms, between parties to a suit, they cannot 
raise the same question as between themselves in any 
other suit in any other form. Section 2, Act VllI of 
1859, does not prevent the operation of this general 
law. The words “ cause of action ’’ in that section 
must be construed in reference to the substance 
rather than the form of the action. Soorjomonee 
DaYEE V. SUDDANUND MOHAPATTEE 

[12 B. L. B., P. C„ 304: 20 W. B., 377 
Ii. R., I. A., Sup. Vol., 212 
reversing the decision of the High Court in Suj)A- 
NUNB MohAPATTUE V. SOOEJOMONEE DebeE 

[8 W. B., 455 

and on review , , . .11 W, B.j 436 

203. Suit to set 

aside adoption. — Decree in former suit. — In a suit 
brought to set aside the adoption of the first de- 
fendant, to declare plaintiff^s title to certain lands 
and for possession, the first defendant pleaded that 
the question of his adoption was res judicata in a 
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former suit. lu that suit^ between the present 
plaintiff's son as plamti:^ and liis father (the present 
plaintiff) as the first defendant, and the present 
first defendant, the alleged adopted son as second 
defendant, the latter was found to be the adopted 
son of the undivided brother of the present plaintiff. 
Seld that the first defendant's adoption was not res 
judicata, Ayyavu Muppanar y. ]!j(iladatchi Ammal, 

1 Mad., 45, and Udaiya Taver v. Katama Nachiyar, 

2 Mad., 131, distinguished. Gopalaytan v, Ra- 
eiHiJPATi Aytan alias Aiyavayyan . 3 Mad., 217 

204. — Failure to 

frone adoption. — A. claimed certain property as the 
adopted sou of B., and it was decided in that suit that 

A, had failed to prove that he was the adopted son of 
JB. Held that this decision w^as no legal bar to A.'s 
proving in another suit that he was the adopted son 
of B,, in which A. sought to obtain a different pro- 
perty upon a different cause of action, though the 
parties to the suit were the same. Keipaeam v. 
BHAawAN Dass 

[1 B. B. R., A. G., 68 : 10 W. K., 100 

205. io set 

aside adoption. — B., as adopted son and heir of Q., 
instituted a suit to set aside certain putni leases, 
under which certain persons claimed to hold lands 
which had belonged to Q. The defence was that 

B, was not the legally adopted son of G., and an 
issue on this point having been settled, K., who 
claimed to be the reversionary heir of G., was made 
a defendant under section 73 of Act VI 11 of 1859; 
and it was eventually decided in that suit that B. 
was the duly adopted son of G, Held that a subse- 
quent suit by K. against B. to set aside the adoption 
could not, on the principles laid down in the case of 
Soorjeemonee Dayee v. Suddamind Mohapaiter, 12 
B. L, /?., 304, be maintained. Kriparam v. Bhaga- 
wan JDas,l B. L. 11., A. C., 68, overruled. Kbishna 
Behaei Roy v. Bukwabi Lall Roy 

[I, L. R„ 1 Calc., 144: 25 W. R., 1 

S, C. Krishna Behaei Roy v. Brojeswari 
Chowhhraneb . . li, R., 2 I. A., 283 

affirming the decision of the High Court in Keisto 
Behaeee Roy u. Bunwaeek Lall Roy 

[19 W. R., 62 

Eollowed in Run Bahadhe Sinoh v. Lucho 
Koee • . . . I. L. R., 11 Calc., 301 

[li. R., 12 I. A., 23 

206. — Ciml Procedure 

Code, s. 2. — Cause of action. — A., a Hindu of Gya, 
died, leaving a sister, B., and C., the son of a de- 
ceased sister. On A.^s death B. took possession of 
the property left by A. In a suit by C. against B. 
for recovery of possession thereof as heir to his 
maternal uncle, the Court of first instance held that 
B. should retain possession of the property during 
her lifetime without power of waste, and that on her 
death C. should be entitled to the possession thereof. 
Tins was reversed by the High Court on appeal, who 
held that the decree should have been simply a 
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decree of dismissal of the plaintiff's suit. R. died, 
leaving an adopted son, JD. G, sued D. for recovery 
of possession of the property, the subject-matter of 
the former suit, on the ground that D. was not the. 
adopted son of B., and that C., who came within the 
class of bandhus, was eutitled to succeed to the pro- 
perty left by A. and B., there being no nearer heir 
in existence. Held that section 2, Act VIII of 
1859, did not bar the suit. MoHXJN Lal Bhaya 
Gyal V. Lachman Lal 

[5 B. I.. R., 663 : 14 W. R., 73 

207. : — — — Civil Procedure 

Code, 1882, s. 13. — Fstoppel. — Privity in estate . — A 
competent Court having decided upon an issue 
directly raised in a suit brought by a person alleging 
himself to have been adopted, that this adoption had 
not taken place, it was held that the present suit 
was barred under Act X of 1877, section 13, as res 
judicata, having been brought by the son of the 
defendant in the former suit, claiming through his 
father, to establish the same adoption; and that the 
section applied, although the suits related to differ- 
ent properties. The establishment of the adoption 
alleged in the first suit would have obliged the 
father of the present plaintifi: to share with the 
adopted son his ancestral estate. That adoption 
having been negatived, the son, in this suit, ought 
to be estopped from making title on the ground that 
the adoption had placed the person, from whom he 
claimed to inherit, in the relation of father’s bx’other to 
him. Venkata Mahifati GANaADHARA Hama 
Rah V. Buchi Sitayya. Fittaphr Raja v. Buchi 


SiTAYYA . . . I. L. R,, 8 Mad., 219 

S. C. Rajah oe Pittafhe v. Bhohi Sitayya Garh 
[L. R., 12 I. A., 16 

208. Issue as to rate of rent.— 


Possession.-— Suit for kabuliat. — Decision on right of 
occupancy.— K suit for a kabuliat in which the rate 
of rent is the subject-matter, and the question of the 
right of occupancy is not the main point, is not an 
estoppel to a suit for repossession, under clause 6, 
section 23, Act X of 1859. Khoda Bhksh v. 
Akool Gazee . . . .9 W. R., 595 

209. Issue as to amount of 

rent. — Suit for rent. — Civil Procedure Code, 1859, 
s. 2. — Held, with reference to Act VIII of 1859, sec- 
tion 2, that where the cause of action is the same in 
substance in both suits, and where the former suit 
was so constituted that the parties to the present 
suit xvere in direct contest with each other and had 
full opportunity of asserting their rights, the decision 
in the former suit is res adjudicata, — e.g., decrees 
passed in suits for putni rent in which the jumma 
payable is put in issue are decisive as to the amount 
of such jumma. Rakhal Doss Sing-h v. Heera 
Motee Dosses . . . .22 W. R., 282 

210. Issue as to title —Subsequent 

suit for declaration of right. — In a former suit A . 
G. (appellant) sought to establish his right, in exe- 
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cntion of his decree, against R. R.j to have a talook 
sold as belonging to R. R. D. S., a defendant in that 
suit, pleaded that the whole talook had been con- 
veyed to him absolutely by his father, R> R., under 
a hibbanamah. An issue was raised and tried \vhether 
the talook belonged to D. S., or not ; and it was ex- 
pressly decided that it did not, and that the zeniiii- 
dari was liable to be attached and sold in execution 
of 'A. O/s decree as belonging to R. R. Held that 
it was not open to D. <S. or to plaintiiffi claiming 
under him in a subsequent suit to come into Court and 
ask for a declaration of his right to a half share of the 
talook as against A . G . Abdool Gtjnnee v. Kisha- 
NUND Doss alias Ivebitij Ram Doss . 17 W. R., 350 

211, Civil Pro- 

cedure Code, s. IS, expls, 1 and IT, and s, 44, — L, 
was the owner of a 4-anna share in a village. On 
the 1st March 1880, his childless widow R., and his 
nephew B., who had separated from his two brothers 
and lived for some years with both L. and R., sold to 
S, one third of the 4- anna share. The brothers of 
B. sued the vendors and the vendee to enforce a right 
of pre-emption, alleging that they, as well as B„ had 
acquired and entered into exclusive possession of the 
estate of L, as his heirs. In the second appeal in 
this suit the High Court held that, as it w’as proved 
that the 4-anna share was L/s separate estate, and 
R. had succeeded to it and was in possession of it, 
and thus the plaintilfs had not established a title to, 
or acquired possession of, any part of the share, the 
plaintilfs were not in a position to assert a prefer- 
ential claim to purchase the property in dispute. The 
plaintiffs also pleaded that the question of the right 
and title asserted by them as the actual heirs of 1. 
should have been tried and determined in the suit ; 
hut the High Court rejected this plea on the ground 
that the suit had been based merely on the allegation 
of de facto possession, and that their claim was to 
obtain by purchase one-third share only, and not for 
any remedy in respect of their right to possession 
by inheritance of the entire 4- anna estate. Subse- 
quently to this decision, the same plaintilfs, alleging 
equal rights with B. as reversionary heirs of L., sued 
the same defendants for a declaration of the incom- 
petence of R., the widow, to alienate the property, and 
that the sale-deed might be declared, as against them, 
null and of no eifect. The cause of action was stated 
to be the execution, on tlic 1st March 1880, of the 
deed of sale. Seld that the plea of res judicata 
failed. The matter now substantially in issue 
between the parties, viz,, the presumptive title of the 
plaintiffs to possession of the property, had not been 
“ heard and finally decided in the sense of section 
13 of the Civil Procedure Code. Such title was not 
“alleged and denied"’ by the parties in that suit, 
within explanation I, section 13. It was not mat- 
ter which “ might and ought ” to have been made 
the ground of attack in the former suit, wdtliin 
explanation II. The law does not require a plaintiff 
at once to assert all his titles to property, or to be 
thereafter estopped from advancing them. A plain- 
tiff may with the leave of the Court (section 44, 
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Civil Procedure Code) join causes of action; but be 
is nowdiere compelled to do so. The cause of action 
ill the second suit, although the date of its accrual 
was the same, was separate and distinct from the 
cause of action asserted in the previous suit, Sheo 
Ratan Singh v, Sheosahai Mise 

[I. Ii, R., 0 All, 358 

212. Issue as to account.— -Sw/# 

for money due on bond . — Act X of JS77, s, IS. — Rf. 
sued IL in the Court of the Muiisif for a bond, alleg- 
ing that be bad satisfied the bond-debt, and for a 
certain sum wbicli be alleged bad been paid by bim 
to R. in excess of the bond-debt. On the 24th 
November 1875 the Mnnsif, having taken an ac- 
count and found that R1S8-7-4 of the bond- debt 
\weve still due, made a decree dismissing the suit. R. 
appealed to the Subordinate Judge, who on the 16th 
September 1876, finding that R520-2-2 of the bond- 
debt were still due, aflirmed the Mnnsif s decree. M. 
appealed to tlie High Court on the ground that an 
appeal by R. did not lie to the Subordinate Judge, as 
R. was not aggrieved by the Mnnsif’ s decree. The 
Division Bench before which the appeal came, on the 
10th August 1877, holding that R, was not compe- 
tent to appeal to the Subordinate Judge, set aside the 
proceedings of the Subordinate Judge. In deciding 
the case the Division Bench made certain observa- 
tions to the effect that the account between the 
parties was not finally settled, but iniglit be taken 
again in a fresh suit. In November 1877 M, insti- 
tuted a fresh suit against R. to recover the bond on 
payment of RlSS*7-4, the sum found by the Munsif 
in the former suit to be due by bim to R. Meld, on 
the question whether the finding of the Mnnsif in 
the former suit was final and conclusive between the 
parties or the account niiglit be again taken, that 
that finding, being a finding on a matter directly and 
substantially In issue in the former suit wliicli was 
heard and finally decided by the Mnnsif, was final 
and conclusive between the parties and the account 
could not be again taken. Meld, also, that the obser- 
vations of the Division Bench in the former suit 
were mere obiter diota^^ which did not bind the 
Courts disposing of the fresh suit. Mohan Lal v. 
Ram Dial . . . I. L. B., 2 All., 843 

213. Issue as to , satisfaction of 

money-bonds. — Subsequent suit on bonds . — Civil 
Procedure Code, 1S82, s. 45, — Matter directly and siih- 
stantially in issue. — Meaning of “ suit” in Civil. Pro- 
cedure Code, 1882, s. 13, — N. sued K. for four bonds, 
alleging that the same had been satisfied. K. had 
fonnoriy sued S. on two of these bonds . S. had 
alleged in defence of that suit that those two bonds, 
as also the other two, had been satisfied. It was de- 
cided in that suit that not one of the bonds had been 
satisfied. Meld by Petheeam, C. J., and Oldfield, 
Beodhuest, and Dhthoit, JJ,, that the only issue 
in the former suit -wliicb bad to be decided being 
wbetlier the bonds on wliicli that suit was brought 
had been satisfied or not, the second suit was, under 
section 13 of the Civil Ih’ocedure Code, res judicata 
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only in respect of those bonds, and not in respect of 
the other two bonds! The Court which tried the 
former suit had not Jurisdiction to try the subsequent 
suit. Fer Mahmood, J. — This being so, if the word 
“ suit” in section 13 were taken literally, it might, 
with some plausibility, be contended that there was 
no res Judicata in respect of any of the bonds. The 
word “ suit,” however, must be understood to mean 
such a matter as might have formed the subject of 
a separate suit independently of the special provisions 
of the Civil Procedure Code, such as section 45, 
which enables the plaintiff to unite several causes of 
action in one and the same suit. Adopting this in» 
terpretation, it was clear that the two bonds which 
were the subject of the former suit could not be 
allowed to form the subject of litigation again. As 
to the other two bonds, which were not the subject- 
matter of the former suit, they did not, in the 
former suit, constitute a “ matter directly and sub- 
stantially in issue,” within the meaning of section 13, 
and, even if they were “ direcdy and substantially in 
issue,” the decision in the former suit would not 
support the plea of res Judicata, because the Court 
which tried that suit was not a Court of jurisdiction 
competent to try the subsequent suit in which the 
plea was raised. Sheoeaj Rai v. Kashi Nath 

[I. L, B., 7 All., 247 

214 . Issue as to validity of mort- 

gage. — Suit for possession . — Oivit Procedure Code, 
1877, s. 13, expls. I and II. — S., the proprietor of a 
one-third share of a certain undivided estate, made a 
gift of such share to P. He subsequently, in Feb- 
ruary 1875, gave a mortgage of such share, in his 
capacity as P.^s guardian, to N. and S., the two other 
co-sharers of such estate. In March 1878 P., hav- 
ing attained his age of majority, brought a suit, as a 
co-sharer of such estate, under such gift, against N. 
and S. for possession of certain land appertaining to 
such estate, on the ground that they were using 
such land as if they were the sole proprietors there- 
of. The lower Appellate Court, observing that such 
land was the property of the three co* sharers, that 
the mortgage of P.^s rights to N. and S. did not 
affect those rights as such, and that W. and S. were 
not justified in using such land as if they w^ere the 
exclusive proprietors thereof, gave P. a decree for 
possession of one-third share of such land. iV'.and S. 
appealed to the High Court on the ground that P, 
should not have been awarded possession, as they 
w^ere in possession of such land as mortgagees. The 
High Court remanded the cases for the determina- 
tion of the issue thus raised by N. and S., and the 
lower Appellate Court found that N. and S. were in 
possession of P.’s share of such estate as mortgagees 
under the mortgage made by PC. above referred to, 
and of such land as such. P. did not take any ob- 
jection to this finding; and it was adopted by the 
High Court and embodied in its final decree. In 
October 1879 P. sued AT. for possession of his share 
in such estate, claiming under the gift from ff., and 
alleging that the mortgage of such share by M. to N. 


BES JUDICATA— 

7. MATTE BS IN ISSXJ E—oonMnued. 

Issue as to validity of mortgage— 

nued. 

was invalid. iFeld that, inasmuch as such mortgage 
was matter substantially in issue in the former suit, 
the matter in issue in the second suit was res JudU 
cata under explanations I and II, section 13, of 
Act X of 1877. Niemah Sihgh v. Phulman Sinq-h 
[I. Is. B., 4 All., 65 

215. Issue as to interest on in- 

stalment bond. — Ciml Procedure Code, 1877, s. 
18 . — “ Subject-matter’^ of suit. — The obligee of a 
bond payable by instalments s\ied the obligor for 
four instalments, claiming, with reference to the’ 
terms of such bond, interest on such instalments 
from the date of such bond. The obligor contended 
in that suit that, on the proper construction of the 
bond, the interest on such instalments should be 
calculated from the dates of default. The obligee 
obtained a decree for interest as claimed. The 
obligee subsequently again sued the obligor for four 
instalments, again claiming interest on such instal- 
ments from the date of such bond.. The obligor 
contended again in the second suit that interest 
should only be calculated from the dates of default. 
Reid that the question as to the date from which 
interest due on the defaulting instalments was exi- 
gible under the terms of such bond was res Jud icata. 
It is the “ matter in issue,” not the “ subject- 
matter” of the suit, that forms the essential test of 
res Judicata in section 13 of Act X of 1877. Pahl- 
wan Sinqh V. Kisal Singh . I. L. E., 4 All., 55 

21G, Issue as to right to pro- 

perty. — Civil Procedure Code, s. IS, expl. J.-— 
Issue previously determined. — N. sued W. for a 
moiety of a brick-kiln, claiming by right of ‘inherit- 
ance, and alleging in respect of the other moiety 
that it was his own property. W. in iier defence to 
the suit denied that N. had any right in the kiln and 
that a moiety of the kiln belonged to him. An issue 
was framed on the point whether a moiety of the 
kiln belonged to W. . which the Court of first in- 
stance decided in N.’s favour. If. eventually obtained 
a decree for a moiety of the kiln which he claimed 
by right of inheritance, W. appealed, contending, 
inter alia, that it was not proved that a moiety of 
the kiln belonged to N. The appeal was decreed, 
and the decree of the Court of first instance in N.’s 
favour was set aside. W. subsequently sued AT. for 
the value of bricks which he had wrongfully taken ’ 
from the kiln. R. set up as a defence to the suit 
that a moiety of the kiln belonged to him. Reid 
that the issue whether a moiety of the kiln belonged 
to AT, was res Judicata, under section 13, explana- 
tion I, of the Civil Procedure Code. Wilaiti Be- 
GAM V. Nue Khan . . I. L. B., 5 AIL, 514 

217 . ^ — Issue as to possession. — 

Suit for recovery of produce of land. — Civil Proce- 
dure Code, 1877, s. 12. — Matter in issue informer 
ending the final hearing in appeal of a suit 
for confirmation of possession of certain land, and 
for the recovery of the j;)i’odnce of such land alleged 

7 Y ' 
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7. xMATTERS IN ISBJJE-aonlimed, 

Issue as to possession — continued. 
to have been carried aAvay by the defendants, the 
plaintiif brought a suit again asking for confirma- 
tion of possession but also for the recovery of the 
produce which had arisen since the institution of the 
other suit. Eeld, the second suit so far as it sought 
for the recovery of the produce was not barred by 
the previous suit. Bissessue Sing-h Gunput 
SiNQ-iE o . , ^ . , 8 C. Ij. B.9 113 

213 , — Issue of law erroneously 

decided. — Decree prohibiting erection of temple . — 
Eights of rival religious sects. — Eight to open tem-> 
pie for worship. — The erroneous decision by a com- 
petent tribunal of a question of law directly or sub- 
stantially in issue between the parties to a suit does 
not prevent a Court from deciding the same ques- 
tion, arising between the same parties in a subse- 
quent suit, according to law. In a suit in 1850 
between the Teukalais and Vadakalais, rival religi- 
ous sects, represented by the plaintiffs and defend- 
ants respectively, the Vadakalais, having endea- 
voured to open a temple for public Avorship in a 
certain public street, Avere, by the decree of the 
Sudder Court, prohibited from erecting a temple or 
instituting public worship on the spot of ground 
objected to by the Teukalais and which lay within 
the range of the Tenkalai temple, i.e., within the 
usual range of the processions conducted in connec- 
tion with the temple worship. In 1879 the Vada- 
kalais opened a temple for public worship on an- 
other site, their private property, in the same street. 
Eelcl that the decree of the Sudder Court in the 
former suit was no bar to the action of the Vada- 
kalais. PaETHASAEADI V . CniNKAICEISlTNA 

[I. L. R., 5 Mad., 304 

219. Issue as to validity of 

grant. — Issue not decided in former suit . — In a 
suit to recover, with mesne pro tits and other inci- 
dents, a jorayati village alleged hy the plaintiff to 
form part of the zemindari, and to he wTongfully held 
by defendant by virtue of the execution of a decree of 
the late Commissioner of the Northern Circars passed 
in 1844 the defendant pleaded that he held on a per- 
manent lease subject to a fixed quit-rent, that ho and 
ins ancestors had held on that tenure since and pre- 
viously to the permanent settlement, and that tlie 
quit-rent had been receiA^ed from him by the plaintiff. 
The Agent dismissed the suit, on the ground that 
the matter had become res judicata against the 
plaintiff by a former decree in 1807. Held that the 
matter of the present claim Avas not res judicata, be- 
cause the question of the existence and validity of 
the alh ged grant, on which the defendant relied, Avas 
not determined in the former decree. Vaieiciiaela 
SueyaNaeayana^?. Nadiminti Bhag-avat Patan- 
jALi Shastei . , . .3 Mad., 120 

220. Issue as to proprietorsliip 

of land.— CiviZ Procedure Code, 1877, s. 13.~-SuU 
to recover land under rental agreement. — Subsequent 
suit for ejectment. —In 1874 V. sued P. to recover 
certain lands held by him^ under a rental agreement 
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Issue as to proprietorship of land— 

tinued, 

dated 1873. 8. Avas made a defendant on the ground 
that he held one plot as under-tenant to P. 8 . claim- 
ed to hold under N. As to this plot, the issue raised 
Avas whether the land Avas held by 8 . under P; the 
decision, that S. did not bold under P, but under N. 
since 1828; the decree, that V.^s suit be dismissed as 
to this plot. Eeld, iu a suit brought in 1881 by V. 
against JV. and 8 . to recover the same plot of land, 
that the suit Avas not barred by reason of the previous 
decision in 1874. An AND A Raman Vathiae 
Paliyil Vittil Nanu Nayae 

[I. L. R., 5 Mad., 9 

221. Issue as to tena-nej.— Civil 

Procedure Code, 1882, s. 13 . — Questions decided hg 
decree. — A landlord having tendered apottahat a cer- 
tain rate, sued his tenants in the Court of the District 
Mnnsif to recover rent for Fasli 1289 (1879-80). The 
tenants pleaded that they Avere not hound to accept 
the pottah tendered hy virtue of an implied contract, 
which entitled them Avithout exchange of pottah and 
muchalka to hold the land permanently at a lighter 
rent. The District Munsif and, on appeal, the Dis- 
trict Court, decided that no implied contract had been 
proved by the tenants. The suit aauis dismissed on 
the ground that the pottah tendered Avas not one Avhicli 
the tenants Avere hound to accept under Act VIII of 
1865 (Madras). The landlord then sued in the Reve- 
nue Court to compel the tenants to accept a pottah for 
Pasli 1291 (1881-82), and the tenants again put for- 
Avard the same plea. Eeld that the question Avhe- 
ther the tenants Avere entitled to hold permanently at 
alighterrate without exchange of pottah anclmuchal- 
ka was not res judicata by Aurtue of the decree in the 
former suit. Muttueumaeappa Reddi v. Aeumu- 
G-A PiLLAi . . . I. L. R., 7 Mad., 145 

222. Issue as to transferability 

cf tenure. — Estoppel. — Civil Procedure Code, 
1877, s. 75.— Plaintiff liaAung brought a suit'to re- 
cover damages for the remoA^al by the defendants of 
certain crops, alleging (1) that he Avas transferee of 
the jote upon Avhicli the crops Avere, and (2) that he 
had purchased the crops, it Avas objected that the 
transfer to the plaintiff Avas invalid. It being found 
that the crops in question had been purchased by the 
plaintiff as alleged by him, be obtained a decree for 
damages for their removal. The plaintiff now brought 
a second suit as transferee of the jote to recover 
possession of it from the defendants Avho again plead- 
ed that the transfer aa'iis invalid. Eeld, reversing 
the decision of Field, J., that the defendants Avere not 
estopped under section 13, explanation 11, of the CiAul 
Procedure Code, from setting up that defence, inas- 
much as the question of the transferability of the 
jote was immaterial in the first suit and had not in 
fact been determined, and the question of estoppel 
Avas not raised by the parties themselves.. Chuen 
MANJEE V . ISHAN Chundee Dhue 

[9 O. Ii. B.,:474 

223. Issue as to right of pre- 

emption.— Procedure Code, 1882, ss. 562, oSS 
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7. MATTERS IN ISSUE— 

Issue as to right of pre-emiDtion— t/oMjfi- 

mied. 

(2S).' — Second appeal. — Civil JProcedme Code, ss, 
665, 566. — Determination of case hy Sigh Court . — In 
a suit for pre-emption, based on the wajib-ul-iirz of a 
village, tlie Court of first instance dismissed the claim 
on tlie ground that no right of pre-emption had been 
proved to exist in the village. The lower Appellate 
Court, dissenting from this opinion, reversed the first 
Court’s decree, and remanded the case under section 
562 of the Civil Procedure Code for a decision on the 
remaining question of fact, mz., the amount of the 
consideration for the sale. On appeal from the order 
of remand, the High Court, on the 3rd January 1884, 
observed that it was not disposed to interfere with 
the finding of fact that the plaintiffs had a right of 
pre-emption, and accordingly dismissed the appeal, 
but added that the Judge was in error in remanding 
the case under section 562 of the Code ; that his order 
must so far be set aside ; and that he should proceed 
under section 565 or section 566 as might be applic- 
able. The Judge, on receipt of this order, replaced 
the case on his file, remitted an issue to the Court of 
first instance, under section 566, as to the amount of 
consideration, and, accepting the first Court’s finding 
upon that issue, decreed the plaintiff’s claim. In 
second appeal by the defendants the High Court was 
of opinion that the Judge had disposed of the case 
upon a condition of things which the plaintiffs had 
never asserted, inasmuch as he had treated the right 
of pre-emption which was in issue as one arising from 
custom, and not, as alleged by the plaintiffs, as aris- 
ing from a contract between the ancestors of the 
parties. All the evidence necessary to the determi- 
nation of the case was on the record. Held by the 
Full Bench, that the defendants were not prevented 
• operation of the High Court’s order of the 3rcl 

January 1884 from disputing the right of pre-emp- 
tion, inasmuch as that order was a decision of a 
merely interlocutory character passed in the same 
suit, and the questions of fact involved therein were 
decided only so far as was necessary for the purpose 
of passing the order, and it could not be regarded as 
determining the main question in the suit which was 
still open, and must be decided in the final decree in 
tlie suit. Fer Straight, J., that the jurisdiction of 
the High Court in appeal under section 588 of the 
Code from the Judge’s order of remand was, like the 
jurisdiction of the Judge in passing the order, limit- 
ed by the terms of section 562 ; and hence the re- 
inax'k made in the High Court’s order, dealing with 
the plaintiffs’ right of pre-emption, could only be re- 
garded as an obiter dictum, and not as determining 
any question as to the^pre-emptive right. Deokishen 
‘V. Bansi . . \ , I. L, R.5 8 All., 172 

224. Question of title.— 

collaterally in issue . — A suit to have a declaration 
of right and to set aside a thakbust proceeding in re- 
spect to certain lands is not barred by section 2, Act 
VXII of 1859, by reason of the decision in a previous 
suit for the value of fruit growing on that land in 
which the question of title to the land came collater- 
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Question of title — continued. 

ally in issue. Mahima Chaijtdba CHHCEBEBirTTY 
V . Rajeumae Chuckerbutty 

[1 B. L. R., A. C., 1 : 10 W. R., 22 

225. Incidental de^^ 

cision of title. — Suit afterwards for possession . — 
A., alleging himself the owner of a certain garden, 
brought a suit for damages against R. and C, for 
forcibly carrying off fruit grown in such garden. In 
this suit, the question whether A. was exclusively in 
possession of the garden, was incidentally raised and 
decided against A. Thereupon -4., who in the mean- 
time had been ousted from possession, brought a sub- 
sequent suit in which R. and C. together with others 
were co-defendants, in which he claimed an undivid- 
ed share in the same garden. Held that under the 
circumstances the doctrine of res judicata did not ap- 
ply, and that such’ suit was maintainable. Dooeg-A 
Ram Pal v. Kally Keisto Paul 

[8 O. L. R., 549 

226. Civil Froce- 

dure Code, 1877, s. 13. — Former siiit on different 
cause of action for same laml. — In 1878 ];)laintiff 
sued to recover certain land from defendant on the 
ground that she being the owner had made an oral 
lease of the land to the defendant in 1876. Issues 
were framed both as to title and as to the letting, but 
the Munsif, without trying the question of title, dis- 
missed the suit on the ground that the oral lease was 
not proved. Held that a fresh suit to recover pos- 
session of the land on the ground of title was not 
barred as being res judicata. Explanation (3) of 
section 13'of the Code of Civil Procedure refers to re- 
lief applied for, which the Court is bound to grant 
with reference to the matters directly and substanti- 
ally in issue. BheeTca Dali v. Blvuggoo Lall, L D. M., 
3 Calc., 28 ; and DenohundJioo Chowdry v. Hrisio- 
monee Dossee, I. L. R., 2 Calc., 152, dissented from. 
Thyila KandiUmmatha V . Thyila Kanei Cheeia 
Kunhamed , . . I. Ii. R., 4 Mad., 308 

227. Civil Froce^ 

dure Code, 1859, s. 2 . — Collateral decision on title . — 
K. died, leaving a widow, M., as his heir. M. also died, 
leaving a will in favour of B., who accordingly applied 
for letters of administration with the wifi, annexed. 
This application was refused by the District JudgB, 
who granted a certificate under Act XXVll of 1860 
to one G. Upon this, R. sought his remedy in a suit 
before the Subordinate Judge, who held that the 
property being that of the husband, the widow’s will 
passed nothing to plaintiff, and that, although the 
evidence in favour of Q. was doubtful, yet the Court 
could not say that he was not her heir. In a suit by 
Q. against R. for the rents of the property accruing 
since the widow’s death, where G. contemled that the 
decision of the Subordinate Judge operated as a bar 
to the questioning of his title , — Rehl that the prin- 
ciple of res judicata did not apply. Gooroo Chueh 
S iRCAE V. Brija Nath Dhue . 24 W. R., Ill 

228. Issue incident- 

ally raised. — Suit for possession. — In 1852, 71 

■ 7 Y 2 ■ 
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7. MATTERS IN ISSUE — continued. 
Question of title--- continued, 
acquired a plot of land, X., under a Government grant. 
In 1851 N.j claiming to be tlie owner of tlie adjoin- 
ing plot T., granted a lease of it to E. ; but in 1853 
anotlier lease of the same plot was granted by an 
agent of N. to O. In 1859 G. sued T, to recover 
possession of lot X. as being part of plot Y., and 
obtained a decree, against which T. appealed to the 
Privy Council. Fending the appeal E, sued G. for 
possession of plot Y. and obtained a decx’ee against 
G. Meanwhile, E. having failed to pay rent, plot Y. 
was put up for sale, and xnirchased by the present 
respondent. In 1872, the respondent, who was 
unable to get possession of his purchase, obtained 
leave to be admitted a party respondent in the 
appeal to the Privy Council, and hied a case averring 
that the ■ interests of the original respondents had 
ceased, and that he was, pending the appeal, pre- 
cluded from enforcing his rights. The Privy Council 
held that the plaintiff Q. had not j)roved that jxlot 
Y. included plot X., hut they stated tliat they did 
not adjudicate ux)on any question of title between 
the respondents on that a|)peal, or N. or any other 
person’s interest in plot Y. The present respondent 
subsequently sued T.^s representative for possession 
of plot X. as being parcel of plot Y. Held, revers- 
ing the judgment of the High Court, that the re- 
spondeuUs claim was res judicata by reason of the 
previous judginent of the Privy Council. Belcham- 
BBES V, ASHOOTOSH DhEE 

[7 C. L. B., P. C., 308 

229. Order of re- 

mand, — Decision of question of title. — Suit for pos- 
session . — In 1814 litigation commenced between a 
zemindar and his tenants by reason of his having dis- 
possessed them of lands held under a jote tenure, and 
a decree having been obtained by the tenants the ze- 
mindar assessed the jote lands at a certain rent. Sub- 
sequently this rent fell into arrear, and under a decree 
the jote lands were in 1836 sold in satisfaction of the 
arrears to J., who was put in possession in 1839. 
Another suit, which was pending between the tenants 
and their mortgagee, in which a question arose 
whether these jote lands were included in the mort- 
gage, was decided in favour of the mortgagee in 
1841, J„ the then jote tenant, was no party to that 
suit, and continued in x30ssession of his jote lands. 
Disputes arose, and by an order of the Sudder Court in 
1845 the jote lands were directed to he put in posses- 
sion of the mortgagee. In 1856 a suit was brought 
by J.^s representative to set aside that order and to 
recover possession of the jote lands. The Privy 
Council held that, as J., the jdte tenant^ was not a 
party to the suit under which the decree was made 
in 1841, the decree xvas not binding upon him or 
those deriving title through him, and remanded the 
case in order that the issue whether the land was 
parcel of the jote or not might he tried. Held that 
this order of remand was conclusive that the ques- 
tion of the title of the representatives of J. to the 
jote I'.inds could not be reopened. Jugg-odumba 
bossEE V, Taeakajjtt Banerjbe 

[6 a Ii. E., P. a, 121 
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230. Civil Proce- 

dure Code, 1882, s. 13.— Suit for right to mulik-. 
ana and for registration of names. — Decision in 
previous suit . — Court of competent jurisdiction . — 
Previous to 1825 dearah X. accreted to inouzah 
Y., and some time before 1860 the inaliks of Y, exe- 
cuted two conveyances in favour of A. and D. resj3ect- 
ively. In 1860 A. sued B. in the Munsif s Court 
for p)ossessioii of a share in X. which B. claimed 
under his conveyance. In that suit A. succeeded oil 
the ground that B.’s conveyance did not cover the 
share claimed by him in X. hut merely covered the 
share in the mouzah itself, whereas by his convey- 
ance A, had acquired the right to the share in X. 
which he claimed. In 1866 the Collector refused to 
recognise B/s right to malikana payable in respect of 
the share in X. which had been the subject of the 
suit in I860 or to register his name in respect there- 
of; hut acknowledged right thereto, relying on 
the decision of the Civil Court in the suit between 
A. and B. Subsequently B.^s rexiresentatives, 0. and 
D., ill 1876 sought to have their names registered in 
respect of the same malikana, hut they were oxiposed 
by i?., ivho alleged that A. had been acting through- 
out as his benamidar. Their application was even- 
tually disallowed on reference by the Collector to the 
Civil Court. C. and D. thereupon instituted the pre- 
sent suit against H. in the Court of the Subordinate 
Judge for a declaration of their right to the malikana 
and for a reversal of the order refusing to allow 
their names to be registered in respect thereof. 
Held that the suit was barred as res judicata, 
on the ground that the right to malikana was sub- 
stantially the same question as the proprietary right 
to the share in the dearah, and that this issue had 
been tried and decided in the suit in 1860 in favour 
of A., who must he taken to he B. In a suit for 
malikana the issue between the parties substantially 
raises the question of the proprietary right to the 
estate in respect of which the malikana is claimed, and 
when the question of the proprietary right has been 
decided in a previous suit between the same parties, 
a subsequent suit for malikana will he barred as res 
judicata, Gobi Nath Chobey v. Bhugwat Peb- 
SHAD , , . . I. D. E,, 10 Calc., 697 

231, Mnalitg of deci- 

sion, — Suit for possession. — Civil JProoedure Code 
{Act X of 1877) i s. 13.— Ill a suit to recover posses- 
sion of certain land, where it appeared that there had 
been a previous suit between the same pai’ties with 
respect to the same laud, in which the then plaintiffs 
songht to have their possession confirmed, and that 
in that suit the lower Courts had decided the case 
both on the question of title and of possession, hut on 
special appeal the High Court had dealt only with the 
question of possession, and in dismissing the apjieal 
had not gone into the question of title, and the 
defendant in that suit subsequently sued to recover 
possession of the land,— that the question 
of title was still open between the parties, and had 
not been heard and finally decided by a Court 
of competent jurisdiction in a former suit within the 
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Question of titlQ— continued, 
meaning of section 13 of Act X of 1877. Gfnq-A- 

BISHBJJT BhTJGUT V. ROQ-HOONATH OjHA 

[I. L. R., 1 Calo., 881 : 9 C. L. R., 84 

232. ^ ^ Landlord and 

tenant. — Suit for ejectment. — Issue previously heard 
and determined. — Estoppel. — Civil Procedure Code^ 
1882, s. 13. — In a suit by a landlord against bis tenant 
for ejectment, the defences were : (1) no notice to quit 
bad been served ; and (2) the tenure was a permanent 
one. The suit was dismissed on the first ground, the 
Court bolding at tbe same time that the tenure was 
not a permanent one. In a subsequent suit for eject- 
ment from tbe same bolding, brought by the same 
plaintiif against the same defendant, the defences 
were : (1) tbe tenure was permanent ,• and (2) the 
plaintifi: was estopped by the conduct of his predeces- 
sor in title from asserting as against the defendant 
that tbe tenure was not a permanent one. The lower 
Appellate Court found tbe question of estoppel in 
favour of the defendant, and dismissed the suit. On 
appeal to the High Court, — E eld tlv^t tbe decision 
was right, and must be affirmed. Semhle , — That 
where a former suit between tbe same parties in re- 
spect of tbe same subject-matter has been dismissed 
on a preliminary point, a finding in that suit on tbe 
merits in the plain tiffis favour will not bar the 
defendant from putting forward the same defence on 
the merits in a subsequent suit by the same plaintifi 
against the same defendant. SemMe, — That the case 
of Niamut Khan v. Phadu Puldia, 1. L. E., 6 Calc,, 
319, has been impliedly overruled by tbe case of liun 
Bahadoor Singh v. Lucho Koer, L. E., 12 I. A., 
23 : I. L. E., 11 Calc., 301. Nundo Lall Bhxjtta- 
OHAEJEE V. BiDHOO MoOKHY BebEE 

[i. L. R., 18 Calc., 17 

233, Civil Procedure 

Code, Act X of 1877, s. 13. — Mutters directly 
and siihstaniially in issue in a suit. — Where a decree, 
awarding to one of tbe parties money deposited in a 
treasury by a third party, as tbe compensation 
for land taken by the latter for railway purposes, w^as 
based upon the right to tbe land, the question of title 
having been directly and substantially in issue be- 
tween the parties, — Eeld that the contest of title 
was conclusive between tliem under section 13 of Act 
X of 1877. In a suit brought by a ghatwal to resume, 
as determinable at will, an under- tenure granted by 
one of his ancestors of land, part of the ghatwali 
mehal, it was alleged for the defence that the imder- 
tenure was permanent. A prior Judgment upon con- 
fiicting claims made by the ghatwal and the under- 
teiiiire -holders to receive the above-mentioned com- 
pensation-money, wbicli bad been paid in respect of 
lands in part comprised in the under-tennre, deter- 
mined that the ghatwal was entitled to the money, 
being founded on tbe niider-tennre-liolders having 
been in possession of it by the mere siifi'erance of the 
ghatwal, who could put an end to it at any time. 
Meld that tbe question wlietbcr the latter bad a 
permanent tenure, having been directly and substan- 
tially in issue in the former suit, could not he 
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contested in another. Ram Chundbe Sikgh v. 
Madho Kumaei 

[I. L. B., 12 Gale., 484 : L. R., 12 I. A., 188 

234. Question inci- 

dentally decided. — Boundary dispute. — Where, in a 
suit for some land, a Judge had considered it neces- 
sary to find out the boundary between two villages, 
and had given a decision in favour of one of the 
parties, who in a second suit of the same kind, hut 
with reference to some other land, brought in the 
former decision to show that the land in dispute in 
the second suit must be his if the finding as to the 
village boundary in the former suit was correct, — 
Held that the finding as to tbe village boundary in 
the former suit was conclusive only as to tbe land in 
dispute in tbe former case, but did not make the 
former decision conclusive as to the boundary line it- 
self. Moni Roy v. Rajbunsee Kooee 

[25 W. R., 393 

235. Defence not raised in pre- 

vious suit.— Procedure Code {Act X of 
1877), s. 13, eocpl. ii. — Estoppel. — Explanation ii of 
section 13 of Act X of 1877 was meant to aj^ply to a 
case where the defendant has a defence which, if he 
had so pleased, he might, and ought to, have brought 
forward ; hut, as he did not bring it forward, the suit 
has been decreed against him. Under such circum- 
stances the defendant is as much hound by the adverse 
decree as if he had set up the defence, and he is equally 
estopped from setting up that defence in any future 
suit under similar circumstances. The explanation was 
never intended to enable a party to treat a point Of 
law as having been decided. in liis favour in a former 
suit which was in fact not so decided, and which it 
was not necessary, for the purposes of the suit, to 
decide at all. Ghtjesobhit Ahie v. Hamdtjt Sin&h 

[I. L. R., 5 Calc., 928 : 0 C. L. E., 587 

236. Party raising 

only one defence, having others . — Civil Procedure 
Code, 1859, s. 2 . — When a plaintiff claims an estate, ^ 
and the defendant, being in possession, and knowing 
that he has two grounds of defence raises only one, 
he shall ntf^ in tbe event of the plaintiff obtaining a 
decree, be permitted to sue on the other ground to 
recover possession from the plaintiff. Woomatara 
Dehia v. TJnnopoorna Eassee, 11 B. L. E., 158. 
Where, therefore, tbe defendants purchased an estate 
in tbe plaintiff’s possession and sued him to recover 
possession of it, and the plaintiff- resisted the suit 
merely on the ground that he w^as the auction-pur- 
chaser of it, and the defendants obtained a decree, 
and the plaintiff then sued claiming a right of pre- 
emption in respect of the property, a claim which he 
might have asserted in reply to the former suit, — Eeld 
that he was debarred from suing to oiiforcc such 
claim, Baedeo Bahai v. Bateskau Singh 

[I. L. R., 1 All., 75 

Jabtt Lae v. Ram Gholam 

[I. D. R.,1A11., 316 
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237. Oivil jProce* 

dwe Code, 1859, \s. 2; and 1877, s, 13. — Omis-^ 
sion to raise defence. — Subsequent stiit . — In a 
suit for rent and for ejectment, the defendant 
pleaded that his tenure was transferable and is- 
temrari, and consequently protected by the Kent 
Law. In a former suit for arrears of previous years 
in which the defendant pleaded that his tenure was 
istemrari, the plaintilS obtained a decree for eject- 
ment on non-payment of rent within fifteen days. 
In that case the defendant saved his tenure by pay- 
ment within the time stated. JEeld that inasmuch 
as the defendant might in the former suit, in which 
the nature of the tenure was put in issue, have urged 
that his tenure was both transferable and istemrari, 
he could not in the present suit be allowed to alter 
his defence and rely upon the tenure being transfer- 
able. Woomatara Delia v. TJnno'poorna Dassee, 
11 B. L. M., 158, cited and followed. Dinomoyi 
Dabia Chowdheain V. Anunoo Moyi 

[4 C. D. B., 599 

238. Civil JProcedure 

Code, 1859, s. 2.— If the plaintifi's cause of action 
might and ought properly to have been made a 
ground of defence in a former suit, brought against 
iiim by the defendant, his suit is barred by section 2 
of Act VIII of 1859. The father of A. and B. hav- 
ing died, A. alleging that his father^ s assets amount- 
ed in value to £12,000, and admitting that he (A.) 
had received El, 000, part thereof, in 1866, sued B., 
whom he alleged to be in possession of the rest of 
the property, for E5,000, as the residue of Ads share, 
and obtained a decree for a half share in immoveable 
property of their father of the value of about E700, 
and no more. In 1871 B. sued A. for a moiety of 
the El, 000, which A., in his suit in 1866, had admit- 
ted to he in his possession. Meld that such a suit 
could not he maintained, as the claim on which it 
was founded must be deemed a res judicata in Ads 
suit in 1866. Maktum valad Mohiuin v. Imam 
TALAD Mohidik- . . , 10 Bom., 293 

239. - — - Siiit to en- 

force rights not raised . — ^Where a party claiming 
certain land by right of pre-emption failed to set up 
her rights in a suit in which the purchaser of that 
laud sued her for possession and obtained a decree, it 
was held that she was not entitled to bring a fresh 
suit to enforce the same rights. Asq-tte Mahomed 

Nhzeema Bibeb ... 14 W, B., 272 

240. Former suit de- 

ciding right of lien for dower . — Where a widow who 
had taken possession of her husband’s property was 
ejected by means of a suit in which her defence 
raised no right of lien for dower, in which suit an 
absolute decree of right was given to his heirs, the 
right of lien, as between her and them, is a res 
adjudicata. WajPEAH v. Saheeba , 8 W. B., 307 

Contra, JA5fEE Khakhm v, Amatool Fatima 

Khafum . ; . 8 W. B. 56 I 
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241. * Civil Procedure 

Code (Act X of 1877), s. 18 . — Ancestral progertg. 
— Partition . — Omission to insist on property being 
brought into hotchpot. — Property out of the juris- 
diction, — Subsequent suit for partition. — The three 
defendants, G., B., and K., and their brother M., the 
grandfather of the plaintiff, were members of one 
family possessing undivided ancestral property con- 
sisting of the villages of B., P., and S., the two 
former being situated in the Poona Zillah, and the 
latter in the Satara Zillah. In 1866 the three de- 
fendants (each in a separate suit) sued M. in the 
Poona Courts for partition of the villages of B. and 
P. They in their plaints alluded to the village of S., 
stating that it was their own, and not subject to 
partition, if. in his answer contented himself wdtli 
denying the right to partition of the villages of B. 
and P., and made no claim, in the alternative, to a 
share in the ownership of S. The plaintiff, the 
grandson of if., now sued the defendants in the 
Satara Courts for partition of the village of S., con- 
tending that he w^as not concluded from so doing by 
the former proceedings in the Poona Courts, held, 
that the plaintiff’s claim was res judicata, and that 
his suit was concluded under the provisions of the 
Civil Procedure Code (Act X of 1877), section 13, 
explanations I and 11. A member of an undivided 
family, suing bis coparceners for partition of family 
property, is bound to bring into hotchpot any un- 
divided property in bis own possession, in order that 
there may he a complete and final partition, and can- 
not claim to withhold any such property on the 
ground that it is situated within another jurisdic- 
tion. That being so, the plaintiff’s grandfather ilf. 
having neglected in the previous suit to make the 
exception of the village of S. a ground of defence, 
the judgment which followed involved the decision 
of every claim of title upon the cause of action, and 
must he taken between the parties as amounting to 
a positive adjudication of all such claims, including 
the claim to the village of S. Haei Naeayan 
Beahme V. Ganpatbay Daji 

[I. L. B., 7 Bom., 272 

242. Civil Procedure 

Code, 1877, s. 13. — S. and B. jointly sued X. for the 
redemption of a mortgage of an 8-anna share of 
a village, B, suing as the purchaser from the mort- 
gagor of a moiety of such share. N. did not in de- 
fence of such suit assert a right of pre-emption in 
respect of such moiety, although such right had ac- 
crued to him on its sale by the mortgagor to B, S, 
and B. obtained a decree in such suit, and the mort- 
gage was redeemed. N. subsequently sued B. and 
his vendor to enforce his right of pre-emption in 
respect of such moiety. Meld that it was incumbent 
upon N. in the former suit to have asserted in de- 
fence his right of pre-emption in respect of such 
moiety, inasmuch as if that right had been establish- 
ed, it must, so far as B. was concerned, have proved 
fatal to his title to redeem ; and that, as he had not 
done so, the suit to enforce his right of pre-emption 
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was barred by tlie provisions of section 13 of Act X 
of 18775 explanation II. Naeain Dat v. Bhairo 
Bitkhshbai. . . . . I. L. R., 3 All., 189 

243. Civil iPro- 

eedure Code, 1877, s. 13.— B., 'vvlio held a decree for 
money against L, caused certain property to be 
attached in execution of such decree as the property 
of his judgment-debtor. M., the wife of L, objected 
to such attachment, claiming such property as her 
own. Her objection was disallowed, and she conse- 
quently brought a suit against JB. to establish her 
right to such property. She died while that suit was 
pending, leaving by will such property to her sons. 
That suit proceeded in the names of her sons, who 
claimed such property under such will. The lower 
Courts only decided in that suit that such property 
belonged to If. and not to I., and it was therefore 
not liable to be sold in execution of BJs decree 
against the latter. They did not consider the ques- 
tion whether M.’s sons were entitled to such pro- 
perty under their mother’s will. In second appeal 
in that suit B. contended that I., as heir to M., 
was entitled to a fourth share of such property, and 
such share was liable to be sold in execution of such 
decree. sons did not contend before the High 

Court that they were entitled to the whole of such 
property under their mother’s will to the exclusion 
of J. The High Court allowed B.^s contention. B. 
brought a fourth share of such property to sale in 
execution of his decree and purchased it himself. 
Thereupon M.^s sons sued him for such share, claim- 
ing it under their mother’s will. Held that their 
mother’s will was a matter which should have been 
made a ground of defence by M.^s sons in the course 
of the trial of the second appeal in the former suit 
between them and B., and that, not having been so 
made, it was res judicata in the sense of section 13, 
explanation II, Act X of 1877. Sultak Ahmad 
V. Maula Bakhsh . . I. L. R., 4 All., 21 

244. Relinquislameiit of part of 

elaim. — Ciml Procedure Code, 1882, ss. 13 and 43 . — 
JDelchlian Agriculturists^ Relief Act, XVII of 1879 . — 
Mortgagor. — Mortgagee. — Suit for account merely. 
— Subsequent suit for possess ion.—Wheve there has 
been a suit between an agriculturist mortgagor and 
his mortgagee for an account merely, a subsequent 
suit for possession on payment of the money declared 
to he due is barred, under either section 13 or sec- 
tion 43 of the Code of Civil Procedure. Bhah Ba- 
liAJI V. HaEI NILKANTHEzVV 

[I. L. R., 7 Bom., 377 

S45. Civil Procedure 

Code, 1877, ss. 13 and 43. — Right of harnar an to re- 
cover tar lead property in possession of anandravan. 
— A kariiaviUi of a Malabar tarwad, having the right 
at any time to demand restoration of the property of 
the tarwad in the hands of the ansindravan, is not 
debarred by section 13 or section 43 of the Code of 
Civil Procedure from bringing a second suit to recover 
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lands in the wrongful possession of an anandravan, 
either by the fact that in a former suit between the 
same parties the karnavan only laid claim to some of 
the lands sued for, or by the fact that the former 
suit was dismissed upon the joint petition of the 
parties, alleging a compromise and a surrender of the 
lands, which, as a fact, were not surrendered, but 
wrongfully retained by tlie anandravan. Ueam- 
KUMAEATH IvAmAN XaYAE V. UEAMKUMAEATH 

Tenju Nayae . , . I. Xi. B., 5 Mad,, 1 

8. PARTIES. 

{a) Same Parties or their Representatives. 

240 . J ndgment not inter partes. 

— Questions of fact. — A judgment inter partes be- 
tween A. and B. cannot be considered to conclude 
A. in a suit between A. and C., and is not admissible 
in the second suit as evidence of the truth of the facts 
adjudicated in the former one. Baxaji Vishva- 
NATH JOSHI V. HhARMA 

[2 Bom., 385 : 2nd Ed., 363 

247 . Judgment inter partes. — 

Point decided in former suit. — In a foreclosure suit 
in which A. was plaintiff and B., C., and D. were 
defendants, — Held that a verdict on the point in issue 
ill an ejectment suit in which C. and D. were plain- 
tiffs and A. was defendant, was a bar to the suit. 
Mohidin V. Muhammad Ibrahim 

[1 Mad., 245 

XuND Kishore SiNan v. Huree Pershad Mun- 
DUL 13 W. B., 64 

248 , Judgment in 

rem. — Decree obtained, hy fraud. — Civil Procedure 
Code, 1877, s. 13. — Evidence Act, s. 44.— Where a 
decree in a suit has been honestly obtained without 
fraud it cannot be subsequently disputed by the par- 
ties thereto or their privies, or by persons who were 
represented by such parties. Strangers to the suit 
{i.e., persons neither privies to nor represented by 
the parties thereto) are not hound by such a decree if 
it he a decree inter partes ; but if it be a decree m 
rem and passed by a competent Court, they are hound 
by it and cannot controvert it. Where a decree has 
been obtained by means of the fraud of one party 
against the other, it is binding on parties and privies, 
and on persons represented by the parties, so long as 
it remains in force, hut it may be impeached for 
fraud, and may he set aside if the fraud is proved, 
lu the case of judgments in rem the same rule liolds 
good with regard to persons who are strangers to the 
suit. Where a decree has been obtained by the fraud 
and collusion of both the jiarties to tlie suit, it is 
binding upon the parties. It is also binding upon 
the privies of the parties, — except, probably, where 
the collusive fraud has been on a provision of the law 
enacted for the henedt of such privies. But persons 
represented by, but not claiming through, the parties 
to the suit may, in any subsequent proceeding, 




( 5045 ) 


DIGEST OP CASES. 


( 5046 ) 


BISS JVmOATA—contimied. 

8. PARTIES — continued. 

{a) Same Parties or their Represehtatites 
— continued. 

Judgment inter continued. 

wlietlier as plaintiff or defendant, treat the previous 
judgment so obtained by fraud and collusion as a mere 
nnllity, provided the fraud and collusion be clear- 
ly estalDlished. The same rule applies with regard to 
strangers where the previous judgment is a judgment | 
in rem. Section 13 of the Civil Ih’ocedure Code (Act 
X of 1877) is not exhaustive as to the effect of res 
judicata. It does not deal with the case of judg- 
ments in reniy nor with that of parties represented 
hy, tliough not claiming under, the parties to a for- 
mer suit. Qucercy — As to the j)roper construction of 
section 44 of the Evidence Act. Ahjhedbhoy Hubi- 
BHOY V, VtTLLEEBHOY CASSUMBHOY 

[I. L. B., 6 Bom., 703 

249. Decree against Hindu wi- 

dow. — Fraud. — Upon the death of if., 
a Hindu, who was separate from his brother 8'., his 
widow G. became life-tenant of his estate, and his 
daughter B. became entitled to succeed after G.^s 
death. In 1882 a suit was brought hy S. and G. 
against V. to recover the value of a branch of a mau- 
goe tree wrongfully taken by the defendant, and for 
maintenance of possession over the grove in which 
the tree was situate. The suit was dismissed, and 
it was decided tliat U. was not the owner of the grove, 
nor was G. the owner. In 1885 B. brought a suit 
against G,, S., F., and A-, to whom V. had sold some of 
the trees, claiming a declaration of her right and 
possession of the grove, upon the allegation that the 
proceedings of 1882 were carried on in collusion be- 
tween <S. and G. on the one hand and V. on the other, 
for the purpose of improperly preventing her from 
asserting her rights. Seld that if the suit of 1882 
was a genuine suit and was properly contested by the 
then plaintiffs, though S. might have been improper- 
ly joined as plaintiff, any decision then passed against 
G. would be binding upon the present plaintiff, and 
estop her again litigating questions which were then 
decided. Held, also, that if the plaintiff^s specific alle- 
gation of fraud and collusion in the pi'oceedings of 
1882 were established, and even if the decree of 1882 
did dispose of the question now sought to be reopen- 
ed, the decision in that suit w’ould not he binding on 
the plaintiff under the circumstances. Katama, Nat- 
chiar’s case, 9 Moore’s I. A.^ 5‘d9 ; Adi Deo Narain 
Singh v. FuhJiaran Singh, I. L. B,., 5 All, 582 ; and 
Sant Kumar v. Deo Saran, I. L. R., 8 All., 885, re- 
ferred to. Sachit V. Bijbhtja Kuar 

[I. Xi, K., 8 All., 429 

250. — ■' — Reversioners, — 

Kffeet on successors in estate to widow of decree 
against her, — Bona fides. — The rule whereby decrees 
obtained against a Hindu widow succeeding to her 
hushand^s estate as heir are binding by way of res 
judicata against all who in the order of succession 
come after her, and in that sense may he dealt 
with as her representatives, is limited to decrees 
fairly obtained against the widow in a contested and 
hand fide litigation, and would not apply to a com- 
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promise which could scarcely he regarded as on a 
higher footing than an alienation which the widow in 
possession of her husband’s divided estate might 
have made, and which the plaintiff distinctly alleged 
had not been fairly obtained. A mm cl Ko er v . Co urt of 
Wards, 1. L. Ab, 6 Calc., 764 ; Nand Kumar v. liadlm 
Ktiari, 1. L. R., 1 All., 282; and Kaiama Natchiar’s 
case, 9 Moore’s 1. A., 539, referred to. Also that M.’s 
withdrawal of her suit was not a bar to the suit 
of the plaintiff. Sant Kumar v. Deo Saran 

[I. D. B., 8 AIL, 365 

251 , — Reversioner . — 

On her husband’s death, a Hindu widow ^obtained 
possession of his estate as his heir, and, in a suit 
against her for possession thereof by certain persons 
claiming to succeed to the estate as rightful heirs, a 
decree was obtained hy them. Reid that such 
decree was a bar to a new suit against those persons 
by the daughter claiming the estate in succession to 
the widows the decree having been fairly and pro- 
perly obtained against the widow. Xand Kuaiar v. 
Rabha Kuari . , I. L. B., 1 AIL, 282 

252. Decree in suit by Hindu 

widow. — Reversioners, Suit by, — Alienation hy 
life-tenant. — Adverse possession.-rR daughter suc- 
ceeded to a share of her father’s estate, and transfer- 
red it in full property hy a formal instrument or ikrar- 
nama, dated March 1849, to her granddaughter, ex- 
pressly naming her and treating her as her heiress, 
— the transfer being in the nature of a release, 
reserving maintenance and other advantages to the 
donor. Upon the application of the granddaughter 
before the Collector for the mutation of names ac- 
cording to the terms of the ikrarnama, the reversion- 
ers (collateral heirs of the father) affected to contest 
the unauthorised nature of the alienation, hut drop- 
ped their opposition. In 1857 the diaras, or alluvial 
lands attached to the estate, were perpetually settled 
with the granddaughter. The alienor quarrelled 
with her granddaughter, and in 1857 brought a suit 
against her to set aside the ikrarnama, upon the 
ground of the non-xierformance of a condition subse- 
quent. The plaintiff succeeded in the first Court, 
hut the judgment was reversed (October 1858) on 
appeal to the Zillali Judge. Rending the appeal the 
plaintiff died (February 1858), and the reversioners 
applied to be, and were, admitted as her heirs to con- 
duct the appeal. The granddaughter remained in 
possession from the date of transfer until 1866, when 
she died. Tn April 1867 the present suit was 
brought hy the surviving reversioner, who claimed to 
he entitled to recover possession of the property by 
right of inheritance from the alienor’s father. He 
was one of the reversioners who had been admitted 
to conduct the appeal in the former suit upon the 
death of the alienor. Reid (on special appeal and 
review), thei’e had been no adverse possession ; the 
instrument enured as a transfer of the donor’s life- 
interest only; the judgment in the former suit 
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brought to set it aside did not hind or affect the 
reversioners, who in that suit merely represented the 
interest of* their predecessors, the life-tenant. Raj 

KuNWAE V, iEDURJIT KuNWAE 

[5 B. L. B., 585 : 13 W. B., 52 

253. Suit against re- 

mote reversioner , — Subsequent suit for 'possession hy 
reversioner. — A Hindu widow and her son, the 
then presumptive heir to property claimed by the 
widow, obtained a decree against a more remote 
r(3versionary heir. The son predeceased his mother, 
and the person against whom the decree had been 
obtained became the next reversionary heir. Held^ 
in a suit for possession by him, that the decree in the 
previous suit did not operate as a res judicata. Ram 
Chundee Poddae V. Haei Das Sen 

[I. L. B., 9 Calc., 463 

254 . Decree against member of | 

joint family. — Civil Procedure Code, 1839, s. 2 . — 
Former suit hy one of several parties who after- 
wards sue through a receiver. — A previous decision 
against one member of a family suing to recover his 
own share of certain property is no bar, under section 
2, Act VIII of 1859, to a suit by the receiver in the 
name of the whole family to recover the whole pro- 
perty. Jeg-g-ijnnath Peeshad Dtjtt V. Hogg- 

[12 W. B., 117 

255. Decree in suit by manager 

of Joint fe^icCLily.— Manager of joint family as re- 
presentative of other memhers . — Subsequent suit by 
another member on same cause of action. — A Hindu 
family is regarded as a corporation whose interests 
are necessarily centred in the manager, the pre- 
sumption being that the manager is acting for the 
family, unless the contrary is shown. Before the 
introcluctioii of the Civil Procedure Code this was so 
equally with regard to litigation as to other transac- 
tions, and it was not then obligatory, or even custom- 
ary, for a Hindu manager to set forth that he sued 
in a representative character (as now required by 
the Code, section 50), or to add the co-owners as 
parties to the suit (as required by English law). A 
suit, therefore, brought in 1856 by the manager of a 
joint Hindu family consisting of himself and the 
plaintiff, and no fraud or collusion being alleged, 
bound the plaintiff, though then a minor, and he could 
not afterwards bring a second suit on the same cause 
of action. Gan Savant Bal Savant v. JSTaeayan 
Dhond Savant . . I. L. B., 7 Bom., 467 

250. Decree against manager 

of joint family. — Civil Procedure Code, 1877, s. 
iS.—Karnavan of Malabar tarwad. Decree against. 
— A decree against a kariiavan of a Malabar tar- 
wad, as such, is binding upon the memhers of that tar- 
wad, though not parties to the suit, in the absence of 
fraud or collusion. Explanation 5 of section 13, 
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Civil Procedure Code, is not limited to the case of a 
suit under section 30. The memhers of a tarwad 
claim under a karnavan, suing as such, within the 
meaning of explanation 5 of section 13. Vaea- 
NAEOT Naeayanan jSTambuei V. Vaeanazot Na- 
rayanan Nambuei . I. L. B., 2 Mad., 328 

257. Karnavan of 

Malabar tanoad, Decree against. — A decree against a 
person who happens to be the karnavan of a Mala- 
bar tarwad is not necessarily binding on the tarwad 
in the absence of fraud. Elayachanidathil Kombi 
Achen V. Kenatumeoea Lakshmi Amma 

[I. L. B., 5 Mad., 201 

258. Decree against 

Tcarnavan of Malabar tarwad. — Necessary parties 
to suits against property of Malabar families . — 
Malabar law. — Nambudri family, Status of . — Civil 
Procedure Code, 1877, s. 13, expl. 5, s. 30. — The 
plaintiff, a member of a Malabar Nambudri family, 
sued for certain land, claiming it as the property 
of his family, the Vadasheri illam. He had been 
dispossessed by the defendants under a decree de- 
claring their title to the land against the plairitiff^s 
elder brother, who claimed it on' behalf of the 
Vadasheri illam. Meld that the plaintiff was not 
estopped by the former decree from recovering the 
land. Per Innes, J. — The question whether a decree 
obtained against the karnavan of a Nayar tarwad or 
of a Nambudri illam in Malabar is binding on the 
family is purely one of procedure. The dictum in 
Varanahot Narayanan Namburi v. Varanalcof 
Narayanan Namburi, I. L. R., 2 Mad., 328, that 
in the absence of fraud or collusion a decree against 
the karnavan, as such, is binding on the anandra- 
vans of tbe tarwad, is not warranted by any provision 
of the Code of Civil Procedure. Every member of 
the tarwad is entitled to be made a party, or to have 
notice under section 30 of the Code of Civil Pro- 
cedure, in any suit the object of which is to affect 

I the tarwad property. Explanation 5 of section 13 
of the Code of Civil Procedure does not refer to 
bond fide defences, but to bond fide claims, and does 
not make a decree binding on a person not a party 
to it where the actual defendant was jointly interest- 
ed wdth such person in the subject-matter of the 
suit and defended tbe suit bond fide. Mazir Gazi^ 
V. Sonmnonee Dassee, I. L. R,, 6 Calc., 31, approved. 
Kbnnathueillath Vasbbevan Nambxtdei V. 
Naeayanan Nambubei . I. Ii. B., 8 Mad., 121 

259. Mffect of decree 

on other memhers though not parties to the siM .- — In 
1870 A. sued B. for a piece of laud, and obtained a 
decree against him in the original suit and appeial. 
Subsequently, in 1875, C. and D., the nephews of B., 
brought a suit against A. and B. foi* their shares in 
the land, alleging that there was collusion between 
A, and R. in the previous suit. It was found that 
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RES J'UDlCATA'-conHmed^ 

8. PARTIES— 

(a) Same Paeties oe theie Repeesbntatites 
— contitiued^ 

Decree against manager of joint family 

— continued, 

€. and D. and tlieir uncle B. liad lived together as 
members of an undivided Hindu family at the time 
of the former suit, and tliat he (B.) was the manager 
of the family and assisted by his nephews, C. and JO., 
ill defending the former suit. 0. and D. made no 
allegation in their })laint that they were minors at 
the'^time of the former suit, nor did they assign any 
reason for not asking to have been made co-defendants 
in it. Their allegation of collusion between A. and 
B. was not proved. Held that the plaintiff’s suit, 
under those circumstances, was barred by the former 
suit under section 2 of Act VIII of 1859. Jogendro 
Bel) Fitrkut v. Fitnindro Beh Furhut^ 11 B. L, E., 
244 ; and Mnyaram Semram v. Jayvant Bandurang, 
I. L, E.. 5 Bom., 6S7, note, referred to. Naeayaf 
GOP HABBU V, PANDUEAN& GANIT 

[I. L. R., 5 Bom., 685 

260. — Sale in execu- 

tion of decree. — Mitakshara law. — Alienation, 
voluntary and involuntary, hy the members of a 
family governed hy the Mitakshara lato. — A., a 
Hindu governed hy the Mitakshara law, after the 
attaclimeut of a property, part of his ancestral estate, 
to which he and his minor son B. were jointly 
entitled as members of a joint Hindu family, conveyed 
by a deed of gift the whole of his interest in the 
ancestral property, including the property under at- 
tachment, to B. Five days after the execution of the 
deed of gift, the property was sold in execution for the 
decree of the attaching creditor C., and was purchased 
hy Q. at such sale. Ten days after the sale, A. insti- 
tuted proceedings under section 256 of Act VIII of 
1859 to set it aside on the ground of irregularity. 
These proceedings were afterwards continued in the 
name of /!., but virtually on behalf of the minor B., 
under the control and direction of the Collector, who 
had taken charge of his estate, and appointed a 
manager under Act XL of 1858. These proceedings 
terminated in 1874 by the application to set aside 
the sale being dismissed, and the sale was therefore 
confirmed, and C. took possession of the property. 
In 1877 a suit was instituted on behalf of JB. hy the 
manager appointed by the Collector against C. and A. 
to recover possession of the property, on the grounds 
— (1) that when it was sold it was not the property 
of the judgment- debtor,* and (2) that the pro- 
perty of a joint Hindu family could not be sold or 
alienated hy, or taken in execution of, a decree 
against a single member of that family. Held 
that the fact that the plaintiff, through his guardian, 
had actively intervened in the proceedings under sec- 
tion 256 of Act VIII of 1859, was no bar to the in- 
stitution of the present suit on his behalf. Colleo- 
TOE OF MoNOHYE U. HfEEAI HAEAIJr Shahai 

[I. Ii. B., 5 Calc., 425 

S. C. PvIIDEE Peekash Missee V. Huedai Haeain 
Sahu . . . . 5 0. It. B,, 112 


RES JUDICATA — continued^ 

8. PAETIES— 

(a) Same Paeties oe their Re present atitis 
— continued. 

261. Decree a.gainst member of 

joint family as representing minor son.— 
Alienation made imthout consent of co-sharers.—- 
Qivil Brocedure Code, 1877, s. 13. — Sa7ne parties ” 
— 6r. sold an estate nominally to the minor son of H. 
hut in reality to K. K. bi*ought a suit in his minor 
son’s name against A., the mortgagee of siicli estate, 
to redeem the same, N. set up as a defence to such 
suit that such sale was invalid under Hindu law, as 
such estate was a share of certain imdivided property 
of which he was a co-sharer, and had been made with- 
out his consent. It was finally decided in that suit tliat 
such estate was a share of such undivided property and 
not the separate property of G., and tliat sucli sale -was 
invalid, having been made witliout the consent of H., 
a co-sharer of such undivided property. O. subse- 
quently redeemed such estate, and having done so, 
sold it a second time to K. N. thereupon sued K. to 
set aside such sale on the same ground as that on 
which he had defended the former suit. Held that 
the issue in such suit whether such estate was a 
share of undivided property or the separate property 
of G. was res judicata, inasmuch as K., though not 
in name, yet in fact, w^as a “party” to the former 
suit in which such issue was raised and finally de- 
cided. KhUB CHAND 73. Habain SIN(3-H 

[I. D. R., 3 All., 812 

262. — Dismissal of former suit to 

have property declared joint,— suit 
for partition, — Where a plaintiff’s claim to have a 
property declared ijmalee had been dismissed in a for- 
mer suit, his suit for a partition of the same property 
was held to be barred against a defendant who had 
been a party to that suit, as well as against defendants 
who w^ere not in possession. BESHAEUTOOT.iiAH v. 
Ajoo ..... 14W. R., 195 

203 , . — ^ ^ — Suit against defendants 
as principals. — Civil Brocedure Code, 1859, s. 2. 
— Subsequent suit against them as agents . — A pre- 
vious suit ill which the plaintifi; elected to sue the 
defendants as principals, bars a second suit on tbe 
same contract in which the defendants are charged 
as responsible agents under a trade usuage. Det- 
EAT KeISHNA V, HaLAMBHAI 

[I. li. R., 1 Bom., 87 

264. Suit not between same 

parties. — Held, on the facts, suit not barred by sec- 
tion 2, Act VIII of 1859, not being between the same 
parties. Umes Chanbea Rot v. Habin Chanbea 
Mazhmdae . . . 5 B, D. E-., 327, note 

S. C. WooMESH Ckfnbee Roy v. Nobin CHUisr- 
DEE Mozoombae . . 10 W. R., 457 

Abdool Ghffooe Khan Chowbhey v. Golam 

Nujuf .... I 6 W. R.,298 

265. Becision as to 

'Validity of loilL — S. died in 1865, leaving two sons, 
W. and G. M. took possession of the property of S. 
under a will alleged by her to have been executed by 
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EES JUDICATA -—coniimed, I 

8. VkmmS—continued. 

{a) Samb Parties or their Represektatiyes 
— continued. 

Suit not between same parties— 

8. Ill 1867 G-. broiiglit liis suit, as one of tlie heirs 
of /S'., to set aside the will, and made his brother N, 
a co-defendant. The Principal Sadder Ameen dis- 
missed the suit, finding on the evidence that the will 
was genuine. In 1869 N. brought this suit for his 
share as heir of 8. against M. The first Court found 
that the will was a forgery, and gave the plaintiff a 
decree. On appeal, the Judge held that N’s claim 
was barred by the decision in the former suit brought 
by his brother, and reversed the decision of the first 
Court. Meldi on special appeal, that it was not bar- 
red by the finding of the Court in G.b? suit, as N, 
was no party to that suit, and he could not in any 
manner have availed himself of a decree in that suit 
to enforce a claim to his share. Nabih Chandra 
Mazumdar u. Mukta Sundari Debi 

[7 B. L. E., Ap., 38 : 15 W. B., 309 

266. — — Former suits on 

ilcrar hetioeen several 'parties.— brothers, At., 
B,, C., D., and I?., executed an ikrar, by which 
talook N. and others were to remain in their posses- 
sion, and under the management of A. On refusal 
to give his brothers their shares of the profits, they 
sued separately and obtained decrees against him for 
the amount due to them. In a suit by A.^s son 
against P. for the sums which his father was com- 
pelled under the ikrar to pay his other brothers, on 
the allegation that B. alone was in possession of 
talook N. and appropriated the rents wrongfully, — 
Held that the suit was not barred by the former 
suits under the ikrar, except so far as B.^s share in 
talook AT. was concerned. Khetteo Nath Dey n. 
Gossain Doss Dey . .7 W. B.j 188 

267. — Decree declaring imparti- 

bility. — Suhsequeni suit for partition. — The plain- 
tiffs, mirasidars of a village, held on pnngavaly 
tenure, sued their co-mirasidars, the owners of the 
remaining shares, and others, occupants of land in the 
village, for a partition of the common lands of the 
village and an allotment to the plaintiffs of specific 
parts thereof proportionate to the shares which they 
represented. In a former suit, to which all the present 
mirasidars were parties, either actually or as privies 
to those through whom they claim, it wms decided 
that no right existed in any individual shareholder of 
the village to have allowed to him a distinct portion 
of the common lands in proportion to his share or 
shares. Held that the former decree declaring the 
impartibility of the common land of the village was 
conclusive in the present suit between tbe present 
shareholders upon the same question of right. Sita- 
ramaiyar V. Adaq-iry Iyer . . 4 Mad., 285 

203 . Decree in suit to establisb. 

rigbt. — Subsequent suit for possession . — Cinil Bro- 
cedtire Code^ 1859, s. 2. — Suit betioeen same parties. 
—The plaintiff- sued to recover possession of certain 
houses and grounds as belonging to Ms zemindari, 
setting forth that the premises in question had been 


BEB JUDICATA — continued^ 

8. PARTIES — continued, 

(a) Same Parties oe their Reprbsentatites 
— continued. 

Decree in suit to establisb Tight— conti- 
nued. 

occupied by his paternal grandmother, on whose 
death the defendants had taken wrongful possession. 
The defendants claimed to he legally entitled to the 
premises in question, and contended that the plain- 
tiff^s suit was barred under section 2, Act VIII of 
1859, by reason that the plaintiff had already, during 
his grandmother’s lifetime, brought a suit against 
her and the defendant’s father, as a co-defendant, to 
establish his right to tlie same premises, which suit 
had been dismissed. The defendants also pleaded 
limitation. It appeared that in the former suit the 
relief sought by the plaintiff was substantially to 
restrain his grandmother from acts of waste in alien- 
ating property which had belonged to her deceased 
husband by assigning it to her co-defendant j hut 
that, as regards the property now claimed, although 
it w^as mentioned in the plaint, no charge had been 
made that she bad assigned it, or intended to assign 
it, to her co- defendant, nor any allegation to show 
that the co-defendant had any interest in it. Held, 
reversing the decisions of the lower Courts, that, 
under the circumstances, the decision in the former 
suit was not a decision in a suit between the same 
parties, or parties under whom they claimed, and that 
the cause of action in the present suit was not de- 
termined in the former suit. Held, also, that the 
defendant’s plea of limitation could not he deter- 
mined without a finding as to whether the plaintiff’s 
grandmother, who died within the period of limita- 
tion, had held the premises with the plaintiff’s leave, 
or as a trespasser. Zamindae oe PittAPHRAM v. 
Proprietors op Koianka 

[I. D. B., 2 Mad., 23 
D> B., 5 I. A., 200 

S. C. Rama Rao v. Stteiya Rao . 3 C. D. B., 265 

Reversing the decision of the High Court in Rama 
Rao V. SuEiYA Rao . . I. L. B., 1 Mad,, 84 

269. Decree in suit by first 

mortgagee for sale of mortgaged property. — 
Second mortgagee not made a party. — Subsequent 
suit by second mortgagee on mortgage. — Ciril Broce« 
dure Code, 1882, s. 13. — Meaning of “ betioeen parties 
under lohom they or any of them claimF — Upon the 
death of Q., a Mahomedan, his estate was divisible into 
eight shares, two of which devolved upon his son, A., 
one upon each of his five daughters, and one upon 
his widow, B. The name of B. only was recorded in 
the revenue registers in respect of the zemindari 
property left by Q. lu 1876 A. and B. gave to X a 
deed of simple mortgage of 2i- hiswas out of a 5- 
biswas share of a village included in the said property. 
In 1878 A. and B. gave to S. a deed of simple mort- 
gage of the 5 hiswas, which were described in the 
deed as the widow’s '‘own” property. In 1882 X. 
obtained a decree upon his mortgage for the sale of 
the mortgaged property, and it was put up for sale 
and purchased by X. himself in January 1884}. In 
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BES JIJDIOATA — continued. 

8. PARTIES — continued, 

.(a) Same Paeties or their Repeesehtatives 
— continued. 

Decree in suit by first mortgagee for sale 
of mortgaged property — continued, 

Fel)ruary and November 1884 the daughters of G. 
obtained ex ‘p arte decrees against A and B. in suits 
brought by them to recover their shares by inherit- 
ance in the 5 biswas. In 1885 S, brought a suit 
upon his mortgage of 1878, claiming the amount due 
thereon and the sale of the whole 5 biswas. To this 
suit he made defendants A, and R., QJ's daughters, and 
AT., alleging that the decrees of February and Novem- 
ber 1884 were fraudulently and collusively obtained ; 
and as to tbe auction sale of January 1884, tbat the 
biswas were sold subject to bis mortgage, he not 
having been made a party to the suit brought by X- 
upon the deed of 1876, and therefore not being 
bound by any of the proceedings taken therein or 
consequent thereto. On behalf of the daughters it 
was contended {inter alia) tbat tbe decrees obtained 
by them against A. and B. in February 1SS4 were 
conclusive, by way of res judicata, against the 
plaintiff, who, as mortgagee from A. and B., claimed 
under a title derived from them. Held that, there 
being no evidence to show that the decrees of Feb- 
ruary and November 1884 were fraudulently and 
collusively obtained, the Court of first instance was 
right in exempting the shares of the daughters from 
the lien sought to be enforced by tbe plaintiff ; and 
that, inasmucli as the deed of 1876 was prior in date 
to the plaintiff^ s deed of 1878, and there was no 
allegation of fraud or collusion in regard to it, the 
decree and sale in enforcement of the former deed 
would defeat the rights of the plaintiff under the 
latter. Khuh Chand v. Kalian Das, I. L. M., 1 All., 
240 ; and^Z^’ Sasan v. JDhirja, 1. L. 72., 4 All., 518, 
referred to. Per Mahmood, J. — The decrees of 
February and November 1884 did not operate as 
res judicata against tlie plaintiff, inasinnch as a 
mortgagee cannot be bound by a decision relating to 
the mortgaged property in a suit instituted after bis 
mortgage, and to which he was not a party. After 
a mortgage has been duly created, the mortgagor, in 
wdiom the equity of redemption is vested, no longer 
possesses any such estate as would entitle him to 
represent the rights and interests of the mortgagee 
in a subsequent litigation, so as to render tbe result 
of such litigation binding upon and|conclusive against 
such mortgagee. The plaintiff in the present suit 
could not be treated as a party claiming under bis 
mortgagors, within tbe meaning of section 13 of the 
Civil Procedure Code, and that section must he 
interpreted as if, after the words “ under whom they 
or any of them claim,” the words by a title arising 
subsequently to the commencement of the former 
suit ” had been inserted. Duma SaJiu v. Jeonarain 
loll, 3 B. X. M., A. a, 407 : 12 W, M., 362 ; and Xo- 
mmalee Nag v. Koylash CJmnder Deg, L L. B., 4 
Calc., 692, referred to. Outram v. Morewood, 3 Bast., 
346 j BogJc'Miinath CJiatterjee v. Ameeroonissa KJia- 
ioon, 2 W. M., 191 ; Kaiama Natchiar v. Moottoo 
Vijaga Maganadha, 9 Moore* s I. A., 539 ; and Ram 
Coomar iSeinY, Prosumo Coomar Sein, W, R,,1864^ 
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Decree in suit by first mortgagee for sale 
of mortgaged ’pTo-gevij— continued. 

375, distinguished. The principles of the rule 
res judicata, as part of the law of civil procedure 
properly so called, and those of the rule of estoppel, 
as part of the law of evidence, explained and distin- 
guished. SiTA. Ram V. Amie Beg-am 

[I. L. B., 8 All., 824 

270. Illegitimacy, Question of.-—- 

^Execution of decree. — Act XXIII of 1861, s. 11 . — 
The questions which, under section 11, Act XXIII of 
1861, may be determined by a Court executing a 
decree, must be between parties to the suit in which 
the decree was passed, and must relate to the execu- 
tion of the decree. A person who sv as not on the re- 
cord when the decree was made does not constitute 
himself a party to the suit by applying for execution, 
and a question as to bis legitimacy is, consequently, 
not one which the Court executing the decree is 
competent to entertain. A declaration by a Court 
in execution proceedings, tbat a person not a party 
to the suit applying for execution is legitimate, since 
it is made without jurisdiction, cannot, under section 
2, Act VIII of 1859, be pleaded as a bar to a regular* 
suit in which it is sought to establish the illegitimacy 
of the applicant. Abieunnissa Khathn v. Amir- 
HNNissA Khatun . . I. L. R., 2 Calc., 327 

[L. B., 4 I. A., 66 

271. ^ Suits in right of 

inheritance, — M., in 1866, brought a suit against A., 
her son 8., B., and C., who, like her, ail claimed a right 
to inherit the estate of K., deceased, for her share by 
inheritance in Kds estate, alleging tbat she had been 
lawfully married to him. She only denied A.’s right 
to inherit, who claimed as Kis adopted son ; admitting 
the right of 8., who claimed as her lawful son by it., 
and that of B. and C., who claimed as wife and daugh- 
ter respectively of K. 8. supported his mother's claim. 
A., B., and C. denied that M. had been lawfully married 
to K., and alleged tbat 8. was the son of M,, not by 
K., but by another person. It was decided in that suit 
that M. had been lawfully married to K . ; tbat 8. was 
the lawful son of K. by M. ; aud that A. was not the 
adopted son of X. In 1880 8. sued A. for possession 
of share in such estate, C. having died, claiming as 
C.'s.step-brother and heir. A. set up as a defence that 
M. was not K.'s wife, nor was 8. K.'s son. Meld tbat, 
inasmuch as, although in the former suit A. and 8, 
stood together in the same array, they were in fact 
opposed to each other, 8. being on the side and sup- 
porting the case of his mother, and A. being the true 
defendant, such suit was one Ijetw^een the same par- 
ties as the second, and the matter of S.^s legitimacy 
having been raised and finally decided in tbe former 
suit by a competent Court, was res judicata and 
could not be again raised in the second suit, Sha- 
BAE Khan v. Amin-ulla Khan 

[I. L. B., 4 All, 02, 
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272. Party as representative. 

•^Ciml Procedure Code^ 1877 > ss, 13, 244.— in 1872 
A. brought a suit on a mortgage against the mort- 
gagor, a Hindu widow, who died pending the suit. 
A. then applied that the suit should be revived 
against A. as the representative of the defendant. 
J?. denied that he was such representative, but the 
Judge refused to go into the question, made £. a 
party, and gave A. a decree for the sale of the mort- 
gaged property. E. subsequently brought a suit to 
have it declared, inter alia, that the mortgage and 
decree only covered the widow^s life -interest. Held 
that the suit was not barred either as res judicata 
or under the provisions of section 244 of the Code of 
Civil Procedure. Kanai Lall Khan v. Sashi 
Bhuson Biswas 

[I. L. B., 6 Calc., 777 ; 8 C. L. R., 117 

273, Mortgage . — 

Purchaser of mortgagor s interest. — Sale in exe~ 
cution of decree. — Omission to revice suit. — A 
mortgagee brought a suit on his mortgage against 
his mortgagor and against A., a person who had pur- 
chased the right, title, and interest of the mortgagor 
in execution of a money-decree obtained against him 
subsequently to the mortgage. Pending the mort- 
gage-suit, and before decree, A. died, but the suit 
was not revived against his representatives. The 
usual mortgage- decree was passed in favour of the 
mortgagee, who, in execution thereof, sold a portion 
of the mortgaged property to B. In a suit brought 
by B. against the representatives of A. for the pro- 
perty purchased and for general relief,— JTeh? that 
the decree in the mortgage-suit was not hiiiding on 
the representatives of A. ; nor, under the provisions 
of Act VIII of 1859, did the failure to revive such 
mortgage -suit prevent B. from bringing the second 
suit against Als representatives. Bepineehaei 
Bunhopadhya V . Beojonahh Mookhopabya 

[I. L. B., 8 Gale., 357 

274, — Suit for eject- 

ment. — Lessor and lessee. — An ejectment suit by 
Bis tenant against the defendant having been dis- 
missed, a second ejectment suit was subsequently, 
after Bis death, brought in respect of the same land 
against the defendant by the successor in title of B. 
Meld that, inasmuch as a lessor cannot he consi- 
dered as claiming under his own lessee, the princi- 
ple of res judicata did not apply. Bambeomo 
Chuoeeebutty V . Bunsi Keemokae 

[11 C, L. B., 122 

275. Former decree declaring 

status of occupiers of holding. — Suit not he- 
tioeen same parties. — An attempt having formei'ly, 
on the cessation of the services rendered by some 
palki' bearers, been made to oust them from certain 
chakran lands which they had held for many years, 
and which they had claimed to hold rent-free for the 
future j and it having been held on that occasion 
that though theirs was not a rent-free tenure or an 
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Former decree declaring status of occu- 
piers of holding — continued. 
uninterrupted tenure from the time of the decennial 
settlement, yet they had clearly acquired a right of 
occupancy, — Held, on a suit being brought by the 
zemindar against the same hearers for recovery of 
rent, that, although the former suit had not been 
brought by the zemindar personally, hut by the j)er- 
sons to whom he had attempted to transfer the lands, 
yet the decision in that suit clearly established, as 
between the zemindar and the palki-bearers, a rela- 
tion of landlord and tenant, wdiich einpow^ered him 
to recover arrears of rent from them. SUEOOP 
SiRDAE r . Beeb Chttnbee Manikhya 

[25 W. B., 370 

276. Suits between represent- 

atives. — Document found conclusive. — Where A. 
sued B. for moneys alleged to be due under certain 
documents, and B. pleaded that the demands had 
been included in a settlement of accounts, embodied 
in a document which he set forth in his answer, and 
the suit was dismissed, on the ground that being 
included in the settlement the demands no longer 
existed as causes of action, — Meld that Als repre- 
sentative was not estopped from disputing the docu- 
ment in a subsequent action brought by him against 
the representative of B. Hastmore v. Laics, 5 Bing. 
N., Q. 444, concurred in. Tieumala Rati Sahib r, 
Pino- ALA Shnkaea Bait . . 1 Mad., 312 

277 . Purchaser from party to 

suit. — Civil Procedure Code, 1882, s. 13. — Vendor 
and purchaser. — Purchase pendente lite. — Certain 
persons, claiming by right of inheritance to O., sued 

. B., N., A., K., and others for possession of certain: 
immoveable property, and, on appeal to the High 
Court in August 1876, their claim was decreed in 
full. In the course of the litigation which ended in 
that decree, Z. purchased certain immoveuble pro- 
perty from B., N., A., and K. Z, was subsequently 
dispossessed of such X->Toperty in execution of the 
decree of August 1876. He thereupon sued the 
holders of that decree for possession of the same, 
alleging that his vendors had inherited it from D . ; 
that the figures of the total of Cls property given 
in the plaint in the former suit were erroneous ; that 
the property now in suit was not affected by that 
decree, and that he had been improperly dis^Dossessed 
of it. ■ It appeared that there was in fact a mistake 
in the total of the extent of Cls property as stated 
in the plaint in the former suit. Held that the 
plaintiff having purchased pendente lite was bound 
by the decree of the High Court against the persons 
through whom he claimed i that the claim in the 
former suit having been decreed in full, tbe property 
now in suit was then decreed to the present defend- 
ants; and that the claim of tbe plaintiff to go behind 
that decree could not be entertained. HuIvM Singh 
V. Zauki Lal . . I. L. B., 6 AIL, 608 

278. Suit by son not claiming 

tbrougb bis fatlier.— Gbyit to Hindu widoio . — 
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Suit by son not claiming tlirongli Ms 
father — continued. 

Separate property. — 0., a Hindu subject to tbe 
Mitaksbara law, died leaving a widow, 5., but no 
issue. In his lifetime he had transferred to JS. by 
gift mouzah R., a portion of his real estate. After 
his death, J. and P., his brothers, sued M. for the 
possession of C’s real estate, on the ground that it 
was ancestral property. This suit was dismissed, it 
being held by the Sudder Court that C.^b real estate 
was separate property, to which his widow would be 
entitled to succeed by inheritance. The Sudder 
Court determined that Jd. had acquired mouzah R, by 
gift from 0., and that M. took under the gift a life- 
interest in the property only. J. and P, having died, 
M. made a gift of mouzah II. to her agent as a reward 
for his faithful services. N., the son of J"., sued as 
the heir of his uncle C., to set aside this gift to the 
agent as illegal. B.eld that the decision in the 
former suit did not make the question as to the 
interest R. took under the gift from her husband 
res judicata, inasmuch as iV. did not claim through 
his father when suing as heir to his uncle. Rudi 
Naeaih Sikgh V . Rup Khar 

[I. Ii. R., I AIL, 734 

279. Representation of tRe es- 

tate of a Hindu talookdar by Ms widow in 
a suit for tbe succession.-— of 1869.— -Act 
XXIV of 1870, s. 25 . — Issues substantially the same 
as those raised in the present suit, relating to the suc- 
cession to a talookdari estate, had been decided in a 
former suit, in which an order of Her Majesty in 
Council declared who had the right to succeed. Seld 
that a claimant, whose interest was such as would vest 
in him only upon the death of the widow of the last 
talookdar, was bound by the order so made, on the 
ground that he was privy to the former suit, the whole 
estate, for the purpose of representing it, being vested 
in the widow, who was a party to that suit. Katama 
Natohiar v. The Raja of Shinaganga, 9 Moore's 1. A., 
539, referred to and followed. That order declared 
that a will made by the last talookdar, where- 
by a power to a];)pomt a successor in the talook- 
dari had been given to the widow, had been revoked, 
and determined the right to succeed as upon an in- 
testacy. The person whom the widow had appoint- 
ed by her will, now contending that he was not 
bound by the order, having been, when the former 
suit was instituted, a minor, without any duly ap- 
pointed guardian, it was held that, wliether he had, 
or had not, by acts after attaining full age (having 
been nominally a party), become estopped fi’om set- 
ting np the above, he was, at all events, bound by 
the order ; on the ground that tlie widow, holding 
an estate at least as large as that of the Hindu widow 
in her husband’s property, was the full representa- 
tive of the estate in the former suit ; the appoint- 
ment made by her being such as would operate only 
on her death. Meld also that, although a manager 
of the estate had been appointed under the provi- 
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(a) Same Parties or their Rbpeesentative>s 
— contimied. 

Rei^resentation of tbe estate of a Hindu 
talookdar by Ms widow in a suit for 
tbe succession — continued. 

sions of Act XXIV of 1870 (the Oudh Talookdars’ 
Relief Act), hut had not been made a party to tlie 
suit, this omission did not, under section i:5, affect 
the validity of the decree between the parties, 
Pertabharaih Smo-H v. Trilokinath Sihg-h 
[I. D. B., 11 Calc., 186 ; I*. B., 11 1, A., 197 

280. Bena.ini proceedings. — 

Decision in former suit. — In execution of a decree 
of the Revenue Court in a suit brought by K. for 
arrears of rent of a certain putiii, the putni was put 
lip for sale and purchased in the name of G-. The 
rent having again fallen into arrear, K. took pro- 
ceediiigs.agaiiist under Bengal Regulation VIII of 
1819 for the sale of the putni, hut the arrears having 
been paid the putni was not sold. In a suit for arrears 
of rent of the same putni subsequently brought by K. 
against Q-., F,, and B. (the wife of F.) jointly, on 
the allegation that the putni had been purchased by 
G. benami for P. and B., — Held that the suit was 
not barred by the former proceedings instituted by 
K. against G. under Regulation VIII of 1819. PRO- 
SONNO CooMAR Pae Chowhry V. Kqyi/ASH Chhnhee 
Pal Chowhhey . B. L. R., Sup. Vol., 759: 

2 Ind. Jur.3 H. S. 327 : 8 W. B., 428 

281, Suit for con- 

firmation of possession and declaration of title . — 
A. brought a suit for a debt against B., obtained a 
decree, and attached certain land in execution. Q. 
intervened, claiming the property as his j but, on the 
28th March 1868 his claim was disallowed, on the 
ground that in two suits previously brought against 
C. and others for possession of the same property, on 
the 30th December 1863, by X and Y., whose in- 
terest had, pending the suit, been purchased by P., 
it had been decreed that the land belonged to B. 
The decrees in these suits were dated 13th and 19th 
January 1864; they were in favour of B., and ran in 
his name alone. C. had purchased a moiety of the 
property at an auction sale on the 7th March 1859; 
X. and IG claimed under a pre-existing mortgage 
over the same property, the equity of redemption 
under which had been foreclosed. C. now brought a 
suit against A. and B. for confiriuatiou of his posses- 
sion and a declaration of his title to the property. 
He alleged that B. was his servant, and had purchased 
the interest of X. and Y. in the property ])enami 
for him ; that ho (C.) had made the purchase ivith 
his own money in the name of B. ; that the suits 
originally brought by X. and Y. had really been com- 
promised ; that while the decrees of the 13th and 19th 
January 1864 were nominally in favour of B., they 
were really in his {07 s) favour; and that the suit 
brought by X. and Y. had been allowed to proceed in 
Bds name, in order that C.’s title might he strength- 
ened by a decree in his favour, B. being only no- 
minally the decree-holder. €. also stated that, since 
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his purchase on 7th March 1859, he had always been 
in possession, and he dated his cause of action from 
the 2Sth March 1868, when his claim to the pro- 
perty which had been attached by A. in his suit 
against B, was disallowed. The Subordinate Judge 
gave a decree in favour of the plaintilf C. B. alone 
appealed to the High Court. Seld that C., not hav- 
ing been disturbed in his possession, and seeking a 
declaration of his title only and no relief, should have 
stated clearly and precisely what that title was ; that 
as against A., who had not appealed, the decision of 
the 8ubordinate Judge was final ; that as between B. 
and C. the matter was res adjudicata ; that C. could 
not go behind the decrees of the 13tli and 19th Jan- 
uary 1864 which had been passed in favour of B,, 
and show that the purchase by B. and subsequent 
decrees were really benami for C., and in his favour. 
Bhawabal Singh v. Rajenbea Peatap Sahoy 

[5 B. L. R,, 321 ; 13 W, R., 157 

282. Suit for share of estate of 

Mahomedan. — Lien for dower. — A Mahomedan 
died, leaving among others a widow and a sister enti- 
tled to shares in his estate. The widow got possession 
of the whole. The sister died, and after her death 
her husband, on behalf of himself and grandson, sued 
the widow to obtain the shares to which the deceased 
sister was entitled, and obtained a decree for pay- 
ment of the same, after satisfaction of the widow's 
lien for dower, in certain proportions to himself and 
grandson. The husband's interest in the decree was 
subsequently confiscated by Government for having 
taken part with the enemy in the Mutiny. He sub- 
sequently died leaving his grandson. The widow 
died during the Mutiny, and her brother was put into 
possession of the property by the Government as her 
heir. The grandson now sued the widow' s brother to 
recover his own and his grandfather's share, alleging 
that the lien for dower had been satisfied. Keld^ 
the suit was not barred by Act VIII of 1859, section 
2. Mahomed Ameenooden Khan v. Mozxjeeee 
Hossein Khan 

[5 B. K B., 570 : 14 W. B., P. C., 5 
(5) Inteetenoes. 

283. Intervenor added in for- 

mer suit.— other parties. — A suit to 
recover possession of land, on the ground of pur- 
chase from the admitted owners, is not barred by 
Act Vlil of 1859, section 2, simply because plaintiff's 
claim as against the same defendant was dismissed 
in a former suit in which he (defendant) appeared as 
an intervenor. Ttjkhba v. Beo In aeain Singh 

[24 W. B., 248 

284. — Reservation of 

intervenor^ s rights . — Civil Procedure Code^ 18o9f 
s. 2. — In a former suit against a party and his 
vendor, in which an intervenor was made a defendant. 
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plaintiffs obtained a decree with a reservation of in- 
tervenor's rights. The decree was not a res adjudi- 
cata in a subsequent suit by a purchaser from the 
intervenor against the said vendee, the reservation 
being a mere obiter dictum. Bhshh Am v. Nittya- 
NHND Doss . . . . 5 W. B., 227 

285. — Suit for rent. 

— 'Enjoyment of and receipt of rent^ Proof of . — 
Plaintiff sued for rent of land alleged to be a 3 annas 
15 gundabs share held by him on a defined right. De- 
fendant admitted the claim. An intervenor appear- 
ed, alleging that the land was situate in the 7 annas 
share of the talook, and that be bad purchased 
3 annas 15 gundabs of this share, for which a decree 
had been given to him, and that he held it as a joint 
coparcener. JSeld that as the decree did not state 
patently the subject-matter to he that of this suit, 
the principle laid down in the case of Syud Ahmed 
Reza^ 5th August 1863, did not apply,* and that as 
it did not clearly adjudicate against the plaintiff’s 
right, the principle laid down in the case of Tarinee 
V. Bamundoss Moalchef, 1 W. R.,8S1, had no bearing. 
Accordingly the intervenor w'as hound to show actual 
and bona fide receipt of rent as required by section 77, 
Act X of 1859. Gtjgun Chundee Chuckeebutty 
V. AjMtrii Ali . . . . 11 W. B., 91 

286. Civil Procedure 

Code, 1859, s. 2. — Suit for rent. — A. sued B. and C. 
in the Civil Court to recover possession of certain 
lands, of which be alleged that they bad dispossessed 
him, under a decree obtained by them in a suit in 
which he had previously sued B. in the Civil Court, 
before Act X of 1859 had been passed, for rent, in 
which suit C. had been added as a party, and had 
proved his title to the lands against A. Meld that 
A.’s suit must fail, on the ground that it involved a 
material issue of fact which had already been deter- 
mined by a Court of concurrent jurisdiction in the 
former suit, which was between the same parties, and 
which issue disposed of the present suit. Chowdhaei 
Hilkanth Peasad Singh v, Dignaeayan Singh 

[1 B. L. B., A. C., 30 : 10 W. B., 75 

287. : Judgment in suit 

for rent. — In a suit by plaintiff for arrears of rent 
against one set of tenants defendant intervened, 
claiming a moiety of the whole estate. His claim 
was dismissed in the lower Courts, and the case came 
up on special appeal. Meanwhile plaintiff* brought 
suits against another set of tenants on the same 
estate, in which defendant again intervened on the 
same ground as before. Meld that the decision in 
the former set of cases, unless and until set aside in 
special appeal, was binding on the intervenor, even 
though the estate was of such value that the Court 
which passed the decrees in the rent suits would not 
have jurisdiction to try the title which was in dis* 
pute. Pean Nath Sandyal v. Ram Coomae San- 
DYAB 2 C. Ij, B,, 33 
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283. Oiinl Procedure 

Code, 1859, s. 2.— 'Suit for rent . — The plaiiiti:ffs 
brought this suit to establish, as against the defend- 
ants, their title to certain land in the occupation of a 
tenant. In a previous suit instituted by one of the 
present defendants against the tenant for rent, one of 
the present plaintilfs (representing the right now 
claimed by all of them) intervened as a defendant, 
on the ground that he was the person entitled to the 
rent, and failed to establish his claim. Meld, 
following the Full Bench case of K%irri Sunker 
Mookerjee v. Muktaram Palrb, 13 B. L. M., 238, 
that the plaintiffs in .this suit were barred by the 
judgment in the former suit. When once it is made 
clear that the self-same right and title is substan- 
tially in issue in two suits, the precise form in 
which either suit was brought, or the fact that the 
plaintiff in the one case was the defendant in the 
other, becomes immaterial. Gobind Chtjnbee Koon- 
3300 V). Taetjce; Chundeb Bose 

[I. Ii. R., 3 Calc., 145 : 1 C. L. B., 35 

289. — Mights under 

partition under Beng. Meg. XIX of 1806. — Suit for 
arrears of rent. — A. sued B. to establish his rights 
of possession to certain lands allotted him under a 
butwara made in accordance with the provisions of 
Kegulation XIX of 1806- In a previous suit by B. 
instituted after the butwara against a tenant for 
arrears of rent due for a portion of the lands now in 
dispute, A. intervened and was made a defendant on 
the sole ground that he was the person entitled to 
the rent, but failed to establish his claim. Reid, fol- 
lowing the Full Bench case of Gohind Chunder 
Koondoo V. Taruck' Chunder Bose, I. L. M., 3 Calc., 
145, that A.^s present suit was barred hy the judg- 
ment in the former suit. Bemolasoonduey Chow- 
DHBAIF V. PraCHANUK CeOWUHEY 

[I. Ii. R., 3 Calc., 705 

290, Mights as be- 

tween original defendant and intervenors. — Suit for 
•possession . — Where a plaintiff claimed certain pro- 
perty, and two persons intervened and were allowed 
to put in their claim to a portion of it, which claim, 
at the hearing, the intervenors, however, refrained 
from pressing, and the suit was decided in favour of 
the plaintiff, the original defendant alone appeal- 
ing (unsuccessfully) against the decree, — Retd that it 
was not open to the intervenors to institute any 
fresh proceedings to obtain the property against the 
original defendant, the decree in the suit in which 
they intervened being conclusive as between them 
and such defendant. Slragnana Tevary, Beriasami, 
I. L. M,., 1 Mad., 312, distinguished. Sheo Chcten 
Siege v, Fakera Doobay 

[I. Ii. B., 6 Calc., 91 : 7 C. E. E., 69 

. The principle of. this case was held applicable in 
IJmbica Ceuen Bhuttaohaejee V. Peosonno 
CooMAE Sen , , , . 9 C. L. R., 365 
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291. Want of juris- 

diction as to valuation of suit. — Subsequent suit 
betmeen the same parties. Competent Court . — lieni 
suits. — A judgment of a Court not competent to try 
the, case in which tlie judgment is pleaded as res ju- 
dicata, must, nevertheless, be held to he the judg- 
ment of a Court of competent jurisdiction within the 
rule as laid down in the maxim Nemo debet bis rexari 
pro eddem causa, and section 13 of Act X of 1877 ; 
more especially where the first suit is tried, decided, 
and affirmed on regular appeal hy a Subordinate 
Judge who would have been competent to decide the 
suit (had it been brought before him) in which the 
judgment was pleaded. The rule of res judicata 
ought to be held to apply to judgments in rent 
suits, at least until interventions in such suits are 
authoritatively prohibited. Run Baha33UE Singh 
V. Lucho Kobe 

[I. L. R., 6 Calc., 406 : 7 C. L. R., 251 

Reversed on this point hy the Privy Council in 
Run Bahadur Singh v. Lucho Koer 

[I. L. R., 11 Calc., 301 
L. B., 12 I. A., 27 

See PuEBHOO Tbwaeee r. Ramjreawun Pa- 
tuck , . 1 3X. W., 65 : Ed. 1873, 110 

292. Beni suit . — 

Civil Procedure Code {Act X of 1877), s. 13. — A. 
sued B. for rent in the ' Court of the Deputy Collector 
of Tipperah under the provisions of Act X of 1859. 
C. intervened, claiming that the land in respect of 
which the rent was claimed w^as his property, and 
the suit was dismissed. On appeal, the District 
Judge of Tipperah reversed this decision and decreed 
the claim, on the ground that 0. had no right what- 
ever to the land. In a subsequent suit brought hy 0, 
against A. and B. for possession of the same land,-— 
Reid that the previous decree of the District Judge 
did not constitute the plaintiiPs claim a res judicata, 
and was no bar to the suit. Dinanatk Bose v. 
Kalikumar Bog, B. L. B., Slip. Vol., 364, followed. 
Mahomed Aesueuddin v. Beer Chunder Mani- 
KYA . I. Ii. R., 8 Calc., 470 : 10 C. L. R„ 416 

293. S 2 iii for 7 >os- 

session. — Co-defendants. — Civil Procedure Code 
{Act X of 1877), s. 13. — A. leased lauds to B., who 
sued C. for possession of a certain mouzah, alleging 
it to he a portion of- the lands leased. A. was made a 
defendant, and supported the case of the plaintiff', 
who obtained a decree. C. appealed, making A. 
and B. respondents, wdicn the decree was reversed 
and the suit dismissed, on the ground that the 
mouzah sued for wnis the property of C., and that 
ruling was upheld on special appeal to the High 
Court. Subsequently A. brought a suit agtiinst C. 
for the same mouzah, making B. a defendant. 
Held that the title to the mouzah was res judicata 
between A, and C., and that the suit would not lie. 
Qobind Chunder Koondoo v. Taruck Chunder 
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Bose^ L L, M,, 3 Calc., 145, followed. Bissoeup 
Gossamy V. Goeachane Gossamy 

[I. L. B., 9 Gale., 120 

294. Bent suit , — 

Dismissal for default. — Questions of title, — Issues. 
— Code of Civil ^Procedure, 18S2, s. 13. — In a suit for 
arrears of rent and possession of certain proj)erty a 
person intervened and was made defendant on his 
alleging that he was entitled to an 8 annas share of 
the property in question, and that the plaintiffs were 
not entitled to any portion thereof. Issues were 
fixed on the questions of title, hut the plaintiffs 
failed to adduce evidence and their suit was dismiss- 
ed. They afterwards brought a suit for possession 
of the same property, on the same title, against the 
intervenor in the former suit. Held that the second 
suit was barred as res judicata. Kaetick Chandea 
Pal V, Seidhae Mandal 

[I. L. B., 12 Gale., 563 

(c) Party eeeoneously m Decree. 

295. Party ordered to be struck 

out of suit. — Civil Procedure Code, 1859, s. 2 . — 
Mistake in decree. — Section 2, Act VIII of 1859, was 
held not to apply to a case where the present plain- 
tiff’s name was ordered by the High Court to be ex- 
punged from the list of defendants in a former suit, 
but, notwithstanding that order, her name by some 
mistake still appeared some two years afterwards in 
the decretal order, the onus being on the present 
defendant to show how that happened and that the 
former suit was decided in her presence. Kalee 
Coomae Dutt Roy v, Peakt Kishoeee Chow- 
DHEAm , , . , , 18 W. B., 29 

{d) Pro eoema Deebndants. 

296. Parties made defendants 

by way of caution. — Effect of for oner decree . — 
A decree made in favour of a plaintiff in a suit 
is binding upon the defendants collectively and 
severally, notwithstanding any of them was made a 
defendant only ikhteatun, i.e., by way of precaution. 
Deokee Nundun Roy v. Kalee Peeshad 

[8 w. B., see 

297. iN'ominal party. — Suit agahist 

surety of defaulting tenant. — A landlord sued his 
tenants and his tenants’ surety in the Collector’s 
Court for arrears of rent, the surety being merely 
treated as a nominal party, and the decree being 
given against the tenants. He afterwards sued the 
surety in the Civil Court on the bond given by him, 
and in the lower Court obtained a decree, not only for 
the arrears of rent, but also for the costs in the Act 
X suit. Held, on special appeal, that the suit was, as 
regards the arrears of rent, not barred by section 2, 
Act VIII of 1859, but that the costs in the Col- 
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lector’s Court could not be recovered. Eamtanf 
Aohaeji V. Komal Lochan Roy 

[3 B. L. R., Ap., 37 

S. C. Ram Ttjnoo Achaejee v. Rad ha Gobind 

[11 W. B., 407 

298. Party added as landlord 

in a suit between tenants. — Subsequent suit 
for possession by landlord. — Civil Procedure Code 
{Act XIV of 1882), S.13. — A. brought a suit against 
B., claiming certain property as tenant of C., who 
was also made a defendant in the suit ; this suit was 
on the merits decided in favour of B. C. then brought 
a suit against B. for possession of the same property. 
Held that such suit was not barred by section 13 of 
the Civil Procedure Code. Beojo Behaei Mittee 
V. Kedae Rath Mozumdae 

[I. L. B., 12 Gale., 580 

(e) Co-dependants. 

299. Decision in former suit. 

Effect of, as between co-defendants.— A deci- 
sion in a former, suit cannot operate as an estoppel 
as between co-defendants in that suit, or parties 
claiming under them. Mhdhoo Mokbe Dabeb v, 
Ghnga Goyind Mundle . W. B,., 1864, 299 

Ram Chand Somaedae v, Kala Chand 
Chttckeebutty , . 1 W, B., 287 

Madhoo Peeshad v. Lalijee Shahoo 

[9 W. B., 557 

Khelht Ghitndee Ghosb V. Kishen Gobind 
Deb ... . 16W. R.,128 

Nobin Chtjndee Doss v. Nim Chand Doss 

[17 W, R., 191 

Ramesstte Ghose V. Azeem Joaedae 

[17 W. R., 373 

Ain Ali v. JuGatiT Chtjndee Roy Chowdhey 

[25 W. R., 416 

Obhoy Chuen Nundee v, Bhoobun Mojoom- 
DAE . . , . 12 W. B., 524 

Rally Persad Sein Chowdhey r. Mohesh 
Chundee Bhuttachaejee . 1 Hay, 430 

300^ A suit which 

was brought by A. against S. and C. and dismissed, 
cannot be pleaded as o'es judicata in a subsequent suit 
brought hy B. against C. HuEO Monee Dbbia v, 
Thmeezoodeen Chowdhey . 7 W* B., 181 

301. Civil Procedure 

Code, 1882, s, 13 . — Two thirds of a village were sold 
by T., P., and B. B. was the widow of S., her name 
being recorded in respect of the property formerly re- 
corded in bis name, and what she sold was his one third 
share in the village, the other one third being sold hy T. 
and P. The vendors having refused to give posses- 
sion of the property, the purchasers sued them 

7z 
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for possession of it and joined as defendants to the 
suit (7., D,, and M., to whom belonged the remaining 
one third share in the village. These latter persons 
contended, inter alia^ that the family was a joint one, 
and that B. w'as not competent to alienate her 
deceased husband’s share in the village. The Court 
decided that the family was joint. After Bj^s death 
her daughter A"., whose name had been recorded in 
place of her mother’s, made a usufructuary mortgage 
of another village in which her deceased father had 
formerly owned a share. A suit was brought by 
certain persons who had purchased the right in the 
same village of the representatives in interest of C., 
D., and M,, against K., her mortgagee, and their 
vendors, to sot aside the mortgage and recover the in- 
terest which they had purchased. They contended 
that the family w'as joint, and that the question 
whether it was joint or divided was res judicata by 
reason of the decision in the former litigation. Held 
that the question whether the family was joint or di- 
vided had not, in the former suit, been determined 
among the defendants inter se, but simply as against 
the plaintiff, and could only he res judicata against 
him or parties claiming under the same title ; and the 
decree in that suit was therefore not binding against 
K. in the hands of the present plaintiffs, who were 
not the assignees of the plaintiff in the former suit, 
but of persons who were arrayed in it as defendants 
along with B., KJs mother, and on the same side. 
Sliadal Khan v. Amin-nllah Khan, Z L. B., 4 All., 
92, referred to by Straig-ht, J., and distinguished by 
Tverbll, J. Harain Kuar v. JDurjan Kuar, Z Z. R., 
2 ALL, 733, referred to by Straight, J. Bhagwant 
SiXGH V. Tej Kuar . . I. L, R., 8 All., 91 

302. — Suit for 'pre- 

emption . — Jf. sued K. and Z. to enforce a right 
of pre-emption in respect of property ndiich he alleged 
K. had sold to Z. K. denied that she had sold such 
property to Z. Z. set up as a defence that M. had 
w'aivod his right of pre-emption. The suit was dis- 
missed on the ground that the sale had never taken 
place. Held that the finding as to the alleged sale 
was one between the plaintiff and the defendants 
in the suit and not between tbe defendant-vendor and 
the defendant-vendee, wdio were not litigating, and 
would not bar adjudication of the matter in issue be- 
tween them in a suit brought by the latter for the 
establishment of the sale. Jumha Singh r. Kamar- 
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{a) General Cases. 

3oa - 

Court without jurisdie- 


tion ,— Procedure Code (Act X of 1S77), s. 13, 
—The decision of a Court, in order to be conclusive 
in another Court, must have been that of a Court 
which would have had jurisdiction to decide the ques- 
tion raised in the subsequent suit in which the deci- 
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9. COMPETENT COV RT-^-continued. 

(a) General Cashes— conthmed. 

Court witbout jurisdietion — continued, 

sion is given in evidence as conclusive. The words 
“ Court of competent jurisdiction/’ used in section 13 
of the Code of Civil Procedure, include tlie meaning 
that the first Court must not have been precluded by 
the pecuniary limit of its jurisdiction from deciding 
the question raised in the other. The two Courts 
must exercise such concurrent jurisdiction in regard 
to the pecuniary limit of their powers that the siih- 
ject-niatter of the second suit would not have been 
beyond the powers of the Court which disposed of 
the prior one. The defence made to a suit on a bond 
for 1112,000 and interest thereon, in a Court liaving 
no pecuniary limit of jurisdiction, was that in a prior 
suit for Bl,665, balance of interest, brought in a 
Court with power to try suits not exceeding 115,000 
in value, tbe principal sum due on that bond had 
been decided to be B4,790. Held that tbe issue as 
to the amount of principal clue on the bond had not 
been heard and finally decided by a Court of com- 
petent jurisdiction within the meaning of section 13, 
Misir Eagho Bardial d. Sheo Baksh Singh 

[I. L. R., 9 Gale., 439 : 12 C. D. R., 520 
L. R., 9 I. A., 197 

304. Act VIII of 

1S59, $. 2. — Act X of 1877, s. 13. — Cross-appeal . — 
Braetice . — The decision in a suit in order to be final 
and conclusive, as res judicata upon an issue raised 
in another suit, must be tbe decision of a Court 
which would have had jurisdiction to decide the 
question raised in the subsequent suit, in which the 
prior decision is given in evidence as conclusive. 
This proposition, stated in the judgment in Hdun 
V. Bechun, 8 W. R., 175, and affirmed hy the 
Judicial Committee in Misir Raghohardial v. Sheo 
Bahsh Singh, I. L. R., 9 Calc., 439, is applic- 
able ec^ually to cases under Act VIII of 1859, sec- 
tion 2 (as supplemented by the general law), and 
to cases under the more complete enactment in 
Act X of 1877, section 13, which is not to be con- 
strued as having altered the former law. A suit was 
• brought in the Court of a Subordinate Judge by a 
Hindu against the widow of bis deceased brother, 
claiming bis property by right of survivorship, tbe 
issue being whether, at the death of the latter, the 
ownership of the brothers was joint or separate. 
An order under Act XXVII of 1860, granting a 
certificate to the widow, did not, on the above issue, 
operate as res judicata in the widow’s favour, being 
a proceeding of representation, and not otherwise of 
title. Held, also, that a decision of the same issue, in 
a Munsif’s Court in a rent suit brought by the 
widow, the surviving brother, on his application 
having been made a party defendant under section 
78 of Act VIII of 1859, did not constitute res judi- 
cata in her favour. Krishna Behari Roy v. Bra- 
jeswari Chowdlirani, L. R., 2 I. A., 283, referred 
to and followed. Held, also, that the brother having 
appealed against a decree dismissing the suit as* res 
judicata (the judgment which that decree followed 
having, nevertheless, found that the widow was dis- 
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9. COMPETENT CQ\JRr-^ continued . 

(a) Oenbeal Cases— oonfinued. 

Court without jurisdiction— 

entitled by reason of tlie brothers having been, in 
fact, joint in estate), the widow could have supported 
the decree, without filing a cross-appeal as to that 
finding, on the ground that the decree had been 
rightly made (though not for the reason given) in 
her favour. Ruk Bahadue Sinoh v. Lticho Kobe 
[I. L. R., 11 Calc., 801 
L. R.j 12 I. A., 23 

Reversing, as far as the question of res judicata 
was concerned, the decision of the High Court in 
EtJN Bahadub Singh v. Lhcho Koeb 

[I. L. R., 6 Calc., 406 : 7 C. L. R., 251 

305. Court without power to 

make final decision.— As, decided in a suit 
not subject to a^^eal . — Same issue raised in a subse- 
quent suit subject to appeal. — Small Cause Court 
suit.— Civil Procedure Code {Act XIV of 1882), 
s. 13. — Meaning of the toords “ competent to try 
such subsequent suit .” — In 1879 the plaintiff brought 
a suit against the defendants to recover R119 which 
he alleged had been wrongfully exacted from him by 
the defendants as enhanced rent of certain land in 
liis occupation. He claimed to he owner of the land 
subject to a quit-rent payable to tbe defendants. 
The defendants denied his ownership, and asserted 
their right to levy the enhanced rent. The lower 
Court held that the defendants were entitled to the 
enhanced rent, and dismissed the plaintiff’s claim, 
and the decree was confirmed, on appeal, by tbe Dis- 
trict Court. The plaintiff appealed to the High 
Court, which held that the plaintiff’s claim being for 
an amount less than R500 and within the cognisance 
of a Court of Smnll Causes, no second appeal lay. 
In 1883 the plaintiff brought the present suit in the 
District Court to recover from the defendants the 
sum of R689 alleged to have been wrongfully exacted 
from him by the defendants as enhanced rent of the 
land in question. He made the same allegations as 
ill the former suit. The District Judge dismissed 
the suit, holding it to he res judicata. The plaintiff 
appealed to the High Court. Held that, although 
the material question in both suits was the same, — 
viz., as to the defendant’s right to enhance the 
plaintiff ’s rent, — yet the decision of the District Court 
upon that point in the previous suit was not res 
judicata so as to prevent the question being again 
raised between the parties. From the decision in 
tlie former suit there was no appeal by reason of the 
suit being one for an amount less than 3x500. Had 
that suit been for a larger amount, the decision of 
the District Court would have been subject to an 
appeal to the High Court, It could not have been 
intended by the ^legislature that a decision should 
acquire a conclusive importance from the fact of its 
being made in a suit for a small amount which it 
could nob have had if the amount was larger. The 
foiiner decision could not be appealed against to the 
High Court, and thus, though the District Court 
'which gave that decision was in one sense ‘‘competent 
to try ” the second suit, and did try it, yet it was 

IV 
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9. COMPETENT COURT-£?£?f^^mwe(^. 

{a) Genebal Cases— continued. 

Court without power to make final de« 
cision — continued. 

not competent to try the second suit with final effect, 
as it had tried the earlier one. In section 13 of the 
Cml Procedure Code (Act XIV of 1882) the words 
“ competent to try such subsequent suit or issue ” 
must mean “ competent to try the suit or issue with 
conclusive effect.” The District Court could not in 
the present suit have tried with conclusive effect, 
and disposed of the issue tried in the first suit, and 
hence the prior decision res judicata. Bho- 

LABHAI V. AdESANG. BHOLABHAI V, COLLEOTOE OB 

Kaiba . . . . I. li. R., 9 Bom., 75 

306. Decision in superior Court 

of suit cognisable by inferior Court. — 
Civil Procedure Code, 1877> s. 13. — In a suit for 
possession of immoveable property before the Sub- 
ordinate Judge, it was objected that the suit ought 
to have been instituted before the Munsif, the value 
of the property being less than Rl.OOO. An issue 
having been framed on this point, other issues were 
also framed as to the sanity of the plaintiff, his 
having had possession of the property, and evidence 
upon all the issues was gone into. The Subordinate 
Judge dismissed the suit on the first issue, but ex- 
pressed his opinion that the other issues ought 
also to have been decided against the plaintiff. In a 
subsequent suit by the plaintiff for the same relief 
in the Court of the Munsif, — Held that the questions 
depending on the issues raised, other than the issue 
as to the valuation of the suit, were not res judicata. 
Ram Gobind Jha v. Mungab Ram ChoVdhby 

[13 C. D. R., 83 

307. Powers of Court deciding 

suit. — Decision on question of title , — Civil Pro- 
cedure Code {Act X of 1877), s. J5.— When a ques- 
tion of title has to he, and is, decided by a Court of 
competent jurisdiction with reference to the value of 
the subject-matter in dispute, such decision, or the 
ultimate decision upon the appeal from such deci- 
sion, is final, and the question of title becomes a 
res judicata as between the parties to the suit, al- 
though it may have the effect of determining the 
title to an estate or estates the value of which ex- 
ceeds the jurisdiction of the Court in which the suit 
was instituted. Per White, J.— In considering, on 
the hearing of an appeal, the competency of a Court 
for the purpose of deciding upon a question of res 
judicata, the powers of the Court in which, the suit 
was instituted, and not those of the Court in which 
the suit was decided on appeal, must he looked to. 
Toponidhee Dhibjt Gib Gosain v. Sbee putty 
Sahanbe 

[I. L. R., 5 Cale., 832 : 6 O. D. R., 305 

308. Civil Procedure 

Code, 1882, s. 13. — Decree of competent Court. — In 
1875 P. sued in a Munsif’s Court to eject a tenant 
from a house and to recover arrears of rent. S, in- 
tervened and claimed the house under a deed of gift. 
The value of the property comprised in the deed of 
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(a) Genbbal CAS^B--contimied, 

Powers of Court deciding suit— 
gift exceeded the limit of tlie pecuniary jurisdiction 
of the MunsiPs Court. The suit was dismissed, 
hut on appeal the claim of S. under the deed of gift 
was adjudicated upon and rejected, and P. obtained a 
decree for the land. In 1882 sued P. to recover 
all the property comprised in the deed of gift: 
Held that S. was estopped by the decree in the 
former suit from claiming the house. It was con- 
tended by P. that the deed of gift was invalid : 
Held that, as to validity of the deed of gift, the 
decree of the Munsif^s Court was not the decree of a 
competent Court within the meaning of section 13 
of the Code of Civil Procedure, 1882, and, therefore, 
that was not estopped from showing that the 
deed was valid, and claiming the rest of the property 
comprised therein, Pathuma -y. Saluveamma 

[I. D. B., 8 Mad., 83 

309. Jurisdiction of Court at 

time suit is brouglit. — Decision of Munsif . — 
Civil Procedure Codefl8S2, s. 18. — In a suit for malik- 
aiia the issue between the parties substantially raises 
the question of the proprietary right to the. estate in 
respeet of which the malikana is claimed ; and when 
the question of the proprietary right has been de- 
cided in a previous suit between the same parties, a 
subsequent suit for malikana will he barred as res 
judicata. The fact that the previous suit had been 
brought in a Munsif s Court, wdiereas the present 
suit was brought before a Subordinate Judge, did 
not affect the question, inasmuch as the property 
was tlie same, and it was not shown that the present 
suit, if brought in 1860, would not have been within 
the jurisdiction of the Munsif, nor was it alleged 
that the suit in 1860 was beyond his jurisdiction. In 
section 13 of Act XIV of 1882 the words in a Court 
of jurisdiction competent to try such subsequent 
suit^'’ refer to the jurisdiction of the Court at the 
time the first suit is brought. Thus, when the first 
suit is within the jurisdiction of a Munsif, and the 
subsequent suit, by reason of an increase in value of 
the property, is beyond his jurisdiction, such subse- 
quent suit would nevertheless be barred, inasmuch as 
if the subsequent suit had been brought at the time 
when the first suit was brought, the Munsif would 
have been competent to try it. Gopi Nath Chobby 
V. Bhug-wat Peeshab . I. L. B., 10 Calc., 697 

310 . Decision of Deputy Col- 

lector. — Civil Procedure Code, 1882, s. 18 . — 
Meaning of the words Court of jurisdiction com- 
petent to trg such suhseguent suiV^ — The words of 
section 13 of the Civil Procedure Code, "in a Court 
of jurisdiction competent to try such subsequent 
suit,” refer to the jurisdiction of the Court at the 
time when the fivst suit was brought. Where, 
therefore, a suit was brought and decided in 1867 
in the Court of a Deputy Collector, that Court being 
at the time of suit the only Court competent to try 
suits of the nature of the one brought, and subse- 
quently a second suit, regarding the same subject 
and between some of the same parties and the re- 
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(a) Gbneeal Cases — continued. 

Decision of Deputy Collector — continued.. 

preseiitatives of others, was brought in 1881 in the 
Court of a Munsif, which latter suit, if it had been 
brought in 1867, would have been cognisable by a 
Deputy Collector alone , — Held that the decision of 
the Deputy Collector was a bar to the second suit 
under section 13 of the Civil Procedure Code. The 
principle in Qopinath Chohey v. Dhaglnvat Pershad, 
I. L. B., 10 Calc., 697, approved. liHG-HUNxiTH 
Panjah V. Issue Chundee Chowdhey 

[I. D. B., II Calc., 153 

3 X 1 ^ Former judgment in 

Court without jurisdiction. — Property situate 
out of jurisdiction. — Held that the judgment of the 
Lucknow Civil Court, in a suit for property situate 
within the jurisdiction of that Court, was no bar 
to a subsequent suit in respect to property situate 
at Allahabad. There was no splitting of the claim, 
inasmuch as the former suit was for the entire pro- 
perty situate in Lucknow and Allahabad, though 
leave was not obtained to sue in the Lucknow Court. 
Thakoob Peeshab V. Kalika Peeshab 

[2 Agra, 104 

312. — Property situate out of 

Jurisdiction. — Suit for land. — A. brought a suit in 
the Court of S. against B. for certain land as being an 
accretion to an estate in the district of S. B. 
claimed it as being part of his estate in the district 
of G., to which district he alleged the land had, in 
a former decision, been found to belong. The Court 
of S. held that the land was an accretion to A.^s 
estate in the district of S. In a subsequent suit 
brought by B. in the Court of G. against A. for the 
land to which the subject of the former suit had 
been found to be an accretion , — Held that the hold- 
ing in the former suit necessarily decided that the 
land claimed by B. was in the district of S., and 
therefore that the Court of G., under Act VIII of 
1859, section 14, had no jurisdiction. Pahalwan 
S meH V. Mahessue Buksh Singh 

[12 B. L. B., P. 391 : 18 W. B., 182 

313 , Decree in claim for rent, 

— Subsequent suit to remove attachment. — Decision 
by Court %vithQut jurisdiction , — Where a Court, 
without jurisdiction, decreed a claim by a landholder 
for arrears of enhanced rent, and the tenant subse- 
quently sued to remove an attachment based on the 
decree, it was held that the decree could not be 
regarded as binding on the parties, and the second 
suit should have been tried and disposed of on its 
merits. Kalka Paeshab v. Kanhaya Singh 

[7 W., 99 

314. Court of Bajah. of Indepen- 

dent Tipperah. — The Court of the Rajah of Inde- 
pendent Tipperah was not a competent Court within 
the meaning of section 2, Act VIII of 1850. Maho- 
med Ahmed v. Alibue Gazee . 10 W. B., 337 

315 , Civil procedure 

Code, 1859, s. 2. — Competent Court . — The Tipperah 
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(a) General continued. 

Court of Bajah of Independent Tipperah 
— continued. 

RajalTs Court was a Court of competent jurisdiction 
%vitliiii the meaning of section 2, Act VIII of 1859. 
A decision given there bars a fresh suit in respect of 
the same matter in a British Court. Modhoo Bibbs 
t). Ram Manicro Bey . 6 W. B., Civ. Ref., 31 

316. Agent to Governor Gen“ 

eral, Court of.— Reg. XIII of lS33y s. 2- 
— Order of Agent previous to the Megulation . — 
By Regulation XIII of 1833, section 2, the Courts of 
Bewanny Adawlut of Zillahs Rainghur and Jungle 
Mehals were abolished. By the 4th section the ad- 
ministration of civil and criminal justice was vested 
in an officer appointed by the Governor General in 
Council, to be denominated Agent to the Governor 
General. By the 5th section authority w^as con-' 
ferred on the Governor General to determine in 
Council, inter aUa, “to what extent the decision of 
the Agent in civil suits shall be final.” In 1834-, by 
an order of the Governor General, it was ordered that 
no appeal should lie from the orders of the Agent to 
the Siidder Court. Held that an order of an Agent 
within the districts to which the Regulation applied, 
made previous to the passing of the Regulation, de- 
claring A. to be the rightful heir of IS., was not 
affected by the Regulation, and was not judicial in 
its nature ; and that, therefore, in a subsequent suit 
relating to the inheritance to the same property, the 
heir of A. could not set up the order as conclusive. 
Binode Koomareb Puedhan Gopal 

[Marsli., 80 ; W, B., E. B., 26 : 1 Hay, 148 

{h) Small Cause Court Cases. 

317. — Decree of Small Cause 

Court. — Question of title. — A decree passed in a 
suit in a Small Cause Court in which a question of 
title is incidentally dealt with, is not a bar to a suit for 
a general declaration of title. Khandu valad Keru 
V. Tatia valad Vithoba . 8 Bom., A. C., 23 

318. — Suit for rent of 

the nature cognisable in a Small Cause Court. — Be- 
terminaiion of title. — The incidental determination 
of an issue of title in a suit for rent of the nature cog- 
nisable in a Court of Small Causes does not finally 
estop the parties to such suit from raising the same 
issue in a suit brought to try the title. Inayat 
Khan v. Rahmat Bibi . I. L. B., 2 AIL, 97 

Chunder Naeain Mozoomdar r. Prithanund 

■ Aseum . . . .12 W, B., 290 

^ Ciml JRroce- 

dure Code^ 1877, s. 13. — Question of title. — Fer 
Innes, J . — The decree of a Small Cause Court in a , 
case where a question of title is raised incidentally is 
no bar to a suit upon the title under section 13, ex- 
planation II, of the Civil Procedure Code, because the 
Small Cause Court is not competent to pass a decree 
upon the title. Manappa Mudali v. McCarthy 
[I. D. B., 3 Mad., 192 
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{h) Small Cause Court Ok'&m— continued. 

Decree of Small Cause Court — continued. 

320, Decree for 

money due on bond. — Stibsequent suit in which escecu- 
tion and bona fides of bond are contested. — In a suit 
to enforce a lien created by a mortgage-bond on pro- 
perty wffiich was sold by the mortgagor {R.) ten 
months later to the defendant, the lower Appellate 
Court held that the defendant, as standing in his ven- 
dor’s shoes, was concludedby a judgment obtained in 
the Small Cause Court by the plaintiff against E. a 
month after the date of the bond. Held that, as the 
Small Cause Court could not Irave jurisdiction to de- 
cide as to the lien, its decree would only be relevant 
as showing that the defendants at the time owed the 
money to the plaintiff, and that it would he open to 
the defendant to question the execution and bona fides 
of the bond as affecting the property which he had 
taken by conveyance. Poholi Mullick v. Eckber 
Chunder Patnaie . . .22 W. B., 349 

321, Suit for rent in 

Small Cause Court. — Question of title. plain- 
tiff, in a suit to establish her lakhiraj right to lakhi- 
raj land, stated in her plaint that she was in posses- 
sion of certain land by virtue of the will of her hus- 
band ; that, while in possession of the land, a suit was 
brought against her in the Small Cause Court for 
rent l)y the defendants, who obtained a decree ; and 
that there being no appeal against the decision, the 
lakhiraj rights in respect of the lands were conse- 
quently injured; she therefore brought the present 
suit. Semhle per JACKSON, J., dismissing the suit, 
that the plaintiff might, if a fresh suit for rent be 
brought, again raise the question of her lakhiraj 
title, because the Small Cause Court had no power to 
determine finally a question of right. Poran Sookh 
Chunder v. Parbutty Bosses 

.[I. L. B., 3 Calc., 612 ; 1 C. L. B., 404 

(c) Revenue Courts, 

In early decisions it was held that a decision of a 
Revenue Court in a case under the Rent Act, 1859, 
was in some circumstances binding in a Civil Court. 
WooMESH Chunder Sooteb v. Ram Chunder 
Moweee . . . .4 W. B., Act X, 40 

OoMA Churn Butt v. Beckwith 

[5 W. B., Act X; 3 

Eeshooree Sinhh v Hunter . 2 IN. W., 53 

322, Decision of Revenue Court. 

— Suit for rent. — Jurisdiction of Collector. — The 
decision of the Collector in a suit for rent of certain 
land is conclusive in a subsequent suit between the 
same parties in a Civil Court for a declaration that 
the land is liable to pay rent. Mohesh Chunder 
BuNDOPADHYA V. JOYKISHEN MoOKETiJEE 

[15 B. D. B., 248, note : 22 W. B., 362 

823. Suit for resump’- 

tio 7 i of invalid laJchiraj . — Act X of 1859, s. 28 . — 
Beng. Reg. II of 1819, s. 50.— That a ryot’s holding 
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was of a date prior to 1790 once decided in a zemin- 
daPs suit mider section 28, Act X of 1859^ must 
be considered as res adjiidicata in a subsequent suit 
under section 30, Regulation II of 1819, Kallee 
Pebshab Hoebab V. Soobhoq-ea Dabea 

[1 W. B., 218 

Most of the later cases, however, decided that a deci- 
sion of the Revenue Court Avas not conclusive on a 
matter of title in a subsequent suit in the Civil 
Court. 

324. — ^ — * — Decision of 

Collector on question of 'possession. — The decision of 
a Collector on a question of possession and of the 
right to receive the rent, does not bar an action in the 
Civil Courts to try the title of the parties, Kam- 
BASS Geose t?. Chaebbamohini Dasi 

[8 W. B., 68 

325. Suit for de- 

. elaration of title after suit for rent in Devenue 

Court, — A. suing B. for arrears of rent, on the allega* 
tion that B. held an outbundee jote from him on cer- 
tain lands of plaintiff^s jote jiimma, obtained a decree 
for rent for one year, the period for which he sued. 
B, then brought an action in the Civil Court for a 
declaration of his right to the jote jumma in ques- 
tion, alleging that he held the land direct from the 
zemindar and was not A.^s ryot •, A. pleading that the 
Civil Court had no jurisdiction after the Revenue 
Court had declared B. to be his ryot. Held that the 
Revenue CourPs decree was not conclusive as to the 
question of title,— he., as to whose right it was to 
have the particular jote jumma as his property. 
Dhonaxe Mundxjb V, Abie Munbxje 

[9 W. E., 806 

326. — Decree of Deve- 

nue Court for arrears of rent,--- Suit for deolaratio'n 
of title as laJchirajd.ar, — A decree of a Revenue Court 
aAvarding arrears of rent for a certain year under a 
kahnliat against a ryot does not bar the jurisdiction 
of the Civil Courts in a suit brought by him for a 
declaration of his title as lakhirajdar in the same 
land. Taea Chanb Mxtee v. Nibambur AIttnbijl 

[8 W. B., 227 

^ 827. Suit for posses- 

sion after ejectment. — Dirisdiction of Collector. — In 
a suit to recover possession on the ground of illegal 
ejectment, a Collector has no jurisdiction to inquire 
into any matter having reference to the rights of the 
parties so as to bar a subsequent suit for them. 
Sheeb Chunbeb Mahnbeah V. Brojoeath 
Abitxa . . , . , 14 W. B,, 801 

328, — ^ B%dt 'in Revenue 

Court under s. 95, Act X of 1859 . — Tit le . — Subsequent 
suit for 2 '>ossessioii. — A decision in a suit to recover 
occupation where the plaintiff is found to have been 
illegally ejected under Act X of 1859, section 23, clause 
6, does not bur a regular suit for possession by the 
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defendant in the former suit grounding his claim on 
title, and in which the question of title is to be tried. 
SooiuTEE Kanto Roy r . Foelono 
[1 Ind. Jur., 3X. S., 882 ; 6 W. B., Act X, 44 

329. — Decision of 

Deputy Collector in suit for ejectment, — Where a 
Deputy Collector declined jurisdiction in a suit for 
ejectment under section 28, Act X of 1859, and the • 
appeal against this decision to the Judge was dismiss- >■ 
ed, — Seld that that decision was no bar to a suit for 
ouster in the Civil Court, either in the way of res 
judicata or otherwise. Baser AIahomed r. Sbbbeu 
'Ghazeb , ' , . . .7 W. B., 97 

830. Dossessory suit 

under Rent Act. — A possessory suit under clause 
6 of section 23 of the Rent Act, 1859, by a ryot 
against bis zemindar, did not bar a suit for confirma- 
tion of title by the intervenor in that suit. Taea 
Chanb Ghose V , Rabhamonee Dossee 

[7 W. B., 469 

reversing on review . B. C. 5 W. B., Act X, 9 

331. Suit for rent . — 

Jurisdiction of Collector. — In a suit for rent undei’ 
Act X of 1859, the Collector had no jurisdiction to 
decide a question of mokurrari title otherwise than so 
. far as it might he incidental to the determination of the 
amount of rent, if any, due ; and bis decision on such 
a question was therefore not binding in a subsequent 
suit to establish the mokurrari right. Babur Alt «. 
Dowlut Ali , 15 B. L. B., 242 : 19 W. R., 217 
Doss Monee Dossee v . Hueonath Roy 

[4 W. B., 2 

Neybal Singh v . Guxabut , 8 Agra, 811 

332 ^ Decision of Col- 

lector oil reference from Deputy Collector, — Held 
that reference to the Collector in a suit pending 
before tbe Deputy Collector was irregular, and his 
opinion and order on such reference had no weight at 
all, and could not amount to a decision which, not 
having been appealed against, would operate as a bar 
to tbe adjudication on tbe point referred. Sahib 
SiNQ'H V , Put Ram , . 1 Agra, Rev., 17 

333. Same parties in 

different character. — Tbe decision in a suit under 
Act X of 1859 against the defendants as the plaintiff’s 
tenants did not bar a suit brought in the Civil Court 
against the same defendants as the plaintiff’s vendees, 
the parties being accidentally the same persons, but 
legally different persons, with different rights and 
interests. Gobam Ahmed y. Sham Soondur Roy 
[5''W. E,., Act X, 9 

834. Suit to assess or 

resume invalid lakhiraj land. — Jurisdiction of Col- 
lector, — Act X of 1859, s. 28. — A suit by a zemindar 
to assess or resume land alleged to be invalid lakhiraj. 
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Decision of Revenue Cowot'-^continued, 
niider section 28 of Act X of 1859, liacl to be brought 
in the Reveoue Courts. GraoA Hueey Dhobet v. 
Teipp . . . . . . IW. B.,31 

In such a suit a Collector had no jurisdiction to try 
whether a title under a grant made prior to the 1st 
of December 1790 was valid or not. Mooroobbee 
Sahoo V. Latoo Coomae . W. R., E. B., 70 

S35. Act X of 1859, 

s. 28. — J 2 irisdiction of Collector . — If it was estab- 
lished, in a suit under section 28, Act X of 1859, that 
the defendant’s lakhiraj tenure was created prior to 
1790, it was immaterial whether it was within plaint- 
iff’s talook or not. Therefore the finding upon the 
question of parcel or no parcel by a Deputy Collector 
in such a suit was not binding on the Civil Court in 
any suit Avhioh might thereafter be brought to resume 
the land as invalid lakhiraj created prior to 3 790, or 
in any other suit. Ramneedhy Boyde n. Neamut 
[Marsh., 856 : 2 Hay, 437 

836. — Suit for rent . — 

Act X of 1859. — Benff. Act VIII of 1869. — Juris- 
diction of Collector, — Meld (Jacxson, «/., dissent- 
ing) that a judgment by a Collector, in a suit under 
X of 1859, declaring the plaintiff' entitled to assess 
rent upon land alleged by the defendant to be lakhi- 
raj, is not conclusive in a subsequent suit between 
the same parties for arrears of rent under Bengal 
Act VIII of 1869. ler Jackson, J . — A decision in 
a previous and similar suit upon an issue raised sub- 
stantially in the same manner by parties in a Reve- 
nue Court is binding upon them as evidence in a 
subsequent suit, which, but for the passing of Ben- 
gal Act VIII of 1869, would also have been brought 
in a Revenue Court. Huehi Suneur Mookesjee 
V. Muktaram Patro 

[15 B. D. B., F. B., 238 : 24 W. B., 154 

337 ^ Decision in rent suit. — 

Beng. Act VllI of 1869. — Jurisdiction of Civil 
Court. — The decision of the Civil Court in a suit for 
rent under Bengal Act VIII of 1869 was binding in 
a suit between the same parties for a declaration that 
the land, the rent of which was the subject of the 
former suit, is lakhiraj. Mohima Chtjndee Mozoom- 
BAE V. ASRABHA DaSSIA 

[15 B. L. B., 251, note ; 21 W. E., 207 

388, Question of title 

in Civil Court in rent suits since the passing of 
JBeng. Act VIII of 1869. — The old Privy Council 
and Full Bench Rulings, that a Revenue Court’s de- 
cision on title in a rent suit under Act X of 1859 is 
not conclusive, went upon a Collector’s incoinpetency 
to determine a question of title, but do not now 
apply to the decision of a competent Civil Court 
hearing a rent suit under the Rent Act, 1869. Ram 
Boss Nushkue V. Rash Monee Dossee 

[25 W. R., 189 


BBS JUDICATA— 

9. COMPETENT COURT— 

(c) Revenue CoxniTS-^eontinued. 

339 . Decision in suit declaring 

title. — Subsequent suit for rent. — A decree of a 
Civil Court in a suit concerning the title is not of 
itself in all cases a bar to a suit against a tenant for 
rent hy the person against whom such decree has 
been obtained. When the decree clearly adjudicates 
against the plaintiff’s right, and the Collector sees 
that it relates to the property in question and is in 
force, the Collector should give effect to the decree 
as a bar to the plaintiff’s suit for rent, notwithstand- 
ing that the plaintiff may have an actual receipt of 
rent prior to the institution of the suit. Tarinee 
V. Bamunboss Moakhee . . 1 W. R., 831 

340. Decision as to validity of 

pottali. — Decision of Revenue Court. — Title , — 
Collateral issue. — The trial and determination hy 
the Revenue Court of the amount of rent which the 
plaintiff is entitled to under a mokiirrari pottah, in 
which the genuineness of the pottah only comes colla- 
terally in issue in determining the amount of rent, 
was not a bar to a .subsequent suit in the Civil Court 
to try the validity of the pottah. Janeswar Das v, 
Guxzari Lal 

[5 B. L. B., 666, note : 11 W. B., 216 

Tekaitne Gowea Kumaei V. Bengal Coal 
Company 

[5 B. L. K., 667, note : 18 W. B., 129 

Affirmed by the Privy Council in Tekaetnb 
Gouea Coomaeee V. Saroo Coomaree 

[19 W. E., F. 0., 252 

341. Decision of 

Revenue Court. — Suit for ejectment. — A Collector’s 
judgment as to the genuineness of a pottah could not 
be pleaded as an estoppel in the Civil Court in an 
action for ejectment on account of trespass. Ara- 
BHTJN Dex V. Golam Hossein . 8 W. B., 487 

342. Civil Rrocedure 

Code, 1859, s. 2. — Suit for declaration of title . — 
Order of Collector under Act X of 1859, s. 23 . — In 
a suit for declaration of title to land from which 
a ryot had been ejected at the suit of his zemindar 
hy the order of a Collector under section 23, Act X 
of 1859, and wherein the genuineness of the pottah 
upon which the suit was brought was at issue, the 
order of the Collector could not be pleaded in bar. 
Bhaieo Singh v. Ubiearan Singh 

[3 B. L. B., Ap., 139 

S. C. Bhybo Singh v. Oobeb Kfrn Singh 

[12 W. B., 284 

343. Suit to declare 

pottah forged. — The proceedings in a suit under Act 
X of 1859, in which the Collector did not finally 
adjudicate upon the genuineness of a pottah, al- 
though he accepted it as genuine, were no bar to a 
subsequent suit in the Civil Court for a declaration 
that the pottah was a forgery. Pitambttr Shaha v. 
Ram joy Ghose . . , . 7 W. R., 92 

Shib Peeseab Pan ah v. Mxtdbun Mohun Doss 

[15 W. R., 415 
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344 ^ Decision as to validity of 

feabnliat. — Court of competent jurisdiction . — 
Question of title, Decision of, hy Revenue Court . — 
Where, for the purposes of a rent suit, a Revenue 
Court found that a kahuliat propounded by the plain- 
ti:f ' was a genuine document, such finding was no bar 
to a Civil Court trying the question of right between 
the parties, and for that purpose trying the validity ^ 
and genuineness of the kabuliat. Boistub Chdbn ' 
Sen V. Teahbb Ram Sein . ,15 W. B., 82 

,, 345 . Decision as to validity of 

/f Bond, — Court of competent jurisdiction. — Con- 
current jurisdiction. — Civil Procedure Code, 1859, s. 

2. — A. brought a suit against JB. in the Collector's 
Court for rent. In answer, B. set np a bond, by the 
terms of which A., in consideration of a loan of 
RIO, 000, stipulated that B. should apply a certain 
portion of the annual rent to the reduction of the 
loan, and the payment of the interest thereon. A. 
alleged that the bond was false. The Collector, in 
an issue directed by the High Court, decided that it 
was genuine, and this decision was affirmed on ap- 
peal. B. afterwards sued A. in the Civil Court upon 
the bond, Meld per Peacock, C. J., and Pheae, 

J. (Campbell, J., dissentient e), that the Collector’s 
decision as to the genuineness of the bond did not 
oi 3 erate as an estoppel. The two Courts were not 
Courts of concurrent jurisdiction. Per Peacock, 

C. y; — Quare , — Is a judgment of a Court of concur- 
rent jurisdiction between the same parties on the 
same point conclusive between the parties in another 
Court in the country ? Edun u. Bechun 

[2 Ind. Jur., S., 26'4: 8 W. R., 175 

340 . Decision as to genuineness 

of document. — Decision hy Deputy Collector . — 
Jurisdiction of the Revenue Courts. — A., a ryot, 
brought a suit in the Court of the Deputy Collector 
against B., his zemindar, for recovery of possession 
of a piece of land, on the ground that he was the 
holder of a mirasi pottah, and that he had been 
illegally ejected by B. The Deputy Collector held 
that the mirasi pottah was genuine, and that B. had 
illegally ejected A. He passed a decree in favour of 
A., in execution of which A. obtained possession of 
the land in dispute. In a suit brought by B. against 
the heirs of A. in the Civil Court for recovery of 
possession of the said piece of land, on the ground 
that the mirasi pottah was a spurious d<^cument, and 
that no mirasi pottah had been granted to A., — Seld 
(Jackson, J., doubting) that the decision of the 
Deputy Collector was not conclusive between the 
parties. Chuneee Coomae Munbue v. Nunnee 
Khanum 

[11 B. D, R., P. B., 434 : 19 W. R., 322 
TJnnoba Peeshab Mookeejee v. Sooeenbbo- 
nath Pal Chowbhey . 20 W. R., 105 

OuNUA Gobinb Roy v. Kala Chand Suema 
Gangooly ... 20 W. R.5 455 

Contra, Hubo Lall Saha v. Tiethanunb 
Thakooe 

[11 B. L. R., 437, note : 13 W. R., 417 


RES JUDICATA — continued, 

9. COMPETENT COURT— 

(c) Revenue Couets — continued. 

347 . — Decision as to validity of 

document. — Civil Procedure Code, 1859, s. 2 . — 
Dormer suit in Revenue Court.' — In a suit hy a 
tenant to recover possession of land from which he 
had been dispossessed by defendant under colour of 
a sub-lease alleged to have been extorted hy force, 
it appeared that plaintiff had, on this very cause of 
action, sued the defendant in the Court of the Col- 
lector, who had found the sub-lease to be good and 
valid, and had dismissed the suit. Meld that the 
suit, having once been dismissed by a Court of com- 
petent jurisdiction, could not again be entertained 
by the Civil Court. Holloway v. Asman Roy 

[10 W. E., 325 

348. Order of Revenue Court 

for ejectment. — Suit for possession. — Act X of 
1859, s. 25. — The defendant had obtained an order 
under section 25, Act X of 1859, to eject the plain- 
tiff, who now sued in the Civil Court for recovery of 
possession. Meld that section 2, Act VIII of 1859, 
did not bar the suit. ' A manat Ali Chowbhey v. 
Mussen An 

[2 B. L. B., Ap., 36 : 11 W. R., 145 

349. ^ Suit for ejeoU 

ment. — Order on application tinder Act X of 1859, 
s. 25. — A suit for ejectment from land assigned for 
building purposes under a contract was not barred 
under section 2, Act YlII of 1859, hy reason of a pre- 
vious order for ejectment obtained on an application 
under section 25, Act X of 1859, such an application 
not being a suit. Ham Naeain Mittee v. Nobin 
Chunbee Mooebaeaeash . . 18 W. R., 208 

350. Suit for ejectment, Dis- 

missal of, — Suhseq^uent suit for ejectment. — A suit 
for ejectment, on the ground that the defendant had 
entered the plaintiff’s land wrongfully and forcibly, 
having been dismissed by the Court, which found 
that the defendant was not a trespasser hut a tenant, 
— Meld that a subsequent suit by the same plaintiff', 
on the allegation that the defendant was a trespasser, 
though lately a tenant, was not prohibited by section 
2, Act VIII of 1859. The suit, however, was dismissed 
on other grounds. Heeea Rawut v. Racha Raw^pt 

[22 W. R., 115 

351. Refusal of Collector in 

suit under s. 25, Act X of 1B59.-- Subsequent 
suit for ejectment. — A Collector’s refusal to give 
assistance under section 25, Act X of 1859, was not a 
determination by a Court of competent civil jurisdic- 
tion in a former suit within the meaning of section 2, 
Act VIII of 1859. Gooool Chunbee «. Ali Ma- 
homed low. R.,6 

See Mudun Mohun Rot v. Gouemonee Goopto 

[B. D. B., Sup. Vol., 31 : W. R., F. B., 126 

352. Order by Revenue Courts 

for registration of n^me.—Suit for declaration 
of title . — In a suit for declaration of title, the mere 
fact that the Revenue Courts decreed the registration 
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RES JUDIOATA — continued, 

9. COMPETENT COJJRT continued. 

(o) Revenue Courts — continued. 

Order by Revenue Courts for registra- 
tion of name — continued, 

of tlie plaintift’^s vendor’s name as a jjoint sbarer of 
tile estate, and that no steps were taken during 
twelve years to set aside that decree, was held not to 
operate as an estoppel. Nittanund Roy v. Bydo- 
NATH Mohapathur . . W. R., 1864, 350 

353, Proceedings 

under s. 27, Act X of 1859. — Two purchasers of hold- 
ings in the defendant’s zemindari at a sale for 
arrears of revenue applied to the Collector to have 
the transfer registered in the zemindar’s sherista, 
under Act X of 1859, section 27. Their application 
was refused, and then they brought a suit in the 
Civil Court to set aside the Collector’s order and re- 
gister their names. Seld that iiroceedings author- 
ised to he taken in the Collector’s Court under sec- 
tion 27, Act X of 1859, were not proceedings in a 
suit ; and consequently that such proceedings were no 
har to a suit in the Civil Court under section 2, Act 
VIII of 1859. Chandra Narayan Ghose v. Kasi- 
NATH Roy Chowdhry . 4 B, E. R., E. B., 43 

S. C. Chunder Narain Ghose r. Kasheenath 
Roy Chowdhry . 12 W, R., P. B., 30 

354, Orders of Collector amend- 

ing Collectorate record, and refusing parti- 
tion. — Adjudication of rights. — Two applications 
before a Collector, the one by defendants, asking an 
amendment of the Collectorate record by expunging 
therefrom plainti:S’s names, as being out of posses- 
sion, and which, after evidence taken, was ordered to 
be done, and the other by plaintiffs, praying a parti- 
tion under Act XIX of 1863, which was refused, on 
the ground that they had not established their pos- 
session, were held not to be such an adjudication of 
rights as to be a bar to a suit by the plaintiffs for 
establishment of right to and possession of the land 
referred to in such application. Kishun Sahai v. 
Raq-hoo Sinq-h . . . , 2 3N. W., 64 

355, Order by settlement officer, 

- — Civil Procedure Code, 1882, s. 13. — Act XIX of 
1873, ss. 56, 62, 64, 241 (g). — Seld that an order 
by a settlement officer directing that certain persons 
should he recorded as the sub-proprietors of certain 
land, as they claimed to he, and not as lessees, as 
certain persons asserted that they were, did not 
operate as res judicata in a suit by the latter persons , 
against the former for a declaration that the former 
were not snh-proprietors of the land, hut lessees 
thereof, the settlement officer not being competent, 
under Act XIX of 1873 (N.-W. P. Land- Revenue 
Act), to try such a question of right. Tot A Ham v. 
Har Kishan . . . I. Xi. R., 7 All., 224 

350, Decision of Collector in 

measurement proceedings. — Peng. Act VIII 
of 1869, s. 18. — Jurisdiction of Collector . — If a Col- 
lector professing to proceed under the provisions of 
section 38, Bengal Act VIII of 1869, does not ascer- 
tain the existing rates of rent, hut proceeds to assess 
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{c) Revenue Covms— continued. 

Decision of Collector in measurement 

’pTOQeedings—continued. 

the rents, — in other words, to determine what rates 
are in his opinion fair and equitable, — he exceeds his 
jurisdiction and his proceedings are null and void. 
But if he has properly exercised the jurisdiction 
conferred on him by, that section, his proceedings 
are conclusive between the parties in a subsequent 
suit for rent. Merjah Janand v. Krishto Chun* 
DER alias Kinoo Lahary 

[I. Ii. R., 10 Calc., 507 

357, Decision as to surety in 

rent suit. — Jurisdiction of Revenue Court. — Suit 
against sureties of lessee. — Competent Court, Deci- 
sion hy . — Where a person became security for the due 
payment of rent by a third party, and on default of 
such payment the creditor sued both the principal 
debtor and the surety in the Revenue Courts for the 
amount owing, and such suit as against the surety 
was an appeal thrown out hy the High Court on the 
ground that the Revenue Courts had no jurisdiction 
to entertain it, and the creditor then sued the 
surety in the Civil Courts, — Pield that the proceed- 
ings instituted in the Revenue Courts were no bar to 
the entertainment of this suit. Gunesh Kooer ij. 
OoMDUT-ooN-NissA Behum . . 6 IN. W., 77 

353, Dismissal of suit for rent. 

— Subsequent suit for possession with mesne profits. 
— The dismissal of a suit for rent is no bar to suit 
for title and possession with mesne profits. GouR 
Hubree Doss v. Mutteeoolah . i W. R„ 99 

359, ^ — Dismissal of suit in Re- 

venue Court for want of jurisdiction. -The 
dismissal of a suit for rent in the Hevenue Court for 
want of jurisdiction (the plaintiff not having proved 
that he was de facto landlord in possession) was held 
not to bar a suit in the Civil Court for declaration of 
right to the same rent. Dhurony Mojoomdar v. 
Bissambhur Mookeejbe . 2 W. B., Act X, 103 

Bhikaeee Pandah V. Ajoodhya Pershad 

[3 W. B., 176 

300, Decree for rent at en- 

hanced rate. — Suit for declaration of right to 
same land. — A decree in a suit for a kabuliat at an 
enhanced rate was no bar, under section 2, Act VIII 
of 1859, to a suit for a declaration of the rights of 
the present plaintiff to hold the land in lieu of main- 
tenance on payment of a quit-rent, which could not 
he tried hy a Collector. Kristo Chunder Murdrau 
V. PooROsuTTUM Doss . .15 W. B.j 424 

301, Decision as to liability for 

rent. — Subsequent suit for declaration of title . — 
The decision, of a Revenue Court that a party was 
liable for rent to another as his tenant did not bar 
that party suing in a Civil Court to obtain a declara- 
tion of title on his general civil rights, either as pro- 
prietor hy purchase or as mokurruridar. Juddoo- 
NATH Sbin V, Ram Coomae Chatterjee 

[9 W. B., 359 
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IsHAsr Chundeb Eoy Chowdhby -y. Bhyefb 
Ghundee Doss . . .21 W. B,, 25 

302 ^ Decision as to tenancy 

agreement. — A Deputy Collector having in a suit 
for rent given plaintiff (M.) a decree, determining 
adversely to defendant (K.) an issue which he had 
raised as to an arrangement of tenancy, — Seld that 
X could not succeed as plaintiff in a new suit in the 
same Court in which he set up the same arrange- 
ment and asked to have it declared as that under 
which he held the land from M. Kalee Dass 
Ghosal v. Mejddoosooduh Roy . 10 W. B., 465 

363. Suit in Bevenue Court on 

a lease. — Subsequent sitit for same sum as dam- 
ages. — W hen a suit for rent due on a certain stipu- 
lation in a putni lease was dismissed in the Reve- 
nue Courts, — Held that another suit could not be 
brought in the Civil Court as for damages laid at the 
amount of rent which would have been realised. 
Gopalkisto Mookeejbe r. Mubhoosoodfn Paul 
Chowdhry . . W. B., 1864s Act X, 82 

304 ^ Suit in Bevenue Court to 

set aside attacliment. — Subsequent suit in Civil 
Court to assess rent on same land. — A suit was 
brought ill the Revenue Court to set aside an attach- 
ment for rent, on the ground that such attachment 
was for rent at a higher rate than was due. The 
landholder claimed the higher rate under an alleged 
assessment of a Butwara Ameen. The Collector 
made a decree setting aside the attachment, on the 
ground that the landholder failed to prove that the 
higher amount was due. Held that the landholder 
could not maintain a suit in the Civil Court to assess 
the land at the higher rate claimed for the year for 
which the attachment had issued, on the ground of 
prior service of notice of demand of the higher rate, 
under Bengal Regulation V of 1812, that question 
having been aheady adjudicated upon hy a Court of 
competent jurisdiction. Reazooenissa Khanum v. 
Doyanatjth Jha . . . Marsh., 638 

305 . Decision of Bevenue 

Court as to possession. — Former suit by lessee 
against zemindar . — Held that a decree of the Kev- 
enne Court, in a suit for possession brought hy one 
lessee against the zemindar, was no bar to a suit in 
the Civil Court brought by another lessee to obtain 
possession against both the zemindar and the first 
lessee. Ritn Singh v. Mahomed Abid 

[2 Agra, 127 

300 . Dismissal of suit for eject- 

ment. — Suit for removal of trees. — Jurisdiction of 
Metenue Court. — Act X of 1859, s. 23. — The dismissal 
of a previous suit brought hy plaintiff for ejectment 
of defendant, his cultivator, on account of breach of 
contract under clause 5, section 23, Act X of 1859, 
as being barred hylimitatic’^^was held not to operate 
as a bar to a suit for removal and possession of certain 
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(c) Revenue CoxiUTS—conUmied. 

Dismissal of suit for ejeetment— continued, 
trees, and avoidance of sale-deed executed by cultiva- 
tor, which was of a different nature from the one 
dismissed, and did not come within the suits de- 
fined in section 23, Act X of 1859, and therefore 
was not cognisable by the Revenue Court. Jogtjb 
Kishobe V . Chhtteb Singh . . 1 Agra, 27 

307 . Refusal of application for 

ejectment. — Civil Procedure Code, 1882, s. 13 . — 
Landholder and tenant. — Application for tenanfs 
ejectment for building on land, — Suit for demolition 
of building. — A decision of a Revenue Court disallow- 
ing an application to eject a tenant, because he has 
built on his land, does not, under section 13 of the 
Civil Procedure Code, bar a suit in the Civil Court 
to have the building demolished. Ambit Lal v. 
Balbib . . « . I. L. B., 6 AIL, 68 

30 S. Decision ordering eject- 

ment. — Jurisdiction of Revenue Court. — N.-W. P. 
Rent Act {XV III of 1873)yS. 93.— Landlord and 
tenant. — Determination of title. — The decision of a 
Revenue Court, in a suit by a landholder against a 
tenant under section 93 (bj of Act XVIII of 1873 
for the ejectment of the tenant on the ground of 
misconduct in constructing a well, that the tenant 
could not be ejected from bis holding without com- 
pensation being given to him for his outlay in con- 
structing it, is not a determination of the land- 
holder’s right to demolish the well as having been 
constructed by a person not having a right to con- 
struct it; and consequently such a decision is not a 
bar to a suit by the landholder in the Civil Court 
for the demolition of the well as having been so con- 
structed. Raj Bahabhe v. Birmha Singh 

[I. L. B., 3 AIL, 85 

309 . Decision as to existence 

of relation of landlord and tenant.— 
Procedure Code, 1877, s. IS. — Suit for arrears of 
rent. — Determination of title. — Act XVIII of 1878 
{X.-W. P. Rent Act), ss. 93, 95, 148. — The ques- 
tion whether the parties to a suit in a Court of Re- 
venue for arrears of rent stand in the relation of 
landlord and tenant, is one wliich it is necessary for 
such Court to try incidentally for the purpose of 
disposing of such suit, but not one which such Court 
has special jurisdiction to determine, and its deter- 
mination of that question is not that of a competent 
Court. Consequently, where a Court of Revenue de- 
termines in such a suit that the parties do not stand 
in such relation, such determination does not bar the 
party alleging that the parties do stand in such re- 
lation from suing in the Civil Court to establish 
such relation. Gopal v, Uchabal 

[I. L. R., 3 AIL, 51 

370. Decree of Bevenue Court 

in suit as to rate of vent —Suit for arrears of 
rent. — A Revenue Court cannot entertain a suit to 
determine the rate of rent payable by an ex-proprie- 
tary tenant but an application only. Held, there 
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9. COMPETENT continued. 

(c) Reyentje Couets — continued. 

Decree of ReTenue Court in suit as to 
rate of Tent —continued,, 

fore, wliere a landliolder sued an ex-proprietary ten- 
ant for arrears of rent at a certain rate, and obtained 
an ex parte decree for arrears of rent at that rate, and 
again sued tbe tenant for arrears of rent at. the same 
rate, that tbe Revenue Court bad not iurisdiction to 
determine tbe rate of rent in tbe first suit, and that, 
therefore, tbe tenant was not precluded from setting 
up as a defence to tbe second suit that it was not 
maintainable, as tbe rate of rent bad not been fixed. 
PHtriAHBA ©. Jeolal Sing-h 

[I. L. R., 0 All, 52 


RDS JUDICATA — continued, 

9. COMPETENT COVB/I— continued, 

(e) Reyefce Courts — continued. 

Determination of question of title — con^ 

tinned. 

tion of title, on the ground that such question bad 
been determined against tbe objector in a suit for 
profits between tbe parties, — Seld that such order 
was not a decision of a Court of Civil Judicature 
within tbe meaning of section 114 of Act XIX of 
1873, but that it could be contested by a suit in tbe 
Civil Court. JRami^sJmr Mai v. Suhlioo Mai, 1 N. 
W., Md. 1S73, 134; BuJehta v. Ganga, 3 Agra, 
161; and Harsahai Mai v. Maharaj Singh ^ J. L. M., 
2 AIL, 294, distinguished. Ashq-ab Ali Shah v. 
Jhanua Mal . , . I. L. R., 2 AIL, 839 


@ 71 . Determination of question 

of title . XIX of 1863, ss, 8, 9.~ Where AT., 
tbe recorded proprietor of an estate, applied to have 
bis share of such estate separated, and an objection 
was made to such separation by H., another recorded 
proprietor of tbe estate, which raised tbe question 
of M7s proprietary right to a portion of bis share, 
and tbe Collector proceeded under section 8 , Act XIX 
of 1863, to inquire into tbe merits of such objection, 
and decided that M’s interest in such portion of his 
share was that of a mortgagee and not a proprietor, 
and J£ did not appeal against such decision and 
it became final, — Meld, in a suit in tbe Civil Court 
by M, against H. in which be claimed a declaration 
of bis proprietary right to such portion, that a fresh 
adjudication of bis right was barred. Hab Sahai 
Mal V. Mahaeaj Singh . I. L. R., 2 AIL, 294 

372. Martitio n , — 

Appeal. — Act XIX of 1873 {N.-IV. M. Land Meve- 
nue Act), ss. 113, 114. — Where, in proceedings for 
partition under Act XIX of 1873, a question of title to 
land is raised between the parties to tbe partition, and 
there is an adjudication of such question, such adjudi- 
cation will operate as a bar to a suit between the same 
partie.? in tbe Civil Courts to contest tbe title to such 
land, notwithstanding that in some respects such adju- 
dication may have been irregular or defective, JMar 
Sahai Mal v. Maharaj Singh, I. L. M., 2 AIL, 294; 
and S. A. No. 129 of 1881, decided tbe 27tb July 
1881, followed. Meld in this case, on consideration 
of tbe partition proceedings, that tbe question of 
title raised therein bad been adjudicated on, and 
therefore tbe rule mentioned above applied. Bate- 
SHAB Nath v. Eaiz-ul-hasan 

[I. L, R., 5 All., 280 

373 . Determination 

of proprietary right . — N.-W. P. Land Mevenue 
Act {Act XJA: of 1873), ss. 113, 114.-lri the 
case of an objection to a partition raising a 
question of title, it is only when tbe Collector or As- 
sistant Collector records a proceeding declaring tbe 
rights of tbe parties, after an adjudication of tbe ob- 
jection on its merits, that- bis order becomes an 
order under section 113 of Act XIX of 1873, within 
tbe meaning of section 114 of that Act. Where, 
therefore, an Assistant Collector made an order dis- 
allowing an objection to a partition raising a ques- 


374 . Estoppel. — Suit 

for a declaration of proprietary right . — In 1864 .the 
defendants served a notice upon tbe plaintiff demand- 
ing rent for land in bis possession for which tbe 
plaintiff bad not paid them rent previously. Tbe 
plaintiff thereupon instituted a suit in tbe Revenue 
Court contesting bis liability to pay rent for such land 
on tbe ground that be was tbe proprietor thereof. A 
decree was made in that suit on the 16th August 
1865, directing tbe plaintiff to execute a kabiiliat 
to pay tbe defendants rent for such land at a certain 
rate. The plaintiff did not appeal from that decree, 
but from its date until August 1877 paid the defend- 
ants rent for such land. On the 8 tli August 1877 
tbe plaintiff instituted tbe present suit against the 
defendants in the Civil Court, in which be claimed a 
declaration of bis proprietary right to such land, and 
to be maintained in possession thereof as proprietor, 
free from tbe liability to pay rent, and to have the 
decree of tbe Revenue Court dated tbe 16tb August 
1865 declared null and inoperative. Reid that the 
plaintiff’s suit in tbe Revenue Court not being one 
which that Court was competent to entertain, tbe 
decision in that suit could not be held final on tbe 
question of title raised in tbe present suit ; and that 
there was nothing in tbe conduct of tbe plaintiff 
which estopped him from instituting tbe present suit. 
Debi Pbasad V. Jaeae Ali . I. Xi, B., 3 AIL, 40 

375. Jurisdiction of 

Mevenue Courts, — Landlord and tenant. — N.-W. F. 
Rent Act {XFIII of 1873), ss. 36-39 . — Tbe question 
of title raised in a suit for a declaration that tbe 
defendant bolds an estate paving revenue to Govern- 
ment as a manager subject to ejectment at will, and 
for ejectment, is not concluded by tbe orders of tbe 
Revenue Courts establishing tbe relationship of land- 
lord and tenant between tbe parties, on an applica- 
tion having been made by tbe defendant under sec- 
tion 39 of Act XVIII of 1873, upon a notice having 
been served upon him by tbe plaintiff under section 
36 of that Act, objecting to bis ejectment. Muham- 
mad Abu Jaeab v. Wali Muhammad 

[I. L. B., 3 AIL, 81 

See Chotu v. Jitan . I. L. R., 3 AIL, 63 

370 . — Landholder and. 

tenant. — Decision of Meoenue Court on an ap^ 
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plication under s. 39 of Act XVIIl of 1873 . — The 
plaintiffs in this suit^ landholders, had caused a 
notice of ejectment to he served on the defendants, 
their tenants under a lease, on the ground that the 
tenancy had expired. The defendants applied to the 
Revenue Court, under section 39 of Act XVHI of 
1873, contesting their liability to be ejected, on the 
ground that the lease was a perpetual lease. The 
Revenue Court held, with reference to the word 
‘‘ istemrari^^ contained in the lease, that the lease was- 
perpetual, and defendants were not liable to be eject- 
ed. The plaintiffs thereupon sued in the Civil Court 
for the cancelment of the word istemarari in the 
lease, on the ground that it had been inserted fraudu- 
lently. Held^ on appeal from the decree of the lower 
Appellate Court dismissing the suit as barred by the 
decision of the Revenue Court, that it was not so 
barred, the matter in dispute being peculiaxdy within 
the jurisdiction of the Civil Court, and not one which 
a Revenue Court was competent finally to determine 
on an application under section 39 of Act XVIII of 
1873. Husain Shah v, Gopal Rai 

[I. L. B., 2 All., 428 

377. Civil Procedure 

Code, 1877, s. W. P. Bent Act {XVIIl 

of 1873), s. 39. — S. caused a notice of ejectment 
to be served upon K. in respect of certain land, 
alleging that he held the same by virtue of a lease 
which had expired. ' K. contested his liability to be 
ejected under section 39 of Act XVIIl of 1873, denying 
that he held the land by virtue of such lease, and 
alleging that he had a right of occupancy. The 
Revenue Court decided that X. held the land under a 
right of occupancy, and not under such lease. S, 
thereupon sued X. in the Civil Court, claiming posses- 
sion of such land, on the allegation that A”. was a tres- 
passer wrongfully retaining possession thereof after 
the expii’ation ofhis lease. iZeW that the decision of 
the Revenue Court did not render the matter in issue 
res judicata. The provisions of section 13 of Act X 
of 1877 do not apply to applications such as those 
under section 39 of Act XVIIl of 1873. Sukhdaik 
Mise V. Kaeim Chaudhei . I. L. B., 3 All., 521 

Jurisdiction of 

Civil Court.—Act XVIIl of 1873 {N.‘W. P. Rent 
Act), ss. 36-39 . — The defendants, claiming to he 
occupancy tenants of certain laud, and alleging that 
the plaintiff was their suh-tenant, caused a notice 
of ejectment to be served on the plaintiff under 
sections 36-39 of Act XVIIl of 1873. The plaintiff 
thereupon, under the provisions of section 39 of 
that Act, preferred an application contesing his 
liability to be ejected, alleging that he had a right 
of occupancy in such land jointly with the defend- 
ants and was not their sub-tenant. The Assistant 
Collector trying the case finally decided that the 
plaintiff w-as the suh-tenant of the defendants, and 
the plaintiff was ejected. The plaintiff then sued the 
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defendants in the Civil Court for a declaration of his 
right as an occupancy tenant to such land and posses- 
sion of the same. Held that the decision of the Assist- 
ant Collector as to the respective rights of the par- 
ties could only be regarded as incidental and ancillary 
to the main point to he determined by him, — viz., 
wdiether, assuming the relation of landlord and tenant 
to exist between the parties, the plaintiff was liable 
to be ejected j and such decision was not a bar to, a 
fresh determination of such rights in the Civil Court . 
Biebal V . Tiea Ram . . I. D. B., 4 All., 11 

379 , Decision as to liability to 

ejectment. — Landholder and tenant. — Rjectment 
of tenant. — Suit by tenant for declaration of right. 
—Jurisdiction.-- Act XVIIl of 1873 (N.-W. F. 
Rent Act), s. 93 (5).— An occupancy-tenant, who 
had been ejected under sections 34 and 93 (b) of 
the N.-W. P. Rent Act, on the ground that he 
had committed an act mentioned in those sec- 
tions which rendered him liable to ejectment, sued 
in the Civil Court for a declaration of his right of 
occupancy, and to have the decree of the Revenue 
Court directing his ejectment declared of no effect, 
on the ground that his act was not one of those ren- 
dering him liable to ejectment, being authorised by 
local custom. Held that the question of the plain- 
tiff^s liability to ejectment on account of the act iu 
question, being a matter the cognisance of which wms 
limited to the Revenue Courts, and the decision of 
the Revenue Court against him having become final, 
the plaintiff^s suit was barred by section 13 of the Civil 
Procedure Code. Raf Bahadur v, Birmha Singh, 
I. L. R., 3 All., 85, distinguished. Radha Peasah 
S iNQ-H V . Salik Rai . • I. L. B., 5 All., 245 

330. Act XVIIl of 

1873, s. 93. — Determination of title under cl. [n), — N. 
applied to the Revenue Court, under clause (») of 
section 95 of Act XVIIl of 1873, for the recovery of 
the occupancy of certain land, alleging that the oc- 
cupancy of such laud had devolved upon her by in- 
heritaime, and that the landholder had wrongfuly dis- 
possessed her. The landholder set up as a defence 
to this application that 8. was not entitled to the oc- 
cupancy of the laud by inheritance, but that she was 
a trespasser. The Revenue Court determined that S, 
was entitled to the occupancy of the land by inherit- 
ance, and granted her application. The landholder 
then sued S. in the Civil Court for the possession of 
the land. Held, per Peaeson, J. and Tuenee, J., 
that the question of S.^s title to the occupancy of the 
land was, with reference to the decision of the Re- 
venue Court, res judicata', and could not again be 
raised in the Civil Court, Fer Spaneie, J., and 
Olbpielu, j., contra. Shimbhu Naeain Singh v. 
Baohcha . . . I. L. B., 2 All.j 200 

331 . Decision as to liability to 

ejectment.~iV.-7F. P. Rent Act, 1881, ss. 36, 40, 
95. — The plaintiffs, who claimed to he tenants of 
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certain land under a lease from the zemindar, al- 
leging that the defendant was their sub-tenant, 
under section 36 of the N.-W. P. Rent Act, 1881, 
caused a notice of ejectment to he served upon 
the latter under the provisions of that Act. The 
defendant did not make an application under that 
Act contesting his liability to be ejected, and the 
plaintiffs applied under sections 40 and 95 (/) of 
that Act for assistance to eject him. The Revenue 
Court trying this application rejected it, on the 
ground that the defendant was not a sub-tepant of 
the plaintiffs, but a co- sharer in their tenancy. The 
plaintiffs thereupon sued the defendant in the Civil 
Court for a declaration that the latter was not a 
partner with them in the lease, and for possession of 
the land by his ejectment therefrom. Held that 
the relief sought in the suit by the plaintiffs Was 
not one which a Revenue Court could give under 
any of the clauses of section 95 of the Rent Act, 
which presupposes an admitte<l relation of land- 
holder and tenant p and therefore the determination 
by the Revenue Court of the plaintiff’s’ application 
for ejectnicut of the defendant was not the decision 
of a Court competent to try the suit, and was no bar 
to its maintenance in a Civil Court, within the prin- 
ciple of section 13 of the Civil Procedure Code. 
Lodhi Singh v. Ishsi Singh 

[I, L. R., 6 All., 295 

332 . Mesumption of 

rent-free grant . — Suit for declaration that land is 

garden Land’’ and for 'possession. — Act XLL of 
1881, ss. 10, 30, 95 {a), (c), (a).— A zemindar ap- 
plied to the Revenue Court under section 30 of 
the N.-W. P. Rent Act, and obtained an order 
for the resumption of certain plots of land, on the 
ffncling that they were resumable rent-free grants. 
The occupiers of the land were ejected, and the 
zemindar obtained possession. Subsequently the oc- 
cupiers brought a suit in the Civil Court to obtain a 
declaration that they held the plots in question, 
under a license from the zemindar’s predecessor in 
title, as orchard land, without payment of any rent 
or other allowance to the landlord, and that they 
were entitled to retain the land on this footing, so 
long as it should continue to be occupied with trees. 
They souglff to recover possession of the soil and 
timber, asking also for “a determination of the 
nature of their tenure” therein. JSeld that the 
cognisance of the suit by the Civil Court was not 
barred by the provisions of section 13 of the Civil 
Procedure Code, inasmuch as the jurisdiction of the 
Civil Court to entertain it was not ousted by section 
95 of the Rent Act, since the “matter” presented by 
the plaintiffs was not one “ on which an application 
of the nature mentioned in that section ” could by 
them have been made to a Court of Revenue, clauses 
(a), {c), and (gi) of the section not being applicable 
to the case. Ajddhia Pbasad v. Sheodin 

[I. L. R., 6 All., 403 
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383, Decision of OoUeetor 

under Mad. Reg. V of 1822 when unappeal- 
ed. — A case decided by a Collector under Regulation 
V of 1822, from whose decision no appeal w'as made, 
w'as held to be res judicata, and could not be re- 
opened before a Small Cause Court Judge. XJPPAIA- 
PATi Ganaeaya Gabu d. Bala VI Ramuuu 

[2 Mad., 475 

But see Admulam Pillai v. Kovil Chinna 

PiLLAi 2 Mad., 22 

384, Decision as to rate of rent. 

— Decision on agreement set up hy tenant. — In a 
suit brought in a Revenue Court by a landlord 
against his tenant to enforce acceptance of a pottah 
at certain rates, for a certain year, the tenant plead- 
ed that by virtue of a special agreement he was 
entitled to hold at favourable rates, but failed to 
establish this plea, and a decree was passed in favour 
of the landlord. The tenant then sued in the Civil 
Court to establish his right to compel the landlord 
to grant him a pottah at favourable rates for the next 
year, by virtue of the special agreement put forw^ard 
by him in the suit in the Revenue Court. Meld 
that the decision of the Revenue Court was no bar to 
the suit. Haeika Ramayyae v. Sindu Tiktasami 

[I. L. R., 7 Mad., 61 

385. Decision as to right to 

possession. — Dismissal of application hy Collect 
tor to raise attachment. — S., the mortgagee of a 
talookdari village, obtained a decree upon his mort- 
gage against his mortgagor, the talookdar of the 
village, under which 8. attached the village. The 
Collector of the district in which the attached 
village was situated thereupon came in under section 
246 of the Civil Procedure Code, 1859, and sought to 
raise the attachment, but, as he failed to appear when 
the matter came on for adjudication, his application 
was dismissed. The village was then sold under the 
decree and was purchased by 8., the mortgagee. 
Upon 8. seeking to obtain possession of the village, 
he was resisted by the Collector, whereupon /S', (after 
proceedings ineftectiially taken by him under sec- 
tion 269 of the Code) filed a suit against the Collec- 
tor praying to be put in possession of the village. 
Meld hy the Appellate Court (affirming the decision 
of Tucker, J.) that the right of 8. to be put in pos- 
session of the village was, as between bim and the 
Collector, res judicata by reason of the dismissal of 
the Collector’s application under section 246 of the 
Code (to set aside which dismissal the Collector had 
not filed a suit within the year allowed for that pur- 
pose), and that 8. ought therefore to have been at 
once put ill possession of the village without further 
proof of his title. Collector oe Ahmebabad v. 
fclAMALDAS Bechardas . . 9 BoHi., 205 

386. — ■ Order of Mamlatdar tin- 

der Bom. Act M of 1864. — Effect of order 
on mortgagee. — A mortgagee is not affected by the 
order of a Mamlatdar made under Bombay Act V 
of 1864 on the application of the mortgagor for 
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possession subsequent to the date of the mortgage. 

Kiushnaji Naeayan V, Goyind Bhaskae 

[9 Bom., 275 

{d) Ceimikal Courts. 

337 ^ Decision of Criminal 

Court. — Civil Procedure Code, 1877, s. 13. — Suit 
hy Hindu father for oompensatio7i for the loss of 7iis 
daughters services in consequence of her abduction. 
— Compensatio7i for costs of prosecuting abductor , — 
A Hindu sued for compensation for the loss of his 
daughter's services in consequence of her abduction 
by the defendant, and for the costs incurred by him 
in prosecuting the defendant criminally for such 
abduction. The defendant was convicted on such 
prosecution. Meld that the decision of the Criminal 
Court did not operate under section 13 of Act X of 
1877 to bar tlie determination in sucli suit of the 
question whether the defendant had or had not 
abducted the plaintiff^s daughter. Eam Lal v. 
Tula Eam . . . I. L. E., 4 All., 97 

333 . Conviction in criminal 

ease. — Subsequent civil suit for damages. — The 
conviction in a criminal case is not conclusive 
evidence in a civil suit for damages in respect to the 
same act. Bishonath Neogy v. Huro Gobind 
Neog-y 5 W. E., 27 

339 . Decision as to validity of 

document in criminal ease. — Subsequent 
suit in Civil Court . — A Civil Court is not bound by 
a Magistrate’s view of the genuineness of a docu- 
ment. Nittyanund Suemah V. Kasheenath 
Nyalunkae .... 5 W. E., 26 

Jug-gut Missee v. Baboo Lall 

[5 W. E., Cr., 50 

OOMANATH Roy Chowbhey V. Eaghooijath 
Mitter 

[Marsh., 49 : W. E., B. B., 10 : 1 Hay, 75 


10. REFUSAL OF RELIEF. 

390 . Eefiisal to give relief not 

claimed in plaint. — Subsequent suit for posses- 
sion of the land not claimed . — Civil Procedure Code, 
1859, s. 2. — A. B. instituted a suit against V. JB. to 
recover possession of one half of a field. S. N, and 
B. JV., on their application, were made plaintiffs in 
that suit, hut no alteration in the amount either of 
stamp or claim was made in the plaint. The Prin- 
cipal Sudder Ameen awarded to A. B. one fourth of 
the field, and to S, N. and B. A. conjointly he 
awarded one fourth, hut as to the remaining one half 
he passed no decree, as it had not been claimed in 
the plaint. S. M. and B. N. thereupon filed a fresh 
suit to recover possession of their remaining one 
fourth of the field, and the Principal Sudder Ameen 
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passed a decree in their favour. This decree was 
confirmed by the Joint Judge. Meld that the 
decrees of the lower Courts were erroneous, and 
that the claim of the plaintiffs was barred by the 
provisions of section 2 of the Civil Procedure Code, 
hut leave was granted to them to apply to the Court 
below for a review of the decree passed in the former 
suit. Xxaseay Balaji V. Subhaji Naeayak 

[5 Bom., A. C., m 

391 . Plaint in former suit, De- 

scription. of property in. — Variance between 
body of plaint and schedule. — The father of the ap- 
pellant obtained a decree against QJs widow and his 
reversionary heirs, who had intervened in the suit, for 
possession of property mortgaged by the widow. In 
the schedule annexed to the plaint the mortgaged 
property was described as “ Mouzah B., nsli witli dak- 
hili, ” — that is, Mouzah B. K. and Mouzah M. B., — but 
in the body of the plaint it was described simply as 
“ Mouzah B.” On the death of plaintiff in that suit, 
the reversionary heirs of <3-. sued the appellant for an 
adjudication of their right to 16 annas of Mouzah M. 
B., and it was found that Mouzahs B. K. and M. B* 
were not usli with dakhili but distinct mouzahs, and 
that the mortgage-deed did not include Mouzah M, 
B. atfirming the judgment of the High Court, 

that in the first suit the Court was called on to adjudi- 
cate upon the x^i’operty as described in the body of 
the plaint, and not as described in the schedule an- 
nexed thereto, and that the question in the latter suit 
was therefore not res judicata. Het Narain Singh 
V. Ram Pershad Singh . 7 O. L. B., P. 0., 404 

392. Befusal to decide question 

of title. — Reference of party to another suit. — In 
a suit between A. and B. a question of title was raised 
and decided in B.^s favour in the Court of first 
instance, but on appeal the Judge refused to go into it, 
saying that B. might bring a fresh suit. Held that a 
subsequent suit by B. raising the same question was 
not barred as res judicata. Watson v. Collector of 
Rajshahye, 3 B. L. R., P. 0., 48 ; 12 W. R., P. O., 
43, cited and distinguished. Emamoodeen Show- 
daghue V. Futteii Ali . . 8 C. D. E., 447 

393 . to determine issue 

left untried by Judge.— suit.— A fresh 
suit will not lie to determine an issue left untried 
hy the Judge. The plaintiiUs remedy, where such is 
the case, should be by special appeal to the High Court. 
JuGGEssuE Nundee v, Chunbee Gobini) Singh 

[9 W. E., 524 

394 . Issue advisedly left unde- 

cided in former suit— In 1878 as the auction- 
purchaser of a talook, sued 35 persons for possession 
of a part of this talook. In this suit the issues raised 
were — (1) whether A. had purchased the whole talook, 
or an 8-amia share of the right, title, and interest 
of the judgment-dehtors therein ; (2) as to the correct- 
ness of the boundaries of the talook as given in the 
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plaint. The Court held that A, had purchased the 
right, title, and interest of the judgment-debtors in 
the talook, and as it appeared that some of the defend- 
ants were not judgment-debtors, and as it did not ap- 
pear what portions of tlie talook were held by the se- 
veral defendants, the lower Appellate Court dismissed 
the suit, with liberty to the plaiutilf to bring a fresh 
suit within the proper time. In 1880 A. brought a 
fresh suit against 16 of the same defendants and 19 
others for possession of a portion of the same talook 
The issues raised were — (1) whether the suit was 
barred under section 13 of the Code j (2) whether A, 
had purchased the whole or a portion of the talook j 
(3) whether the defendants were in possession of all 
the disputed land, and, if not, what portions of the 
talook were held by the several defendants ; (4) as to 
the correctness of the boundaries of the talook. The 
Munsif held that the suit was not barred, and on the 
merits gave A. a decree. The Subordinate Judge 
held that the suit was barred, and refused to go into 
the merits. Held that the question whether A. had 
purchased the whole or only a portion of the talook 
was res judicata^ hut that the question as to what 
lands A. %vas entitled to by virtue of his purchase 
having been left undecided in the former suit, A, was 
entitled to a decision on that point. Ra.m Chaban 
Buhaedab V. Reaztodin . I. L. B., 10 Calc., 866 

395 . - Judgment in former suit 

appealed from. — Stay of execution pending ap- 
peal. — Remeio, — Reid that a former judgment by a 
Court of competent jurisdiction upon the same cause 
of action was conclusive between the same parties in 
a subsequent suit brought in another Court, notwith- 
standing the pendency of an appeal against it ; hut 
that the Judge passing a decree in the subsequent 
suit might, upon application made to him, and security 
being given, stay the execution of it until the appeal 
ill the former suit was decided, and might, if the decree 
in the former suit was reversed, entertain an applica- 
tion for the review of his own decision in the subse- 
quent suit. Bulkibam; Nathueam v, Gujabat 
Mercantile Association . 4 Bom., A. C., 81 

390 . Affirming judgment in 

special appeal, — Affirmation in general terms hg 
rejecting appeal. — In a special appeal the general 
affirmation of a judgment can only refer to the points 
raised by the appellant, the rejection of the appeal not 
necessarily affirming the other findings of fact or law 
incidentally arrived at by the lower Appellate Court. 
Ahmed Hossein v. Bander , , 15 W. B., 91 

397 . Decision on issue not after- 

wards appealed from. — Preliminary issue. — The 
decision of an Appellate Court, on a preliminary issue 
of fact, which was not at the time appealed against, 
and which on a subsequent special appeal was not 
altered or noticed by the Special Appellate Court, is 
conclusive between the parties, and tUe issue deter- 
mined cannot be reopened on a second special appeal. 
SUBIIANJI BIN Bahibji V. Bhavaneav bin Anan- 
DEAV . , o - . . 1 Bom., 173 
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89S, Point decided by lower 

Court, but not dealt with on a-ppeah— Issue 
as to enTiancement of rent, — Subsequent suit for 
enhancement. — In a suit for enhancement of rent, 
the Munsif found that the service of notice was 
sufficient, but that the rent could not be enhanced. 
On appeal, the District Judge found that the service 
was insufficient, and dismissed the suit, expressly de- 
clining to consider the question whether the rent was 
enhanceable. In a subsequent suit for enbancement 
by the same plaintiff against the same defendant, 
the Munsif found that no sufficient ground for en- 
hancement had been made out, and dismissed the 
suit. On appeal, the District Judge agreed with the 
Munsif on this point, and held also that the decision 
of the Munsif in the first suit, that the rent could 
not be enhanced, was res judicata. Held that 
where the decision of a lower Court is appealed to a 
superior tribunal, which for any reason does not 
think fit to decide the matter, the question is left 
open, and is not res judicata. Chunder Coomab 
Mittee V . Sib Sundaei Dassee 

[I. L. B., 8 Calc., 631 : 11 C. L. B., 22 

399 . Effect of appealing against 

a judgment. — Citil Procedure Codes (Act VIII of 
1859, s. 2; Act X of 1877, s. 13, expl. 4).^Title. 
— Trespass. — Damages. — When the judgment of a 
Court of first instance upon a particular issue is ap- 
pealed against, that judgment ceases to be res judi 
cata, and becomes res suh judice ; and if the Appel- 
late Court declines to decide that issue, and disposes 
of the case on other grounds, the judgment of the 
first Court upon that issue is no more a bar to a 
future suit than it would be if that judgment had 
been reversed by the Court of Appeal. Nilvartt v. 
Nilyaeij . . . I, D. B., 6 Bom., 110 

400. Effect of judgment pend- 

ing appeal. — Dismissal of appeal for %vant of 
prosecution. — The plaintiff sued to recover two vil- 
lages from the defendants, claiming title from C., 
the purchaser. The first defendant alleged that her 
husband, not C., was the purchaser. This question 
was determined in a former suit, in which the pre- 
sent first defendant was plaintiff, and the present 
plaintiff defendant, in favour of the present plaintiff, 
by the Civil Judge, and the decision was confirmed 
on appeal by the Sudder Court. An appeal to Her 
Majesty in Council was dismissed for want of prosecu- 
tion. Seld that the matter in issue was res judicata. 
Queere, — Whether the former judgment could be 
deemed conclusive whilst an appeal was pending. 
Kaekaelapttdi Stjeiyanaeayanaeaztj Gaeu V . 
Chellamkuei Chellamma . . 5 Mad., 176 

401 . Decision on a point of law 

subsequently disapproved of by a Bull 
^exich.,— Suit as to same subject-matter. — Where a 
Division Bench of the High Court decided, as a point 
of law, that a property had not passed under a cer- 
tain deed of sale, and subsequently the decision on 
that point of law was in another case disapprov^ed of 
by a Full Bench, the decision of the Division Bench 
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EES JUDICATA— conjlnmec?. 

10. REFUSAL OF VilSihlW^ continued, 

Decisloa on a point of law subsequently 

disapproved of by a Dull Beneb.-— cow^t- 

nued. 

(wliere the same plaintiff has again sued to recover 
the same property, relying on the same deed of sale) 
is no less a res judicata because it may have been 
founded on an erroneous view of the law, or a view 
of the law which a Full Bench has subsequently dis- 
approved. Gowbi Koee r. Axjdh Koee 

[I. L. R., 10 Calc., 1087 

11. PRIVATE RIGHTS. 

402, Prescriptive right.— 

Procedure Code {Act X of 1877), s. IS, expL 5.— 
Explanation 5 of section 13 of Act X of 1877 only 
applies to cases where several different persons claim 
an easement or other right under one common title, 
— as, for instance, where the inhabitants of a village 
claim by custom a right of pasturage over the same 
tract of land, or to take water from the same spring 
or well. Where, therefore, A., in defending a suit 
brought against him by R. to have it declared that 
he had a right to build a wall across a drain, set up 
a prescriptive right to use the drain, and it was de- 
cided that no such prescriptive right existed in A., 
and subsequently Q. brought a suit againt J5., 
claiming to use the same drain as an easement, and 
asking for the removal of the wall in question in the 
former suit, and B. set up the judgment in the suit 
between himself and A. as a bar to the suit, — Jffeld 
that the right claimed by G., not being one which he 
and other inhabitants of the neighbourhood claimed 
under one common title, but a prescriptive right 
which he claimed individually in respect of his own 
house and premises, and depending upon the length 
of time he had used the right, was a separate claim, 
and that the judgment in the suit between JB, and 
A, did not operate as a bar to his suit, Kalishon- 
KVB Doss V. Gopal Chundeb Dutt 

[I. B. R., 6 Calc., 49 ; 6 C. B. R., 543 

403. Right to use of 

water. — Decision in former suit. — A decision in a 
former case, in which a mere question as to the use 
of the water in a water- course arose, cannot operate 
as res judicata in a subsequent case, in which the 
subject-matter is whether the defendants have the 
right of throwing up an embankment and obstruct- 
ing the water-way. Munmohtjn Sibgh r. Ameit- 
NATH CnOWDHRY . . W. R., 1864, 187 

404. Civil Rroce- 

dure Code, 1859, s. 2. — Sttit on same cause of ac^ 
iion. — Suit to obtain right of ivay. — Where a suit 
for right of way was once thrown out on the specific 
ground that, according to plaintiff’s own statement, 
the road in suit was a public one, and that the Court 
had 110 jurisdiction, — Meld that, as the real cause of 
action — namely, the obstruction of the road — was not 
decided in the first trial, section 2 of the Code of 
Civil Procedure did not bar a second suit for the 
removal of the obstruction. Nveeem Mvndle v. 
Boeamdy Siedae , , . 25 W. R., 208 


RES JUDICATA — Gontinued, 

11. PRIVATE RIGHTS-co'?2fow?iei. 

405. Biglit to fees for heredi- 

tary services. — Decision in former suit, — In an 
action to recover fees claimed for services as an 
hereditary family and village priest, it appeared that 
a deceased brother of the plaintiff had recovered 
judgment against one of the defendants and others 
in an action for similar fees. Meld that the former 
judgment was not conclusive in favour of the plain- 
tiff, nor as against a brother of one of the original 
defendants. Keishnambhat bin Shiveambhat v, 
Laeshitmanbhat bin Ganeshbhat . 1 Bom., 141 

406. Right to receive honours 

as priest of temple. — Right decided informer 
swiZ.— Plaintiff sued to establish his right to receive 
certain honours in a temple as appertaining to his 
office of officiating priest of the temple, and to recover 
damages for the invasion of his right. In a former 
suit between the predecessor and the plaintiff and 
the first defendant, the claim to sit at the right side 
of the idol at festivals was admitted, but the right to 
receive a cake on the same occasion was disallowed. 
Meld that the claim of the plaintiff, so far as it 
sought to establish the plaintiffs right, was res 
judicata. Arcsakam Seinivasa DiKSHATULir v. 
Ubayagiey An AN tea Chaele . 4 Mad., 349 

407. Right to water for irriga- 

tion. — Civil Procedure Code, 1882, s. 13, expl, o. — 
In 1881 A. sued B., C., and others for damages 
for the loss of his crops by the diversion of a water- 
channel by the defendants. A. claimed a right com- 
mon to himself and other ryots of bis village to 
use the water during the day-time under an arrange- 
ment by which B., C., and the other defendants in 
the suit were entitled to use the water during the 
night-time. In 1882 A. and four other ryots, not 
parties to the former suit, sued B., C., and thirteen 
others, not parties to the former suit, for a decree 
declaring that the plaintiffs were entitled to the 
exclusive use of the water in the channel by day. 
The lower Courts held that the suit was barred by 
section 13 of the Code of Civil Procedure. Meld 
that, as between the plaintiffs other than A. and the 
defendants, and as between A. and the defendants 
other than B. and C., the suit was not barred by 
section 13 of the Code of Civil Procedure. Thana- 
KOTi V Meniappa . . I. L. R., 8 Mad., 49G 

RESOBUTIOHS OP CORPOBATIOH, 

BIBEB CONTAINED IN— 

See In JENCT ioN— S pecial Cases— Public 
Oeeioees with Statetoey Powers. 

[I. B. R., 1 Bom., IBS' 

RESPONDENT NOT APPEARING 'IN 

BOWER COURT, RIGHT OP APPBAB. 

OP— 

See Practice— Civil Cases— Appeal. 

[I. B. R., 3 Calc., 228 

RESPONDENTS. 

See Parties— Adding Parties to Svxts-. 
—Respondents. 
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EESPONDENTS ^continued. 

See Parties — Substittttioit op Parties 
— Respondents. 

in same interest. 

See Prity Council, Practice op— Costs. 

[11 B. L. B., 158 

Objections by— 

See Cases under Appeal— Objections 
BY Respondent. 

See Cases under Appellate Court- 
Objection TAKEN POa PIEST TIME 
ON Appeal. 

BESTITUTIOHOF COIST JUGAL RIGHTS. 

See Burma Civil Courts Act, 1875, s. 
4*9 . .X. Xi. R.j IS Oalc., 232 

See Civil Procedure Code, 1882, ss. 
259, 260 (1859, s. 200). 

[I, L. R., 1 All., 501 
1 Ind. Jur., N. S., 101 : 5 W. R., Mis., 29 
8 W. B., P. C., 3 : 11 Moore’s I. A., 551 

See Hindu Law — Marriage —Restraint 
ON, OR Dissolution op, Marriage. 

[I.Ii. R., scale., 305 

See Mahomedan Law— Bower. 

[I. L. R., 1 All, 483 
1. 1,. R., 2 All., 831 
I. L. R., 8 All., 149 

See Marriage . I. L, R., 12 Calc., 706 

See Valuation op Suit— Suits. 

[I. L, B., 13 Calc., 232 

Biglit of suit. — Jurisdiction of 

Civil Courts — Suit by husband against loifefor res- 
titution of conjugal rights. — A suit by husband 
against wife for restitution of conjugal rights will 
lie in the Civil Courts. Jhotun Beebeb v. Ameer 
Chand . . .1 Ind. Jnr., "N, S., 317 

S. C. Chotun Bebeb V, Amber Chund 

[6 W. R., 105 

2, Suit to recover 

possession of wife, — Held that a suit by a husband 
to recover possession of the person of his wife will lie. 
HuR SooKHA V. PooRUN , . 2 Agra, 115 

Contra, Melaeam Nudial V, Thanooram Ba- 

MUN 9 W. E-., 552 

'Ecclesiastical law 

— Farsis. — A suit for the restitution of conjugal 
rights, which is strictly an ecclesiastical proceeding, 
cannot consistently with the principles and rules of 
eeclesistical law be applied to parties wdio profess 
the Farsi religion, Ardasev Cuesetjee v. Peroze- 
BOYE . 6 Moore’s I. A,, 348 : 4 W. B., C.j 91 

4. — — Suit for restitu- 

tion by Mahomedan before payment of dower , — A suit 
will not lie hy a Mahomedan to enforce the return of 
his wife to his house, even after consummation with 


BBSTITUTIORT OP OOHJUGAIL 
EIGHTS.— Biglit of mit-— continued. 

consent, until her dower (prompt) has been paid. 
Abdool Shukkoar V. Raheem-oon-nissa 

[6 H, W., 94 

5, Suit hy Mahomedan 

husband against ivife. — Procedure.-^Beng, Reg. IV of 
1793, s. 15.— A Mahomedan husband may institute 
suit in the Civil Courts of India to enforce his mari- 
tal rights hy compelling his wife against her will to 
return to cohahitatioii with him, and such suit must, 
under the imperative words of section 15, Regulation 
IV of 1793, and the nature of the thing, be deter- 
mined according to the principles of Mali ome dan law. 
JuDooNATH Bose v. Shumsoonissa Begum. Buz- 
LOOR Ruheem V. Shumsoonissa Begum 

[8 W. R., P. C., 3 : 11 Moore’s I. A., 551 

Hindu husband 

convert to Christianity. — A Hindu husband wLo has 

been repudiated by "his wife on his conversion ^ to 

Christianity cannot sue for the restitution of conju- 
sral society. Muchoo t\ Arzoon Sahoo 

^ [5 W. R., 235 

7^ Mahomedan con- 

verted to Christianity.— Semlle,—TyL‘i^i where per- 
sons of Mahomedan faith are married according to 
the Mahomedan law% and either party becomes a con- 
vert to Christianity, a claim for restitution of conju- 
gal rights cannot be supported. Zuburdust Khan 
V, His wire .... W., 370 

3, Biglit to deovee,— Marriage 

complete except one ceremony which would have al- 
tered status of ivoman as to caste, — Where a man who 
had been mai’ried to a w^'ornan, but had failed to go 
through the second ceremony, without which, accord- 
ing to the customs of his caste, the woman vrould 
have been defiled had he obtained possession of her, and 
had actually married a second wife, and left the first 
woman to believe that she was at liberty to contract 
another marriage, wiiich she did, brought a suit 
against her for restitution of conjugal rights,— 
that though, after a first marriage, a nian^s right to the 
person of his wife WRs complete, yet wiiere, as in the 
present case, there were other ceremonies which were 
usual hut had been neglected, and the claimant had 
not shown cause for his neglect, he was not entitled 
to a decree, Boolchand Kollta v. Janokeb 

[25 W. R., 386 

9. Custom as to child- 

wife living apart from husband till puberty .^ — 
Where it was the universal custom of the community 
towiiich the plaintiff belonged that a child-wife should 
remain away from her husband luitii a certain event 
had occurred, a Court w^as held to have been justified, 
wiiile such contingency had not happened, in refusing 
to order such a wife to go to her husband, although, 
the marriage was valid. SuNTOSH Ram Doss v» 
Gebu Pattuok , . » . 23 W. B.s 22 

10. Agreement to se- 

parate, Suit to set aside . — Consent of ivife. — Where 
a husband and wife (Hindus) thirteen years previous- 
ly had agreed, to separate, the husband having treated 
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BBSTITUTIOH OF OOHJUGAL 
EIGHTS.—Riglit to 'continued, 

Ms wife with cruelty, and kept his sister-in-law 
as his mistress, and was still so keeping her at the 
date of the institution of the suit, and further, had not 
contributed to the maintenance of his wife during the 
period of the separation , — Meld that the husband was 
not entitled, without his wife^s consent, to have that 
agreement set aside, or to insist upon restitution 
of coniugal rights. Moola Nundy 

[4 H. W., 109 


11 . 


- Mushand and ivife. 


‘-Suit hy a liushand. — Marriage during tvife^s in- 
fancy, — Non-consummation of marriage. — Specific 
performance of contract of marriage made in in- 
fancy. — Sindu lato. — Focerty of husband. — A,, a 
Hindu aged nineteen years, was married by one of 
the approved forms of marriage to E., then of the 
age of eleven years, with the consent of F.’s guar- 
dians. After the marriage B. lived at the house of 
her step-father, where A. visited from time to time. 
The marriage w^as not consummated. Eleven years 
after the marriage, — viz.> in 1884, — the husband called 
upon the wife to go to his house and live with him, 
and she refused. He thereupon brought the present 
suit, praying for restitution of conjugal rights, and 
that the defendant might be ordered to take up her 
residence with him. Meld that the suit was not 
maintainable. Dadaji Bhikaji u. Eukhmabai 

[I. Ij. B.j 9 Bom., 529 

Meld on appeal, reversing the decree, that the suit 
was maintainable, and that the case should he re- 
manded for a decision on the merits. Dadaji Bhi- 
kaji V . Eukhmabai . I. L. R., 10 Bom., 301 


12 .' 


Mushand andioife. 

Smdu husband out of 


— Mindu laii). — Suit by 
caste at time of suit. — Decree for restiUition con- 
ditional on plaintiffs obtaining restoration to 
In a suit by a Hindu, a Sunar by caste, 
against his wife for restitution of conjugal rights, 
it w’as found that the plaintiff, in consequence of 
having left his wife and cohabited with a Maho- 
medan w^onian (whom, however, he had left at the 
time of suit), had been turned out of caste, hut that 
the misconduct of which he had been guilty w^as not 
of such a character as to render him liable to per- 
petual excommunication, and, upon making certain 
.amends, he could obtain restoration to his caste. 
Meld that, wdiile the plainti:^ wms entitled to come 
into Court for the relief prayed, unless, in the cir- 
cumstances above stated, the marriage had, under the 
Hindu law, been dissolved, the Court was hound, 
w^hen asked to employ coercive process to compel a 
wife to return to her liushand, not to disregard any 
reasonable objection she might raise to such process 
being granted, either on the ground that she had 
heen^nhjected before to personal injury or cruelty at 
the hands of her husband, or that she went in fear 
of one or the other, or that the husband was actually 
living in adultery with another woman, or that, if she 
resumed cohabitatiou or association with him, he 
being outcasted, she would herself incur the risk of 
being put out of caste. Meldy therefore, that in de- 
creeing a claim of this description, a Court was 
entitled, if it saw good reason to do so, while recog- 


BESTITUTIOIf OF COMJUGAI. 

BIGHTS.-EighLt to decree-~( iontimted. 

nising the civil rights of a liushand to his wife, to put 
such conditions upon the enforcement of his rights 
by legal process as the circumstances of the case 
might fairly demand ; and that, applying this prin- 
ciple to the present case, the defendant might reason- 
ably ask the Court, before compelling her return to 
her husband, to make it a condition that he sliould 
first obtain his restoration to caste. Meld also that, 
under the Hindu law, the fact that a liushand had 
had adulterous intercourse wdth another woman, 
which had ceased at the time of suit, >vas not a,n 
answer to a claim by him for restitution of conjugal 
rights. PAiai V. Sheonaeain 

[I. L. B., 8 All., 78 

/■' 13. Ground for suit.— 

laio. — Doioer. — Lien of loife for doiver , — In a suit 
brought by a husband for restitution of conjugal 
rights, the parties being Sunni Mahoinedans governed 
by the Hanafi law, the defendant pleaded that the 
suit was not maiiitainahle, as the plaintiff had not 
paid her dower-debt. The plaintiff thereupon de- 
posited the whole of the dower-deht in Court. It 
appeared that the defendant's dower had been fixed 
without any specification as to whether it was to be 
wholly or partly prompt. It also appeared that she 
had attained majority before the marriage, and that 
she had cohabited with the plaintiff for three months 
after marriage, and there was no evidence that she 
had ever demanded payment of her dower before the 
suit was filed, or that she had refused cohabitation 
on the ground of non-payment. Besides the plea 
already mentioned, she also relied upon allegations of 
divorce and cruelty, hut these allegations were found 
to he untrue. The lower Appellate Court dismissed 
the suit, holding that inasmuch as the plaintiff had 
not paid the dower-deht at the time when he brought 
his suit, he had no cause of action under the provi- 
sions of the Mahomeclan law. Meld by the Full 
Bench that the lower Appellate Courtis view of tl|e 
Mahomedaii law relating to conjugal rights and the 
husband’s obligation to pay dower was erroneous; 
and that the plaintiff, under the circumstances of the 
case, had a right to maintain the suit. AbdttIi 
Kadib n. Salima . . I, L. E., 8 All., 149 

14. Mindu lau ). — 

Defence to suit . — Cruelty of husband . — A suit for 
restitution of conjugal rights may he maintained by a 
Hindu : but qucerey if the same state of circumstances 
which w^ould justify such a suit, or which would he 
an answer to such a suit in the case of a European, 
would be equally so in the case of a Hindu. Where 
cruelty on the part of the husband has been condoned 
by the wife, a much smaller measure of offence would 
he' sufficient to neutralise the condonation than 
would have justified the wife, in the first instance, in 
separating from her husband. But the act or acts 
coiistitutiug the offence must he of such a nature as 
to give the wife just reason to suppose that the hus- 
band is about to renew his former course of conduct, 
and consequently to entertain well founded appre- 
hension for her personal safety. Jo&endeonundini 
Dossee V . Hubby Doss Ghose 

[I. !«. R., 5 Calc., 500 ; 5 C. L. B., 65 
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B,EST1TUTI0K‘ OP COHJUGAE 

BIGHTS — continued, 

15 , Defence to Bnit.— Cruelty of 

husband, — If tlie wife raise a defence of cruelty, she 
must prove violence of such a character as to en- 
danger, or cause a reasonable apprehension of danger, 
to her personal health or safety. The ratio decidendi 
in such a case considered and laid down. Judoo- 
NATH Bose v, Shumsooknissa Begum. Buzlooe 
Euheem d. Shumsoonnissa Begum 

[8 W. B., P. C., 3 : li Moore’s I. A., 551 

10, 1 Stisband and 

wife . — Cruelty, — Action for harbouring wife. — Civil 
Procedure Code^ 1859 ^ s. 200. — In a suit by a Hindu 
husband against his wife for the restitution of con- 
jugal rights, the criterion of legal cruelty, justifying 
the wife’s desertion, is the same in this country as in 
England, — viz,, whether there has been actual violence 
of such a character as to endanger personal health or 
safety, or whether there is the reasonable appre- 
hension of it. Every person who receives a married 
woman into his house, and suffers her to continue 
there after he has received notice from the husband 
not to harbour her, is liable to an action for damages 
or injunction, unless the husband has by his cruelty 
or misconduct forfeited his marital rights, or has 
turned his wife out of doors, or has, by some insult 
or ill-treatment, compelled her to leave him. Ya- 
munabai V. Naeayan Moeeshwae Pendsb 

[I. Ii. R., 1 Bom., 164 

17. Suit by husband. 

— Leprosy. — To a suit brought by a Hindu husband 
against his wife for the restitution of conjugal 
rights, the fact that he is at the time of such suit 
suffering from a loathsome disease, such as leprosy, is 
a good defence. Bai Peemkuvab v. Bhika Kalli- 
ANJi 5 Bom,, A. C., 209 

18. ' — — — Divorce. — Hindu 

law. — Custom, — Where a Hindu sued his wife for 
restitution of conjugal rights and the defendant 
pleaded divorce, it was held that though the Hindu 
law does not contemplate divorce, still in those dis- 
tricts where it is recognised as an establish’ed custom 
it would have the force of law. Kudomee Dossee 
v, JoTEEEAM KoLiTA . I. li. B., 3 Calc., 305 

19 ^ Declaration of nullity of 

marriage.— Diri7rce Act, s. 53 . — It is competent to 
the Court in a suit for restitution of conjugal rights 
to make a declaration of nullity of marriage if the 
respondent shows himself entitled to such relief, 
Lopez v. Lopez ■. . I. D. 12 Cale., 706 

20. Presumption of validity of 

marriage, — Consent of laivful guardian. — Non- 
performance of ceremonies. — The ceremony of nandi- 
mnkh or hridhishradh is not an essential of Hindu 
marriage, nor would the want of consent by the law- 
ful guardian necessarily invalidate such marriage. 
In a suit for restitution of conjugal rights, the fact of 
the celebration of marriage having been established, 
the presumption, in the absence of anything to the 
contrary, .is that all the necessary ceremonies have 
been complied with. Beikdabun Chunbea Kue- 
MOKAE V. CliUNDEA IvUEMOKAE 

[I. L. R., 12 Calc., 140 



RESTITtTTIOK* OP CONJUGAL 

RIGHTS — continued. 

21, Form of decree.— for 

restitution . — Order for recovery of wife^s person , — 
A Civil Court cannot pass a decree for the recovery 
of the person of a wife, the proper order being for 
the restitution of conjugal rights. Melaeam Nu- 
DiAL V. Thanooeam Bamun . 9 W. B., 552 

22, Declaratory or* 

der.-~ Order for delivery of toife to husha^id. — Held 
(by Jacesou, J., and Macpheeson, J.) that the de- 
cree in a suit for restitution of conjugal rights ought 
to be declaratory only, and to be enforced in case 
of disobedience by attachment. Held (by Sbton- 
Kaee, J.) that the wife may be ordered to be deli- 
vered over to her husband. Jhotujst Bee bee v. 
Ameee Chanb , . 1 Ind. Jur., S., 317 

Chotuy Bebee V. Ameee Chanb 

[6W.R., 105 

23, Order enjoining 

•wife to return to husband . — Order to abstain from 
preventing her return. — In a suit for restitution of 
conjugal rights brought against a wife and certain 
persons said to he detaining her from her husband, 
the proper form of decree is one enjoining the wife to 
i*eturn to her husband, and the other co-defendants 
to abstain from preventing her return. Jaffreb 
Khanum V. Imdad Hossbin . , 2 H. W., 314 

Kueoonamoyee Debee v. Gungabhue Suemah 

[20 W. B., 50 

Lail Nath Missee v. Sheobuen Panbet 

[20 W. R., 92 

24, Order for bodily 

delivery of wife to husband. — Quoire, — Whether the 
Court can enforce its order on a wife to return to 
her husband by giving her over bodily into her hus- 
band’s hands. Juboonath Bose v. Shumsoonnissa 
Begum, Buzlooe Ruheem v. Shumsoonnissa 
Begum 

[8 W. B., P. C., 3 : 11 Moore’s I. A., 551 

25, — JExecution of de- 

cree. — Order for return of udfe, and against inter- 
ference to prevent return. — Held that a decree for 
restitution of conjugal rights should he passed in 
the form that the husband is entitled to conjugal 
rights, that his wife do return to live with him, and 
that her parents do not interfere in any manner to 
prevent her so doing. Ram Tahul v. Mabho 

[2 Agra, 111 

Koobue Khansama V. Jan Xhansama 

[8 W.R., 467 

28, Order for return 

of wfe. — Procedure on failure to comply loitk order. 
— In suits for restitution of conjugal rights the de» 
cree should he in the form that the wife do return to 
her husband, with which decretal order if she fails to 
comply she may he dealt with under the provisions of 
the Code of Civil Procedure relating to attachment 
and imprisonment for non-performance of the act de- 
creed, for a wife cannot he delivered in execution as ii 
chattel. Toofeah V. JussoUBA , 2 Agra, 337 

8 A 2 
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EESTITUTIOlSr OE CONJUGAL 
BIGHTS.— Form of decree— con^iwwecf, 

• iMAMUN Mahomed M A JEEDOOLLAH 

[3 Agra, 88 


27. ' 


Civil Procedure 


Code {VIII of 1859)^ ,200, — Per Maekby, J. — In 
a suit by a liusbtind for restitution of conjugal rights, 
a decree that “ the case he decreed awarding the 
plaintift’ to take defendant as his married wife,” is 
not a proper form of decree. The decree may order 
the wife to return to her husbaiKTs protection, but 
such a decree is not one which can he enforced in 
the manner provided by section 200, Act VIII of 
1859, as being an order for the performance of a 
particular act.” Gatha Bam Misteee v. Moohita 
Kochin Atteah Domoonee 

[14 B. L. B., 208 ; 23 W. B., 179 


28. 


Execution of decree. — Civil 


Procedure Code, 1859, s. 200. — Semhle , — That a 
decree for restitution of conjugal rights between 
Mahomedans or Hindus may be enforced under 
section 200 of Act VIII of 1859. Yamuhabai v, 
Babayan Mobeshwae Pendse 

[I. L. E., 1 Bom., 164 


29. 


Decree 


Parsi Marriage atld Divorce Act {XV of 1865), 
s. 86. — Dnforcing decree. — Civil Procedure Code, 
1859, s. 200. — A decree for restitution of conjugal 
rights under the Parsi Marriage and Divorce Act 
is enforceable only in tlie manner provided in section 
36 of the Act ; such provision is in substitution of, 
and not in addition to, the ordinary remedies pro- 
vided by section 200 of the Code of Civil Procedure. 
Abdesab Jahang-ib Fbamji V. Ayabai 

[9 Bom., 290 

RESTOBATION OF PROPERTY BY 
CBIMHSTAL COURT. 

See Cases under Stolen Proeeety, 
Disposal oe, by the Court. 

[I. L. E., 1 Bom., 630 

EESTOBATIOH OF CASE STBUCK OUT 
BY MISTAKE AS COMPROMISED. 

See Civil Pboceduee Code, 1882, ss. 
98, 99 (1859, s. 110) . 9 W. R., 283 

RESUMPTION. Col. 

1. Eight to Resume .... 5102 

2. Peocedubb ..... 5105 

3. Efebct oe Resumption . . . 5107 

4. Miscellaneous Cases , . 51li 

See Cases under Ghatwali Tenure. 

See Cases under Grant — Resumption 
OE Eetocation oe Gkant. 

/See Cases under Onus Probandi— Re- 
sumption AND Assessment. 

See Cases under Settlement. 


— of ferry, Suit for eompensatioi 
for loss by— 

See Jurisdiction oe Civil Court— Pei 
BIES . B. I., R., Sup. Yol., 63* 


RESUMPTION — continued, 

of invalid lakMraj. 

See Landlord and Tenant— Constitu- 
tion OE Relation— Generally. 

[8 B. Ii. R., Ap., 82, 83, note ; 85, note ; 

87, note ; 89, note 

of JagMr by East India Com-- 

pany. 

See Act oe State . 12 B. L. R,, 120 

of rent-free tenure. 

See Grant — Power to Grant. 

[B. B. R., Sup. Yol., 75, 774 

1. RIGHT TO RESUME. 

1 , Riglit to resume mokur- 

rari tenure. — Death of grantor without heirs. — A 
mokurrari tenure granted in perpetuity cannot be 
resumed by the grantor even if the grantee dies 
without heirs. Himmut Bahadoor v. Sooneet 
Koer 15 W, B., 549 

2, Grant in lieu of 

maintenance. — Limitation. — Although a grant of a 
mokurrari lease in lieu of maintenance may be re- 
snmable by the grantor and his heirs, yet, if the 
grantor or any of his successors receives distinct 
notice of a claim on the part of the grantee to 
hold in perpetuity and not subject to resump- 
tion, and allows twelve years to go by without 
contesting such claim, he (such grantor or successor) 
will he barred. for the time of his own enjoyment. 
Petambar Baboo v. Nilmony Singh Deo 

[X. L. B., 3 Calc., 793 

3 ^ Grant in lieu of 

maintenance. — Bindu laio. — Alienation. — Impartible 
■ estate. — The mere fact of the impartibility of an estate, 
or rather the mere fact that the succession to a ze- 
mindari is governed by the law of primogeniture, does 
not deprive the zemindar of his ordinary right to 
alienate it, or any portion of it, during his lifetime. 
Accordingly, an ordinary mokurrari lease, granted by 
a zemindar of lands forming portion of a zemindari 
the succession to which is governed by the law of 
primogeniture, is valid, and the lands comprised in 
it cannot he resumed on the death of the grantor by 
liis successor. But a mokurrari khoiposh, or allow- 
ance for maintenance, or an estate for life in lieu of 
maintenance, granted by the owner of a zemiiidari 
impartible by special custom hut otherwise subject 
to Bengal law, to a member of his family, is resiim- 
able by his successor on the death of the grantor. 
Uddoy Adittya Deb v. Jadublal Adittya Deb 
[I. L. R., 5 Calc., 113 ; 4 C. I*. R., 181 

See WooDOYADiTTO Deb v. Mukoond Harain 
Aditto .... '22157*. B., 225 

4 , Right to resume Julkurs in. 

navigable rivers. — Beng. Meg. II of 1819. — A suit 
for resumption of Julknrs in navigable rivers not 
forming j)art of settled estates is cognisable only in 
the ordinary Courts, (1) because of the total absence 










{ 5103 ) BIGEST OF CASES, ( 5104 ) 


EEBUMPTION-— 

1. RIGHT TO RESUME- co«^i«w<sd!. 

E-iglit to resume julkurs in navigable 

xiveTE-^continued, 

of the word julkur ” in any of the Resumption Re- 
gulationsj either before or after Hegulation II of 1810; 
and (2) by reason of the difterence in the nature of 
the claims between one to take possession of julkur 
and one to resume lands, Collbctoe or Maldah v. 
Stoueooddeen . . . .1 W. K.5 116 

5 . Eight to resume jagbir.— 

Alienation hy grantee, — A zemindar cannot sue to 
resume a jaghir on the ground of its alienation by 
the grantee, so long as there are heirs male of the 
grantee existent. Rameswae Nath Sing- u. Haea- 
lAL Sing- . . , 1 B. L, E., A. C., 170 

Eight to resume permanent 

tenure. — ’Forfeiture of tenure. — Fon-iyayment of 
Government revenue. — Where an ancient and perma- 
nent tenure is held by several persons in separate 
shares, and some of the sharers make default in the 
payment of their quota of the Government assess- 
ment, the portion of the tenure held by the sharers who 
paid their shares of the assessment cannot be resumed 
or forfeited by the Government. In such a case the 
onus lies on the Government to make out by clear 
evidence under what special contract, or agreement, 
or regulation it forfeits the entire tenure. Beett v. 
Ellaiya 

[12 W. E., P. C., 33 : 13 Moore’s I. A., 104 

affiirming the decision of the High Court in El- 
LAiYA V, CoiLEOTOE OE Salem , 3 Mad., 59 

7 ^ Eight to resume village. — Til- 

lage entered asjagliir in accounts of permanent set- 
tlement. — Zemindar f Fight of — Where a village, part 
of a zemindar i, has been entered as a jaghir in the 
accounts of the permanent settlement, the zemindar 
cannot resume the village, and is entitled in respect 
thereof only to the usual kuttubandi. Haeischan- 
3 ) ANA Beta tJ. Ramanna Chandei , 1 Mad., 355 

3 . Eight to resume Weemuk 

Sayer mehals.— Rewy. Regs. VIIl and XXVII of 
1793. — Right of Government as Sovereign . — The re- 
sumption by Government of Neemuk Sayer inehals 
(saltpetre-duty estates) upheld, the sanads of the Suba- 
dar of Behar, the ruling power previous to the Com- 
pany’s accession to the Dewanny, purporting to grant 
the Government as mokurrari istemrari at a permanent 
fixed rent, being declared forgeries. Quaere , — Whether 
the Neemuk Sayer inehals being a sayer right w^as not 
vdiolly abolished by Bengal Regulation XXVII of 
1793, and the Bengal Government in its Sovereign cha- 
racter had not an absolute right to resume. The 
settlement by the Government with a proprietor 
of the soil under the decennial settlement, made per- 
petual by Bengal Regulation VIII of 1793, relates to 
land revenue only, and not to sayer duties claimed by 
a party not a land proprietor. Goteenment of 
Bengal v. Jaeite Hossein Khan 

[5 Moore’s I. A., 467 


nBBVMFTlO:N^conUnued. 

1. RIGHT TO 

9 . — Eight to resume subordinate 

tenure by istemrardar. — Customary right, — 

A custom was alleged entitling a Patwi Thakur, 
or chief belonging to the Rathor clan of Rajputs, 
who w’^as the istemrardar of an ancient and impartible 
talook in A j mere, to resume land formerly part of it, 
but granted some generations back as a subordinate, 
estate to a collateral relation of the chief. The 
ground of the resumption claimed was that the last suc- 
cessor to the estate so granted had died without issue 
and wdthout adopting. Seld that the Commissioner’s 
judgment, which was that a right of resumption ‘ 
exerciseahle merely on the above ground had not 
been established, w^as correct, being supported to 
some extent certainly by answers received by the 
Chief Commissioner on inquiry from the neighbour- 
ing durbars of Rajputana chiefs, and, on the whole, 
by the balance of the evidence. Rao Bahadhe 
Singh v. Jowahie Kijae 

[I. Ii. E., 10 Calc., 887 : L. E., 11 1. A., 75 

10. Eight of maafedar.— Rficoy- 

nition of right to resume. — Limitation . — Cause of ac- 
tion. — Held that mere recognition of right to resume 
contained in the wajib-ul-urz, where the grant exist- 
ed many years previous to the date of that document, 
does not re-grant to a maaf edar so as to give plaintiff 
a new starting-point from wdiicli his right to resume 
should date. "Bayum Khan v. Tunsookh Rai 

[2 Agra, 180 

11. Eight of manager of religQtis 

endowment. — JBeng. Reg. XIX of 1793. — The 
manager of a religious endowment consisting of the 
profits of a number of villages after paying revenue, 
was not a zemindar under Regulation XIX of 1793, 
and could not sue for resumption of invalid lakhiraj 
land. Nobin Chundee Roy Chowdhey v. Peaeee 
Khanhm .... 3 W. E., 143 

12. Right of talookdars.— 

of area in suit for resumption. — Talookdars had no 
legal right to sue for resumption of areas containing 
more than 100 highas of land. Gopal Chitndee 
Roy V. Oodhhb Chundee Mullick 

[W. E., 1864, 156 

13 . Bight of Government as 

agent for zemindar,— of area in suit for 
resumption. — The Government, wdien acting as agent 
of a zemindar, could only sue to resume invalid lakhiraj 
lands under 100 highas. Ram Lochun Siecae v. 
Benonath Paul ... 2 W. R., 279 

14 . Eight of zemindar. — Pre- 

sumption, — Land held under different sanads , — 
Limit of area in suit for resumption. — When land 
beyond 100 highas in extent is admittedly held by a 
lakhirajdar, tbe presumption is that it is held under 
one grant, and that it is resnmable by Government, 
and not by the zemindar. To rebut the presumption, 
the zemindar must show that the land, though beyond 
100 highas in extent, is held under different sanads. 
JOGENDEO NaEAIN RoY V. HUEEY BoSS RoY 

[VJ. R., 1864, 145 
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nmVm.'PTlOlii-mitinued, 

1. RIGHT TO llESmiE^coniinned, 

Bight of aemindar — contmued. 

15 ^ ^ of zemin- 

dar to assess and resume invalid lakliiraj tenures » — 
Limit of area in suit for resumption. — When a 
zemindar engaged to pay a certain amount of revenue 
on certain lakliiraj lands, on condition of Government 
stojiping resumption proceedings in respect to such 
lands, he had a right under that engagement to 
resume invalid rent-free tenures below 100 bighas in 
extent, whatever had been the nature of agreement 
with Goveriiiuent in previous years, but he had no 
right to resume lands of greater extent than 100 
bighas covered by one sanad. Beer Chtjnder 
JooBSAj V. TJmakant Sein . W. R., 1864, 232 

Bee Beeschuhder Joobeaj t?. Shibjoy Tha- 
KOOR * W. R., 1864, 8 

10, ^ Leng. Beg, II of 

1809, s, 30. — Limit of area in suit for resumption . — • 
To bar a zemindar’s right to resume, as invalid lakhi- 
raj under section 30, Regulation II of 1809, lands in 
excess of 100 bighas, it must be shown that the lands 
are held under a sanad in excess of 100 bighas, or 
under different sanads, each in excess of 100 bighas. 
Mahomed Mhysoob v. Umbica Churn Roy 

[W, B., 1864, 132 

17. JBeng. Beg. XIX 

of 1793. — Limit of area in suit for resumption. — A 
zemindar is not precluded by Regulation XIX of 
1793 from suing for the resumption of invalid lakhi- 
raj lands exceeding 100 bighas held under several 
sanads, provided none of them singly is a grant for 
more than 100 bighas. The release of lands covered 
by one such sanad from the claim of Government to 
resume, on the ground that they were under 50 
bighas, does not bar the zemindar’s right to resume 
them. Elias v. Mahomed Peezeer 

[W. R., 1864, 217 

18. leng. Beg. X of 

1793» s. 19. — Limitation in suit for resumption. — A 
zemindar suing for resumption of alleged invalid 
lakliiraj land under section 19, Regulation X of 1793, 
was not limited to time, provided he could prove that, 
at some time subsequent to the decennial settlement, 
the land sought to be resumed w^as part of bis mal 
estate, and had paid rent. GoPAL Chunder Shaha 
V, Bhabo Taeinee Dossee , 7 W. B., 240 

2. PROCEDURE. 

X9, Assessment of resumed 

lands. — Beng, Beg. XIX of 1793. — Beng. Beg. II of 
1819, s. 30. — Suit for rent. — Unless the holder of a 
resumption-decree took steps under Regulation XIX 
of 1793 to have the revenue fixed by the Collector, 
and the defendant consented to pay the revenue re- 
quired of him, he had no locus standi on holding the 
lands to bring' suits for rent. The rule to be followed 
in determining in w’hat manner and under what Regu- 
lation the assessment of resumed lakhiraj laud should 
be conducted was, first to ascertain whether the exist- 
ence of the lakhiraj prior to 1791 had been decided 


BESU MPTIOH — ' con tinue d. 

2. PROCEDURE— cowimwed?. 

Assessment of resumed lands— 

by the decree for resumption. It could not be presumed 
that every case instituted under section 30, Regula- 
tion II of 1819, dealt with an estate which was held 
lakhiraj prior to 1791. POGOSE v. Eream Hossein 

[15 W. R., 483 

20. ' Question of validity of 

grant. — Limitation. — Existence of temtre before 
1790. — Ilia suit for resumption, where the defendant 
pleads a lakhiraj tenure before 1790, the validity of 
the grant is not open to the Judge’s consideration, but 
only whether the tenure was in existence before 1790, 
and if so to apply the law of limitation. Sagoek 
Moneb Dossee v. Bipro Doss Dey •. IW. B., 249 

21. Limitation.— Beg. II of 

1819, s, SO. — Lakhiraj. — Beng. Beg. XIX of 1793, 
s. 10.— A suit for resumption under section 30, 
Regulation II of 1819, must be assumed to refer 
only to lakhiraj created prior to the 1st of Decem- 
ber 1790, and therefore was not exempt from limita- 
tion under section 10, Regulation XIX of 1793. 
Heeea Monee Dabeb v. Koonj Behaby Holdae 

[B. L. R., Sup. Vol., Ap., 8 ; 2 W. R., 207 

22. ^ Beng. Beg. XIX 

of 1793, s. lO.—Beng. Beg. II of 1819, s. 30.— 
Regulation II of 1819, section 30, did not apply 
to a suit in a Civil Court for resumption under 
section 10 of Regulation XIX of 1793, The deci- 
sions in Sonatun Ghose v. Abdool Farar, B. L. B,, 
Sup. Vol, 109 ; and Ileera Monee labee v. Koonj 
BeJiary Soldar, B. I. B., Sup. Vol, Ap., 8, upheld. 
Haeihar Mhkhopadhya V. Madab Chandra Babh. 
Naba Krishna Mookeejee v. Kailas Chandra 
Bhhttachahjeb 

[8 B. L. E., 566 : 20 W. R., 459 
14 Moore’s I. A., 152 

Sonattjn Ghose v. Abdool Fabar 

[B. L. R., Sup. Yol., 109 ; 2 W, R., 91 

23. Hotiee to parties. — 

not in possession. — In resumption proceedings it is 
not necessary to give notice to a party not in 
possession or to make him a formal party to tlie suit. 
Ram Chundee Shaha v. Collector op Mxmen- 
siNGH . e . . .22 W. R., 48 

24. Beng. Beg. II of 

1819, s. 16. — Omission to give notice . — Where the re- 
sumption officer, as directed by section 15, Regulation 
II of 1819, supplied the defendant in a resumption 
suit with a copy of his reasons for considering the 
lands in question liable to resumption, and subse- 
quently, in the absence of the defendant, declared 
the lands liable to assessment, — fife W that, as defend- 
ant failed to appear either in person or by agent, it 
was impossible for the resumption officer to give him 
the warning mentioned in section 16 of the same law, 
and the legality of the proceedings \/as not affected by 
the omission. Bheoda Kant Roy v. Coaimissioner 
OR THE SoONDUIiBHNa . . 13 W. R.j 180 
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'MmVM'PmOM--r.oQntinued, ] 

2. PROCEDDES— | 

25 ^ Right to intervene in suit i 

• — Beng. Begs, II of 1819 and III of 1828, — Decree 
of Special Commissioners. — In a suit by Government 
under Regulation II of 1819 to resume invalid laklii- 
raj land held by a moliunt, as the interests of the 
zemindar, who claimed a portion of the lands sought 
to be assessed, as forming part of his permanently- 
assessed estate, were liable to be affected by the deci- 
sion of the Collector, — Sold that he had a right to 
intervene and become a party to the suit, and to 
prefer an appeal from the decree. The decree of the 
Special Commissioners, under Regulation III of 1828, 
was final, if no appeal or petition of review was pre- 
sented within a reasonably sufficient period. Mo- 
HESHUE SiNG-H V. GOVERNMENT OP INDIA 

[3 W. R„ P. C., 45 ; 7 Moore’s I. A., 283 

a EFFECT OF RESUMPTIOlSr. 

20 . Finality of proceedings.— 

Injury to parties. — Diluvion, — Resumption proceed- 
ings are final and not liable to question by the Civil 
Courts. But when proceedings take place in the 
nature of extensive settlements with other parties 
after intermediate and temporary settlements, and 
acts are done wholly without jurisdiction, or lands are 
taken not included in the original decree, there should 
be a remedy to parties deeming themselves to have 
been wronged thereby. If lands adjudged to Govern- 
ment in a resumption suit diluviate and re-form on 
the same site. Government does not thereby lose its 
rights to them, nor is it obliged to institute wholly 
new proceedings. Diluvion does not create any new 
right. Collector op Dacca v. Ivishen Kishore 
Chatter JEE, Jugo Bhndhoo Bose v. Collector 
OP Dacca , . , . W. R., 1864, 273 

27. Finality of resumption- 

decree, — Settlement proceedings, — Jurisdiction of 
Civil Court, — The ruling of the late Sudder Court as 
to the final and conclusive character of a resumption- 
decree was held not to apply to what was subsequent- 
ly done administratively by a settlement officer, the 
proper distinction being that the decree of the re- 
sumption Court as to the liability of the resumed 
mehal to he assessed with a Government demand is 
final ; but the subsequent dealing by the settlement 
officer with alleged proprietary right and claim to land 
not mentioned in the decree, is open to the jurisdic- 
tion of the Civil Court, Mahomed Gazee Chow- 
MRY V , Lall Bebee . . 10 W. R.g 103 

Ram Chhnder Shaha v. Collector op Mymen- 
siNGH , , . . 22 W. R., 48 

28 . Effect on contract between 

zemindar and tenant. — Resumption of lalchiraj 
tenurehy G-ooernment . — Under -tenants ^ Rights of . — 
The mere resumption of a lakhiraj tenure by Govern- 
ment does not dissolve the contract between the zemin- 
dar and tenant. The tenant has the option to deter- 
mine his tenancy, or he may consent that the amount 
of revenue which the landlord must pay to Govern- 
ment, or a portion of it, shall be added to his original 
iumma. Farzhara Banu v. Azizttnnissa Bibi 

[B. L. B., Sup. Vol., 175 ; 3 W. B„ 72 


3. EFFECT OF RESUMPTION"— 

29. Effect on temsunt,— Illegal 

assessment of revenue. — Mad. Reg, XXVII of 1802, 
— In a suit against a Collector for an illegal seizure 
and subsequent usurpation of plaintiff^s shares in an 
Agraharam village for non-payment of tirvai due 
from other tenants of the village, and to recover the 
increased tirvai imposed by the Collector , — Seld 
that the plaintiff’s right to enjoy his share of the 
village lands under the original pottah was not legally 
determined by resumption ^ and that, continuing 
liable only to the fixed rent, the plaintiff was entitled 
to the return of the amount i)aid under compulsion, 
in excess of such rent, at the date of the suit. Madras 
Reglation XXVII of 1802 considered. Ellaiya v. 
Collector op Salem . . .3 Mad.^ 50 

Affirmed by the Privy Council on appeal in Brett 
V. Ellaiya 

[13 Moore’s I. A., 104 : 12 W. B., P. C., 33 

30. Effect on laowlAdar. —-Rights 

of ttoioLadars. — T'he resumption by Governmejit of a 
pa.'ent estate did not nullify the existing rights of a 
lio-vladar within the estate, or deprive him of the 
benefit of the presumption arising under section 16 
of Act X of 1859. Mothooba Nath Ghngobadhya 
V . Sheeta Moneb , . .9 W. R., 354 

3 X. Effect on sub-tenure.— /S' mS- 

tenures before decennial settlement. — A sub-tenure 
created before and in existence at the time of the 
decennial settlement cannot be invalidated by any 
subsequent settlement of the mehal in which it is 
situated. Resumption of lakhiraj land under the 
revenue law does not destroy any such sub-tenure in 
the estate resumed. Abdool Ali v. Ramg-utty 

[12 "W. B., 128 

32. Effect on lakbirajdars. — 

Rights ol^laJchirajdar , — Settlement , — Cause of action, 
— A resumption-decree does not destroy the proprie- 
tary right of the lakhiraj dars, which continues unless 
and until they are dispossessed in due course of law. 
By obtaining a permanent settlement they acquire no 
new right; a cause of action accruing to them if 
ousted before settlement. Thakooe Dass Roy 
Chowdhry V, Nubebn Kishen Ghose 

[15 W. B., 552 

33 . Effect on cbaritable trust, 

— Omission of mention of existence of charitable 
trust or endotoment, — The resumption of lands by 
Government, and the making a fresh settlement of 
the resumed lands without any allusion to their being 
held in trust for charitable purposes prior to the re- 
sumption proceedings, are not conclusive proof that 
there was no such trust. The only question decided 
by the Government in resuming was that those who 

j claimed the land as lakhiraj had not been able to 
prove that the laud was held under any such religi- 
ous or charitable trust as would debar Government 
from resuming. Deelanund Singh Bahadoob v, 
ISHUEEE Nundhn Dtjtt Jha . 8 W. B., 313 




( 5109 ) 


DIGEST OF CASES. 


( 5110 ), 


EEStFMPTIOH— 

S, EFFECT OF RESUMPTION— 

34 Effect on riglits acquired 

previous to resumption.— of purchaser 
of rent free holding to pay rent or revenue. — Where 
the plaintiff’s ancestor purchased a certain qnan-. 
tity of land from a rent-free holder of the nioiizah, 
who on the resumption of the maafee tenure by Govern- 
ment was admitted to a proprietary settlement of the 
mouzah and acquired a good prescriptive title, — Held 
that the resumption by the Government did not 
affect the right which the plaintiff’s ancestor had 
previously acquired in the land, and the land not 
having been assessed with revenue by the Govern- 
ment, the plaintiff could not be treated as a mere 
cultivator, and liable to pay either rent or revenue. 
Ahmed n, Gunaish Peeshad . . 2 Agra, 9 

35 , Effect on riglit of coUee- 

tion or profits. — Maafee lands. — Where maafee 
lands are, after resumption and assessment, left in 
the possession of the ex-maaf eedars, the persons en- 
titled to collection or profits are, in the absence of 
any stipulation to the contrary, the ex-maafeedars, 
and not the lumbardar of the village. Dad Chund 
D. Seeta Kooewae ... 2 Agra, 152 

36, Liability to pay rent.— J2e- 

sumpiion and assessment by settlement officer . — 
Where land is resumed and assessed by a settlement 
officer, the tenant is bound to pay rent at the rate 
assessed by the settlement officer. Woomanath 
Roy Chowdey v. Debnath Roy Chowdey 

[14 W. R., 471 

D’Silta Raj Coomae Dutt . 16 W. R., 153 

37 , Effect on mortgagee under 

3Ur-i-pesllgi lease. — Omission to call in advance., 
^Acquiescence in liahility of profits for revenue . — 
When property granted in a zur-i-peshgi lease was 
originally rent-free, hut subsequently resumed and 
assessed by Government, the mortgagee was held 
bound either to inahe a fresh agreement to take the 
profits, minus the Government revenue, as his security, 
or to call in his money. His not adopting either 
course for a long period was construed into assent 
on his part to receive the profits, minus the Govern- 
ment revenue, as security. Joy Peokash Naeain 
v. Radha Rishen . . W. B., 1864, 227 

33 , Effect of resumiJtion and 

settlement of lakhiraj on the holder of a 
mokurrari lease from the lakhirajdar, — 
Lahhiraj tenure. — Settlement of invalid lakhiraj . — 
Assessment of revenue by Government on invalid 
lakhiraj land afer resumption does not confer a new 
estate on the lakhirajdar, and does not cancel or ex- 
tinguish a moknrrari lease granted by the lakhiraj- 
dar previous to the settlement, and during the time he 
was ill possession of the land as lakhiraj. Peatab 
Naeayan Mookeejee V. Madhu Sudaf Mookee- 
JEB . . 8B.L. B.,197;16W. B., 35 

39 , — Effect of resumption on 

mortgages created by inamdar . — Htam lands, 
— An inamdar, having granted several mortgages 
upon iiis inam lands, died. The right to hold the 


BESIJMBTIOH— 

3. EFFECT OF RESUMPTION— 

Effect of resumption on mortgages cre- 
ated by va^mdAT-^continiiecl. 

lands rent-free was ruled by Government to have 
ceased upon the death, hut the inam was continued 
to his representatives subject to the payment of 
assessment, under the Government circular of 1854. 
Held that the original estate in the lands was not 
destroyed; that no new title in the inamdar’ s repre- 
sentatives was created; and that the lands continued 
chargeable in their hands with any valid specific 
liens created upon them by the inamdar. Vishnu 
Teimbak V. Tatia alias Vasudet Pant 

[1 Bom., 22 

40. Effect on inamdar. — Inam.--^ 

Landlord and ifewaral— On the resumption of an 
inam, the inamdar’ s right to exemption from the 
payment of the Government assessment ceases, and 
the inamdar becomes liable to pay such assessment ; 
hut all his other rights remain unaffected, and there- 
fore those who were his tenants before the resump- 
tion do not thereby cease to he so, and can be ejected 
if they are not permanent tenants, or are not other- 
wise entitled to remain in possession. Gangabhai 
V. Kalaba Daei Mukeya 

[I. L. B., 9 Bom., 419 

41 , Resumption of saranjam 

by Britisb Government, Effect of, on posi- 
tion and rights of the saranjamdar,— Oc- 
eupancy rights of a saranjamdar. — Inami Mestmp-^ 
iion of. — Public and private property of an absolute 
chief, — Landlord and tenant. — Tenancy created by 
chief prior to resumption of land by Government.-^ 
Hffect of resumption on rights of landlord. — Ad^ 
verse possession. — Recognition of tenant by Govern^ 
ment officers, as occupant paying assessment, does 
not prejudice landlord's rights. — A., the Chief of 
Kagvad, let certain land to the defendant for a term 
of twelve years by a lease dated 12th June 1857. 
A. died in the same year without male issue, and his 
saranjam was resumed by the British Government. 
In 1858 the Collector treated the defendant as occu- 
pant of the land in question for the purposes of 
assessment, and again in 1 860 entered his name as 
occupant in the Government hooks. In January 
1868 the widow of A. adopted the plaintiff as his son. 
In 1881 the plaintiff sued the defendant to recover 
possession of the land let to. the defendant in 1857. 
The defendant contended that the land was not the 
private land of A., hut belonged to the State of 
Kagvad, which was resumed on his death by the 
Government ; and that the plaintiff’s claim was bar- 
red by the law of limitation. The Subordinate 
Judge allowed the plaintiff’s claim, holding that the 
land was the private property of A,, and that the 
claim was not barred. The District Judge, on ap- 
peal, held that the land was not the private property 
of the Chief, hut was the property of the State, and 
that, on the resumption of the State by the British 
Government, the defendant’s lease came to an end, 
and the relation of landlord and tenant, previously 
existing between the Chief and the defendant, ceased. 
He also held that the plaintiff’s claim was barred by 
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3. EFFECT OF KESXJMPTIOK— 

Eesumption of saranjam by British. Gov- 
ernment, Effect of, on position and 
rights of the saranjamdar— 

limitation, and reversed the decree of the Suhordinate 
Judge. On appeal to the High Court, — Seld that 
no distinction could he drawn between the public 
and private property of an absolute chief, which A. 
was. That, in the absence of a contrary intention, 
the resumption by the British Government of a saran- 
jam or inam leaves the occupancy rights of the 
saranjamdar or inamdar untouched ; that a saran- 
Jamdar or inamdar may acquire occupancy rights 
during the continuance of the saranjam or inain. 
Meld, also, that the fact that the revenue officers 
placed the defendants name in the Government 
books as the occupant paying assessment, did not 
make the defendants possession adverse, and could 
not prejudice the plaintiffs rights as landlord. 
Ganpatrav Tbimbak Patwaedhait y. Ganesh 
Baji Beat « . I. L. B., 10 Bom., 112 

4. MISCELLANEOUS CASES. 

425 , Illegal resumption by Gov- 

‘ernmeut. —Liability to account, — The Govern- 
ment having seized certain chur lands and dispos- 
sessed the proprietor in possession, and having entirely 
failed to establish any claim for assessment or re- 
sumption during the period of attachment following 
the dispossession of the proprietor, — Eeld> that the 
Government must be regarded as a wrong-doer for 
the whole period, and must account to the proprietor 
for all the collections made by its officers up to the 
time of the restitution. Sbenomoyee u, Colbectoe 
OE EuNaPOBB , W. E.j E. B.j 4 : Marsh., 13 

[1 Hay, 37 

43 , Bight of mortgagee or 

transferee of maafee land on resumption. — 
Might to question bond fide character of proceed- 
ings, — Where a mortgagee of maafee land was no 
party to resumption proceedings under Act X of 
1859, section 28, and the land was resumed with the 
mortgagors consent, — Seld,t\iQ mortgagee or trans- 
feree from him was entitled to question the bond fide 
character of the resumption proceedings, Toolfn 
'y, OoMAN Shunkee ... 2 Agra, 117 

44 . Purchases before resump- 

tion. — Jaghir, — Where the evidence showed that 
certain arms and stores seized had been purchased by 
the jaghirclar before the resumption, and there was 
no authority or evidence to show that those who held 
by jaidad were not entitled to things so purchased, — 
Meld that the representatives of the jaghirdar were 
entitled to recover the value of the arms and stores 
so seized, Foeestee v. Seceetaey oe State 

[12 B. L. K., 120 : 18 W. B., 349 
Ij. B., I. A., Sup. Vol., 10 

RE-TBIAIi. 

See Cases undee Ceiminae Procedxjee 
Code, 1882, s. 437. 

See Cases under Eetision— Criminal 
Cases— Re-teial. 


«BETUBN.’!» 

See Mahomedan Law— Inheritance. 

[I. L. B., 3 Calc., 702 
I. L. E., 11 Calc., 14 


/See Cases UNDER Jurisdiction or Citil 
Court — Revenue. 

See Cases under Sale eor Arrears or 
Revenue. 

— as distinguished from rent. 

See Grant— Power to Grant. 

[B. L. B., Sup. Vol., 75, 774 

Liability to pay — 

See Sale in Execution oe Decree — 
Purchasers, Title oe— Certificates 
OP Sale . , I. L. E., 2 Calc., 141 

— Matter concerning — 

See Jurisdiction op Civil Court— Re- 
venue . . I. L. B., 1 Mad., 89 

See Mandamus . 11 B. L. R., 250 

See Rioht op Suit— Acts done in Ex- 
ercise op Sovereig-n Power. 

[I. L. B., 1 Calc., 11 
See Small Cause Court, Presidency 
Towns— Jurisdiction— Revenue. 

[5 Bom., O. O., I 

Payment of arrears of, by one 

co-sharer. 

See Co-SHABERS — General Rights in 
Joint Property . 14 B. L. B., 155 
[I. L. B., 9 Calc., 377 
See Set-opp— Set-opp Allowed. 

[I. L. B., 1 AIL, 135 

Suit for contribution for pay- 
ment of— 

See Cases under Contribution, Suits 
POR — Voluntary Payments. 

See Jurisdiction op Civil Court— Rent 
AND Revenue Suits, X.-W. Provinces. 

[I. L. B., 1 All., 26 

BEVEHUB COMMISSIOHBBS, SAHC- 
TI03X OF, TO GRAZE CATTLE. 

See Bombay Act I op 1865, s. 32. 

[I. L. B., 2 Bom., 110 

bevehue coubt, suit to set 

ASIDE ORDERS OP— 

See Cases under Jurisdiction op 
Civil Court— Revenue Courts— 
Orders op Revenue Courts. 

BEVEESIOHEBS. 

See Cases under Declaratory Decree, 
Suit pob — R aversion ers. 


( 511S ) 


BIQKST OF CASES, 


( 5114 ) 


REVEESIOHERS— 

See Cases timber Hinbit Law— Abiena- 
TioK — A lienation by AVibow. 

See Hinbb Law — Inheritance— Special 
Heirs— Females— Daughters. 

[I. L. R., 1 Ail., 60S 

See Cases unber Hinbu Law — Rever- 
sioners. 

See Cases unbee Hinbu Law— Wibow— 
Decrees against Wibow as Repre- 
senting THE Estate or Personally. 

Hinbu Law— Wibow— Power oe 
Widow — Power op Disposition or 
Alienation . I. L. H., 1 All., 503 
[I. L. B., 8 Mad., 304 
9 W. B., 598 

See Cases under Limitation Act, 1877, 
ARTS. 140 AND 141. 

See Cases under Limitation Act, 1877, 
ART. 144 (1859, s. 1, CL. 13)— Adverse 
Possession. 

See Res .Judicata— Parties— Same Par- 
ties or their Kepbesbktatives. 

[5 B. L. B., 585 
I. L. B., 1 All., 282 
I. L. B., 8 AU., 365, 429 
I. L. B., 9 Calc., 463 

Suit by, to set aside adoption. 

See Estoppel— Estoppel by Judgment. 

[I. L. B., 1 Calc., 289 


BEVIEW. Col. 

1. Orders subject to Review . ,5114 

2. Power to Review .... 5118 

3. Form op, and Procedure on, Ap- 

PLICATION ..... 6121 

4. Review by Judge other than 

Judge in Original Case . . 5122 

5. Ground por Review . , , 5125 

6. Reviews aptee Time , . . 5131 

7. Questions which may be raised 

on Review . . . , .5138 

8. Grant or Repusal op Review . 5140 

9. Appeals and Procedure in Ap- 

peals 6140 

10. Procedure on Re- hearing op Case . 5143 

11. Criminal Cases .... 5145 


See Court Fees Act, 1870, s. 14. 

[9 G. I*. B., 479 

See Court Fees Act, 1870, sch. I, arts. 4 
AND 5 , , .14 W. B., 249 

See Court Fees Act, 1870, sch. I, art. 
5 . . . .7 Mad., Ap., 1 

See Divorce Act, s. 16. 

[I. L. B., 6 Bom., 416 

See Letters Patent, High Court, cl. 15. 

[I. Xi. B., 10 Calc., 108 

See Cases under Limitation Act, 1877, 

S. 6. 


BEVIEW — continuecL 

See Practice— Civil Cases— Review, 

[10 W. B., 54 
24 W. E,., 430 

See Practice — Civil Cases — With- 
drawal OP Suits or Appeals. 

[I. L. E., 7 Bom., 287 

■ See Cases under Small Cause Court, 
Mopussil — Practice and Procedure 
— New Trials. 

See Superintendence op High Court — 
Charter Act, s. 15— Civil Cases. 

[I. L. B,., 1 AIL, 296 

4 C. X. R., 14 

Admission of, after time. 

See Superintendence op High Court- 
Charter Act, s. 15 — Civil Cases. 

[2 B. L. B., A. C., 181 
5 B. X. B., 316 

Application for— 

See Appeal to Privy Council— Practice 
AND Procedure— Time por xAppkaltng. 

[B. X. B., Sup. VoL, 585 

See Court Fees Act, sch. I, arts. 4 
and 5 . . I. X. B., 4 Bom., 26 

[14 W. B., 249 
I. X. B., 9 Mad., 134 

See Cases under Limitation, Act, 1877, 

s. 5. 

See Cases under Limitation Act, 1877, 
s. 179 (1859, s. 20 )— Step in aid op 
Execution— Resistance to Legal 
Proceedings. 

Order rejecting— 

See Appeal to Privy Council— Cases in 
WHICH APPEAL lies — APPRALABLS 
Orders . . 1 W. B., Mis., 13 

[5 W. B.., Mis., 17 

See Appeal to Privy Council— Prac- 
tice AND Procedure — Miscellaneous 
Cases . . 2 B. X. E., A. C., 264 

See Letters Patent, High Court, cl. 

15 . . . 4 B. X. B., A. G., 10 

See Superintendence op High Court— 
Charter Act, s. 15— Civil Cases. 

[2 B. X. B., A. C., 181 

5 B. X. B., 316 
5 B. X. B., Ap., 29 

" 1. ORDERS SUBJECT TO REVIEW. 

1, Decrees. — CtvilJProoedtire Code, 

18o9, s. 376 . — Orders^ Recietv of . — Section 376 of the 
Code of Civil Procedure authorised reviews of judg- 
ment in respect to decrees of Court, and also in re- 
spect to orders which are not decrees. Deen Dyal 
PURAMANICK V . RaM COOMAR ChOWDHRY 

[10 W. B., 345 

2. Order relating to execution 

of decree,— A Judge has power to review an order 
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B-EVIjEiW — oontinuecL 

1. ORDERS SUBJECT TO HEY lEW-^continued, 

Order relating to execution of decree— 

continued^ 

relating to the execution of a decree. {Dissentiente, 
Morgan, J.) Haeadhgn Mookebjee u, Chunder 
Mohen Roy , Marsh. , 205 ; W. B., E. B., 66 

[1 Hay, 577 

Lote All Khan d. Court oe Wards 

[6 W. B., Mis., 127 

Nabayanbhai Lalbhai «. Gangaeeishna Bal- 
KRISHNA . . .4 Bom., A. C., 87 

3, Order in proceedings under 

Act XX'VII of I860.— A review of judgment is 
admissible in proceedings under Act XX VH of 1860, 
although no express provisions for reviews are con- 
tained in the Act. In the matter or the pe- 
tition OE Poona Kooer 

[I. L. R., 1 Calc., 101 : 24 W. R., 376 

In the matter oe Rukmin 

[I. L. R., 1 AH., 287 

Contra^ Situ v. Chenamma . 5 Mad., 417 

4 . Order under Administrator 

General’s Act, II of 1874, s. 63,— Civil Froce- 
dure Code, 1877, s. 623. — The order passed under sec- 
tion 63 of Act II of 1874 (section 60 of Act XXIV of 
1867) can he reviewed under section 623 of Act X of 
1877. Smith v. Secrhtaey oe State. In the 
matter oe Act II oe 1874 . 1. H R., 3 Calc., 340 

5 ^ Order rejecting application 

for registration. — Civil Frocedure Code, 1859, 
s. 376. — liegistration Act, 1871, s. 76. — Act XXIII 
of 1861, s. 3S.— Section 38, Act XXIII of 1861, 
which enacted that “ the procedure prescribed hy Act 
Vlll of 1859 shall be followed as far as it can be in all 
miscellaneous cases and proceedings which, after the 
passing of the Act, shall be instituted in any Court,^'’ 
rendered the whole procedure of Act VIII of 1859, 
including the power of admitting a review, applicable 
to a proceeding to compel registration under the Re* 
gistration Act. An order rejecting an application for 
registration under section 76 of the Registration Act 
of 1871, being, in respect of the Court pronouncing 
it, a final order of adjudication between the parties, 
is so far in the nature of a “ decree within the mean- 
ing of Act VIII of 1659, as to fall within the oj)era- 
tioii of the sections of that Act which provide for the 
admission of a review. In the matter op the 
PETITION OE ABDOOLLAH. ReASUT HoSSEIN V. 

Abdoollah 

[I. L. R., 2 Calc., 131 : 26 W. R., 50 
L. R., 3 I. A., 221 

reversing the decision of the High Court in In the 
MATTER oe THE PETITION OP AbDOOLLAH 

[10 B. L. R., 394 : 19 W. B., 303 

Order admitting appeal to 

Privy Council. — An appeal to the Privy Council 
being once admitted, whether properly or erroneous- 
ly, the High Court has no further jurisdiction to re- 


Fi'EiY^TSj'W-^coniinned. 

1. ORDERS SUBJECT TO UmWM-^eonMnmd. 

Order admitting appeal to Privy Coun- 
cil — continued. 

view its order and declare the appeal rejected. 
Ameertjnissa Begum n. Induejeet Koonwue 

[6 W.B., Mis., m 

In be Woomatara Debea . 6 W. B„ Mis., 120 

7, Order refusing to admit spe« 

eial appeal, — Act VIII of 1859, ss. 376 and 878 . — 
Foioer cf JELigh Court to grant a reuiew. — Notice of 
application for reuietv . — An order refusing to admit 
a special appeal is open to review, and the application 
for review may he made without notice to the other 
side. Joy Coomae Ddtta Jha v. Eshaeee Nunu 
Dutta Jha . 10 B. B. E., 155 : 18 W. B., 475 
See In re Baemutollah 

[10 B. L. R., 156, note 
wRere, however, under the circumstances, the Court 
refused the application. 

S. C. Bueramoolhah r. Hil Chand Dutt 

[17 W. R., 484 

3 . Judgment passed on compro™ 

mise, — No review can be admitted of a judgment 
passed on a compromise. Pdemessueee Naeain 
Singh v. Rombezooddeen Ahmed . 5 W. R., 226 

9 . Order refusing leave to sue 

as a pauper. — Suit in forma pauperis . — Court 
of original jurisdiction, — A Court of original juris- 
diction has power to entertain an application to review 
an order refusing a petition for leave to sue in forma 
pauperis. In the matter oe the petition oe 
Umasundari Debi . . 5 B. L. B., Ap., 29 

See Mahomed Gazee Chowdhry v. Duibab 
1SxJ3j!S£! 

[5 B. L. R., SIS, note : 11 W. B., 22 

10. Civil Procedure 

Code {Act X of 1877), ss. 40.9, 413, 541, 628. 625. 
— An order made under section 409 of the Civil 
Procedure Code (Act X of 1877) refusing leave to 
sue as a pauper is subject to review under section 
623. The provisions of section 413 do not affect the 
right of a person, against wliom such order has been 
made, to obtain a review. A petitioner applying for 
such review must file a copy of the order of which 
he seeks a review, together with a memorandum of 
objections (sections 541 and 625). Adaeji Edudji 
V. Manikji Edulji . I. li. R., 4 Bom., 414 

11. Order disallowing claim to 

attached property. — Civil Procedure Code, 1859, 
s. 246.— A Court has power to grant a review of an 
order which it has passed under section 246, Civil 
Procedure Code, 1859, disallowing a claim made to 
property attached in execution of a decree. The order 
granting the review is final under section 378. Coch- 
rane V. Heeea Lal Seal . .7 W. B-., 79 

12. Order for probate. — Probate 

and testamentary matters . — When once probate in 
solemn form lias been granted, no one who has been 
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'BMYl'BtW‘^co7iUniied, 

1. ORDERS SUBJECT TO mYrnW-^continned, 

Ordex’ for probate — continued, 

cited or lias taken part in tlie proceedings^ or who was 
cognisant of them, can afterwards seek to have it can- 
celled. QiKBre , — Whether a review may not he 
granted. In tee matter or Pitambeb Giedhar 
[I. Ij. B., 5 Bom.j 638 

13 ^ Order on reference from 

Small Cause Court.— An application for a review 
of judgment by the High Court on a reference from 
a Small Cause Court was not admissible under the 
Code of 1859. Doyle v. Khosal Mundlb 

[3 W. R., S. C. C. Eel, 8 

14:, — Civil Procedure 

Code {Act XI r of 1882), ss, 617, 619, and 623.-- 
Judgment on ref erence from Subordinate Judge ivith 
Small Cause Court powers, — The High Court has no 
power to review a judgment passed by it on a refer- 
ence from a Subordinate Judge with Small Cause 
Court powers. Clause (c) of section 623 of the Code 
of Civil Procedure (XIV of 1882) allows of a review 
of judgment on a ^reference only from a Court of 
Small Causes. The judgment of the High Court in 
such a case is not a decree or order within the mean- 
ing of clause (b) of the section, but is simply a state- 
ment of the grounds in conformity with which the 
lower Court is to dispose of the case, as provided by 
section 619. Ramchanlra Babaji v. Sitaeam 
Yinayak . . . I. Ij. B., 10 Bom., 68 

15. Order in rent suit.— 

Pent Act, VIII of 1869. — Orders in rent .suits pre- 
vious to passing of Act. — Orders in rent suits were 
not subject to review until the passing of Bengal Act 
VIII of 1869, which made the Civil Procedure Code 
applicable to such suits. AIahomed Tuckee v. Ah- 
MEDEE Begem . . . . 3 W., 22 

AIoneekeenika Chowdhrain V. Collector or 
Mymensingh o . . 16 W, 159 

Radha Peeshad Singh v. Sansar Roy 

[14 W. B., 27 

Though it was held in some eases that the admis- 
sion of a review in such a case was not illegal. Her- 
CHEND Singh v. Roopa Kooer . 4 IsT, W., 171 

Ali Azim V. Ram Manick Roy 

[12 W, B., 195 

Ram Jeeben Doss v. Doyalee Dossee 

[11 W. R., 246 

Seeenath Dett ??. Ramgopal Chatteejee 

[11 W, E., 108 

Soobel Chenber Gooho V. Temeezoodbeen 
Chowbhry . . .14 W, B., 414 

— . — - — - Order on appeal 

from Collector under Mad. Act VIII of I860 . — 
Civil Procedure Code, ss, 376, 378, — A Civil Court, 
in hearing an appeal from the decision of a Collector 
under Madras Act VIII of 1865, must be guided by 
the Civil l^rocedure Code, and the judgment of the 
Civil Court may he reviewed under section 376 of the 
Code. The order granting a review is final. Sebra- 
MANiYA PiLLAY V. Perumal Chbtty . 4 Mad., 251 


'RiWJISiW--coittimted. 

1. ORDERS SUBJECT TO REVIEW-coj^^/jjwe^. 

27^ Ex parte decree. — Civil Pro- 

cediire Code, .s. 623 . — It is competent to a party 
against whom an ex parte decree has been made to 
apply for review of judgment. Metto v. Ilahi 
Begam . , . . I. li. B ., 6 All., 65 

Poeesh Nath AIenbel v. Kiiettromonee 
Debia . . . .20 W. B,., 284 

Ali Azim v. Ram AIanick Roy 

[12 W. B., 195 

Contra, AIotee Chanb v. Radhamadheb Chanb 
[2 W, B., Mis., 34 

13, Civil Procedure 

Code, 1882, s. 628. — Application of section. — Sec- 
tion 623 of the Civil Procedure Code applies to all 
cases, whether they are disposed of in the presence of 
the parties or ex parte in the absence of the defend- 
ants. Hari Her Pershab Narain Singh v, 
Bebbe Pershab . . . 13 C. L. B., 254 

19 . Order dismissing suit for 

default of prosecution. — Civil Procedure Code, 
1 839, ss. 119, 876, — Re-admission of su it . — The plain- 
tiff's suit was dismissed in default of prosecution/' 
on the ground that he had failed to deposit tulubana, 
although time had been allowed him for that purpose. 
He was represented by a pleader at the adjourned 
hearing. He subsequently applied for the re-admission 
of the suit on the ground that he had been prevented 
by illness from depositing the money. Meld that 
the application should not have been treated as one 
under section 119, Civil Procedure Code, but might 
fairly he regarded as an application for review of 
judgment under section 376, and in that view the 
misconstruction by the Aliinsif of the nature of the 
application was not a sufficient reason for depriving 
the plaintiff of the relief which he not inequitably 
obtained by the order passed in it; and the Court of 
first instance was directed to call on the plaintiff to 
pay the fee payable on his application for a review of 
judgment, and in the event of his complying with the 
requisition, to give effect to the Munsif's order for 
re-admission of the suit. Ram Senbar Singh v. 
Ram Banbhan Singh . . 7 W. W., 126 

See also AIahomeb Azeemooleah v. Ali Beesh 

[5 3Sr. W., 74 

20. Order for dismissal for de- 

fault of apiDearance on order for local in- 
vestigation. — A case was remanded on appeal (in 
the presence of both parties) for a local investigation. 
A reasonable time was given, after the records had 
come, to the parties to appear and conduct their case. 
The petitioner not having appeared, the lower Court 
treated it as a case of default, whereupon the peti- 
tioner made an application under section 376, Act 
Vni of 1859. Meld that an application for a review 
was not the proper course in such a case. In ee 
Kalee AIohen Doss . . .17 W. B., 70 

2. POWER TO REVIEW. 

21 . Power where appeal is ad- 

mitted by superior Court— C/riZ Procedure 
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2. POWER TO REVIEW— 

Bower wlaere appeal is admitted by 
superior Oouvt— continued. 

€ode^ 1859 . — Ilnder the Code of 1859, a Judge was 
not competent to hear a review in a case in which a i 
special appeal had been admitted by the higher 
Court. Sheokath Sinoh u. Ram Thijl Rae 

[1 N. W., Pt II, 39 : Ed. 1873, 97 

JtraouENArH Singh v. Aezhl Khan 

[17 W. B., 130 

Lalemhn V. Manice: Chund . 1 Agra, 133 

, Lucas v, Stephen . . .9 W. B., 301 

Babayan bin Sidoji v. Davudbhai talab 
Fatebhai ' . . . c , 9 Bom., 238 

22. Power after admission and 

bearing of special appeal. — Civil Procedure 
Code, 1859, s. 376 , — A Judge is right in refusing to 
entertain an application for review where a special 
appeal has been admitted, tried, and disposed of. 
The words of section 376, Act VIII of 1859, ^‘special 
appeal shall have been admitted,” referred to cases 
which had advanced beyond the Inchoate stage of 
appeals, and in which it had been sliowii prhnd facie 
that there were errors in law. Raj Dharee Lall 
0 . Mohabeo Singh ' • , , 11 W. R., 511 

23. Correction of 

clerical error. — A lower Appellate Court has a right 
to grant a review of its own judgment for the pur- 
pose of correcting a clerical error, even after a 
special appeal from its decision has been heard and 
determined by the High Court. A lower Appellate 
Court has no jurisdiction to review its own judgment 
so as to modify its substance, — as, for example, to 
alter an award of costs after a special appeal from its 
decision has been heard and determined by the 
High Court. OoMANUND Roy v, Suttish Chun- 
beb Roy 9 W. B., 471 

24. Power of lower Appellate 

Court after dismissal of special a 3 pp)eal. — 
24 4^ 25 Viet., G. 104, s. 75.— Upon the dismissal of 
a special appeal by the High Court, the appellant in 
special appeal applied to the High Court for a re- 
view of judgment upon the ground of discovery of 
fresh evidence. This application Avas rejected, on 
the ground that the Court could not take cognisance 
of the merits of a case in special appeal, and there- 
fore could not admit a review upon fresh evidence. 
The special appellant then applied to the lower Ap- 
pellate Court for a review of its judgment on the 
.ground of discovery of fresh evidence. This applica- 
tion was admitted, and a review of the judgment 
was alloAved. On application to the High Court 

* under section 15 of the Charter Act, — Held the lower 

' Appellate Court had no jurisdiction to admit the ap- 

plication for review. In the matter op the peti- 
tion OP Jadunath Mookebjee 

[6 B. B. B., 333 

S. C. JOBOONATH MOOKEBJEB V. PUNCHANUN 

Mookebjeb . . .14 W, B., 438 

See also In be Gunga Bishen Sahu 

[6 B. Ii. B., 334, note 



REVIEW — continued, 

2. POWER TO mvmW^-^CQntinmd. 

Power of lower Appellate Court after 
dismissal of special appeal — continued. 

Beojonath Koonboo Chow-dhey V. J umeeroo- 
NissA Bibee • . .7 W. B., 218 

25. — Power where one of several 

defendants has appealed. — Application for re- 
view on hehalf of other, defendants . — The preferring 
of an appeal against a decision by one defendant does 
not deprive another defendant of his right to apply 
for a review of the same decision with reference to 
section 376, Act VIII of 1859. BuNKOO Lalb 
Singh w. Basoomunissa Bibeb . 7 W. R., 166 

26 . — Power to proceed with re- 

view where appeal is subsequently brought. 
— Act VIII of 1859, ss. 375 and 376. — A Judge is 
bound to proceed with an application for a revie^v of 
his judgment, even though a petition of ajApeal has 
been filed subsequently to the application for review. 
Bharat Chanbea Mazumdae v. Ramgunga Sen 

[B. L. B., Sup. Vol., 362 : 5 W. B., 59 

27. Power of inferior mofussil 

Courts to review judgments.— /eewi'ejo before 
Civil Procedure Code, 1859. — Beng. Meg, XXVI of 
1814. — Whereas by the law in force previous to the 
Code of Civil Pi'ocedure the subordinate Courts could 
not review their judgment without the permission of a 
superior Court, the Code removed that inability, and 
the removal extended to suits past and pending, as 
well as future. A party petitioning, after the Code 
of Civil Procedure came into force, for the review of 
a judgment in appeal passed in 1849, is entitled to be 
governed by the terms of - the old law (Regulation 
XXVI of 1814), which allows a review in respect to a 
decree from which no further appeal ” may have 
been admitted by a superior Court; and a further 
appeal ” included both a second or special appeal and 
a summary appeal. JooGUL Kishoee Singh v, 
OoGUR Naeain Singh . . 8 W, B., 483 

28. The inferior 

Courts in the mofussil have no jurisdiction to review 
their own judgments, except under the circumstances 
and with the limitations set forth in the Code of Civil 
Procedure. Burra Pukeer Doss Beea v. Pukeer 
Doss Bera . . . , 20 W. B., 180 

29 . Power of Insolvent Court. — 

Insolvent Court, Bombay. — Jurisdiction. — The Court 
for the Relief of Insolvent Debtors at Bombay has 
jurisdiction to review its own orders. In the 
matter oe Thucker Bhagvanbas 

[I. Ii. B., 4 Bom., 489 

30 . Power of Judge of mofussil 

Small Cause Couvt.— Mofussil Small Cause 
Courfs Act {XI of 1885), s. 21. — Code of Civil 
Procedure (Act X of 1877), s. 63, and chap, xlvii, 
sch. ii. — The Judge of a mofussil Small Cause 
Court may grant an application for a review of judg- 
ment under the Code of Civil Procedure. Is AN 
Chunbbr Banebjee V. Luohun Gope. Kemp v. 
Prem Kaeayan Sing 

[I. L. E., 5 Calc., 699 : 5 C. L. B„ 589 
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EBVIEW — continued. 

2. POWER TO REVIEW— 

31^ Power to grant second re- 

view. — Oiml procedure Code, 1859. — A Court lias 
no jurisdiction to grant a second review of judgment 
on the application of the same party under the Code 
of Civil Procedure, 1859. Vencama Shetty v. 
Pamoo Shetty ... 5 Mad., 323 

32, Fir-sf review not 

appealed from nor shoion to he erroneous. — A second 
review of judgment was refused as not contemplated 
either by the law itself or the Pull Bench ruling of 
12th February 1866, the first review being neither 
appealed against nor shown to be wrong. Tauanath 
Roy V. Eaj Bullxjb Bhttkjb . 7 "W. E., 464 

I^AsiEXJnniN Khan v. Indeonaeayan Chow- 

DHEY 

[B. Ii. E., Sup. Vol., 367 : 5 W. E., 93 
1 Ind. Jur., ET. S., 147 

33, Admission of review after 

prior order rejecting it. —Act VIII of 1859, ss. 
876, 377, 878, and 380.— Order rejecting review . — 
An order rejecting a review is not conclusive, and the 
Court may, in the exerise of its discretion, admit a 
review even after a prior order rejecting it. Seton- 
Kaee, J., differed. Nasieuddin Khan v. Inheo- 
NAEAYAN Chowdhey , B. L. E., Sup. Vol., 367 : 

[1 Ind. Jur., KT. S., 147 ; 5 W. E., 93 

Kashbenate Roy v. Luckheenaeain Chattee- 

JEE . . . . W.E.,1864,91 

Fukhbebooddeen V. Kalaohand Siebar 

[1 W. E., 287 

Kekboo Monee Posse e v. Saroda Monke Dossee 

Doorganath Shooe V. SooKiTxroY Biswas 

[2 W. B., 61, 62 

Rash Beharee Singh v. Koonj Behaeee Singh 
[W. E., 1864, Mis., 31 

Ashhooddben Hyhee V. Aedool Kfeeem 

1.6 W. E., 110 

3. FORM OF, AND PROCEDURE ON, 

APPLICATION. 

34, Form of application.— Appli- 

cations for review of judgment should set forth con- 
cisely the grounds of objection to the decision of 
wliicli a review is sought, without argument or nar- 
rative, and such grounds should he numbered conse- 
cutively. Mahada Ji Ramchandea M ulf. V. Vithal 
V isHVANATH .... 1 Bom., 185 

35, To what Court to be made.— 

lieview of judgment of Siidder Court rejecting 
special appeal. — An application for a review, on the 
ground of the discovery of new evidence, of a judg- 
ment of the late Sadder Court rejecting a special ap- 
peal, ought not to he made to the High Court, but to 
the Court of original jurisdiction. Rao Baneeeam 
V. NewA25 Bibee . . . 8 W. E., 511 

30. Application for review by 

minor.— Cl Procedure Code, lS59,ss. 876,377 . — 


BBVIEW — eontlnued. 

3. FORM OF, AND PROCEDURE ON, 

A PPLICATION' — continued. 

Application for review by minor — conil 

nued. 

An infant is as much hound by a judgment in his own 
action as if of full age, and if an application for re- 
view is made on his behalf, it must he subject to the 
conditions of the 376th and 377th sections of the 
Code of Civil Procedure. Mohhoo Soodijn Singh 
V. Prithee BuTiiUB Paul . . 16 W. E., 231 

37. Admission of review with- 

out notice. — A proceeding admitting a review, 
without notice to the opposite party, as required by 
section 37S of the Code of Civil Procedure, 1859, is 
wholly vitiated by such defect, and not hinding on 
that party. Uolaboo v. Ramdyal Singh 

[8 W. E., 304 

4 REVIEW BY JUDGE OTHER THAN 
JUDGE IN ORIGINAL CASE. 

33, Proper Court to review 

judgment. — Power of one Judge to review anotheVs 
judgment. — As a general rule, the Court which pro- 
nounces a judgment is the only Court that can re- 
view that judgment. Ram Nath v. Gowhur 

[2 IN. W., 230 

39. Hearing of application by 

different Judge when allowable.— — 
A review was intended to be a consideration of the 
same subject by the same Judge, as distinguished 
from an appeal, which is a hearing before another 
tribunal. A review, therefore, should he presented 
with as much expedition as possible with a view to 
the re-hearing before the same Judge. The excep- 
tions to this rule are allo^vahle only ex necessitate, — 
that is, from death of the original Judge or some un- 
expected and unavoidable cause which prevents him 
from hearing the review. The causes accounting for 
delay in applying for a review must, to justify the 
grant of it, be of grave importance. Moheshue 
Singh v. Government op India 

[3 W. E., P. C., 45 : 7 Moore’s I. A., 283 

See Shrut Soondueee Debia v. Rajendue 
Kishoee Roy Chowdhey . 9 W. B., 125 

40. Power of Judge to review 

judgment of predecessor.— Procedure 
Code, lSo9, s. 379 . — The law makes no distinction 
between the pow’er of a Judge who originally heard 
a case, and subsequently has an application for re- 
view before him, and the power of a Judge subse- 
quently succeeding to the same office \vho 1ms such 
an application before him, and is not barred by the 
circumstances stated in section 379, Act Vlil of 
1859, from considering that application. Aman Ali 
Chowdhey v. Kasim Ali . . 6 W. B., 316 

41. Power to review judgment 

of predecessor. — Ground of review. — A lower 
Court acts without jurisdiction if it admits a- review 
of its predecessor’s judgment, unless either the party 
apply for review within ninety days, or the Court is 
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REVIEW — continued. 

4. REVIEW BY JUDGE OTHER THAN JUDGE 
IN ORIGINAL CASE^-continued. 

Power to review judgment of predeces- 
sor — continued. 

satisfied that there is just and reasonable cause for 
not having preferred the application within the 
limited period. Gossie Doss v. Nabain Doss 

[W. R., 1864, 287 

PXTEMESSTJEEE NAEAIN SINQ-H V. ROMEEZOODDEEN 
Ahmed .... 5 W. R., 226 

Sbeehath Chowdhey V. Kbitattomoyeb 

Losses , . . .18 W, R., 286 

42. Exercise of 

power , — A Subordinate Judge has the power under 
the law to review the decision of his predecessoi’, 
although the power is one which should be exercised 
very sparingly. Kanoalee Chubh Josh v. Dur. 
siTHEE Losses , . . .18 W. R., 198 

43. Civil Frocedtire 

Code, 1859, ss. 376, 378. — Power of Judge to review 
judgment of Ids predecessor . — A Judge has no power 
to allow a review of bis predecessors judgment on 
the ground that he comes to a different conclusion 
on the facts of the case. The general words used in 
sections 376 and 378 of Act VIII of 1859 are con- 
trolled and restricted by the particular words, and 
it is only the discovery of new evidence, or the cor- 
rection of a patent and indubitable error or omission, 
or some other particular ground of the like descrip- 
tion, which justifies the granting of a review. Roy 
Meohraj V. Heejoy Gobind Burral 

[I. Ii. B., 1 Calc., 197 : 23 W. B., 438 
See In the matter or the petition oe Mathra 
Parshad . . . I. L. B., 1 All, 296 

Banee Madhhb Bose v. Kalee Churn Singh 
liOY .... 24W. B., 387 
Muneeeoodeen V. Kadir Buesh 

[24 W. R., 410 

WoLEUT V. Nusrutoollah . 25 W, R., 48 

44. — ^ — - — < Ground for re- 

view . — Civil Procedure Code, 1859, ss. 376-378 — 
Where a Judge allowed a review of his predecessor’s 
judgment on the sole ground that it appeared to him 
that the judgment of his predecessor had done in- 
justice, — ^Meld by the High Court (Morgan, C. J., 
and Innes, J.) that though the generality of the 
terms used in the sections of the Procedure Code, 
Act VIII of 1859, relating to review of judgment, — 
viz., other good and sufficient reason ” (section 376), 
‘‘and otherwise requisite for the ends of justice” 
(section 378), — confers a wide jurisdiction, this juris- 
diction could not he held to authorise a Judge to revise 
and reverse, his predecessor’s decree on the ground 
above mentioned. If the review is asked for in re- 
ference to the conclusions of fact drawn from the 
evidence, it should not he granted simply upon the 
same evidence. Measut Sossein v. Abdoollah, I. L. 
M., 2 Cala., 131, discussed. Raman zj. Kurunatha 
Tharakan . . . I, L. B.j, 2 Mad,, 10 


REVIEW — continued. 

4. REVIEW BY JUDGE OTHER THAN JUDGE 

IN ORIGINAL OABE— continued. 

45, Power of Judge to review 

ease after transfer to Ms file. — Order dismiss- 
ing suit. — A Judge cannot, hy transferring a case to 
his own file, confer on himself the power to review 
an order of dismissal pronounced hy a Principal 
Sudder Ameen, Golam Esha v. Hurrish Chun- 
DER Mookerjee . . W, R., 1864, Mis., 29 

40. Case transferred to anotlier 

Court on a bolition of original Court. — Civil 
Procedure Code, 1882, ss. 628, 624. — Section G24 of 
the Code of Civil Procedure must he read as a pro- 
viso to section 623. Meld, therefore, that when a 
Court had been abolished and its business transferred 
to a Court presided over by another Judge, such 
Judge should not entertain an application for re- 
view of judgment except in the case provided for by 
section 624. Sarangapani v. Naeayanasami 

[I. L. R., 8 Mad., 567 

47, Application presented to 

original Judge.-— Grant of application. Notice 
of. — Rearing hy successor. — Civil Procedure Code 
{Act XI N of 1882), s. 624. — An application for re- 
view of judgment, upon a ground other than those 
mentioned in section 624 of the Civil Procedure Code, 
if presented to the Judge who delivered it, and who 
thereupon directs notice to he given to the opposite 
party, may be heard and disposed of by his successor. 
Pancham v. Jhinguri, I. L. M., 4 All., 278, dissented 
from. Karoo Singh v. Deo Narain Singh 

[I. L. R., 10 Calc., 80 : 13 C. L. R„ 261 

48. Civil Procedure 

Code, 1882, s. 624. — Application for review heard 
hy successor to Judge who gassed the decree . — When 
an application for review is presented to the Judge 
who made the decree, and he thereupon issues notice 
to the other side, the application is “made” to him 
within the ineaning of section 624 of the Civil Pro- 
cedure Code, and may be heard and disposed of by 
his successor in office. Karoo Singh v. Leo Narain 
Singh, I. L. R., 10 Calc., 80, followed. Fazel 
Biswas v, Jamadae Sheik 

[I. L. B., 13 Calc., 231 

49^ Civil Procedure 

Code, 1877, ss. 623, 624. — Toivhom application may 
he made. — Meaning of “ madeP — The term “ made” 
in section 624 of the Civil Procedure Code does not 
mean “ presented,” but means and includes the hear- 
ing and determination of the application for review 
' of judgment. Meld, therefore, where an application 
for a review of judgment on the ground, not of the 
discovery of new and important matter or evidence 
as mentioned in section 623 of the Civil Procedure 
Code, or of a clerical error apparent on the face of 
the decree, but on other grounds, was presented to 
the District Judge who delivered the judgment, and 
such Judge was transferred before he could entertain 
such application, that his successor was not compe- 
tent to entertain it, Pancham «. Jhinguri 

[I. L. R., 4 AIL, 278' 
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be VIEW ^cojttlnued, 

5. GROUND FOR REVIEW. 

50. Good and sufficient reason. 

— Change of incimhent of ofhce of Judge, — A. Court 
lias tlie power, for any reason that it may consider 
good and sufficient, to grant a review of* its judg- 
ment; and if the application is made within ninety 
days, the Courtis estimate of those reasons cannot he 
interfered with by an Appellate Court- The proce- 
dure is not different when there has been a change 
(during the ninety days) of office,incmnhents, Mon- 
TOOEA '0. Ablak Roy . . ** . 11 W. B,, 197 

51. Unfairness of decision, — 

JPower to admit revievj. — When once a Civil Court 
has passed a final decision between the parties it loses 
jurisdiction over the suit, except for the purposes of 
executing the decree ; and it cannot hold a new trial 
of the same unless, for some reason within the Pro- 
cedure Act, the first trial appears to have been unfair 
between the two parties. Luleet Mohun Roy 
Chowdhby V. SowTEA Beebee . 10 W. B., 42 

52. Correction of error or omis- 

sion. — Civil Frocedure Code, 1859, ss. 876-B78. — 
PiNHEY, J . — A review may be admitted on any 
ground, whether urged at the original hearing of the 
appeal or not, whenever the Court considers that it 
is necessary to correct an evident error or omission, 
or is otherwise requisite for the ends of justice ; fol- 
lowing Chintamani Fat v. Fgari Mohun Moofeerjee, 
6 J8. L. jS., 126. Kalu bin Bhiwaji v. Yishram 
Mawaji . . . I. Ij. R., 1 Bom., 543 

53 . Error in law.— An error on a 

point of law is a ground for a review of judgment. 
Koh Pon V. MotJNG- Tay . . 10 W. B., 143 

54. Omission to try material 

issue. — Act Till of 1859, s. 370. — The omission of 
a Court to take into consideration a material issue is 
a sufficient ground to admit an application for review 
of judgment. Bihasi Lal Nandi v, Trailaeho- 

MAri B ARMANI 

[3 B. L. B., A. C., 346 ; 12 W, B., 223 

Extssen Ali Chowdhry V. Nasirooddeen 

[le W. B., 134 

Wise v. Hiteo Lall Gibeb Gossain 

[16 W. B., 160 

55. Act X of 1877 

{Civil Frocedure Code), s. 623. — -Reasons for apply- 
ing for review, — Rrror in fact or law. — A Divisional 
Bench of the High Court, sitting as a Court of second 
appeal, being of opinion that the Court of first ap- 
peal had omitted to determine a certain issue of fact, 
determined such issue itself and decided the appeal 
in accordaxice with its determination of such issue. 
An application for review of judgment was made on 
two grounds, viz., (i) that the Bench was wrong in 
thinking that such issue had not been determined by 
the Court of first appeal; and (ii) that the' Bench, 
sitting as a Court of second appeal, was not em- 
powered to determine an issue of fact wdiich the 
Court of first appeal had omitted to determine, hut 
should have referred such issue to that Court for de- 


BEVIEW— 

5. GROUND FOR REVIEW— 

Omission to try inaterial issue—c 

termination under section 566 of the Civil Procedure 
Code. B.eid that, looking to the provisions of that 
Code relating to review of judgment, such applica- 
tion ought not to he allowed on the grounds mention- 
ed, which virtually disclosed reasons for appeal from 
the judgment. fcsHEO Ratan v. Lappu Ktjab 

[I. L. E., 5 All., 14 

50. Omission to decide issue.— 

The absence of a formal finding on an issue tried and 
decided by a Court of first instance is not an error 
calling for review of judgment in the High Court. 
Sabapathi V. SuBEAYA . I. Xi. B., 2 Mad., 58 

57. — Omission to consider effect 

of documentary evidence. — Civil Frocedure 
Code, 1859, ss. 376-878 . — Where a Judge has, in de- 
ciding a case, omitted to consider the efr'ect of import- 
ant documentary evidence filed with the plaint which 
was not taken issue upon, and which materially affects 
the merits of the case, he is competent, under sections 
376 to 378 of Act Vlllof 1859, to grant a review and 
re-hear the case. Mahadeta Rayar v. Sappani 

[I. E. B., 1 Mad., 896 

5S. Erroneous decision on im- 

material point. — JJeld that when an issue which 
decides the case on the merits has been found in 
favour of either party, a review of judgment will not 
he granted merely because there has been an erro- 
neous decision on a point affecting an issue which, in 
consequence of the finding, has become immaterial. 
Rakxjb Doss d. Sooeaj Muil 

[Bourke, O. O., 131 

59. Summarily discrediting do- 

cumentary evidence without inspection.— 
Report of Commissioner to make local inquiry : — An 
application for a re-v iew of judgment was made to a 
Court of Appeal on the ground that certain very 
inaterial documents on which the Court of first 
instance had relied had been summarily discredited 
without being inspected by the Court of Appeal, and 
that the Court of Appeal had erred in declaring the re- 
port of a Commissioner appointed by the Court of first 
instance for the purpose of making a local inquiry to 
be unworthy of reliance, because be was a mohurrir of 
the Court of first instance. Held that, in granting 
the review apphed for, the lower Appellate Court bad 
not exceeded the discretion vested in it by laAv. Ab- 
DUi. Rahim v. Raoha Rai . I. Ii. B., 1 All, 363 

00. It may be competent to a Judge 

to entertain an application for a review, although 
such application contains no distinct allegation of an 
error in law in the order sought to be reviewed, nor 
any suggestion of the discovery of new evidence. 
In the matter oe the petition op Abdoolah. 
Reasut Hossein v. Abdoollah 

[I. L. B., 2 Gale., 131 : 26 W. B., 50 
L. B., 3 I. A., 221 

01. Omission to examine wit- 

ness.— not taken on appeal. — That the 
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K-EVIEW — conUmed, 

5. GROUND FOE REVIEW— 

Omission to examine witness— continued, 

lower Court should have improperly neglected to ex- 
amine a witness is not a ground for a review of judg- 
ment, if the objection was not taken when the case 
was heard by the Court in regular appeal. M unshad 
Bibeb V, Luohmeeput Sing-h . 9 W. R., 129 

02, Error in not remanding 

case. — The fact that the High Court ought to have 
remanded the case on the ground that the Judge had 
wrongly decided a point of law is no ground for re- 
view, Peosunnonatr Dutt V, Judoonath Paul 

[9 W. R., 589 

03 , Further consideration of 

evidence. — Prohahility of different conclusion . — 
It is hot a proper ground for granting a review of 
judgment that a Judge by going through the evi- 
dence a second time might arrive at a different con- 
clusion. Chundeb Chuen Auggeodany «, Loo- 
DUNEAM Deb . . .25 W. R., 824 

04 , — Opportunity to re-argue 

ease, — Chance of altering decision. — A review cannot 
be given merely for the purpose of allowing the 
parties to re-argue the case upon the evidence, upon 
the chance of eventually throwing doubt upon the 
decision already passed. Koleemooddeen Mundul 
V, Heeeun M undue . . 24 W. R., 186 

05 , Error in decision.— 

tional evidence. — Where a Subordinate Judge ad- 
mitted a review on the representation of plaintiff 
that he (the Judge) had made a mistake as to the 
subject of a certain dagb in a Government halabadee 
cbitta, the applicant filing with his petition for re- 
view another cbitta and other evidence for the pur- 
pose of .convincing the Court that it had made an 
error, — Keld that an error of this kind was suffi- 
cient to found the jurisdiction of the Court to en- 
tertain the review. Gunesh Ram Suemah v. 
Eohinee Dasseb . . ,14 W. R., 286 

00 , Erroneous refusal to admit 

additional evidence.' — Where a Judge on appeal 
declined to admit additional evidence, on the ground 
that the application should have been made to tlie 
lower Court , — Held it was a ground for applying 
for a review of bis order pointing out his mistake. 
Ram Lael v. Rung Dale . 17 W. R., 47 

07 , Decision of special appeal 

on ground not taken in lower Courts. — Ue- 
mem of special appeal . — It is not a sufficient ground 
for a review of judgment passed on special appeal 
that the point which was then raised, and on which 
the CourCs decision was based, was one not raised in 
either of the lower Courts, and especially, as in this 
case, where the question was pointedly raised in the 
special appeal, and the respondent had ample time to 
prepare himself to meet the statement therein. 
OOWEEE 8J. MoHADEB MUNDUE , 17 W, R.J 182 

03 , necessity of review for 

ends of justice,— to raise issue. — A case 

IV 




mSYIlElW— continued. 

5. GROUND FOE nEVmW—contmued. 

23*eeessity of review for ends of justice — 

continued. 

having been remanded for the trial of an issue under 
the specific provisions of danse 1, section 4, Bengal 
Regulation XI of 1825, an application for review was 
made on the ground that it was requisite for the ends 
of justice to remand the case upon an issue under 
clause 2, which, it was alleged, was the issue to 
which the applicant had directed all his evidence. 
Held that, as the correctness of this allegation could 
not he ascertained without going through the record 
again, the application could not he granted, for to 
grant it would in fact be to grant a second special 
appeal, wdiich is not the object of a review. JuG- 
GOBUNDHOO Bose V. WiSE . . 12 W. R.j 409 

69, Later Privy Council deci- 

sion. — Facts not f idly placed before Court.-— A. re- 
view cannot he granted on the ground that if the 
facts had been better or more fully placed before the 
Court the judgment would have been different, or 
even on the ground of a subsequent decision of a 
question of law by the Privy Council in another suit 
where there has been no discovery of new evidence 
such as is contemplated in section 376 of Act VIII 
of 1859. Jadub Ram Deb v. Ram Lochun Mud- 
duck 19 W, R., 189 

70 , Subsequent Full Bench 

ruling. — A lower Court admitted a review of 
judgment on the ground that the decision of a 
Divisional Bench of the High Court which it had 
followed in that judgment had subsequently been 
overruled by the Full Bench. Held that the lower 
Court was not authorised to admit a review of judg- 
ment on snch ground. Ambit Lae v. Madho Das 

[I. L. R., 6 AIL, 292 

71 , Hew contrary ruling.— 

Civil Procedure Codd) 1882, s. 623 . — Although the 
discovery of a new ruling may not entitle a party to 
a review of judgment, yet when a Court is satisfied 
that its judgment has proceeded upon an erroneous 
view of the law, the provisions of section 623 of the 
Code of Civil Procedure allow a review of judgment. 
Veleata V. Jaganatha , I. L. R., 7 Mad.» 307 

72, Different decisions of Divi- 

sion Benches. — That one Division Bench of the 
High Court has decided a point at variance with the 
decision of another Division Bench is no reason for 
granting a review of judgment. Nobeen KisheN 
Mookeejee V. Shib Pees had Pattuok 

[9 W. R., 161 

Feegusson V. Govbenment. Government v. 
Feegusson . . . .9 W. R., 158 

73 , Production of authority on 

lawnot before produced. — Civil Procedure Code, 
1859, s. 376.- — Hrror in law. — The production of an 
authority which was not brought to the notice of the 
Judge at the first hearing, and which lays down a 
view of the law contrary to that taken by the Judge, 

■ 8 B 
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5. GROUN© FOR REVIEW— cowi^iwwe^. 

Production of autliority on law not before 

produced — continued, 

is not a sufficient ground for granting a review. 

ExLESI ‘V, Basheee 

[I, L. B., 1 Calc., 184 : 24 W, B., 382 ^ 

74. Production of new document, i 

— Tlie objection to tlie adinissioii of a review of 
judgment on the strength -of a new document was 
not allowed to prevail in a case where the so-called 
new document was not the sole reason for the admis- 
sion of the revievr. HniiO GOBIND Pal v. Huro 
S ooNBAREE Chowbhrain . . 18 W. B., 316 

75 , Beversal of decree on 

wMeli decision was based. — Where claims for 
rent were decreed by a Deputy Collector on the basis 
of a decree for a kabuliat, which latter decree uras 
subsequently set aside, the proper remedy was an 
application to the Deputy Collector for a review of 
his decision. Mooeaeeb Moobajim -v. Mahomed 
Akmal . . . . .22 W. B., 161 

73 , DiscoTcry of new evidence. 

— Grounds for admission of revleio in special ap- 
peal. — The High Court has no authority to admit a 
review of a judgment passed in special appeal merely 
on the ground that new evidence to prove a fact has 
been discovered. Bhyetjb Nath Tyb v. Rally 
Chlndee Chowdhry . . 16 W. B., 112 

Ex PAETE BASHIYAaAETJLir NaYADH 

[I Mad., 254 

Jackammal V, Palneappa Chetty 

[5 Mad., 464 

Pahchaxan Mookeejee V. Radha Nx\th Moo- 
KBEJEB . . , 4 B. Xi. B., A. C., 213 

77, Discovery of fresh evidence. 

— Evidence shoiuing toant of jurisdiction . — Ground of 
revieto. — As a general rule the discovery of new evi- 
dence is not a ground for the admission of a review of a 
judgment passed in special appeal. Queere, — Whether 
this is so when such new evidence might affect the 
jurisdiction of the Court which tried the case. 
When new evidence is discovered, the proper course 
for the appellant to adopt is to ask leave to withdraw 
bis special ajDpeal, and to apply to the lower Court 
for a revieiv of its judgment. Nahaehai Vallabh- 
das V. Nathabhai Haeibhai . . 9 Bom., 89 

Paxdxjbaxgi- Sad ash it v, Moeo Vasudev 

[6 Bom., A. C., 68 

78. I*roof that evi- 

dence toas not before available. — Before a review 
can he granted upon the ground of the discovery 
of new matter, it must be stated in the petition and 

■ proved that the new matter was not within the ap- 
plicant’s knowledge, or could not be adduced at the 
time when the decree was passed. Dwaeeanath 
Chowdhey d. Rishenlall Chowdhry 

[Marsb., 553 : 2 Hay, 650 

Radhey Koonwee V. Ajoodhya Pandey 

[3 Agra, 69 
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Discovery of fresb eYidenGe—continued. 

Nubo Rishoeb Biswas v. Jaditb Chttndeb 
- SiECAB .... 20W.E.,426 

79 , — Act nil ■ of' 

1859, s. 876.— Proof of alleged ground of review.— 

A review of judgment under section 376 of Act VIII 
of 1859, on the ground of discovery of new evidence 
not within the applicant’s knowledge at the hearing 
of the case, should not be admitted without proof o£ 
the truth of the ground alleged. Umeao Thakuh 
V. Gaeitl Mukdal 

[8 B. L. B., A’p., 34 : 16 W. B., 7 

Nolita Mohah Roy Cho-wdhey v. Dinonath 
Mookeejee . . 13 B. Ii. E., 427, note 

Rheltjt Chijndee Ghose V. Prankisto Ghose 
[11 B. L. B., 428, note : 12 W. B., 461 

Napfar Chakd Pal Chowdhry Sandes 

[8 B. L. R., Ap., 35, note : 10 W. B., 432 

Ramdhan Chuckerbtjtty V. Jainarayan Paptja 
[8 B. L. R., Ap., 36, note : 12 W. R., 536 
SiTAXATH Ghose u. Shamasundaei Dasi 

[8 B. L. R., Ap., 37, note : 14 W. B., 26 

Nhdaechand Bhoota V. Reedoy Mttndtjl 

[11 B. L. B., 424, note ; 17 W. B,., 458 

Shtjmsheie Ali Khan v. Ram Chunder 
Goopto .... 2 W, B., 174 

Otherwise the application will be refused. Rakhb 
Doss v. So ora j Mull , Bourke, O. C., 131 

JhHBHOO SaHOO V. JiJSODA KOEE 

[17 W. R.,230 

Ameitray P. Kokdi v. Makaji J. Jagtap 

[3 Bom., A. 0., 49 

Brojendeo Coomar Roy Chowdhry v. Wise 

[19 W. B., 130 

Nissa Bibeb V. Abdooe Rtjhman 

[18 W. B., 413 

80. Civil Procedure 

Code, 1859, .s. 376 . — During the pieiidency of a suit 
for rent a plaintiff applied for postponement on the 
ground that he w^as unable to obtain a copy of a 
document which he had applied for from the Collector- 
ate. The Muns if refused postponement and gave him 
a modified decree. The plaintiff subsequently obtain- 
ed a review of judgment and a decree in full. The 
Judge on appeal decided that the Muiisif wms WTong 
ill admitting the reviewq because the plaintiff- had 
not mentioned that he was jireviously unacqmdnted 
wuth the existence of the document. Held that tbe 
review w-as properly admitted under Act VIII of 
1859, section 376. Goob Dyal Roy v. Deka 


Noonya . 

. 22 W. B., 446 

81. 

Hature of evi- 


dence . — Civil Procedure Code, 1859, s. 376.— The 
new’^ evidence referred to in section 876, Act VIII of 
1859, is evidence that would probably alter the deci- 
sion of the Court. The affidavit on wffiich an appli- 
cation for review is grounded must state what the 
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5. GROUND POE mYlFW ’-continued. 

Discovery of fresli evidence— 

new evidence to be relied on is ; in such an affidavit 
no reliance can be placed on a statement of belief of 
good defence on the merits^, but the facts to be relied 
on as such must be set out. Dhunsook Doss v. 
Hxjeey Baboo • . . Bourke, O. C., 115 

S2. — Fresh evidence^ 

Mature of^ requisite for rei^iew . — Where new evidence 
is adduced in an application for review, it need not 
be, per se^ sufficient to show that the previous deci- 
sion is wrong or such as to cause an overmastering 
balance of evidence. If there is sufficient ground for 
receiving the new evidence, the case is to be heard as 
if it were being originally heard with the materials 
then before the Court. Sahebjaf Bibee v. Sue- 
due Ali . . . . . 22 W. B., 288 

83. Error in adjudication of 

costs.— ground for application untenable. 

* — Civil Frocedure Code, 187 f s. 206. — When an 
application for a review of judgment is made upon 
several grounds, one of which refers only to the 
question of adjudication of costs, and the Court to 
whom the application is made holds all the other 
grounds to be untenable, but is of opinion that there 
has been a clerical mistake in that part of its order 
or judgment which refers to costs, it may reject the 
application absolutely and permit the applicant to 
apply, under section 206 of the Civil Procedure Code, 
1877, for a rectification of the clerical mistake. 
JOXKISHEN MOOKEEJEE V. ATAOOE EoHOAIAN 

[I, L. E., 6 Calc., 22 : 6 C. L. B., 575 

6. REVIEWS AFTER TIME. 

34. — Power to grant review after 

time. — A Judge has power to grant a review after 
the lapse of the ninety days within which the appli- 
cation ought to be made. Eamg-uttee Doss v. 
Ghobam Ahmed Khondkae . W. B., P. B., 84 

85. — ' " - Just and reason- 

able ground for delay. — A Court has no jurisdiction 
to entertain an application for review after the lapse 
of ninety days of the judgment to be reviewed, unless 
just and reasonable cause for the delay be given. 
Shama Chuen Chuckeebutty V, Binuabuh Dun- 
dee Roy 

[B. L. B., Sup. Vol, 892 : 9 W. B., 181 

Mahomed Gazi Chowdhet u. Dullab Bibi 

[5 B. L. R., 318, note ; 11 W. B., 22 

Kasheehath Roy u. Luckhebnaeaie- Chattee- 

JEE ..... W. R., 1864, 91 

Jhubhoo Sahoo u. Jusoda Kobe 

[17W.B., 230 

Pakiea d. Basapa Mahadan Shetti 

[8 Bom., A. C., 234 

30. — Fetition for cor- 

recting decree. — Just and reasonable ground for 
delay. — A petition for the rectification of a decree is 
not different from an application for a review when 
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6. REVIEWS AFTER TIME— continued. 

Power to grant review after time— 
nued. 

the object of the rectification is to alter the decision 
of the Court, and such a petition cannot he received 
after ninety days without just and reasonable cause 
for the delay being shown to the satisfaction of the 
Court. Assue Ali WooLPUTOONissA 

[18 W. B., 38 

37 . - Improper grant of review 

after time. — Act VIII of 1859, s. 377. — Where a 
party applying for a review of judgment after the 
expiry of the period of ninety days allowed by sec- 
tion 377, Act VIII of 1859, had not, as required by 
that section, shown any just and reasonable cause 
for not preferring his application within the pre- 
scribed period, the order admitting the review was 
held to have been improperly granted, and was set 
aside with all subsequent proceedings thereon. 
Luchmun Sikq-h V. Tiebani Baksh 

[14 B. L. R., 378 

S. C. Luchmuh Sihoh V. Shumsheee StNOU 

[L. R., 2 I. A., 58 

Luleetmohuit Roy Chowdhey v. Sowtea Bee- 
bee 10 W. B., 42 

Goue Peeshad Suemah v. Anjub Ali 

[24 W. R., 294 

Fakiea V. Basapa Mahadait Shetti 

[8 Bom., A. C., 284 

Gueoanaeaih Roy v. Gonomoonbb 
I [8 W. B., 184 

Betts r. Bonsi Mundul . 25 W. E-., 348 

Keisto Gobihd Joaedae V. Jugobundhoo 
SiECAE . . . .12 W. B., 94 

Seeenath Chowdhey v. Keitattomoyee Dos- 
SEE , . . .18 W. B., 286 

33 . Admission of review after 

time for good grounds. — There seems to he no 
limit to the time after the expiration of ninety days 
at which the application for review may be filed, 
provided the applicant can satisfy the Court that 
there is just and reasonable ground for review. 
JOOGUL lilSHOEE SiNGH V. OOGOE NaEAIN SiNGH 

[8 W. B., 488 

39 . Reversal by Higb Court of 

decision in similar case, — Mevieiv granted on 
insufficient grounds. — Where an application for re- 
view of an order in execution, made after ninety days 
from the order, was granted simply on the ground 
that in the execution case of another person upon the 
same decree the decision, which apparently proceeded 
upon the same gipund as the decision in this case, 
had been revei’sed by the High Court, — Jfe/d that 
the order admitting the review was open to appeal 
and must he set aside. Boy Goodue Suhayb v. 
Achebue Lald . . . .18 W. B., 120 

90. Different construction of 

I law by High Court. — Oiml Frocedure Code^ 1859^ 

8bS 
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6. REVIEWS AFTER imE—emUrned. 

Bifferent construction of law by High 

CoUTt~-continued, 

s, 877 , — Where the only cause for admitting a review 
after the ninety days prescribed by section 377, 
Act VIII of 1859, was that the High Court con- 
strued the law differently from the way in which it 
had been laid down in the decision admitted to re- 
vie w,-~j6reZ(? that the cause alleged 'was no excuse 
for the delay. Pran Kishen Bhuttacharjbe v, 
Buksheb Cazbb . . . .10 W. R., 26 

91, Subsequent 'vary- 

ing decision of law . — Order on remand . — G-round 
for revieto. — A remand order made on special appeal 
is (unldss a review of it he obtained within the 
prescribed time) a conclusive determination of the 
points of law involved in it ; and the correctness of 
the law laid down upon a remand cannot he questioned 
on a second special appeal; nor is the fact of the 
Courts adopting a different view of the law after an 
order has been made, in general a good ground for 
allowing a review of such order after the time for a 
review has elapsed. Bamkevabbai v. Damodhab 
Habbhebam . . .6 Born., A. C,, 146 

92 , Subsequent Full Bencb de- 

cision. ■— for revietv, — A Pull Bench judg- 
ment after the original judgment has been given in 
a suit is not a ground of review, a Pull Bench judg- 
ment being prospective and not retrospective. 
Madhub Chekdeb Ghose Radhika Chow- 
nuBAiN 7 W. R., 405 

Dwaekanath: Doss Biswas v. Maitick Chendeb 

Doss . . . . . 9 W. E., 102 

Contra, Porbes v. Dtanetoollab; 

[10 W. R., 415 

93 , - ■ A new exposition 

of the law by a Pull Bench after the passing of the 
original decree is not ‘'"'just and reasonable cause 
for admitting a review after the prescribed period. 
When a review has been granted, the Court is bound 
to decide the case according to any new exposition 
of the law by a Pull Bench made since the original 
decision. Shama Chebit Checkerbetty u.Binda- 
BEK Cheydbb Roy 

[B. L. R., Sup. Vol., 892 : 9 W. R., 181 

Beba Boodho u, Koyeash Chendeb Neneee 

[6 W. R., 100 

Allabmoneb Dossia V, Joy Senkeb Roy 

[7 W. R., 408 

94, G-round for re- 

mew. — Suit hy mortgagee to declare lien. — Sub- 
sequent suit for possession. — The plaintiff, a mort- 
gagee, obtained a money-decree against the defendant. 
A third party, in execution of another decree obtain- 
ed against the same defendant, put up for sale the 
property included in the plaintiff’s mortgage, and 
himself bought the right, title, and interest of his 
judgment-debtor in the property mortgaged to the 
plaintiff. The plaintiff subsequently, in execution of 
his decree, bought in the same property himself. 
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6. REVIKWS AFTER HlW^^-eoniinued, ' 
Subsequent Full Beneb. dBQiBion— -conti- 
nued. 

and brought a suit against the defendant and the 
third party to have it declared that the latter held 
the property subject to his mortgage. The suit was 
decreed by the Subordiuate Judge, hut eventually 
dismissed by the High Court, on the ground that 
the plaintiff, hy suing for his money-decree only, 
had deprived himself of the benefit of his lien as 
against the third party. The plaintiff thereupon 
brought another suit against the same parties to 
recover possession of the mortgaged property, which 
suit eventually came up before a Pull Bench, where 
it was decided that the plaintiff had no right to 
bring the suit for recovery of possession, but that 
his proper course was to sue to have his lien npon 
the property declared, the Court intimating that it 
would he open to the plaintiff to apply for a review 
of judgment in the suit originally brought hy him. 
On the review coming on to be heard, it was held 
that the plaintiff was entitled to a review of that 
judgment, and that the case was distinguish able 
from the general rule as to reviews laid down in 
Madhub Chunder Ghose v. Eadhika Chowdhrain, 
7 W. E., 406 ; JOwarhanaih Doss Biswas v. Manich 
GJmnder Doss, 9 W. R., 102; and Shama Churn 
Qhuckerhutty v. Bindabun Chunder Roy, B. L. R., 
Sup. Vol., 892, — inasmuch as the granting the re- 
view did not interfere with previous decisions of the 
Court in other cases between other parties. JoN- 
MENJOY MuLIICK V. DaSMONEY DaSSEE 

[I. L. R., 8 Calc., 700 

95, Decision of High. Court or 

Privy Council modifying the law.— 'An ap- 
plication for review of judgment of a lower Court is 
not admissible after the limited period, merely in 
consequence of a decision of the High Court or of 
the Privy Council modifying the law or practice 
which prevailed at the time when the judgment 
sought to he reviewed was passed. Onoop Chekdeb 
Paee V. Ekkowbee Sinoh . . 6 W. R., 167 

90^ Subsequent decision of 

Privy Council. — Right to re-trial of case.-—. 
Whe're the decision of a lower Court follows a view 
of the law taken by the High Court, and that view 
is set aside hy a ruling of Her Majesty in Council, 
the judgment- creditor has a right to have his case 
re-tried upon that ruling. Banee Pebshad u. 
Radha Pebshad Sikoh . . 15 W. B., 143 

97, Decision of Privy Council. 

— Ciml Procedure Code, 1859, s.379 . — Ground for 
review out of time. — A decision of the Privy Council 
in 1871 as to a question of fact in another suit, or the 
pendency of the appeal in the High Court, was held 
to he no cause (under section 379, Act VIII of 1859) 
for not having preferred an application for review of- 
a judgment passed in May 1866 within ninety days 
from the date of the decree. Bolabee Lael u . 
Monjee Dale . . . .17 W. R., 163 

98. Application for 

review after appeal by party who did not appeal . — 
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6. EEVIEWS AFTER 

Decision of Privy Council— 

Act VIII of 1859, s. 877. ---Just and reasonalle 
came for delay in jUing yeiition of retiew . — Upon 
tlxe appeal of one of the defendants to the Privy 
Council, the judgment of the High Court was 
reversed. Another defendant, whose defence was 
the same as that of the defendant who had appealed, 
applied to the High Court to review its judgment 
after a lapse of several years from the date of the 
judgment of the High Court, hut within three 
months from the date on which he became aware of 
the decision of the Privy Council. The application 
was refused. Satto Saran Qhosal v. Tarini Charan 
Ghose, 3 3.Z. 3., A. C., 287, doubted. Panohanan 
Bose v, Gueudas Rot 

[9 B. L. B., 187 ; 18 W. B., 317 

99. Analogous cases. 

—An application for review of judgment of three out 
of five analogous cases decided by the High Court, the 
judgment in two of which had been reversed by the 
Privy Council, was made after a lapse of more than 
ninety days from the date of judgment. Held that 
a lapse of ninety days, under the circumstances, 
would not be a bar to the granting of the review. 
Satto Saean Ghosae v. Taeini Chaean Ghose 

[3 B. L. B., A. C., 287 

S. 0. SiTTTO SXTEEITN GhOSAL a. TaEINEE ChUEN 
Ghose . ... 12 W. B., 154 

100 . — Execution of decree against 

wrong person. — Act VIII of 1859, ss, 376, 377. 
— Measonahle ground for review. — Appeal hy one 
defendant, right of review by another . — A decree for 
wasilat was passed against ‘^the defendant’^ in a 
case where there were several defendants; and as 
soon as one of them, who was not the person against 
whom the j^laintiff sought for xvasilat in the oidginal 
plaint, found that the decree w^as to be executed 
against him, he applied to the Court for a review, 
though after the time prescribed by section 377, 
Act VXII of 1859. Held that tlxe Court w^as quite 
right in holding that there was reasoixable cause, 
within the meaning of that section, for the applica- 
tion for review ixot being preferred within the limited 
time. Bijnkoo Lall Singh v. Basoomitnissa 
Bibee 7 W. B., 106 

101. Pendency of specia l appeal. 

— 'Ground for delay . — Civil Procedure Code, 1859, s, 
3717.— Where an application for review is not made 
within the ixinety days provided by Act VIII of 1859, 
the pendency of a special appeal is not ‘‘a just and 
reasonable cause for the loss of time, such as the 
Court to which the application is made is bound to 
arrive at under section 377, before it can entertain 
the application ac all. Lucas v. Stephen 

i:9W. B., 301 

Fakiea v. Basapa Mahadan Shetti 

[8 Bom., A. a, 234 

102. — Mistake of counsel,— 

Procedure0ode (Act Xi V of 1882), s. 623. — Suffi- 
cient cameP — In a suit between .4. and B., heard on 
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Mistake of qqwobbI— continued. 

the 29th January 1883, a certain conveyance was 
filed with the plaint, hut up to the hearing this con- 
veyance had been protected from discovery. B.^s 
counsel had, however, had a copy thereof delivered to 
him at the time Bis written statement was being 
drawn, and a copy briefed to him at the hearing. 
At the hearing, Als counsel stated that the effect of 
the conveyance was to vest the entirety of a certain 
property in A.‘, this view was accepted hy Bis counsel, 
who did not read the conveyance. The only issue in 
the case was “ w^ho was in possession of the property,” 
and the Court decided this issue oii the 5th February 
, in favour of the plaintiff. On tlxe 26tlx Febrixai’y B. 
brought a suit against A. to set aside this conveyance 
on the grouxid of fi’aud. And in cei'tain proceedings 
iix this case taken on the 3 1st March, Bis counsel 
discovered, as he alleged for the first tixxxe, that 
under the coixveyance a moiety of a seven-tweiity- 
fourth share remained in B. On that day instruc- 
tions were given to Bis counsel to draw up a petition 
of review of the judgment of tlxe 5th February. 
This petition, owung to the Easter vacation, was not, 
and could not have been, preseixted till the 9tlx April. 
Held that the words sufficient reason ” in section 
623 of the Code should receive a liberal construction, 
and should be construed so as to do substantial jus- 
tice to the parties ; that as in this case it appeared to 
the Court that the construction placed upon the 
conveyance by Bis counsel was the cori*ect one, 
“sufficient reason” had been shown for making the 
application. In the mattee op the petition op 
Solomon. Gopaul Chundee Lahirt v. Solomon 
[I. Ii. B., 11 Calc., 767 

Held, on appeal, per Garth, C. J . — Although it is 
. difficult and peiffiaps undesirable to attempt to define 
precisely the meaning of the words “any otlier 
sufficient reason ” in section 623 of the Civil Proce~ 
dure Code, yet from the earlier part of the clause it 
is clear that a point which might have been, but 
which w^as not, discovered at the trial hy the exercise 
of due diligence, w^as not intended by the section 
to afford any sufficient reason for review. Per 
Wilson, J. — Semhle, — If at a trial all pai’ties, coun- 
sel oix both sides, and the Judge, ai’e under a mis- 
apprehension as to the contents of a document, or 
even if the Judge alone is misled on such a point, and 
in coixsequence a wrong decree is made, the mistake 
ought to be corrected on review. Gopal Chanhea 
Lahiei v. Solomon . . 1. 1*. B., 13 Calc., 62 

103. Discovery of new evidence. 

— Lapse of time. — The discovery of new evidence 
may make it proper to grant a review, but the circum- 
stances must be very special, — the moi'e so when 
the application for I’eview is made many years after 
the date of the decree, and the evidence discovered 
must be of a clear and conclusive character. Heera 
Lall Ghose v. Ram Taruok Bey 

[23 W. H., 323 

104. — — Ground for delay.— 

of ignorance of effect of judgment, —An applicaiit for 
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6. liEVIBWS AFTER TlU.'Ei ^continued. 

Ground for delsij— continued. 

review cannot plead Ms ignorance of the effect of the 
judgment as a justification for his delay. Gtji*am 
Huses Mahamed V. Musa Miya Hamad Ali 

[I. li. B., 8 Bom., 260 

3 ^ 05 ^ Adoption of 

daughter's son. — Custom. — Breaches of custom . — 
Bractice, — Neio case set itp in special appeal. — An 
application for review was presented to the High 
Court more than eighteen months after time, the 
applicant alleging that, soon after the decision sought 
to be reviewed, he was engaged in collecting in- 
stances of the special custom relied upon by him in 
siipportmf his claim. The special custom was not 
set up in the Courts helow, hut an objection was 
taken for the first time in special appeal that an issue 
regarding it should have been raised in the lower 
Courts. No instance of such special custom had 
been given in evidence. It wms urged that the 
applicant was a minor until shortly before the mak- 
ing of the High Court decree, and was only re- 
presented by his adoptive mother as his guardian. 
The High Court considered that there was no sufficient 
excuse for the delay, and rejected the application, 
observing that, unless upon very strong grounds and 
under very special circumstances, the Court would 
hesitate to permit a party at such a stage of his suit 
to sot up a ease whicii was not set up for him in the 
Courts helow, whore his professional representatives 
must have been well aware wdietber such a case could 
be legitimately set up, and abstained from any 
attempt to do so. Gopal Sapiiay v. Hanmant 
Saebay . . . , I. L. B., 6 Bom., 107 

106. Just and reason- 

able cause . — Civil Procedure Code^ 1859, s. 877. -r-The 
plaintiff in a suit applied, more than two years after 
the proper time, for a review of judgment in such 
suit, filing with his application a copy of a decision 
by the High Court, which had been passed suhse- 
cpiently to the date of such judgment, in support of 
a Goiiteiition contained in his application which should 
have been, but was not, urged at the hearing of his 
suit. Such contention and the other arguments and 
statements contained in his application might have 
been adduced withhi the time allowed by law for an 
application for a review of judgment. Meld that, as 
such contention might have been urged at the first 
hearing of the case, there was no “ just and reason- 
able cause for preferring the application after time, 
and the Court of first instance was therefore not 
warranted in granting the application and reviewing 
its judgment. Madho Das v. Bueman Sewak 
Singh . . . . I. B. E., 2 AH., 287 

107, Meeessity for 

revim not arising. — Civil Brocedure Code, 1859, s. 
376 . — Though a certain issue in a suit was decided 
against the plaintiff, the suit was decreed, and the 
defendants obtained a review on which that decree 
was set aside and the plaintiff's suit declared barred 
by limitation. On this the plaintiff applied for a 
review of both judgments. Meld that, though his 


BBIYTEW— -continued. 

6. BBVIEWS AFTER TIME— cowjJimied., 

Ground for delay — continued. 
application in relation. to the former judgment was 
not in time, yet as he had no occasion to ask for a 
review until the latter judgment was passed, the 
words of section 376, Civil Procedure Code, 1859, 
entitled him to ask the Court to reconsider both 
iudgments. Bagoo Jan v. Chowdhry Zuhooeud 
Huq , .13W.B.,69 

7. QUESTIONS WHICH MAY BE RAISED 
ON REVIEW. 

108. Raising new grounds.— 

Brocedtire Code, 1859, s. 374 . — A party wishing to 
be heard in support of new grounds must apply for 
permission under section 374, Act VIII of 1859 : he 
cannot be permitted to raise them in an application 
for review. Eukurooddeen Mahomed Ahsan 
Chowdhey V. Annundnatii Roy . 9 W. B., 370 

109. Issue not raised in lower 

Courts. — Application for revieio after special ap» 
peal.— Ivi an application for review after special ap- 
peal, the Court will not entertain a cpiestion not raised 
before at a former stage of the suit. In re I'ufani 
Singh . . . . 6 B. L. B., Ap., 141 

110. Hew arguments.— Ifaj5 35er 

previously adjudicated The Judges are not re- 
quired to re-adjudicate points considered and adjudi- 
cated when brought before them by a pleader then 
employed, though they may be better argued, and put 
in a different light by another pleader subsequently ; 
but are to be guided in their admission of reviews 
by the definite terms of sections 877 and 378 of the 
Civil Procedure Code, 1859. Chooneb Mundur v. 
Chundee Ball Dass . . .14 W, B., 334 

111 ^ Issue not noticed in tlie 

lower Court. — Arguments on appeal ami r&vieio . — 
In the first Court an issue was raised whether or no 
the hearing of this suit was barred by the law of 
limitation. One of the grounds of appeal to the 
Judge was, that the Principal Sudder Ameen ought 
to have held the suit barred as regards the diaras 
under the special limitation of three years from the 
date of the Collector's settlement. The Judge did 
not notice this ground in his jxiclgment. The same 
ground of appeal was repeated oil the special appeal 
to the High Court, hut that Court refused to enter- 
tain it, for the reason that it did not appear to have 
been raised in argument before the Judge or in the 
first Court. On application for review, it was urged 
that the Court ought to have listened to this ground, 
but the Court adhered to its former decision. Counsel 
should not he heard to re>argue a case on review upon 
the same points as were argued on special appeal. 
Raj Kunwar v. Indie jit Kunwar 

[5 B. L. B., 585 : 13 W. B., 52 

112. Points for argument.— Ques- 

I tions already discussed and decided, — New points . — 
I On application for review of judgment, — ^Wdd, a party 
I applying for the review of judgment must show that 
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REVIEW — continued, 

7. QUESTIONS WHICH MAY BE RAISED 
ON REVIEW — continued, 

Roints for continued, 

tliere is good and sufficient cause for granting the re- 
view before he can be heard to argue that the deci- 
sion is erroneous. In so showing cause, (first) no 
point can be raised which has been already discussed 
and decided on the original hearing of the appeal 5 and 
(secondly) no new point which has not been raised at 
the hearing of the appeal can be argued on the ap- 
plication for review. Bhawabal Singh v, Rajen- 
BEA Peatap Sahoy . . . 5 B. El. E., 321 

Rajenbeo Peotab Sahee V, Bhowabttl Sinq-h 

[14 W. E., 105 

Upholding on review, BnowABirii Singh v. Ra- 
JENDEO Peotab Singh . 13 W. B.., 157 

Janab Am a. Chandi Chaean Dey 

[5 B. L. R., 334, note : 11 W. E., 202 

Gttng-abeesad 0. Agea and Masteeman^s Bank 

[5 B. Ij. B., 340, note 

S, C. Agea and Masteeman's Bank v. Gtjnga 
Peeshad . . [15 W. E., B. B., 5, note 

Hazea Begum v. Hossein Ali Khan 

[5 B. L. E., 341, note 

COLLECTOE OP TiPPEEAH V, MaEZUNNISSA BiBI 

[5 B. L. E., 341, note : 14 W. B., 84 

Gaeib Hossein Chowdhey v. Wise 

[5 B. Ii. B., 342, note 

' S. C. Mehueoonissa Khatoon V, Wise 

[15 W. B., F B., 2, note 

Beni Madhab Ghose v. Ganga Gabind Mandal 
[5 B. I., B., 345, note 5 15 W. B., B. B., 3, note 

113. Points for argument.— 

VIII of 1859, s. 37 6. — Arguments and grounds to he 
raised on revieiv,—lt cannot be treated as a univer- 
sal rule that no point can be raised on an applica- 
tion for a review wffiich has been already discussed 
and decided on the original hearing of the appeal ; 
or that no new point which has not been raised on 
the hearing of the appeal can be argued on the ap- 
plication for a review. In each case the Court to 
which the application is made must consider and de- 
cide whether a review is necessary to correct any evi- 
dent error or omission, or is otherwise requisite for 
the ends of justice. In the mattbe of the peti- 
tion OF Chinta]\iani Pal. Chintamani Pal v, 
Pyaei Mohun M'ookeejee. In the mattee of 

THE PETITION OF SaLEH ShABI SABI-UD-DIN AbU 

Saleh. Saleh Shabi Sabi-ud-din Abu Saleh v. 
Asadunissa Bibee 

[6 B. L. B., 126 ; 15 W. B., B. B., 1 

:■ 114.- 

Foinis already 

decided, — New joints. — Discretion of Court . — 
Parties applying for a review of judgment are not 
absolutely debarred from asking for a re-hearing of a 
matter which has been already argued and considered, 
nor are they debarred from raising a point which has 
not, hut which might have been, raised previously ; 
but in every such case it lies upon the party making 


REVIEW — continued, 

7. QUESTIONS WHICH MAY BE RAISED 
ON REVIEW— 

Points for argument— 
the aj)pli cation to show the Court some good ground 
upon which that indulgence is asked for, and it is in 
the discretion of the Court to allow or to refuse such 
an application. Hueee Peeshad Mundul?). Nund 
Kishoee Singh . . .17 W. R,, 479 

115. Question raised 

and abandoned, — A party who not only had an 
opportunity of raising a question, but who did raise 
it on appeal and on argument abandoned it, cannot, 
under ordinary circumstances, be allowed to agitate 
tile question on review. Sabapathi y. Subeaya 
Ramanadha . . . I. L. R., 2 Mad., 58 

116. Admissihility 

of admitted documents. — Whether certain documents 
which have already been admitted as evidence were 
so admissible or not, is not a point which can be 
urged ill review. Koleemooddeen Mundul r. 
Heeeun Mundul . . .24 W. B., 186 

8. GRANT OR REFUSAL OF REVIEW. 

117. Reasons for granting order 

for review. — Record of reasons, — Before a review 
of judgment is granted, an order granting the appli- 
cation for review and the reasons for granting the 
same should be recorded. Bhaieon Din Singhs. 
Ram Sahai . . . I. E. B., 3 All., 316 

1 X 3 , Effect of refusal to grant 

review. — Judgment of refusal.- — A mere refusal to 
grant a review of judgment cannot alter the judg- 
ment sought to be reviewed or the decree founded on 
it, and uotbing which the Judge says with reference 
to his refusal to grant the review can he binding so 
as to alter such judgment or decree. Ramhueey 
Mondul V. Mothooe Mohun Mondul 

[20 W. B., P. a, 450 

9. APPEALS AND PROCEDURE IN APPEALS. 

119, Orders rejecting review, — 

Orders on revieio . — Civil Procedure Code, lSo9, s. 
378. — Application of section. — Section S'/S (section 
626 of Civil Procedure Code, 1882) does not apply 
to judgments on review, hut only to orders rejecting 
reviews. Apcae v. How ah Bye 

[1 Ind.Jur„H. a, 231 

Rughoonath Roy v. Anundo Paueay 

[10 W. B., 387 

X20. Appeal by some only of 

several Application for revieu) hy 

some only of defendants in separate interests . — 
JSffeot of decree on review modifying decision on 
appeal. — In a suit, in which several defendants ^vere 
joined, to set aside alienations made at different times 
and to different persons, plaintitF succeeded in the 
first Court partly, and on appeal wholly, and obtained 
a decree ordering the alienated property to he restored 
to him. Then the defendants, their interests being 
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a APPEALS AND PROCEDURE IN APPEALS 

— continued. 

Appeal by some only of several defend- 
ants — continued. 

separate, brought separate special appeals, which 
were dismissed. After this, two of them applied for 
a review, and the decrees were modified (a portion of 
the claim being declared barred by limitation), but 
on a ground not applicable to all the defendants. 
Selcl that, if these decrees were separate decrees in 
each appeal, the High Court had no power to modify 
the decrees in which there was no application for 
review, and which therefore remained in force, and 
should be executed. Pegoo Jan v. Mullicic Waiz- 
OODDEEN .... . 18W.B.,464 

X21. Order other than order 

rejecting applications for review.— Order 
modifying original decree. — Right of appeal. — Any 
order made upon an application for a review of judg- 
ment, except an order absolutely rejecting the appli- 
cation, becomes, if it in any way modifies or alters 
the original order, although the modification or alter- 
ation extends only to the rectification of a clerical 
mistake, the final order in the case ; and the party 
aggrieved by the original decree is entitled, although 
the modification or alteration was made in his favour, 
to treat the order upon review of judgment as the 
final decree or order in the case ; and if it was made 
by a Court, an appeal from which lies to the Court of 
a District Judge, he is entitled to prefer his appeal 
at any time within thirty days from its date. Jox- 
KiSHEN Mookeejee v. Ataoob Rohokan 

[I. L. B., 6 Calc., 22 : 6 0. L. B., 575 

122. Order rejecting review.— 

Finality of order. — An order rejecting a review is 
final. Nobin Chtjndee Chowdhey v, Geidhaeeb 

Lall 11 W. B., 264 

Banes Ram y. Hossein Ali , 11 W, B., 184 

Order granting review on 

insufficient ground.— VIII of 1859 y ss. 876 
to 378. — Appeal. — “ Final.^^ — ^Where a Subordinate 
Judge, after deciding a regular appeal, granted an 
application for review of judgment on the ground 
that new evidence had been discovered, but without 
any inquiry or proof that such evidence was not 
within the knowledge of the applicant or could not 
have been adduced by him at the time the decree 
was passed, — Seld that this was an error or defect in 
the procedure or investigation of the case which 
affected the decision, and was a ground of appeal 
when the decision upon review was brought hef re 
the High Court on special appeal. The word final ” 
in section 378 of Act VIII of 1859 meaas that the 
order rejecting the application or granting the review 
shall not by itself be open to appeal. Bhteub 
Chttnbee iSUEMAH Chowdhey n. Madhubeam 
Sbemah . . . 11 B. L. B., F. B., 423 

[20 W. B., 84 
Nttbo Kishoee Biswas v. Jadub Chundee 
S iBOAE , . . .20 W, B., 426 

Dhunka Deyba V. Hiba Rami a 

[4 Bom., A. C., 57 
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9. APPEALS AND PROCEDURE IN APPEALS 

— continued. 

124. Decision as to what is just 

and reasonable gsomid.'— Application for review 
after ninety days. — Act VIII of 18o9y ss. 868, 877, 
and 378 . — The decision of a subordinate Court as to 
what constitutes “ just and reasonable cause'' for ad- 
mitting a review after the prescribed period is ap- 
pealable. The words in section 378, Act VIII of 
1859, its order in either ease, whether for rejecting 
the application or granting the review, shall be 
final," are applicable only to the order for rejecting 
the application or granting the review, and not to 
the decision as to whether there was just aud reason- 
able cause for allowing tbe application to be made 
after the period of ninety days prescribed by section 
377 had elapsed. Shama Chubn Chijokebbutty 
V. Bindabun Chdtjneb Roy 

[B. L. B., Sup. VoL, 892 : 9 W. B., 181 

Gboege y. Hamilton, Beown, & Co. 

[4 NT. W., 74,. 

125. Presumption as to perform- 

ance of preliminaries to review.— The Court 
will presume that the proper preliminaries have been 
observed in admitting the review, and unless anything 
appears to have been done contrary to law, will noc 
set aside the decision. Akkitl Sahoo y. Abdool 
Gufeoor 18 W. B., 15 

See Gueumvetti Nayitdu w. Pappa Nayudv 

[1 Mad., 164 

126. Objection taken on appeal. 

— Objection as to improper grant of review, — Civil 
Procedure Code, 1859, s. 376. — Although the order 
itself for granting a review of judgment is final, yet, 
on appeal against the decision passed in review, ob- 
jection may be taken that the review was improperly 
granted. Abdul Rahim v, Racha Rax 

[I. L. B., 1 All., 363 

127. Objection that 

evidence was within knowledge of applicant. — Where, 
owing to the conduct of the opposite party, who, 
though served with notice, made no objection, an 
applicant for review had no opportunity of showing 
that a new piece of evidence which he adduced was 
not within his knowledge and could not be adduced 
by him when the decree was passed, such opposite 
party cannot afterwards be allowed to object on the 
ground of the Full Bench ruling in Bhyrub Chunder 
Surmah Choiodhry v. Madhubram Surmah, 11 R. L. 
R., 423 : 20i W. R., 84. Ram Joy Goopto v. Jugo- 
DESSUEEE . , , .22 W, B., 399 

128. : Civil Proce- 

dure Code, 1859, s. 878.-- Appeal against review not 
justified by evidence. — The Full Bench ruling, 

Chunder Surmah Chowdry v. Madhubram Surmah, 
11 B. C. R., 423 : 20 W. R., 84, that a special appeal 
would lie to determine whether in an order granting 
a review there had been any irregularity, and that 
the word “final" in the Civil Procedure Code, sec- 
tion 378, would not prevent the Appellate Court from 
considering afterwards the legality of the order, was 
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REVIEW — eontimed, 

9. APPEALS AND PROCEDURE IN APPEALS 

—continued. 

Objection taken on a'p'peal— continued. 

held to apply to cases in wLich a regular appeal is 
preferred on the ground that the admission of the 
review was not Justified by the evidence. JoY 
Kishen Mooeeejee V. Pabbutty Chtibn Ghossal 

[22 W. Bo 183 

X29. — — Fresh evidence. 

—Frror in granting review. — The Munsif dismissed 
a suit. Afterwards he issued a rule calling upon the 
defendant to show cause why a review of judgment 
should not be granted. The defendant showed cause, 
but his objections were overruled; the review was 
granted, both plaintiff and defendant adduced new 
evidence, and a decree was given for the plaintiff. On 
appeal, the Subordinate Judge reversed this decision 
on the ground relied upon by the defendant in showing 
cause in the lower Court, — namely, that the defendant 
had not established that with due diligence he could 
not have brought forward in the original trial the 
evidence upon which his application for review w'as 
based. JBTe/d, on special appeal, that the fact of the 
defendant having adduced fresh evidence in the 
Court below’ did not debar him from objecting before 
the Subordinate Judge that the review was wrongly 
granted, because the order admitting it was final, 
Pbannath Bhadooey V. Seeekant Lahooey 

[2 C. L. B., 257 

10. PROCEDURE ON RE-HEARING OF CASE. 

130 ^ Ejffect of order for review. 

—Eeopening of whole case. — When a review of a 
decision has been admitted, the whole case is thereby 
reopened. Sainal Ranchhod v. Dullabh Dvabka 

[10 Bom., 360 

X31. : Re-trial by different Judge. 

— Foint directed hy order of review. — When a case 
is admitted to review by the deciding Judge, and 
tided afterwards by another Judge, the new Judge 
ought to try only the point directed by the order of 
review. Huebo Chtjbdee CHUCXEEBirTTY v. Ram- 
KissoRE Chuckebbxjtty . W. B„ 1864, 142 

132. Review granted on parti- 

cular ground. — Civil Procedure Code {Act X of 
1877), -s, 6B0, — Discretion of Court as to re-hearing 
whole case or not. — Where a review of Judgment is 
granted on a particular ground, the Court is not 
bound to re-bear the whole case under section 630 of 
the Civil Procedure Code : it is in the discretion of 
the Court to re*hear the wdiole case, or only the parti- 
cular point on which the review has been granted. 
Httebaks Sahye V. Thakooe Pueshad 

[I. L. R., 9 Calc., 209 
S. C. Thacooe Peosad v. Baluck Ram 

[12 0.L.R.,64 

133 ^ Feview of por» 

iion of case. — Power to re-hear case on another 
foint. — Where a Judge, who had ordered a certifi- 
cate of guardianship to be granted under Act XL of 
1858, granted a review^ of his order on one point, — 


REVIEW — continued, 

10. PROCEDURE ON . RE-HEABING OF CASE 

— continued. 

Review granted on particular ground — 

continued. 

Meld that be bad no power to reopen another ques- 
tion which he had already decided finally, and^ on 
wkich no application for review was made. Byjnath 
Sahoy V. WxizEEE Naeain . . 24 W. B., 427 

134. Power to enter- 

tain another objection usithout remand . — In a suit 
to recover possession of certain land, which, though 
described in the plaint as partly hastoo and partly 
agricultural land, was treated by both parties as 

^ agricultural only, it was found by the Court of first 
instance that the defendants had acquired a right of 
occupancy. This finding having been confirmed by 
the lower Appellate Court, an application was made 
for a review, and on review that Court reversed its 
former decree on the ground that no right of occu- 
pancy could be acquired. J3.eld that on review the 
lower Appellate Court ought not to have entertained 
the objection that the land was not agricultural with- 
out remanding the case for the trial of a fresh issue 
on that point. Khoresh Mahomed v. Mahomed 
Takee . , . . . 10 C. Xi. R., 106 

135 , Power to reverse order 

for re-hearing of suit. — Re-hearing before another 
Judge. — ^Where one Judge decided that the suit was 
not harred as a res judicata, and directed the suit to 
he re -tried on the merits, and after another trial it 
came on appeal to the same Court before another 
Judge, — Keld, whatever power he would have had to 
review the order of his predecessor had nothing been 
done on it, be could not reverse the order at that 
stage, one Court having no power to reverse an order 
of a co-ordinate Court. Palavaeapu Mbtahna v. 
Chandtjbi Naeappa . . .2 Mad., 849 

But see Mttedan Ali v, Thpuzziil HossEm 

[16 W. R., 78 

Salahmfnissa Khatoon V. Mohesh Chtjndee 
Roy lew. R., 85 

130 ^ Admission of review by 

one Judge only of Bench who heard the 
case. — Objection to ^propriety of order admitting 
review. — Where a review has been admitted by the 
sole remaining Judge of the Bench which heard the 
case originally, it is not open to counsel, on the re- 
hearing of the appeal, to question the propriety of 
the order for admission. If such order is wrong, the 
error cannot be corrected by the Bench appointed to 
bear the appeal after its restoration to its original 
number on the file. Jaediee, SkIneer,- & Co., v, 
Dhhn Kishen SEiif . , .13 W, R., 82 

137 ^ Qualified order for admis- 

sion of review,-^Dwcrei^^o^^ of Court as to extent 
case should he reopened. — Seld that Judges of the 
Sudder Court admitting an application for review 
were competent to make a qualified order, leaving in 
the Court which was to review the decision a discre- 
tion as to the extent to which the review should be 
carried. Bhugwandeeh Doobey v. Myna Baeb 
[8 W. R., P. C„ 23 : 11 Moore’s I. A„ 487 
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OSVIEW — continued, 

10. FKOCEDUKE ON RE-HEARING OF CASE 

— continued, 

Admission of additional 

evidence on re-liearing. — Act VIII of 1859, s. 

an applicatiun for review is admitted 
upon other grounds, fresh evidence not produced at 
the trial may he received, although no reason, as re- 
quired hy section 376, Act VIII of 1859, had been 
assigned for the non-production at the trial. Bihaei 
Lal Nandi v, Tbailakhoiuavi Babmani 

[3 B. B. B., A. C., 346 

— Question as to 

genuineness of poitah, — In a suit for confirmation 
of title to a village alleged to be in the possession of " 
plaintliS under a mokurrari pottah, the first Court 
found the pottah to be genuine and gave plaintiff 
a decree. Ihie lower Appellate Court at first doubt- 
ed the genuineness of the pottah and reversed that 
decision, but, on an application for review, admitted 
additional evidence on both sides and dismissed the 
appeal. Beld that the lower Appellate Court ought 
not to have allowed points to be explained away in 
the review stage by admitting additional evidence 
thereon, though in this particular case injustice was 
not done. Tekaex Kiiood Naeain Sing-h v. Tool- 
SEE Boy 15 W, B., 9 

140 . Beasons for different opi- 

nion. — Dutg of Court on revieto. — A Court should 
give reasons, on review of judgment, for coming to a 
different conclusion from that which it had previous- 
ly formed. Anundmoyee Dossia Kaxee Coomae 
Bokheet . . « • .6 W. B., 18 

141 . Admission of review and 

dismissal of appeal, Effect of.— -One of the 
Judges of a Division Bench, which gave a decision 
on special appeal in favour of plaintiff, having left 
the Court, the remaining Judge heard an application 
for the admission of a review. The review having 
been admitted, the case was re-heard before the 
Judge last mentioned and another Judge, and a con- 
clusion was ari’ived at contrary to the former decision. 
An application was made hy the plaintiff for a review 
of this judgment, and notice was issued to the de- 
fendant, who came in therenpon, and judgment was 
then delivered at considerable length, in which the 
Judge delivering it said that no snfficieiit ground had 
been made out for tbe admission of a review, and 
that he dismissed the appeal. Seld that the last 
judgment was are-hearing, and that it dismissed, not 
the application for the admission of a review, hut the 
case itself on its merits. LEEBAa" Boy v, Kanhya 
S iNO-H • . . . .18 W. B.j 494 

11. CRIMINAL CASES. 

142. Power of review.— 

ment in criminal appeal, — The High Court cannot 
review its judgment passed in a criminal case before 
it on appeal. Queen v. Godai Baoux 

[B. L. B., Sup, VoL, 436 : 5 W. B., 61 

Keisto Chundeb Mahata V, Obtnessubee 
Debia .... IIW.B.,532 


n'EYrnW-^continued. 

11 . CBIMINAL CASES — oonUmiecl. 

Power of review — continued. 

In the matter oe the petition op Keishno 
Chuen . , . .17 W. B., Cr.5 2 

|_ 43 . — Criminal Fro- 

cedure Code . — The Code of Criminal Procedure 
contains no provision for a review of an order 
passed in a criminal case. Beo-. r. Mehtarji 
Gopalji . . . .7 Bom,, Cr., 67 

Qfebn Tiioke Chunh . 3 W., 273' 

144. Application to 

set aside order of third Judge agreeing tedth junior 
Judge tohere there is difference of opinion between the 
Judges of Fivisio^i Bench. — JSeld hy Moeq-an, C. J., 
and Tuenee, J". (Boss and Spankie,JJ:, dissenting), 
that an application to set aside an order made hy the 
junior Judge of a Division Bench and a third Judge 
contrary to the opinion of the senior Judge of the 
Division Court in a case w’here the two Judges dif- 
fered in opinion, is not in the nature of a review of 
judgment, and is cognisable by the Court. Where 
an order has been actually issued hy the High Court, 
a Division Bench will not disturb the same, unless in 
the opinion of a majority of the Court the order is 
bad. Queen" v. Nyn Sing-h 

[2 3N. W., 117 : S. C. Agra, P. B., Ed. 1874, 196 

145. Beview of sentence once 

passed.— A sentence duly passed and recorded can- 
not be revised by the Judge* Anonymous 

[4 Mad., Ap., 19 

Anonymous • . .6 Mad., A}?., 18 

Anonymous . . , .6 Mad., Ap., 8 

Contra, Anonymous . . 5 Mad., Ap., 20 

140. Order obtained on misstate* 

ment of facts. — Forfeited proper Criminal 
Frocedure Code (Act XXV of 1861), ss, 184, iSd.— 
Where an order for the release of the property of an 
absconding offender, %vhich had been attached under 
section 184 of the Criminal Frocedure Code, Act XXV 
of 1861, had been obtained from the High Court on an 
ex parte application, and on an incorrect statement 
of facts, the High Court, on the application of the 
Government, cancelled such order. In the matteb 
OP the petition op the Gotbenment op Bengal 

[9 B. Ii. B., 342 

147 ^ Order dismissing applica- 

tion by accused person for revision.— Crijwi- 
nal Frocedure Code, s, 369, s. 434. — Letters Fateni, 
Sigh Court, N.-W, F., els. IS and 19. — The High 
Court had no power under section 369 of the Criminal 
Frocedure Code to review aii order dismissing an appli- 
cation for revision made by an accused person, and the 
only remedy was hy an appeal to the prerogative of the 
Crown as exercised by tbe Local Government. Fer 
BeodhueSt, J. — The Legislature has not conferred 
in express words upon a High Court the power of re- 
vie wdng its judgments in all criminal cases as it has 
done under the Civil Procedure Code in civil cases 5 
and the provisions of section 369 of the Criminal Fro- 
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REVIEW — continued, 

11. CEIMINAL CASES — continued. 

Order dismissing application by accused 
person for revision — continued. 

cedure Code, so far as they affect the High Court, 
apply merely to questions of law arising in its original 
criminal jurisdiction, and which are reserved and are 
subsequently disposed of under the provisions of sec- 
tion 434 of the Criminal Procedure Code and section 
18 and 19 of the Letters Patent for the High Court 
of the iSForth- Western Provinces. Queen v. Qodai 
Maout, B. L. JS., Sup. Vol, 436, referred to. Queeit- 
Empeesso. Buega* Ghaean . I. L. B., 7 All., 672 

143 , Order made on revision.— 

Bower of Court . — Crimmal Procedure Code, 

S. 439.—A Division Bench of the High Court has not, 
under section 439 of the Code of Criminal Procedure 
(Act X of 1882), any power to review its Judgment 
pronounced on revision in a criminal case. Queen- 
JEmpress v, JDurga Char an, \ I, L. i2., 7 All., 672, 
followed. Queen- Empeess v. Fox 

[I. L. B., 10 Bom., 176 

BEVISIOH— CIVIL CASES. 

See Cases undee Supebintenbence op 
Eioh Couet. 

CRIMIHAL OASES. 

Col. 

1, Geneeal Rules poe Exeecise op 


PoWEE ..... S147 

2. Belay 5149 

3. Question op Fact . . . 5150 

4- Evidence and Witnesses . . 5150 

5. Acquittals , . . . . 5155 

6. Commitments .... 5156 

7. Dischaece op Accused. , . 5156 

8. Judgment, Bepects in — , . 5157 

9. liE-TEIAL 5158 

10. Sentences ..... 5159 

11. Veedict op Jury and Misdieec- 

TiON ...... 5163 

12. Miscellaneous Cases . . . 5165 


See Appeal in Criminal Cases-Peocb- 

DURB . . I. L. B., 2 Bom., 564: 

High Court, Jurisdiction op — High 
Court, Calcutta— Ceiminal. 

[I. B. R., 9 Calc., 288 

See Nuisance— Under Criminal Peo- 
CEDUEE Codes . . 6 B. L. B., 74 

See Sentence— Power op High Court 
AS TO Sentences— Mitigation. 

[B. L. R., Sup. Voi., 484 

1, GENERAL RULES FOR EXERCISE OF 
POWER. 

1 , Cases where appeal lies.— 

Appeal preliminary to application for revision , — 
Where there is a Court of Appeal, resort should he 
had thereto before application is made to the High 
Court for the exercise of its powers of revision. 
Empress v, Nilambhar Babu 

[I. L. R., 2 AU., 276 


REVISION — CRIMINAL CASES '—conti- 
nued. 

1. GENERAL RULES FOR EXERCISE OF 

POWER' — continued. 

Cases where apioeal continued, 

2. Appeal hy Local 

Government. — Application for revision hy Local 
Government . — Criminal Procedure Code, 1882, ss, 
417, 439. — It is not an indexihle rule that where 
either Government *Gn the one side or an accused on 
the other has a right of appeal, and does not exer- 
cise it, the powers of the High Court under section 
439 of the Criminal Procedure Code cannot he exer- 
cised; but in such cases these powers should he 
sparingly used, and, save in very exceptional circum- 
stances, not at all in reference to questions of fact. 
Queen-Empeess V, Ala Buxsh 

[I. L. B., 6 All., 484 

3 ^ Error which cannot be cor- 

rected by appeal. — Power of JSigh Court . — The 
High Court may act as a Court of Revision after 
it has acted as a Court of Appeal in order to correct 
an ei'ror which cannot he set right hy appeal. 
Queen v. Gora Chand Gope 

[B. L. R., Sup. Vol., 443: 
lind. Jur., N.S.,177 
5 W. R., Cr., 45 

A, Power of High Court on re- 

vision. — Letters Patent, Sigh Court, N.-W. P., el, 
27.— 24 26 Viet., c. 104, s. 13. — Section 13 of 24 and 
25 Victoria, Cap. 104, and section 27 of the Letters 
Patent of the High Court, apply to the High Court in 
its revisional as well as in its appellate Jurisdiction, 
Queen v. Nyn Singh 

[2 N. W. 117 : S. C. Agra, P. B., Ed. 1874, 196 

5 ^ Criminal Proce- 

dure Code, 1882, s. 439. — The provisions of section 
439 of the Criminal Procedure Code in no way affect 
the powers of the High Court as a Court of Revision 
vested in it by the High Courts Act. Chakowri 
Lall V. Moti Kuemi . . 13 C. L. R., 275 

Irregularity or illegality in 

proceedings. — Qro%indfor revision.—A fajivprimd 
facie case as to the irregularity of those proceedings, 
or the illegality or impropriety of the sentence or 
order, must appear before the Court will call for or 
direct a return of the record of the proceedings. 
Queen v. Subbayya Gaundan . 1 Mad., 138 

7 , Application by private pro- 

secutor, — Act X of 1872 s. 297. — Po vjer of private 
prosecutor to move the Court in a case of acquittal . — 
A private prosecutor can move the High Court, in the 
case of an acquittal, to exercise its powers of revision 
under section 297 of Act X of 1872. SuxHO Buega 
Prasad . . . I. L. B., 2 All., 448 

See In the matter oe Hardeo 

[I. L. R., 1 All., 130 

3 . Power of High Court to act 

on private information.— jKerwzow by Sigh 
Court, Potoer of , — Ground fo7' revision. — In .the 
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EEVISION — CRIMINAL CASES ^conti- 
nued. 

1. GENERAL RULES FOR EXERCISE OF 
POWER — continued. 

Power of High Court to act on private 
information— 

course of a serious riot one /S', was killed by a shot 
from a gun. The first prisoner and others were 
charged with murder. The Sessions Judge, believing 
the statement of the first prisoner and his witnesses 
that he had fired in self-defence, acquitted him of 
the charge. Upon a petition presented by the widow 
of the deceased praying the Court to exercise their 
powers of revision , — Meld that under the provi- 
sions of section 297 of the Criminal Procedure Code, 
the High Court might exercise its powers of revision 
upon information in whatever way received, Isr 
THE MATTES OE AiTEOKIAM 

[I. L, R., 2 Mad., S8 


2. DELAY. 

9 ^ necessity of immediate ap- 

plication for veliet,— Criminal Procedure Code, 
1861, s, 404:,-— Application to set aside proceedings 
under s. 818. — The High Court refused to interfere, 
under section 404, Criminal Procedure Code, 1861, 
on an application by a party who had, in proceedings 
under section 318 of the Code, been found not to be 
in possession, to set aside the proceedings, on account 
of the great delay that had taken place in making it. 
Such applications ought to be made at once. Gog-un 
Peamanice V . SuENOMOYEE . 19 W. R., Cr., 39 

10. Irregular sum- 

mary rejection of appeal. — Mejection without giving 
reasons. — Where a Sessions Judge rejected an appeal 
summarily under section 421 of the Criminal Pro- 
cedure Code, 1882, by an order consisting merely of 
the words Appeal rejected,” and an application for 
revision of such order was made to the High Court 
nearly nine months thereafter, on the ground that 
the Judge was wrong in rejecting the appeal without 
assigning his reasons for so doing, — Held that this ob- 
jection, if taken within a reasonable time, would have 
been valid, but as the application for revision was 
made with very great delay, the Court should not 
interfere. Queen-Empebss v. Ram Naeain 

[I. L. R., 8 All., 514 

11. Application to re- 

vise order of acquittal. — Where an application 
was made by the Local Government to the High Court 
for revision of an order of acquittal, under section 
439 of the Criminal Procedure Code, 1882, nearly ten 
months after the sessions trial, and npw'ards of twelve 
months after the commission of the alleged crime, 
and %vhere there was, upon the face of the Judge's 
judgment, no error in lawq and no appeal had been 
preferred upon a question of fact, — Held that, under 
such circumstances, the Court did not feel called upon 
to enter into the case at large upon the merits, under 
a petition for revision. Queen Empeess w. Ala 
Baehse . . • , I, L, R., e AIL, 484 


RBVISIOH — CRIMINAL CASES— 

nued. 

3. QUESTION OP FACT. 

Under the former Code of 1872 the Court had 
power to deal on revision with questions of law, not 
with questions of fact. Muno-lo v. Dueg^a Naeain 
25 W. B., Cr., 74 

In the mattee op the petition op Debi Chubn 
Biswas . . . .20 W. R,, Cr., 40 

Empeess v. Donnelly. In the mattee op the 
PETITION OP Donnelly 

[I. Ii. B., 2 Calc., 405 

12 ^ Power to go into facts.— 

Discretion of Court. — Criminal Procedure Code {Act 
X of 1882), s. 455.— Under section 435 of the Crimi- 
nal Procedure Code the High Court has power to go 
into questions of fact, but it will only exercise this 
powder in cases in which it finds that it will be in the 
interests of justice to do so. Nobin Keishna 
Mookeejee V , Rassice Lall Laha 

[I. Ii. R., 10 Calc., 1047 

4. EVIDENCE AND WITNESSES. 

13 ^ Conviction inconsistent 

with, evidence. — Criminal Procedure Code {Act 
X of 1882), s$. 439 and 423 . — Court of Appeal . — 
Appellate powers. — Discretion. — In cases in which 
the law allows no appeal, the High Court, as a Court 
of Revision, will not, except on very exceptional 
grounds, exercise the powers of an Appellate Court s 
but where such exceptional grounds exist, as where 
the conviction is not in any degree supported by the 
evidence, the High Court will exercise its discretion 
under section 439 of the Code of Criminal Procedure, 
and reverse the conviction and sentence. Empeess 
V . Babeudin . . . I. Ij. B., 8 Bom., 197 

Also where there is no evidence to support the 
conviction. In the mattee op the petition op 
Ramjoy Kuemokae . . 25 W. B., Cr., 10 

In the mattee op Keishnanand Bhutta- 
CHAEJEE , . 8 B. L. B., A, Cr., 60 

S. C. In the mattee op Kishen Soonbue 
Bhuttachaejeb , . 12 W. R., Cr., 47 

Empeess v, Naeotam Das 

[I. L. E., 6 AH., 98 

Reh. V . Ganu bin Keishna Gueav 

[4 Bom., Cr., 25 

X4. - Baxity in weigMng and 

testing evidence. — Under the former Code the 
Court would interfere in the case of great laxity in 
weighing and testing evidence. Empeess op India 
u.Mueli . . . I. L. R., 2 AIL, 386 . 

But not on a mere error in the appreciation of evi- 
dence. Reg- V . Sakhaeam Manohae 

[11 Bom., 125 

In the mattee op Aueokiam 

[I. Ii. R., 2 Mad., 38 ; 

* 5 Mad., Ap., '10 ; 


Anonymous Case 
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EEVISIOH — CBIMIHAli '€ABm--eonii^ 

nued» 

4. EVIDENCE AND WITNESSES— 

15 . Improper estimate of evi- 

dence by tbe Magistrate.— The High Court 
would only interfere on revision ii it came to the 
conclusion that the Magistrate had illegally and im- 
properly underrated the value of the evidence. Lach- 
MANiy. JuALA . , . L Ii. B,, 5 AlLj 101 

10 , — ^ Decision that evidence is 

insufficient. — Refusal of Magistrate to proceed 
further in revision case . — As a Court of Revision, the 
High Court will not enter upon a consideration of 
the value of the evidence on which the Magistrate 
decided not to proceed further in a case under sec- 
tion 521, Criminal Procedure Code, 1872. Shonai 
POBAMANICK V. JoaENDEO SHAHA 

[1 C. Is, B., 486 

17 . Questions depending on eon- 

fllict of evidence. — Questions of fact depending 
upon conflicting evidence which has been considered 
by the Judge who has given his opinion upon it are 
not cases for revision. Ik the mattee op the 
PETITIOK OF DbbI CHUEK BISWAS 

[20 W. B., Cr., 40 

See Bhaeut Chundbb Bose v. Dwaeeakath 
Chowdry . . .15 W. B.j Or .5 88 

13 . Conflict of opinion on evi- 

dence, — Ground for exercise of power of revision, 
— Difference of opinion between Magistrates. — The 
difference of opinion on a question of proof between 
a Magistrate who did, and another who did not, 
hear the witnesses, is not a ground on which the High 
Court will be disposed to exercise its powers of revi- 
sion. Nttndo Kishoee Haldae V. Akundo Chfn- 
BEE Chatteejee . , .23 W. R .9 Or.j 64 

Nor are questions of the credibility of evidence. In 
THE MATTER OP THE PETITION OP HUEI PeESHAD 

[24 W. B,., Cr., 60 

S. C. on further hearing, In the matter op the 

PETITION OP HxJEEIPBOSAD DhTTA 

[25 W. B., Cr., 61 

Govbbnment op Bengal v. Kazimuddin 


BEVISIOH — CBIMIHAD CASm^-conti- 

nued, 

4 EVIDENCE AND WITNESSES— 

Omission to give available evidence for 

’pvoSQQVLtiOTL— -continued.] 

the 1st clause of section 297, Act X of 1872, the High 
Court could not set aside findings of fact except 
in case of an appeal from a conviction. In THE 
matter op Aueokiam . I. D. B., 2 Mad., 38 ■ 

21 , Irregularity in dealing 

with, evidence, — Withholding admissible states 
ment of witness from the jury. — Where a statement 
hy a witness for the defence that a witness for the 
prosecution was at a particular place at a particular 
time, and consequently could not then have heeii at 
another place where the latter states he wus and saw 
the accused persons, after being admitted, was with- 
held from the jury, the High Court ordered a new 
trial. Reg. v. Sakhaeam Mtjkundji _ 

[11 Bom,, 166 

22 , Criminal Tro* 

eedure Code, 1861, ss, 426, 439. — Misconception of 
evidence . — Misconception of evidence was a defect or 
irregularity within the meaning of section 426 and 439 
of the Code of Criminal Procedure, 1861. Queen v, 
Behaeeb Dos ad h , . .7 W. B., Cr., 7 

23 , — Criminal JPro^ 

eedure Code, 1861, s. 426, — Admission of illegal evU 
dence. — Act II of 1855, s. 57. — New trial . — The Ap- 
pellate Court, where it finds that illegal evidence has 
been admitted, should consider whether it is such as is 
likely to have exercised prejudicial influence on the 
minds of the juryj and if the Court be of opinion 
that it is so, it will treat the case as if it had been 
tried by a Sessions Judge with the aid of assessors. 
If the evidence (after* omitting that portion of it 
which should not have been admitted) is sufficient to 
sustain the verdict, the conviction will be upheld. 
In exceptional cases, where the evidence is of such a 
character as to suggest the consideration that its 
real value cannot fairly be appreciated except by a 
Court which has heard that evidence given, a new 
trial will be directed. Reg. v. Ramswami Mudliae 

[6 Bom., Cr., 47' 


[18 W. B., Cr., 3 


19. 


Omission to take material 
evidence. — Decision on discrepant evidence. 


Omission to take very material evidence proffered by 
the accused was held to have prejudiced him, and to 
afford ground for the High Court^’s interference under 
the Code of Criminal Procedure, 1872, section 297. 
In the matter op the petition op Huei Pees had 
[24 W. R., Cr., 60 


20 .'^ 


—— Omission to give available 
evidence for prosecution. — Material error:'— 
Mrror in appreciation of evidence. — Act X of 1872, 


s. 297 , — It was not a ground for revision by the High 
Court that all the evidence for the prosecution which 
might have been brought before the Sessions Judge 
had not been brought before him. The words 
“ material error in that section could not be held to 
include error in the appreciation of evidence. Under 


24. ■ 


Discretion Of 


Sessions Judge. — Roioer of Appellate Court. — The 
exercise of the discretion which the Sessions Judge 
had under section 249 of the Criminal Procedure 
Code, 1872, to determine whether the depositions 
taken before the Magistrate at the preliminary in- 
quiry are to he evidence at the hearing before the 
Sessions Court, was open to review by the High Court 
on appeal. Reg. v, Aejun Mbgha . 11 Bom,, 281 


25. ' 


Improper ad-- 


mission in evidence of examination of prisoner.- 
When the examination of the prisoner by the Magis- 
trate had not been recorded in full as required hy 
section 205 of the Criminal Procedure Code, 1861, 
and was therefore inadmissible in evidence, and the 
other evidence was sufficient to support the conviction, 
the fact that such examination bad been admitted 
by the Sessions Court was not a ground for setting 
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EETISIOK* — CEIMIHAL CASES — conti- I 
nued. 

4 EVIDENCE AND WITNESSES— 

Irregularity in dealing witli evidence— 
conMnued. 

aside the trial on revision. Beg-, v. Kalla Lakh- 
masi . , .2 Bom., 419 : 2nd Ed., 395 

Reg-, t?. Petadi bik Bassappa 

[2 Bom., 421 : 2nd Ed., 397 

Reg. «, ViTHAJi 

[2 Bom., '^422 : 2nd Ed., 398 

Reg. V. Gang Bapg 

[2 Bom., 422 ; 2nd Ed., 398 

26. Error in mode of record- 

ing evidence. — Where the evidence was taken 
down hy the Magistrate in English, and no memo- 
randum was attached to it (as required hy section 199, 
Code of Criminal Procedure, 1861) stating that the 
evidence was read over to the witness in a language 
which he uuderstood, it was held that the accused 
was materially prejudiced, and the Court interfered 
on revision. Qgeen v. Issue Raut 

[8 W. B., Cr., 63 

27. Criminal JPro' 

eedure Code, 18*72, s. 297. — Bvidenee in dispute 
regarding land. — In a case of a dispute regarding 
land commenced under the Code of Criminal Proce- 
dure, 1861, hut continued under the Code of 1872, 
where the evidence was not recorded in the manner 
provided for by section 334) and the following sections 
of the Code, the Court set the order aside on revision. 
Khettbomonx Dasi r* Sbeenath Sibcae 

[20 W. B., Cr., 14 

28. — Criminal iPro- 

eedure Code, 1861, ss, 426, 439. — Irregularity not 
prejudicing prisoner. — Had. Police Act, 1859, s. 44. 
— A i)olice constable was tried and convicted by the 
Assistant Agent of Vizigapatam under section 44 of 
Act XXIV of 1859, and sentenced to fine and 
imprisonment. On appeal, the Agent reversed the 
conviction and sentence, on the ground that there 
had been irregularity of procedure on the part of his 
assistant in not recording evidence for the prosecu- 
tion, and in only taking down the substance of the 
prisoneris statement, and not the full statement as 
made. PCeld that the question was, whether there 
had been such error and irregularity on the part of 
the Assistant Agent as to prejudice the accused and 
to occasion a failure of justice; that if not, the 
order reversing the conviction was rendered had in 
law hy sections 426 and 439 of the Criminal Pro- 
cedure Code; that the accused did not appear to 
have been prejudiced : consequently the oi’der of the 
Appellate Court was set aside, and a re-hearing 
directed. Anonymous . . 6 Mad., Ap., 45 

29. — Irregularities concerning 

witnesses. — Irregularity in taking evidence of 
imInesses.~-'li]iQ High Court refused to interfere 
where a witness for the prosecution was examined 
after the defence was over, where the prisoner had 
notice of the evidence to be given hy the witness. 


BEVISIOH — CEIMIMAIi CASES 

nued. 

4. EVIDENCE AND kVITNESSES— 
Irregularities coneerning witnessea— 
tinned. 

and therefore was not prejudiced hy it in his cie^ 
fence. Queew v. Sham Kishoee Houdab 

[13 W. B., Cr., 36 

But see Queen v. Assanoollah 

[13 W. B., Cr., 15 

80. — Omission to ca?- 

amine and reduce to tcriting evidence of complain’* 
— The not examining a complainant and not re- 
ducing his examination into writing is not sneh an 
irregularity as to require the interference of the 
High Court in a trivial case, unless it appears pro- 
bable (of which there was no suggestion in the 
present case) that a fresh investigation would pro- 
duce a difierent result. Kabil Nusyo v. Bahae- 
ULLAH 17 W. B., Cr., 37 

31. — — Omission to ex- 

amine witnesses . — Where a Magistrate omitted to 
examine all the complainant’s witnesses before declar- 
ing the accused not guilty, the Court dealt on revision 
with the omission. Seeenath AIunule v. Seee- 
EAM Rajput . . .24 W, B., Cr., 62 

Santoo Munhle V. Abpool Biswas 

[13 W. B., Cr., 35 

32. — — — Omission to give 

opportunity to produce ivitnesses. — Hrror or defect in 
trial . — Criminal Procedure Code, 1861, s. 426 . — 
Where the accused had not his witnesses in attendance, 
and did not apply to the Magistrate to summon them 
(sections 352 and 353, Code of Criminal Procedure), 
the omission of the Magistrate to require him to pro- 
duce his witnesses was held not to prejudice the 
accused, or so as to call for interference on revision. 
Queen v. Totaeam . . 11 W. B., Cr., 15 

33 ^ — Potcer of Sigh 

Court. — Criminal Procedure Code {Act XXV of 
1861), s. S66. — JExamination of accused.— Postpone- 
ment of trial for summoning a witness. — Discretion 
of Judge . — A Deputy Alagistrate committed certain 
prisoners for trial on a charge of dacoity. Some of 
the prisoners had confessed before the Deputy Magis- 
trate, hut he failed to record the examination of the 
prisoners, or to attest it as required by section 205 
of the Code of Criminal Procedure. The Sessions 
Judge, therefore, refused to admit the examination 
of the prisoners hy the Deputy Magistrate in evidence, 
and also refused to postpone the trial for the pur- 
pose of summoning the Deputy Magistrate and 
taking his evidence in the matter. Seld that, it 
being wholly within the discretion of the Judge, 
under section 366, to say whether or not he should 
postpone the trial, or summon any witness to give 
his evidence, the High Court as a Court of Revision 
would not interfere or order a new trial. Queen 
Radha Jana 

[3 B. L. B., A. Cr., 59 : 12 W. E., .Cr., ,44 :: 
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EBYISIOH — CBIMIlfAI. CASES — conti~ j 

nuecl. 

4. EVIDENCE, AKD WITNESSES 

Irregularities coBeerning witnesses— cora- 

tinued, 

S4. Criminal Pro~ 

cedure Code, 1861^ ss, 426, 439 . — Where the evidence 
of witnesses given on a previous trial was read over 
and used in a subsequent trial at the express request j 
of the prisoners, instead of the witnesses being ex- 
amined de novo, the High Court declined to inter- 
fere, as the irregularity of procedure was one by 
which the prisoners were not prejudiced. Pubmes- 
SUB SlNail V , SOROOP Audhikaree 

[13 W. E., Cr„ 40 

85. Refusal to alloio 

witnesses to he cross-examined hy accused, — The 
refusal of the Judge to allow to be cross-examined, 
by the accused, witnesses whose depositions have 
been taken by the Magistrate, but whose evidence is 
dispensed with at the trial, was held not to be a 
matter for revision. Eeg-, r. Eattechand Vasta- 
CHAND . . . . ,5 Bora., Cr., 85 

80. — Order of Magis- 

irate refusing to recall zvitnesses for prosecution for 
cross-examination.— Ax\ order of the Deputy Magis- 
trate refusing to recall the witnessss for the prosecu- 
tion for the purpose of cross-examination is one which 
can be immediately corrected by the High Court 
under its general powers of superintendence and revi- 
sion. In the MATTER OP THE PETITION OP Ba- 
I.ILIOS. Belilios V. The Queen on the prose- 
cution OP Kali Doss Banerjee 

[19 W. R„ Cr., 53 

87^ JPoioer of Sigh 

Court, — JPenal Code, ss. 283, 291. — Mvidence not 
taken on oath. — In exercise of its powers as a Court of 
Eevision, the High Court quashed convictions hy a 
Joint Magistrate and Assistant Magistrate of certain 
persons for offences under section 283 (danger, ob- 
struction or injury to any person in a public way or 
line of navigation) and section 291 (repeating or con- 
tinuing public nuisance) of the Penal Code, in 
which it appeared that the complainants’ statement 
was not made on oath or before a Magistrate, and in 
which there was no statement of Charge or evidence 
of any kind. In the matter op Mohesh Chitnder 
[20 W. B., Cr., 55 

5. ACQUITTALS. 

88. Acquittal from wMeb. Gov- 

ernment may appeal, — Criminal Procedure 
Code, 1872, s. 297 . — It is not the practice of the High 
Court to interfere by way of revision under section 
297 of the Code of Criminal Procedure, 1872, with 
an acquittal against which the Government may 
appeal. Empress v. Chedi Rai 

[7 C. Ii. E., 142 

89, Improper acquittal. — Ac- 

fuittal on erroneous ground. — Where the senior As- 
sistant Sessions Judge on the hearing of a charge of 


REVISIONT — CRIMIHAIi CASES —contU 
nued. 

5, ACQUITTALS — continued. 

Improper acquittal— 

false evidence, without taking evidence acquitted the 
accused after calling upon him to plead, the prosecutor 
being unable to say that the alleged false statements 
of the accused were material to the trial on w^hich 
they were made, the High Court reversed the order of 
acquittal, and directed the trial to be proceeded with. 
Reg-. «. Damodhar Ram Chandra 

[5 Bom., Cr., 68 

40. -- — Trial on eni- 

denee taken in another case. — The Court set aside 
an order of acquittal passed by a Deputy Magistrate 
in a case which he tried, not on evidence taken 
before himself in the case, but entirely on evidence 
in another case before another officer (the Joint Ma- 
gistrate). Tukheya Rai v. Thpsee Kooer 

[15 W. B., Cr., 23 

41. Order for detention of ac- 

cused pending appeal from acquittal.— Power 
of Sigh Court on revision. — Where, an appeal 
having been preferred to the High Court against 
a judgment of acquittal, a Magistrate made an order 
on the parties having been arrested and brought 
before him that they should be detained in custody 
pending the decision of the appeal, ' — Seld hy 
Turner, O, C. J., and Pearson, P. (Spaneie and 
Oldeield, JJ., dissenting), that the High Court had 
no power as a Court of Revision to interfere "with the 
order. Queen v, Gholam Ismail 

[I. Ii. B., 1 AU., 1 

6. COMMITMENTS. 

42. Power to quasR commit- 

ments. — Poioer of revision by Sigh Court , — Crimu 
nal Procedure Code, 1872, s.472. — joor Stuart, 
C. P. (Spankie, j., doubting), that the High Court 
was competent, in the exercise of its power of revi- 
sion under section 297 of Act X of 1872, to quash a 
commitment made by a Court of Session under the 
provisions of section 472 of that Act, Empress v. 
Lachman Singh . . I. L. B., 2 AIL, 398 

But see Queen v. Shama Sunker Biswas 

[10 W. B., Cr., 25 

and Queen v. Sheet abam Chowdhry 

[2 W. B., Cr., 44 


7. DISCHARGE OP ACCUSED. 

48, Improper discharge.— iPfy/i 

Courfs powers of revision . — Criminal Procedure 
Code, 1882, s. 439. — Power to order commitment . — 
Revival of prosecution. — The High Court has power 
under section 439 of the Criminal Procedure Code, 
1882, if it considers that an accused person has been, 
improperly discharged, to order him to be committed 
for trial. ■Empress v. Ram Lal Singh 

[I. Ii. B., 6 All., 40. 

This was also the- case under the former Act. In 
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BBVISION — CBIMIWAI, CASES^co«<i- 

med. 

7. DISCHAEGE OF ACCUSED— 

Improper discliarge— cow^^wMed^. 

THl MATTEE OE THE PETITION OP PeOSUNNO CoO- 

MAE Ghose , . . .19 W. B., Cr., 56 

Empeess V . Gowdapa . I. L. B.j 2 Bom., 534 

In the MATTEE OP THE PETITION OP MOHESH 
Misteeb 

[I. B. B., 1 Calc., 282 : 25 W. B., Cr., 30, 67 

Empeess «. Donnelly. In the mattee op the 
PETITION op Donnelly 

[I, L. B., 2 Calc., 405 

Empeess i?. Haey Doyal Kaemoeae 

[I. L. B., 4 Calc., 16 

S. C. IsHEN Chhnheb Khemoeae V , Hijbey 
Doyal Kuemokae . . 3 C. L. B., 263 

In the mattee op Teoylokhyanath Mittbe 

[1 C. Ii. B., 83 

44 . — Dismissal of charge against 

accused, — Dismissal of case of hr each of contract 
on the ground that ActXlIl of lSo9 did not applg. 
— The High Court declined to exercise their extra- 
ordinary powers of revision in a case in which the 
Joint Magistrate dismissed a complaint of breach of 
contract under Act XIII of 1859, on the ground 
that that Act did not apply to the contract, which 
was a contract to work at a certain factory. Lyall 
& Co. v. Bam Chundbe Baodbe 

[18 W. E., Cr., 53 

8. JUDGMENTS, DEFECTS IN— 

45. Judgment without giving 

reasons. — Criminal Frocediire Code, 1882, s. 421 . — 
Agpeal, Summarg rejection of. — Judgment of Crimi- 
nal Appellate Court. — The powers conferred by sec- 
tion 421 of the Criminal Procedure Code should be ex- 
ercised sparingly and with great caution, and reasons, 
however concise, should be given for rejecting an 
appeal under that section. Where a Sessions Judge 
rejected an appeal summarily under section 4-21 by an 
order consisting merely of the words Appeal reject- 
ed,” and an application for revision of such order 
•was made to the High Court after great delay, — Reid 
that the Judge was wrong in rejecting the appeal 
without assigning any reasons for so doing, and if it 
had been taken within a reasonable time it would have 
been a valid objection. Queen-Empress v. B-am 
Naeain . . . . I. L. B., 8 AIL, 514 

40 . Judgment not containing 

substance of evidence relied on. — Omission 
to comply with s. 22S, Criminal Procedure Code. 
— Irregularity in proceedings. — Error or defect . — 
K. was tried by a Magistrate in a summary w^ay and 
convicted. He appealed to the Court of Session, 
which quashed his conviction, on the ground merely 
that the substance of the evidence on w^hich the con- 
viction was had was not embodied in the Magis- 
trate's judgment. Reid that the Court of Session 
should not have quasi ’d the conviction merely by 


BEVISIOm — CBIMI3NAL CASES— 

nued. 

8. JUDGMENTS, DEFECTS m--contimed. 

Judgment not containing substance of 
evidence relied oix— continued, 

reason of such defect, but, if it found it impossible 
to dispose of the appeal because of such defect, it 
should have required the Magistrate to repair the 
same by recording a judgment in which the sub- 
stance of the evidence should be fully embodied, and, 
if necessary, re-examining the witnesses for that 
purpose, or to have ordered a retrial with that view, 
Empeess op India v. Kaean Singh 

[I. L. E., 1 All, 680 

47 . Judgments not giving tbe 

best reasons for conviction. — Where the record 
contains ample evidence of the guilt of the accused, 
the conviction ought not to he set aside merely on 
account of the weakness of the reasons assigned for 
it. Queen 'o. Peaei Baue . 8 W. B., Cr„ 40 

43 . Omission to record 

reasons for conviction. — Omission to take 
notes of evidence in 7ion-appealahle case . — Criminal 
Procedure Code, 1882, ss. 370, 637. — In a case where 
the accused was convicted of theft and sentenced to six 
months' rigorous imprisonment, the notes of the evi- 
dence taken by the Magistrate did not afford snfS- 
cient materials upon which the prisoner could he 
legally convicted, and the Magistrate had omitted to 
record his reasons for the conviction under section 
370, clause (z) of the Code of Criminal Procedure. 
Reid by the High Court as a Court of Bevision 
that the conviction and sentence must be set aside, 
notwithstanding the provisions of section 537 of 
the Code of Criminal Procedure. In the mattee 
OP THE petition OP Yacoob. Yacoob V. Adamson 
[I. L. E., 13 Calc., 272 


49 . Power to order re-trial — 

Power of High Court as Court of Rexusio^i and Ap- 
peal. — Act XI of 1874, s, 28. — The High Court has 
full power as a Court of Bevision to order a re-trial 
when necessary. As a Court of Appeal it has the like 
power under Act XI of 1874, section 28, in cases tried 
with assessors. In the matter op the petition 
OP Luckhy Naeain Nagoey . 24 W. B., Cr., 24 

50. Ground for re-trial.— Jwjpro- 

per discharge of accused. — Per Maekby, J.-— When 
the discharge has been improper, the only proper 
course open to a Magistrate is to report the case to 
the High Court for orders, and that Court, if of 
opinion that the accused has been improperly dis- 
cWged, will order a re-trial. Empress v. Donnel- 
ly. In the matter op the petition op Donnelly 

[I. L. B., 2 Calc., 405 

51. Improper dis- 

charge of accused,' — As the case was one of improper 
discharge and came before the Magistrate under 
section 295 of the Criminal Procedure Code, 1872, the 
proper and only course for him was to report it for 
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9. BE.-TRIAL— 

Ground for., ve^trisii-^coniimed. 

orders to the High Court, which, if of opinion that 
the accused were improperly discharged, might, under 
section 297, have directed a re-trial. The case of 
Sidya bin Satya differed from. In the MATTEE of 
THE PETITION OF MOHESH MiSTEEB 

[I. L. E., 1 CalG., 282 : 25 W. R., Or., 30, 67 
10. SENTENCES. 

/See Cases tjndeb Sentence— Power of 
High Court as to Sentences. 

52. Case in wMcli sentence lias 

expired. — Criminal Procedure Code, 1882, s. 439. 
— Sigh Courts poioers of remsion, — Remsion of 
case in tchich term of imprisonment has been served. 
The High Court is competent, in the exercise of its 
powers of revision under section 439 of the Criminal 
Procedure Code, to interfere with a conviction, even 
though, in consequence of the expiry of the sentence, 
it may not be possible to interfere with the latter. 
Quben-Empeess V. SiNHA . I, Ij. B., 7 All., 135 

53 , Enhancement of sentence 

on appeal, — Criminal Procedure Code (Act X of 
1882), ss. 423, 439 . — A head constable was convicted 
under section 330 of the Penal Code, and at a trial 
before a Sessions Judge sentenced to four months’ 
simple imprisonment. The prisoner appealed. The 
High Court, in dismissing the appeal, directed, as a 
Court of Revision, that the sentence passed should 
be enhanced. Methee Am v. Queen- Empress 

[I. L. R .5 11 Calc., 530 

See Queen v. Goeachand Gope 

[B. L. R., Sup. Vol., 443 

54 ^ Enhancement of sentence 

so as to alter its nature.-^Criminal Procedure 
Code, 1882, s. 439 . — The High Court, in the exercise 
of its powers of revision, can enhance a sentence so as 
to alter its nature. Queen- Empress v. Ram Kuria 
[I. L. R., 6 AIL, 622 

55 . Setting aside conviction 

and sentence, and directing trial on graver 
offence. — Power of Sigh Court . — Conviction of 
lessier offence by Court having no jurisdiction to con- 
vict of a graver one . — When the evidence upon which 
a prisoner is convicted hy a subordinate tribunal of an 
offence within its jurisdiction discloses an offence of 
a graver character beyond the jurisdiction of that 
tribunal, the High Court may quash the conviction 
and sentence for the minor offence, and direct a trial 
before a tribunal having jurisdiction for the graver 
offence. Whether it will do so or not, is a question not 
of law hut of expediency on the facts of each parti- 
cular case. Anonymous . . 7 Mad., Ap., 5 

56 . Ground for enhancing sen- 

tence*— iSewjJeTOce clearly inadeguate. — Charge im- 
properly framed . — In a case in which the Magistrate 
referred the proceedings to the High Court with a re- 
commendation that they should be set aside because 

lY ‘ ' 
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nued, 

• " 10. SENTENCES— CO 

Ground for enhancing sentence— 

nued. 

the sentence was inadequate, it was held that it is not 
merely because circumstances occur to the Magistrate 
which would render necessary a more severe sentence 
or a different charge that the High Court should 
interfere. There must he matter on the record of 
the case showing that the charge has been improperly 
framed, or that the sentence passed is clearly inade- 
quate to the offence. Queen v. Hurnath Singh 

[20 W. B., Cr., 22 

57 ^ Ground for refusing to en- 

hance sentence. — Reference by Commissioner 
having jurisdiction. — Inadequate sentence . — The 
High Court refused to interfere on a reference made 
to it by a Deputy Commissioner in a case which was 
sent up for heavier punishment to the Deputy Commis- 
sioner under section 46, Code of Criminal Procedure, 
1861, by a Magistrate of the 2nd class, as the Court 
was of opinion that the Deputy Commissioner, instead 
of referring the case, ought under that section to have 
tried the prisoners himself, and convicted them* of any 
offence which he thought was made out against them 
by the evidence. Sobil Dass v. Chundea Deb 

[20 W. R., Cr., 15 

53 . Setting aside improper sen- 

tence. — Escape f rom illegal conjinement . — Where a 
party was sentenced hy order of the Magistrate to ten 
months’ imprisonment for escaping fcom a confine- 
ment which he was undergoing without warrant of 
law and without having committed an offence, the 
High Court, in the exercise of its powers of interfer- 
ence, set aside the order. Queen v, Rughoobur 
Singh . . . . .25 W, R., Cr., 1 

59 ^ Severity of sentence. — CrimU 

nal Procedure Code, 1861, s. 404 . — The severity of a 
sentence is not of itself a ground on which the High 
Court should call for the record of a trial or other 
judicial proceeding, under the general power of revi- 
sion. Queen v. Narapurbdby . 4 Mad., 242 

See In THE MATTER OF Krishnanand Bhutta- 
CHABJBE . . . 3 B, L. R., A. Or., 50 

S, C. In the matter of Kishen Soonbur Hhut- 

TACHARjEE . . .12 W. B., Cr., 47 

0 Q^ NTeeessity for alteration of 

conviction from one section of Penal Code 
to another. — Reference to Sigh Court.— Th.Q neces- 
sity for altering a conviction from one section to 
another for cognate offences, when the accused has 
not been prejudiced by any such error, is no sufficient 
ground for a reference to the Court of Revision. 
Empress v. Ishan Chundra Db 

[I. Xi. B., 9 Calc., 847 ; 12 C. Xj. R., 451 

01 , Conviction under repealed 

law, — Criminal Procedure Code, 1861, s. 426 . — 
Where a Magistrate convicted under certain repealed 
sections of law, the High Court refused to set aside 
the conviction, having regard to section 426, Code of 

8.C 
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10. SENTENCES— ' 
Conviction under repealed law — continued. 

Criminal Procedure, as the conviction and sentence 
might. have been passed under sections of the Penal 
Code and no substantial injury had been done to the 
accused. Pughoonath Dass v, CHtrcKEEDHUN 
Hatjt . . . . 15 W, R .3 Cr., 49 

02. Conviction under Penal 

Code of offence committed before Penal 
Code came into operation.— Proce- 
dure Code, 1861, s. 426,— Act XFII of 1862, s, 4.— 
“In a case in which the accused was charged under 
the Penal Code with an offence which was committed 
before the Penal Code came into operation, it was 
held • that, having regard to section 4, Act XVII 
of 1862, and section 426 of the Code of Criminal 
Procedure, the error of procedure was not sufficient 
to vitiate the conviction so long as the punishment 
awarded as under the Penal Code did not exceed that 
which was the legal penalty for the offence before 
the Penal Code became law. In the mattee of the 
PETITION OF MoEABEER SiNQH 

[15 W. R., Cr., 48 

03 , Conviction for separate 

offences. — Penal Code (Act XLV of 1860), ss.8S0, 

456, 457, — Xeio trial, — The prisoner was convicted 
by the Magistrate of tv/o separate offences under 
sections 456 and 880 of the Penal Code, and sen- 
tenced for both. On appeal, the Sessions Judge, 
holding that the offence proved was under section 

457, ordered a new trial for offences under sections 
457 and 380, Meld that there ought not to he a new 
trial, hut that the conviction and sentence under 
section 380 should be set aside. Queen v. Ram- 
CHAEAN KaIEX 

[B. L. R., Sup. Vol., 488 : 6 W. R., Cr., 39 

04 „ Sentence for different 

offence than that committed.— Criminal Proce- 
dure Code, 1861, s. 426,— On reference by a Sessions 
Judge in reviewing the monthly magisterial returns, 
where the conviction by the Magistrate was for 
cheating by personation, and the offence appeared to 
the High Court to be furnishing false information 
for which the punishment awarded was legal, — Reid 
that the Court, under section 426 of the Criminal 
Procedure Code, ought not to interfere with the 
conviction or sentence. Reg. v. Raghoji bin 
Kanoji 3 Bom., Cr., 42 

Reg, 'y. Babaji bin Bhau . 4 Bom., Cr., 16 

^ 05 . ^ Convietidu without jurisdic- 

tion. — Criminal Procedure Code, 1861, ss. 426, 434. 
— Revision hy High Court.— \\\ a case referred by a 
District Magistrate under section 434 of the Criminal 
Procedure Code, on the ground that the sentence was 
illegal, because the charge should have been under 
section 324 of the Penal Code, for causing hurt by 
means of a heated substance, an offence which the 
2nd class Subordinate Magistrate had no jurisdiction 
to try, and not under section 323, for causing hurt, 
of which offence the accused had been convicted, fclie 
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nued, 

10. SENTENCES — continued. 

Conviction without jurisdiction — conti- 
nued. 

Court passed no order, as it did not think it right, 
under the circumstances of the case, to direct the re- 
trial of the accused on the proper cliarge. Reg-, v , 
KmBA KOM Giesoji . . .4 Bom., Cr., 1 

00 . Offence not cog- 

nisable by Magistrute conmcting . — In a case referred 
by a District Magistrate under section 427 of the 
Criminal Procedure Code, 1861, on the ground that the 
charge should have been under section 324 of the 
Penal Code — an offence not within the cognisance of 
a 2nd class Subordinate Magistrate, and not under 
section 323, — the Court passed no order, and remark- 
ed that the case should not have been referred under 
section 427, which applies only to the Court of Ses- 
sion acting on appeal from a Court subordinate to it. 
Reg. V. Nabaji valad Vithoji . 4 Bom., Cr., 2 

07 ^ Trial on wrong charge. — 

Criminal Procedure Code^ 1861, s. 404. — Where a 
person scourged another with nettles in order to ex- 
tract property from the sufferer, and the Magistrate 
tried the case as one of hurt (under section 323, Penal 
Code) and extortion (section 384), although the ac- 
cused ought to have been charged under section 327, 
and tried by the Court of Session, the High Court de- 
clined to interfere under section 404, Code of Criminal 
Procedure, and direct a new trial, believing that sub- 
stantial justice had been done in the case. In the 
MATTEE OF THE PETITION OF TaRINBE PrOSAUB 

Baneejee .... 18 W, R., Cr., 8 

In the matter of the petition of Buwkabbha- 
REB Sein . .18 W. R., Cr., 23 

In the matter of Roopnaeain Butt 

[18 W; R., Cr., 38 

03 ^ Trial under wrong charge. — 

Conviction of non-cog nisable offence, — In a case re- 
ferred by a District Magistrate, on the ground that 
the accused had been convicted, under section 403 of 
the Penal Code, of dishonest misappropriation of pro- 
perty, whereas the charge should have been, under 
section 406, of criminal breach of trust, an offence not 
within the cognisance of the 2nd class Subordinate 
Magistrate who passed the sentence, the Court an- 
nulled the conviction and sentence, and directed the 
case to be tried before a proper Court. Reg. v. Ganu 
VALAB Ramchandra . . 4 Bom., Cr., 3 

09 , Sentence under speoiaPAct 

instead of Penal Code. — Criminal Procedure 
Code, 1872, s. 297 . — Criminal Procedure Code, 1861, 
s, 426. — Sentence under Post Office Act, XIV of 
1866. — The accused being entrusted to put a proper 
amount of stamps on a, letter and return such as 
might not he required, did not return them, but mis- 
appropriated stamps to the value of two annas, and 
was convicted and punished under section 49 of the 
Post Office Act, XIV of 1866, instead of under the 
Penal Code for criminal breach of trust. As the 
accused had not been sentenced to a larger- amount 
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10. SENTEJ^CES — continued. 

Sentence under special Act instead of 
Penal Codie-- coyitinued, 

of .piinisliiQaeiit tlian could liave been awarded for crimi- 
nal breach of trust, nor shown to have been preju- 
diced by the error of convicting him under the Post 
Office Act, the High Court refused to reverse or alter 
the sentence, pointing out at the same time that this 
was one of those cases in wdiich it was a mistake to 
look at the smallness of the amount misappropriated 
rather than to the gravity of the offence. In the 
MATTES or Nobin Chundee Dutt 

[17 W. B., Cr.j, 50 

See In the mattee oe the petition op Taeinee 
Peosahd Baneejee . . 18 W. B., Cr®, 8 

70 ^ Erroneous conviction under 

wrong section of Penal Code.— Where a Ma- 
gistrate, erroneously holding that the offence com- 
mitted was one under section 406, Penal Code, over 
which he had jurisdiction, instead of under section 
409, which was cognisable only by the Court of Ses- 
sion, tried and sentenced the accused, it was held by 
the High Court as a Court of Revision that his pro- 
ceedings were contrary to law, and he was directed to 
commit the case for trial by the Court of Session. 
In the matter op Ram Soondee Poddar 

[2 C. L. E., 615 

11. VERDICT OP JURY AND MISDIRECTION. 

71 ^ ; Ground for interference 

with, verdict. — Potver of High Court . — Verdict of 
jury not manifestly erroneou>s . — The Court will not 
interfere with the finding of a jury unless their 
verdict is shown to be manifestly erroneous. A pri- 
soner was charged under sections 302 and 304 of the 
Penal Code, and the Judge at the trial added a 
further charge under section 326. The Judge in his 
charge to the jury directed them that in the event 
of their finding the charges under sections 302 and 
304 ‘unsustainable, they might find the prisoner 
guilty under section 325. The jury unanimously 
acquitted the prisoner under the charge framed 
under section 302, and a majority of them acquitted 
him under the charge framed under section 304 ; hut 
a majority of them found him guilty under the 
charge framed under section 325. The Judge 
disagreed with their finding as regarded the charge 
framed under section 304, and referred the -case to 
the High Court under section 307 of the Criminal 
Procedure Code. The High Court refused to inter- 
fere with the verdict, on ground that the verdict 
could not be said to be manifestly erroneous, the 
Judge having heard the evidence and having expressed 
his opinion to the jury that they might find the 
prisoner guilty under section 325. Quebn-Bmpebss 
V. Jacqhiet . . . I. L, R ,5 11 Calc . 5 85 

72. — Conviction on evidence not 

amounting to proof.— A jury may he satisfied with 
a minimum of proof, and it ife beyond the power of 
the. High Court in such cases to interfere with its 
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11. VERDICT OP JURY AND MISDIRECTION 
■ — continued. 

Conviction on evidence not amounting 
to ’gTOot—continued. 

verdict j but when there is nothing which can, if 
believed, amount to proof, the case should not he put 
to the jury at all, as a verdict of guilty cannot under 
such circumstances he sustained. Under such cir- 
cumstances the Court will set a conviction aside. 
Queen v. Button Dass . 16 W. B., Cr.j 19 

73. Binding of jury as to grave 

and sudden provocation. — Criminal ^Procedure 
Code^ 1872) s. 297 . — Criminal Procedure Code) 1861) 
s. 426. — Question of fact, — Potoer of High Court . — ^ 
Under exception 1, section 300 of the Penal Code, 
the finding of a jury as to whether the offence of 
murder was committed under gave and sudden pro- 
vocation sufficient to prevent the offence from 
amounting to murder, is a question of fact with 
wdffch the High Court cannot interfere. Queen v. 
SoHEAiE . • , » • IS W. R .5 Cr., 33 

74. Omission to charge jury 

properly. — Potoer' of High Court to set aside 
verdiot.—OmisBiow to sum up properly to the jury is, 
if the prisoner is thereby prejudiced, an error in law 
such as to justify a Court of Appeal in setting aside 
the verdict, lim. n. Fatteohand Vastac.hani> 

[5 Bom.j Or., 85 

75. Misdirection.— hy jury. 

— Power to go into facts of case. — Ilode of 
dealing with directions of Judge to jury. — In a case 
tried by jury the High Court has no power to go 
into the facts of the case in order to see whether or 
not the conviction was right, that standing entirely 
upon the verdict of the jury. The Court has only to 
consider the facts in order to see whether the Judge 
has- done his duty in laying the case before tbe jury 
for tlieir consideration. Tlie mode of dealing by the 
High Court with the Judge’s summing up to the jury 
pointed out, first as regards the law and then as re- 
gards the facts. Queen n. Nimuhand Mooeerjee 

[20 W. E., Cr.5 41 

70 , — — — — H/ror in law. 

— Prejudice to accused. — Hew trial. — ■ Improper 
advice given by tbe Judge to the jury upon a 
question of fact, or the omission of the Judge to 
give that advice which a Judge in the exercise of a 
sound judicial discretion ought to give the jury upon 
questions of facfc, amounts to such an error in law hi 
summing np as to justify the High Court on appeal 
or revision in setting aside a verdict of guilty. The 
power of setting aside convictions and ordering new 
trials for any error or defect in the summing up, will 
be exercised by tbe High Court only when the Court 
is satisfied that the accused person has been preju- 
diced by the error or defect, or that a failure of justice 
has been occasioned thereby Queen v, Elahi Bax 
[B. L. B„ Sup. VoL, 459 : 5 W. B., Cr., 80 

77. : Omission to'Ieave 

material facts to ywry.— The verdict of the jury 

8 c 2 
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XL VERDICT OF JURY AND MISDIRECTION 

-^continued. 

MisdiTeGtion^eoniimed. 
was reversed, on the ground of misdirection by the 
Judicial Commssioner in not having left the cause of 
death and the prisoner’s connection with certain at- 
tempts at bribery as questions for the consideration 
of the iurv. Queen v. Kali Churn Ganuooly 

[7 W. Bo Or., 2 

YS, Prejudice to pru 

» sbner from erroneous summing up, — Where there is a 
failure of justice, or where the prisoner has been 
prejudiced by the defective summing up of the 
Judge, the High Court can interfere either by dis- 
charging the prisoner, if the evidence on the record 
is not sufficient to convict him, supposing the trial to 
have taken place with the aid of assessors, or to 
direct a fresh trial. Queen v, Muthoora Singh 
[18 W. B., Or., 66 

12. MISCELLANEOUS CASES. 

79 , Order by Collector tmder 

Penal Code.— Powjer of revision hy Sigh Court . — A 
Collector as such not being subject to the revisional 
jurisdiction of the High Court in criminal matters, 
that Court, in the e ercise of such jurisdiction, is not 
competent to deal with an alleged illegal order made 
under the Penal Code by a. Collector. In the mat- 
ter OE Dianut Hosen . . 10 C. L. R., 14 

30. Order made under s. 58 of 

, tbe Forests Act (VII of 1878) for confisca- 
tion.— CnwmaZ Procedure Code, 187'^, $. 297 . — The 
High Court was competent, under section 297 of Act 
X of 1872, to revise an order made by a District 
Judge under section 58 of the Forests Act, 1878, on 
appeal from the order of a Magistrate made under 
section 54 of that Act, the jurisdiction of the High 
Court under section 297 of Act X of 1872 not being 
expressly taken away by section 58 of the Forests Act, 
1878. .Empress v. Nathu Khan 

[I. L. R., 4 AH., 417 

31 . Valid conviction in ease 

improperly imtitVLted.~Beference to Local 
Government. — Maclean, J.— The High Court has 
power, without reference to the Local Government, to 
set aside a conviction in a case improperly originated. 
In the matter op the petition op Nobin Chun- 
33BA Banikya. Empress V. Nobin Chundra Bani- 
KYA . . . . I. L. R., 3 Calc., 560 

S. C. Nobin Chunber Banikya v. Empress 

[10 C. I., R., 369 

32. Acting without proper dis- 

cretion. — Order for prosecution. — That a Magis- 
trate has acted without proper discretion in ordering 
a prosecution is no ground for I’eversing his order. 
EmAM AlI V. SULDERUDDEEN . 9 W. R., Or., 18 

BS, Order in bona fide exercise 

01 discretion.— under Municipal Act, 
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12. MISCELLANEOUS CASES— 

Order in bona fide exercise of discre- 
tion— 

Ill of 1864 . — The Court declined to quash proceed- 
ings held under a bond fide exercise of discretion in 
a case where a fine was imposed under Bengal Act 
III of 1864, section 68, for keeping a piggery in a 
filthy state. In the matter op Aman Chinaman 
[17 W. B., Or., 58 

34 , Order passed by Magistrate 

without jurisdiction.— The High Court may in- 
terfere with and quash an order passed by a Magis- 
trate when the order is one that was beyond the power 
and out of the jurisdiction of the Magistrate to make. 
Laloo v, Adam Sircar. Government v. Sueja- 
KANT Achaejia. Dengoo Shaikh V. Adam Sie- 
CAR 17 W. B., Or., 37 

Empress op India 'd, Beeeill 

[I.L.R.,4 All.,141 

86. The Deputy Ma- 

gistrate adjourned the case to the 21st, on which 
day he ordered the case to be dismissed for non- 
attendance of the complainant j but on the following 
day cancelled that order, and revived the case on the 
ground of his having dismissed it by mistake in igno- 
rance of the complainant having petitioned for an 
adjournment by reason of sickness. The Magistrate 
on appeal reversed the order of the Deputy Magis- 
trate. As the order of the Deputy Magistrate was 
manifestly wrong, the High Court set aside the whole 
of the proceedings, and restored the case to the posi- 
tion in which it stood before the 21st. Queen v. 
Ram Naeain Ghose . . .8 W. B., Cr., 5 

86. — - Magistrate acting 

under section of Code under ivhicJi he has no jurist 
diction. — Seld that where a Magistrate professes to 
act under one section of the Criminal Procedure Code 
under ’wffiich he has no jurisdiction, but it is found 
that he has jurisdiction under some other section of 
the Code, the mistake is one which does not justify 
interference with the Magistrate’s order, if otherwise 
good, and if the accused has not been prejudiced 
thereby. Queen v. Prankisto Pal 

[14W.B.,Cr.,41 

37, Unpeasonable order for se- 

curity to Keep tbe peace.— of revision 
of Sigh Court. — Material error. — In a case of ap- 
prehended breach of the peace, the Magistrate bound 
over the parties in sums of money aggregating'oii the 
whole to R60,000 or upwards. The High Court 
quashed the order, holding that it was altogether 
unreasonable. In the matter of Juggut Chun- 
DBR Chuckerbutty . I. L, E., 2 Calc., 110 

33 , Alteration of conviction. — 

Setting aside proceedings. — Trial hyjiiry where case 
was not so triable. — The High Court will not alter a 
conviction by a Sessions Court, aided by a jury, on a 
charge only triable by a jury, to one of a nature not 
triable by such a tribunal, but will annul the proceed- 
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Alteration of conviction— 

ings, and leave the prosecution to take fresh proceed- 
ings against the prisoner on any other charge it may 
be advised. Reo. «. Naeo Gopal 

[6 Bom;, Cr., 56 

39 , Conviction in case where 

no appeal is given by Act on point of re- 
peal — New Act giving a'ppeaL — Criminal Procedure 
Code, 1882, ss. 408 and 439. — Jurisdiction of High 
Court. — On the 9th December 1882 a person was 
convicted under sections 457 and 109 of the Penal 
Code, and sentenced to three years’ rigorous impri- 
sonment by a Deputy Magistrate in Assam, exercising 
special v)owers under section 36 of the old Code of 
Criminal Procedure, Act X of 1872. The new Code 
came into force on the 1st January 1883. The pri- 
soner presented an appeal to the High Court from 
the conviction and sentence above mentioned on the 
23rd January 1883. H'eWtbat there was no appeal, 
the case being governed by section 408 of the new Code, 
but that the case was a ht one for the exercise of the 
High Court’s revisional jurisdiction, and should be 
dealt with under the powers conferred on the High 
Court by virtue of that jurisdiction. Rong-ai ©. 
Empeess . . . I, L. B., 9 Calc., 613 

S, C. In the matteb op Eangai 

[12 C. L. B., 600 

90. ^ Defect in form of summons 

to persons to sliow cause why they should 
not give security for keeping the peace.— 
Defect not prejudicing persons required to show cause., 
— Certain persons were convicted by a Magistrate of 
the first class of assault, an offence punishable under 
section 352 of Act X of 1877. The ease was brought 
to the knowledge of the High Court by the complain- 
ant preferring a petition to it, together with a copy of 
the Magistrate’s order. This petition was laid before 
Steaight, J., who, observing that the case was one in 
which the Magistrate should have taken security from 
such persons for keeping the peace, as provided by sec- 
tion 489 of Act X of 1872, directed the Magistrate to 
summon such persons to show cause why they should 
not be required, under section 491 of that Act, to enter 
into a bond to keep the peace. The Magistrate 
accordingly summoned such persons as directed, the 
summonses setting forth that they were issued 
‘‘ under the orders of the High Court.” The Magis- 
trate took evidence on behalf of such persons, and 
eventjially made an order requiring such persons to 
enter into a bond to keep the peace. Such persons 
■were fully aware of the order made by Straight, *7. 
Such persons applied to the High Court to set aside 
the order requiring them to enter into a bond to keep 
the peace, on the ground that the Magistrate had not 
proceeded of his own motion, hut under the order of 
Stbaig-ht, t/., which was made without jurisdiction; 
and on the ground that the summonses had not set 
forth the report or information on which they were 
issued. Held by Stuart, C. J., that, inasmuch as 
Straig-ht, j., when he made his order, represented the 
full authority and jurisdiction of the High Court, 


BEVISIOKT — CBIMIJNAX. OASES— 

nued. 

12. MISCELLANEOUS CASES-coj^gMwe^. 

Defect in form of summons to persons to 
show cause why they should not give 
security for keeping the peace— 002 ^^ 4 - 
. nued. 

such order was final, and the application could not be 
entertained. Held by Pearson, J., Spankie, J., 
and Olbpield, J, (Spankie, doubting whether 
such order could he questioned), that the order of 
Straight, J., was one which he was competent to 
make as a Court of Revision under section 297 of 
Act X of 1872. Held by Pearson, J., and Spankie/ 
J., that, inasmuch as such persons had not been in 
the slightest degree prejudiced by the defect in the 
summonses which were issued to them, such defect 
was not a ground on which to set aside the Magis- 
trate’s order requiring them to enter into a bond to 
keep the peace. Empress v. Muhammad Japir 

I. L. B., 8 AIL, 645 

91 ^ Order confirming order for 

security for good behaviour, — P/o- 
cedure Code, 1861, ss. 404, 408. — An order of a 
Sessions Judge confirming an order directing security 
for good behaviour made by the Magistrate was held 
to be open to revision. In he Juswunt Singh 
[1 Ind. Jur., ]N. S., 301 : 6 W. B., Cr., 18 

Also an order for maintenance. Reg. n. Thazu 
BIN Ira . . » . .5 Bom., Cr., 81 

92. Order rejecting appeal with- 

out calling for record and proceedings. — 
Criminal Procedure Code, 1872, ss. 278, 285. — Order • 
under s. 278. — An order under section 278 of the 
Code of Criminal Procedure by the Appellate Court, 
rejecting an appeal on a perusal of the petition of 
appeal and the copy of the judgment or order ap- 
pealed against, and without calling for the record and 
proceedings of the case, is a final order falling within 
the scope of section 285, and is not subject to revision. 
Empress u. Mahomed Yashin 

[I. li, B., 4 Bom., 101 

BBVIVAL OP ORIMINAD PROCEBD- 

mas. 

See Cases under Complaint — Retiyal 
OP Complaint. 

See Criminal Procedure Code, 1882, ss. 
436, 438 (1872, s. 296). 

[I. D. B., 4 Gale., 16, 64T 
I. L. B., 2 AIL, 670 

See Revision— Cbim INAL Cases — Dis- 
charge OP Accused. 

[I. D. B., 1 Gale., 282 
I. D. R., 2 Calc., 406 
I. L. R., 2 Bom., 634 
19 W. R., 56 
I. D. R., 6 AIL, 40 
I. L. R., 4 Calc., 18 
' ■ 1 O. D. R., 83 

3 0. L. B., 263 
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EEVIVAL OF DECEEE. 

See Deceee— Eevital oe Dbceee. 

[3 B. L. B., Ap., 94 : 12 W. R., 28 
See Limitation Act, 1877, art. 179 (1871, 
AET. 167) — Period prom which Limi- 
tation RUNS — Continuous Proceed- 
ings . . .24 W. B.5 143 

See Right oe Suit— -Decrees, Suits on — 

[I. L. B.., 7 Calc., 74 

REVIVAL OF PROCEEDINGS IN EXE- 
CUTION. 

See Cases under Execution op Decree 
— Execution against Bepeesenta- 

TIYES. 

See Limitation Act, 1877, art. 178. 

[[I. Xj. R.j 5 Boni.j 29 

REVIVAL OF PROSECUTION. 

/See Cases under Complaint— Revival 
OP Complaint. 

See Cases under Revision— Criminal 
Cases— Discharge op Accused. 

REVIVAL OF SUIT. 

See Abatement op Suit— Suits. 

[I. L. R., 5 Calc., 139 

See Cases under Limitation Act, 1877, 
ART. 171. 

See Limitation Act, 1877, art., 178. 

[I.X. R., 6 Calc., 60 
I. L. R., 8 Calc., 420 
I. L. E.., 5 Calc., 139 
„ I. L. R., 5 Bom., 29 

See Parties— Substitution op Parties 
—Dependants . I. L. R., 6 Calc., 777 

Notice of revival. — Before a 

suit can be revived, notice should be served upon the 
opposite party to appear in support of the decree 
as originally made. Hueo Mohun Mookerjee v. 
Mohendeonath Chose , . 16 W. R., 135 

2. RigRt to revive suit.— 

ZIII of 1S60, s. 2 , — Civil Procedure Code, 1859, s. 
378. — Section 2, Act LIII of 1860 referred to 
appeals and also to suits, and as the suit of the spe- 
cial appellant, which had been decreed in the Court of 
first instance, was dismissed by tbe lower Appellate 
Court, the special appellant was held entitled to a 
revival of his suit. Section 378, Act VIII of 1859, 
refers to applications for review of judgment, but 
this was an apiplication for revival of the suit under 
section 2, Act Llil of 1860. Bungsheedhur Mun- 
DUL v . PuDDO Lochun Roy . W . R., F. B., 11 
[1 Ind. Jur., O. 8., 5 : MarsL., 38 : 1 Hay, 90 

S. Revival of suit by successor 

of Judge. — JEx parte decree, — Act X of 1859, s. 58. 
— Where defendants against whom an ece parte decree 
has been passed by a Collector applied to bis successor, 
under section 58, Act X of 1859, for a revival of the 
suit, showing good and sufficient cause for their non* 
appearance, and that there had been a failure of 
justice, the successor was competent to alter or rescind 


REVIVAL OP SUIT.— Revival of suit by 
successor of Judge-^r-con^iwwet^. 
his predecessor’s decree according to the justice of the 
case. Rughoo Mohinee Dossee v. Kashee Nath 
Roy Chowdhry. Kashee Nath Roy Chowdhby 
V. Shabiteee.Soondubee Dossee 

[10‘W. R., 156 

4 . Effect of revival.— X of 

1859, s. 58 . — The revival of a suit under Section 58, 
Act X of 1859, did not reopen the ease as regards 
all the defendants, but only as regards the party who 
had applied to have his particular case revived and 
heard on the merits. Bbojonath Suemah Chuoh- 
eebutty V , Anund Moyeb Debia Chowdhrain 

[7 W, R., 237 

5 ^ ^ Form of order for revival.— 

Abatement . — Civil Procedure Code {XIV of 1882), 
sfi. 365, 366, 371. — The plaintiff died on the 28th 
August 1883, and in December 1884 letters of ad- 
ministration to his estate were granted to the Ad- 
ministrator General, The defendant died in June 
1884, leaving a widow and one son him surviving. 
By his will he appointed two executors. On the 3rd 
February 1885 the Administrator General took out 
a summons to revive the suit. Seld that, notwith- 
standing the pu'ovisions of section 365 of the Civil 
Procedure Code (XIV of 1882), and of the Limitation 
Act, XV of 1877, it was competent for a Judge in 
chambers to revive the suit by making an order for 
abatement under section 366 of tbe Code, coupled 
with an order under section 371 setting aside the 
order for abatement. Fulvahu v. Goculdas 
Vallabhdas . . . I. L. R.s 9 Bom., 275 

— Mode of revival. — Peviml by 

Bill. — Civil Procedure Code, 1877. — There is nothing 
ill the Civil Procedure Code to prevent a suit being 
revived as before it was passed by Bill, if the simpler 
mode of proceeding is for any reason not available. 
Attermony Dossee «).- Hurry Doss Dutt 

[I. L. B,., 7 Calc., 74: 9 C. L. R., 357 

RIGHT OP APPEAL. 

See Cases under Appeal — Right op 
Appeal, Eppect op Repeal on— 

See Cases under Assignment op Chose 
IN Action. 

See Civil Procedure Code, 1882, s. 3. 

[I, L. R., 4 Gale., 825 

See Civil Procedure Code, 1882, s. 244 
—Parties to Suit . 2 C. L. B., 545 

See Execution op Decree — Execution 

BY AND against REPRESENTATIVES. 

[I. L. B., 3 Calc., 371 

See Nawab Nazim op Bengal Debts Act. 

[21 W. B., 59 

See Practice — Civil Cases -Appeal. 

[1. L. R., 3 Calc., 228 

I. L. B., 9 Calc., 738 

See Superintendence op High Court— 
—Civil Procedure Code, a. 622. 

[I. L. B., 8 Mad., 192 
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RIGHT OF 

Deprivation of— 

See Cbiminil PiioCEEDiNOs. 

[I. L. R., 4 Gale., 18 

^ 1 . Appeal from favourable de- 

cision. — There is nothing in strict law to, prevent 
a party, acting for himself or through his guardian, 
from appealing- against a" decision in his favour. 
Stephenson v, Unnoda Dossee 

[6 W. B.., Mis., 18 

2. Appeal by defendant from 

decision as dismissing suit oil wrong 
ground. — Civil Procedure Code, IS 59, ss. 832, 334, 
337, — Decree. — Decision. — Although section 332 of 
Act VI 11 of 1859 provides that an appeal shall lie 
from the decrees of the Courts of original jurisdic- 
tion, sections 334 and 337 show not less clearly that 
the decisions of tlie Court may be im]3ugned in the 
appeal and considered by the Appellate Court. 
Where a suit was dismissed, therefore, the defendant 
was lield entitled to appeal from the decision, though 
the decree was in his favour, as he contended it had 
been dismissed on a wrong ground. Sheo Gholam 
Singh v. Nuesingh . . . 4 W., 120 

Contra, Chowdhev Mahomed Momin v. Luta- 
_ . PUT J-IossEiN . . . 13 W. B., 239 

Contra, Shama Soondueee Debia v. Digam- 
BUKBB Debia ... 13 W. R., 1 

3. Change of jurisdiction dur- 

ing suit. — Munsif with powers of Small Cause 
Court. — Dffeet of change on r ight of appeal. — Peng. 
Civil Courts Act {VI of 1871), s. 29. — The investi- 
ture of a Munsif with the powers of a Small Cause 
Court under section 29, Act VI of 1871, does not de- 
prive parties to pending suits of any right of appeal 
which they might have liad ,• the general rule being 
that the law as it existed when the action commenced 
must decide the riglits of the parties, unless the 
legislative authority expresses a clear intention to 
vary those rights. Ghotae Mundle v. Kajeoo 

[16 W, B., 227 

4 , Right of new relators to 

appeal. — As to the terms on which new relators 
will be allowed to come in after decree to prosecute 
an appeal. Advocate Genbeal v. Muhammad 
Husen Huseni . . .4 -Bom., O. C., 203 

5 , Appeal by party struck out 

of suit in lower Court. — A person was- once 
made a party to a suit, but the decree was set aside, 
the suit as against him dismissed, and the case 
remanded for trial. From this last decision he 
appealed. The Court ordered the appeal to he struck 
off as made by a party no longer a party to the suit. 
Gohool Feeshad Discheet V. Brojo Monee 
Debia ..... 24 W. B., 259 

0 ^ Appeal after intervener had 

appealed and bis name taken off record of 
suit. — •Reopening of case on remand. — A suit hav- 
« ing been decided by the first Court after an intervenor 
had been made a party under section 73, Code of 
Civil Procedure, 1859, it was remanded on the appeal 


BIGHT OF APPEAL .-Appeal after in- 
tervenor bad appealed and bis name 

taken off record of suit-continued. 
of the intervenor, wdiose name was ordered to be ex- 
punged from the ' record. The suit was decided 
again in favour of the j)laintiff, but the decision 
was reversed on appeal. Seld that the fact of the 
defendant having, in the first instance, allowed the 
intervenor alone to appeal, did not debar him, after 
the case was reopened by remand, from appealing in 
his own person. Bucha Singh v. Mashooh Adi 
Beg 15 W. E-., 572' 

7. Right of pro formfi defend- 

ant to appeal. — A pro forma defendant against 
whom no judgment has been given has no right to 
appeal, even if another party has been found to be 
the owner of land which he claims j for such finding 
cari'ies with it no legal consequence as against him. 
Ram Doss Lusheue t’. Hueeehur Mookeejee 

[23 W. R., 86 

3 . Bight of party opposing will 

in ease of application for certificate under 
Act XXVII of \SQO.— Party not opposing 
grant of certificate. — A widow having applied, under 
Act X'XVII of 1860, for a certificate under her 
deceased ImshaiuVs will, his brother came in not as 
a claimant of the certificate, and impugned the 
widow^s allegation that the deceased Imshand had 
made a will. The Judge upon this went into the 
evidence, found in favour of the will, and granted 
the certificate applied for. Against this order the 
brother appealed to the High Court. Eeld that the 
appellant had no locus standi, as the appeal contem- 
plated in section 6 was limited to persons in conflict 
with the original petitioner as claimants. Ram 
Lall Mookeejee v. Komola Kaminee Debee 

[24 W. 92 

9 ^ Appeal brought by principal 

in suit where agents have sued. — The plain- 
tiffs, kariiidas of the appellant, having brought a 
suit ill their own name, the suit was dismissed on 
the merits, and appeals preferred by the appellant 
in his own name to the Judge and to the High 
Court. Held that the procedure was illegal, and 
the decrees of the lower Courts must be set aside. 

FyAZ-OOD-DEEN V. PUDMEB » . 4H. W.jGS 

10 Eight of appeal by heirs.— 

Appeal against joint heirs.— Civil Procedure Code, 
1859, s. 102 . — Continuance . — Section 102, Act VIII 
of 1859, does not bar the right of heirs to proceed with 
an appeal as against joint heirs. Luteeeoonissa 
Bibee v. Rajaooe Ruhman . . SW, B., 84 

ll^ — Want of interest in subject 

of appeal— Appeal by sons of Hindu widow after 
finding adverse to her right.— have a Hindu widow, 
lointly with her sons, sued for confirmation of title, 
and both the Courts below found adversely to her 
title to hold the land in dispute as separate property, 
it was held that her sons, who had no interest in the 
result of the suit, were not competent without her to 
prefer a special appeal. Dooega Pbrshad Moha- 
PATTUE V. Radhamohun Mytbb . 15 W. R.j 536 
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BIGHT OF APPEAL— 

12 , Right of eo-mortgagor to 

appeal. — Sale of equity of redemption, — One of 
several co-mortgagors cannot appeal against a fore- 
closure decree when the equity of redemption has 
been sold before the institution of the suit. Kottalb 
Uppi Kalliyatt Panoli Kxjnni Kutti 

[1 Mad., 7 

IS, Right of appeal as to costs. 

— Disclaimer of interest in subject-matter of suit , — 
The fact of a defendant having, in the Court of first 
instance, disclaimed any right or interest in the land 
in a suit, does not deprive him of the right to appeal, 
if a judgment is given against him with costs. 
Nund Coomae Sinoh d. Gunga Pebshab Naeain 
Singh . ■ . . . .10 W. B., 94 

14 . — Right of purchaser to appeal 

on death of Assignment of interest 

in subject-matter of suit. — A. sued B. in the Court 
of first instance, and obtained a decree declaring 
A/s right to a house. The District Court, on appeal, 
reversed this decree and rejected A/s claim. The 
High Court reversed the decree of the District Court, 
and remanded the appeal. The District Court, on 
remand, made a decree confirming the original decree 
of the Court of first instance in A.’s favour. Sub- 
sequently to the last-mentioned decree of the District 
Court, B. sold the house to C. B. then preferred a 
special appeal to the High Court, hut died before it 
was heard. Meld, under Act VIII of 1859, that C, 
could not carry on the special appeal after B/s death. 
Moeeshwae Bapuji Peatak d. Ktjshaba Shan- 
KEOJi . . , . I. L. R., 2 Bom., 248 

15 . — Appeal from order prior 

to decree. — Civil Procedure Code, 1859^ s. 363 . — 
Objections having been successfully raised, under 
section 246, Act VIII of 1859, against a decree-holdePs 
attachment of a tenure as the property of his judg- 
ment-debtor, he brought a regular suit and obtained 
a declaratory decree that the property belonged to 
his debtor. He then took out execution, attached, 
sold, and himself purchased the property in question. 
Tlie objector meantime appealed to the Privy Council, 
and, having obtained a decree reversing the declara- 
tory decree, took out execution against the opposite 
party for costs and wasilat. The opposite party 
objected, but the Judge allowed the execution to pro- 
ceed, and deputed an Ameen to ascertain the amount 
of mesne profi.ts collected. Held that the J udge's order 
was not an order prior to decree within the meaning 
of section 363 of the Code, and that the opposite 
party was entitled to appeal against the principle 
that he was liable, without waiting the result of the 
Ameen^s Investigation. Gopal Chunder Chttckbr- 
BUTTY V. OoBOY Lall Dey . . 12 W. B., 411 

10 , Right of party to suit not 

a party to compromise to appeal from order 
made in execution of decree on compromise. 
— Civil Procedure Code, 1882, s. 22d* — Resistance to 
execution. — Procedure. — In a suit for partition, a 
compromise was entered into by all the parties except 
R, anda decree obtained on the terms thereof. In 
execution S. was dispossessed and presented a petition 


RIGHT OF APPEAL.-Riglit of party to 
suit not a party to compromise* to appeal 
from order made in execution of decree 
on compromise— 

to the Court, objecting that the decree was not bind- 
ing on her. The petition wasjrejected. Meld that the 
objection raised by S. ought to have been investigated 
under section 244 of the Code of Civil Procedure, and 
that /S', was entitled to appeal against the order re- 
jecting the petition. Sankaeavabivammal v. Ku- 
MAEASAMYA X. L. B., 8 Mad., 473 

17 . Appeal from original deci- 

sion after review granted illegally has been 
set aside. — Where a suit under the rent law was 
dismissed, and the Munsif granted a review of 
judgment on fresh evidence wuthout satisfying him- 
self that it had been out of plaintiff’s power to 
produce such evidence at first, — Held that the Mun- 
sif had acted illegally and without jurisdiction, and 
that the Subordinate Judge was right in revers- 
ing his judgment after the re-hearing, hut that 
the decision did not prejudice plaintiff’s liberty to 
appeal from the original decision. Betts v. Bonsi 
Mundub . . . 0 25 W* B., 343 

RIGHT OF OOCUFAHOY. 

Col. 

1. Acquisition oe Right • , . 6174 

(а) Peesons by whom Right may 

BE acquired . . . 5174 

(б) Subjects oe Acquisition . 5179 * 

(c) Mode or Acquisition . , 5184 

2. Loss OE PoEFEiTUEi OE Right . . 5193 

3. Teanbebe oe Right . , .5196 

See Kabuiiat— Right to Sue. 

[2 B. B. B., S. H., 15 

See Lanbboed and 'I’enant— Mibasibaes. 

[I. L. B., 1 Mad., 205 
See Sale eoe Aeeeaes oe Rent — Incum- 
BEANCES . 5 B. L. R., Ap., 18, 20 

1. ACQUISITION OP RIGHT. 

(a) Persons by whom Right max be acquired. 

1 . Cultivating ryots at fixed 

rates. — Act X of 1859, s. 6. — Ryots holding since 
permanent settlement at varying rates of rent . — Act 
X of 1859 provided for two classes of ryots only, 
— viz., those who have held and cultivated the land for 
a period of twelve years, and those who have held at 
fixed rates from the time of the permanent settle- 
ment ,• it made no provision for ryots who have held 
since the time of the permanent settlement at varying 
rates. Such a ryot acquired no right of occupancy 
on that ground. Dinobundhoo Dey v. Rambhone 
Roy ..... 9 W, R,, 522 

2. Cultivating ryots.— X of 

1859, s. 6. — Sub-lessors to actual cultivators.-^ Only 
those tenants who cultivate their lands or sub-let » 
them to actual cultivators of the soil were entitled to 
rights of occupancy under section 6, Act X of 1859. 
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EIGHT 'OP OCCUPAK*OY-co?^^i7»«e£l. 

1. ACQUISITION OF continued. 

(a) Peesons bt whom Right may be acquiebd 
, — eontimed. 

Cultivating ryots— continued, 

Bindeabfn Chhndee Chowdhey V. Issue Chun- 
BEE Biswas . . . W. B., 1864:, Act X, 1 

a Act X of 1859, 

s. 6, — Actual cultivators. — Ryots deriving profits 
directly from produce. — The benefits of section 6 of 
Act X of 1859 were not restricted to those who with 
their own hands till the soil, but applied to those who 
are actual cultivators in the sense of deriving their 
profits, from the produce directly. Kaleechuen 
Singh v, Ameeeooddeen . .9 W. E., 579 

4 . Holders of land . — Act X of 

1859, s. 6. — Land cultivated hy other than ryot . — 
Section 6 of ActX of 1859 applied to land *"held” as 
well as to land “ cultivated,^^ and although a tenant 
may not have personally cultivated, but may have 
made over the land to another to cultivate (assuming 
that by custom he has such power), he still may gain 
a right of occupancy if he continues to be recognised 
hy the zemindar as the holder of the land. Butabee 
Begum v. Khooshal , ' , . 2 H. W., 24 

5 , Possessors of ryoti tenure. — 

Test of ryoti interest as distinguished from mere right 
to collect rent. — R^r Field, J. — The only test of a 
ryoti interest is to see in what condition the land was 
when the tenancy was created. If ryots were already 
in possession of the land when the interest was 
created, and the interest was a right, not to the 
actual physical possession of the land, but to col- 
lect the rents from the ryots, the interest is not ryoti. 
If, on the other hand; the land was jungle, or unculti- 
vated or unoccupied, and the tenant was let into 
physical possession of the land, the interest would be 
ryoti, and the nature of that interest would not 
be altered by the fact of the tenant subsequently sub- 
letting to under-tenants. Duega Peosunno Ghose 
V. Kali Das Dutt . . 9 C. L. E., 449 

0 ^ Holder of ryoti jote.—Ac^Xo/ 

1859, s. 6. — Right against purchaser of putm talooh. 
— The holder of a ryoti jote was protected by section 
6, Act X of 1859, and had a clear right of occupancy 
against the purchaser of the putni talook fourteen 
years after his purchase. Woomanath Roy Chow- 
DHEY V. ROGHOONATH MiTTEE 

[[5 ■ E.j Act 63 

• 7 , Persons not holding as ryots 

or middlemen. — Ad X of 1S59, s. 6. — Persons 
who are not shown to have held possession of lands, 
of which they complain they have been illegally 
dispossessed, as ryots, or in any other sense than 
as middlemen receiving rents from the actual culti- 
vators, did not come under section 6, Act X of 1859, 
and cannot acquire any rights of occupancy. Gopeb 
Mohun Roy v. Sib Chundee Sen . 1 W. E., 68 

Tenant holding a term under 

a farming lease . — Act X of 1859, s. d.— A tenant 


BIGHT OP OCCIJPAHOY-cow^mwfl. 

1. ACQUISITION OP lilGET— continued, 

(a) Pebsons by whom Right may be acquieeb 
—continued. 

Tenant holding a term under a farming 
lease — continued. 

holding a term under a farming lease of land which * 
he might sub-let is not a ryot, and therefore did 
not by twelve years^ occupation acquire a right of 
occupancy under Act X of 1859, section 6. Hueeish 
Chundee Koondoo v. Alexander . Marsh., 470 

9 , — • Middleman. — Party suhdetting. 

— Act X of 1859, s. 6. — The mere fact of a party 
suh-letting did not make him a middleman ex- 
cluded from the privileges of section 6, Act X 
of 1859. The real question for trial is whether 
he was or was not a ryot, or one who held land under 
cultivation by himself or others who took for him 
under his supervision as a superior cultivator,* or 
wdiether he was a middleman because he really did 
not cultivate in the sense of section 6, hut was a 
general leaseholder or a speculator in land rent. 
Ram Mungul Ghose v. Lueheenaeain Shaha 

[1 W. E., 71 

XO. — Sub-tenant of cultivating 

ryot, — A soh-tenant of a cultivating ryot cannot 
acquire a right of occupancy. Ketal Gain v. N adue 
Mistebe . .. . o 6 W, E., 168 

IX, , — Sub-lessee from occupancy 

ryot.— X of 1859, s. 6. — A sub-lessee from a 
ryot having a right of occupancy could gain no right 
of occupancy for himself under section 6, Act X of 
1859. Gilmoee V. Subbbssueee Dossbe 

[W. E., 1864, Act X, 72 

Nil Komul Sein v. Danbsh Shaikh 

[15 W. B., 469 

Unnobooena Dossee V. Radha Mohun Patteo 

[19 W. B., 95 

Haran Chundea Pal «. Mukta Sundaei Chow- 

DHEAIN 

[1 B. L» E., A. 0., 81 :■ 10 W. E., 113 

Contra, Abdool Jubbae v. Kales Churn Dutt 

[7 W. E., 81 

Ramdhun Khan v. Haeadhan Paeamanick 

[9 B. L. R., 107, note : 12 W. B., 404 

X 2 . Byot holding over after sub- 

ImsB.—Ad X of 1859, s. 6.— A right of occupancy 
under section 6, Act X of 1859, conld not he acquired 
hy a ryot holding over for more than twelve years 
after the expiration of a sub-lease for a term by a ryot 
having a right of occupancy. Jummeeuttunnissa 
V. Nooe Mahomed . W. R., 1864, Act X, 77 

X3. Tiecadar. — Obligation on iieca^ 

dar to restore tenure. — A tiecadar is bound’ to restore, 
his holding to the zemindar in the condition in which 
he got it when his lease is over, and cannot acquire 
a right of occupancy under it. Ram Saeun Sahoo 
V. Veeyag Mahton . . 25 W, B., 654 
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EIGHT OF OCOV'PA'EOY—conUmed, 

1. ACQUISITION OF MGRT-^conUnued, ' 

(a) Pebsons by whom Rig-ht mat be acquired 
— continued, 

14 ^ Purchasers from neem. 

howladars. — Neem liowlas, Nfahire of . — Transfer- 
able tenures. — Neem liowlas {even tliougli they may 
not comprise tlie right of holding at a fixed rent), and 
all other such rights of occupancy established by the 
ancient prescription and custom of the country, are 
transferable tenures. Purchasers from neem how- 
ladars are consequently entitled to rights of occu- 
pancy. JuGGUT Chunder Roy n. Ramharaih 
Bhuttaohaejee ... 1 W. R., 126 

15 . Tenants of temple lands 

at a specified rent so long as they hold. — 
Occupancy riyhts, Proof of. — Tenancy from year to 
year. — Ffty years^ tenure. — Puralcudi. — In a suit 
brought in 1882 by the trustee of a temple to eject 
tenants upon notice to quit, the tenants pleaded that 
they were entitled to occupy the lands permanently, 
and proved that their predecessors had cultivated 
since 1830. In that year a miichalka had been exe- 
cuted by which the tenants, who were therein styled 
purakudis (a term which does not usually denote 
tenants with right of occupancy), bound themselves 
to pay a specified rent so long as they held the lands 
of the temple. Held that the tenants had not ac- 
quired a riglit of occupancy, and were merely tenants 
from year to year. Thiag-araja v. Ghabasamban- 
THA. Sabeamanya V. Gnanasambantha 

[I. L. E„ 7 Mad., 374 

10 ^ Government ryot in Assam. 

— Act X of 1859 i s. 6. — A Government ryot can ac- 
quire a right of occupancy in respect of lands culti- 
vated by him under the rent law in force in Assam. 
Koi^aeam Gaonbueah V. Dhatoaeam Thakooe. 

[I. L. B., 6 Calc., 196 : 7 C. L. R., 47 

But see Peasibha Narayan Kobe v. Mahkoch 

[I. L. R., 9 Cale., 330 : 11 C. L. R., 554 

17 . Farmer of revenue or pro- 

prietary riglit. — A mere farmer of revenue or 
proprietary right cannot acquire a permanent right of 
occupancy. Ksishnasami Pillai v. Vaeadaeaja. 
Vaeadaeaja V. Veneatachala Pillai 

[I. L. R„ 5 Mad., 345 

13 ^ Zemindar occupying Ms own 

lands. — Transfer of zemindar i.— k. zemindar occupy- 
ing his own lands as nij-jote cannot, when the zeniin- 
dari passes into other hands, lay claim to them on 
the ground that he is a ryot with rights of occupancy. 
Reed v. Seee Kishen Singh . 15 W. R., 430 

19 ^ OccTipant of land rent-free. 

•^Beng. Act VIII of 1869, ss. 6 and 22 . — A party 
who has been in the occupancy of land without pay- 
ing any rent is not entitled to the protection of Bengal 
Act VIII of 1869, section 6, or of section 22, even 
on the ground of a right to hold the land rent-free. 
Kales Krishna Deb v, Seashonee Dasseb 

[25 W. R., 42 


RIGHT OF OCC'U'PAlAQY--contimmL 
1. ACQUISITION OF 

(a) Persons by whom Right may be acquired 
— continued. 

20. Assignee of semiiidar.— 

Act X of 1859, s. 6. — A person occupying land mere- 
ly as the assignee of the zemindar and cultivating 
because of the opportunity thus' afforded, cannot, 
under colour of that character, acquire the riglits ad- 
verse to the zemindar or claim the benefit of Act X of 
1859, section 6. W oomanath Tewaeee v. Koonuun 
Tewaeee . . ' . . .19 W. R., 177 

21 . Person liolding as ryot and 

as farming tenant. — Assignee of landlord's- in- 
terest. — Where a person holding land at first as a ryot, 
subsequently obtained a farming lease of it, and thus 
became assignee of the landlord’s interests, he was held 
at the expiration of the lease not to have acquired an 
occupancy right. Where a lyyoti interest co-exists 
with a farming lease, the ryoti interest remains un- 
changed in character during the currency of the lease. 
Savi 'y. PuNCHANUN Roy . . 25'W. R., 503 

22. Possession as servant— Act 

X of 1859, s. 6. — Possession without payment of 
rent. — Mere possession for twelve years in the capacity 
of'a servant did not create a right of occupancy under 
section 6, Act X of 1859 ; rent must be shown to have 
been paid so as to make the occupier a ryot. WoOMA 
Moyeb Buemonya V. Bokoo Behaea 

[13 W. R., 333 

23. Heir to^ tenant-at-will.— A 

person cannot claim a right of occupancy as lieir of 
a tenant-at-will. Busheeroodbeen v. Dal Chunb 

[3 Agra, 236 

24. Firm, Members of,— Tram • 

mission of rights in firm to changing members of -it . — 
A firm of capitalists taking a lease of lands from a 
zemindar, and iraiismitting their rights to the chang- 
ing members of the firm, cannot, by any length of 
occupation, acquire occupancy riglits under ection 6 
of Act X of 1859, or Bengal xict VllI of 1869. Rai 
Komul Dossee y. Laidley 

[I. L. R„ 4 Calc., 957 

25. Indigo concern. — Power to ac- 

quire right of occupancy. — Corporation. — An “ Indi- 
go Concern” or “ Firm” has no corporate or legal ex- 
istence so far as the question of a right of occupancy 
is concerned, which can only be recognised in par- 
ticular individuals. Cannan v. Kylash Chundee 
Roy Chowdhrt . . .25 W. R„ 117 

26. Partnership hold- 

ing a cultivating lease. — Indigo concern as a cul- 
tivating ryot, — Beng. Act VIII of 1869, s. 6. — A 
firm owning an indigo concern, and carrying on the 
manufacture of indigo, took, in the collective names 
of Robert Watson & Co., a cultivating lease of certain 
lands which they held continuously for more tlian 
twelve years ; cultivation of these lands being carried 
out by the servants of the firm, and also by sub-tenants. 
Held that the lease must he taken to be a lease to 
the individuals who were at the time of the grant 
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BIGHT OB OCCUPAHCY — continued. 

1 . ACQUISITION OF RIGHT— 

(a) Persons by whom Right may be acquired 
— continued. 

Indigo eoneern — continued. 

meiiil3ers of the firiiij and .that under the circum- 
stances of the particular case they had obtained an 
occup)ancy right. Qwcere,— Whether a right of occu- 
pancy could have been obtained in this case if the 
whole of the original grantees had died, either before 
the completion of the twelve years of occupation, or 
after acquiring a right of occupancy ; or if it could 
be obtained, whether such right could, according to 
the custom of the locality, be transferred to persons 
subsequently admitted as members of the firm. The 
test of a ryoti lease is, whether the lease has been 
originally granted for the purpose of cultivation, and 
if it has been so granted, it is none the less a ryoti 
lease, though the lessee may happen subsequently to 
sub-let. Laidley v. Gour Gobind Saskab 

[I. L. R., 11 Caie„ 501 

(5) Subject oe Acquisition. 

27 , Laiid to wliieh addition has 

been made. — Addition creating fresh tenure of 
whole. — Land which is held as one tenure is either 
subject to a right of occupancy as a whole, or it is 
not subject to any right of occupancy as to any part 
of it. If the wd'iole land has been lield for more than 
twelve years, then the tenant has a right of occupancy; 
but if within tw^elve years the tenant has been allowed 
to take possession of fresh lands, and such addition 
was intended to create a fresh tenure, then as regards 
the whole a right of occupancy has not been ac- 
quired, altliougb a portion has been held for more 
than twelve years. Amar Chanh Lahata u. Buk- 
SHBE Pyekar . • . . .22 W. R., 228 

23 , LaMd of whieli cultivation is 

elianged. — Nature of right of occujgancg . — 'En- 
hancement^ Lialility to. — Landlord and tenant . — 
The statutory right of occupancy under Bengal Act 
VIII of 18G9 cannot be extended so as to make it in- 
clude complete dominion over the land, subject only to 
the payment of a rent liable to enhancement. The 
landlord is still entitled to insist that the land shall be 
used for the purposes for which it was granted ; and 
although the Court in such cases will be dipossed to 
place a liberal interpretation on the rights of the 
tenant, it will not sanction a complete change in the 
mode of enjoyment. Lal Sahoo n. Deo Narain 
„S mGH . I. L. R.s 3 Calc., 781 : 2 C. L. R., 294 

29, , Land held for a^gricultural 

purposes, — Act X of 1859^ s. 6. — Livelling-housef 
Occupation of land for.— The occupation intended to 
be protected by section 6, Act X of 1859, was occupa- 
tion of land subject to agricultural or horticultural 
cultivation, and used for purposes incidental thereto, 
and did not include occupation, the main object of 
which is the dwelling-house itself, and where the 
cultivation of the soil, if any there he, is entirely 
subordinate thereto. Kaleb Kishen Biswas v. 
Jankee . . - -8 W. E.5 250 


RIGHT OP OCCXJPAHCY— 

1. ACQUISITION OP niGHT—conUmied. 

(h) Subject of Acquisition— 

• so. Land used for . habitation 

and cultivation. — Act X of 1859, s. 6. — Eeng. 
Act Fill of 1869, s. 6. — The right of occupancy 
acquired' by a cultivator under Act X of 1859, or 
Bengal Act VIII of 1869, was as applicable to that 
portion of the land which is used for his habitation 
as for that portion which is cultivated. Mohesh 
Chunder Gungopadhya V. Bishonath Doss 

[24 W. R., 402 

51. Land occupied by buildings. 

— Leng. Act ’FLU of 1869, s. 6. — The wmrds “ culti- 
vated or held^' in Bengal Act VIII of 1869, section 
6, have the effect of excluding lands occupied exclu- 
sively by buildings from the right of occupancy there 
declared. Mohur Ali Khan v. Ram Ruttun Sein 

[21 W. E., 400 

52. — "Waste land brought under 

cultivation. — ShiJcmi cultimtion. — Meld that land 
newly broken and brought under cultivation by a 
ryot cannot be received as zemindaFs sir land, nor 
can the former be held to be a mere sbikmi culti- 
vator incapable of acquiring right of occupancy in 
the laud. Jhugeo v, Lautoo Pandey 

[1 Agra, Rev,, 32 

SB. LTij-jote land. — Act X of 1859, 

s. 6 . — A cultivator of nij-jote land could acquire a 
right of occupancy under section 6, Act X of 1859, 
wdien it had not been let under a lease for a term of 
years, or year by year. Gaurhari Singh v. Behari 
Raut . 3 B. L. B., Ap., 188 : 12 W. R., 277 

34. — JBeng. Act VIII 

of 1869, s. 6.— The nij-jote land referred to in Bengal 
Act VIII of 1869, section 6, as land in which a right 
of occupancy could not be acquired, is land which is 
the nij-jote of the zemindar, and not that which is 
merely the nij-jote of a sarbarakar holding under 
the zemindars. Obhoy Churn Mohapattur rt. 
Kanye Rawut . . . . 1 C, L. E., 394 

S 5 . Khamar land. — Land in posses- 

sion of zemindar. — Land in the possession of the 
zemindar, wdiether cultivated or uncultivated, is 
khamar land, and a right of occupancy cannot be 
acquired upon it by a ryot, except under some special 
arrangement. Hueish Chundeb Dam v. Gunga 
DeurBhuddeo. , . . 25W. R. 5 I 8 I 

30 ^ Me7ig. Act VIII 

of 1869, s. Where a ryot proves possession for 
upwards of tw’elve years, the mere fact of his land 
being khamar does not deprive him of the right of 
occupancy. Before his case can be brought within 
the exception in Bengal Act VIII of 1869, section 6, it 
must be shown whether he has held on a lease for a 
term or year by year. Ashbue v. Ram Kishoee 
Ghose . . . . . 23 W. R., 288 

37 ^ Kbamat land. — land on ex- 

piration of lease. — Where khaniat land is let by a 
1 zemindar for a term of years, and upon the expira- 
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EIGHT OP OOCUPANCY-»co»/i»we<l. 

3. ACQUISITION OP RIGHT— cowiinwei. 

(h) Subject oe Acquisition— 

Khamat Isin.d-’contimed, 

tion of tliat term tacitly let to the same tenant from 
year to year for a long period, the tenant does not 
thereby acquire a right of occupancy. Bhugwan 
Bhagut t?. Jug Mohun Roy . 20 W. E., 308 

38, Sir land. — N.-W. P, Rent Act, 

XII of 1881, a, 8 . — Act X of 1859, s. 6. — Occupancy 
tenure, — Where land, originally the sir of a proprietor, 
has heen transferred to a mortgagee, and has in his 
hands lost its character of sir, and has been leased to 
a tenant on the usual conditions of a tenancy, which 
otherwise do not bar the acquisition of a right of oc- 
cupancy in the land, such a right will be acquired by 
twelve years’ occupancy under section 8 of the Rent 
Act. In 1846 B. moitgaged a share in a village, 
together with certain land which was recorded as his 
sir, and which was so described in the deed of 
mortgage. After the mortgage it ceased to be 
recorded as his sir, and was recorded as land held by 
tenants in the same way as other lands in the estate. 
In 1857 it was leased to 8., and in 1863 to H., and 
from 1863 to 1882 remained in the possession of the 
last-mentioned lessee. In 1882 B. redeemed the 
mortgage, and subsequently brought a suit against 
JET. to establish that the land was his sir, and for pos- 
session of it. Meld by the Pull Bench that there 
being nothing in the terms of the mortgage-deed to in- 
dicate that the land was transferred to the mortgagee 
to be held as sir, and the land having ceased to he 
recorded as the sir of the proprietor, and not having 
been leased as the sfr of the lessor, it had not retain- 
ed its character as sir when the defendant’s tenancy 
commenced, so as to prevent him from acquiring a 
right of occupancy therein under the provisions of 
section 8 of the Rent Act. Per Mahmood, J,, that 
there is nothing in the law to prevent a zemindar 
from relinquishing has rights in sir land and convert- 
ing it into land held by ordinary tenants j that the 
mortgage -deed of 1846 showed that the sir right in 
the land in suit had been relinquished by the 
mortgagor j and that the sir land once relinquished 
by the zemindar ceases to have that character, and 
cannot prevent the accrual of the occupancy right 
within the meaning either of section 6 of Act X of 
1859 or of section 8 of Act XII of 1881. Habpau 
Singh u, Bal Gobind . I. L. R., 7 All., 586 

39 , Holding eommenced ttnder 

a mortgagee,— Act X of 1859, s. 6.— Holdings 
which have commenced or continued under a mort- 
gagee in possession were not within any exception to 
the general rule contained in section 6 of Act X of 
1859, that a ryot who has held or cultivated a holding 
for twelve years is entitled to a right of occupancy 
therein. Hebboo v. Dhoeee 

[2 H. W., 129 : S. O. Agra, P. B., Ed. 1874, 

204 

40, Hand Held as a grove.— 

Act X of 1859, s. 6. — Kashthari land, — Land held 
as a grove upon the terms which have heen hereto- 
fore customary in this country was not subject to the 


RIGHT OP OOOIJPAHCY —continued, 

1. ACQUISITION OP RIGHT— ' 
{h) Subject op Acquisition — continned. 

Land held as a gtOYe— continued, 

provisions of section 6 of Act X of 1859. By an oc- 
cupancy thereof for twelve years no right of occu- 
pancy can accrue. The provisions of section 6 of 
Act X of 1859 were intended to apply to kashtkari 
lands. PiETUM Kooemy v, Bhikaeeb 

[2 3N. W., 364 

41 , Holding of trees under lease 

of their produce. — Act X of 1859, s. 6.— I'he pos- 
session of twelve years of the trees in a bagh under 
a lease which only entitled the lessees to the produce 
of the trees, and not to cultivate the land, would not be 
a holding of the land within the meaning of section 
6, Act X of 1859, so as to confer upon the lessees a 
right of occupancy in the land. Rookmin Kooee v. 
Bueshee 5N.W.,155 

42 , Bunker tenure,— Act X of 

1859, s, 6, — Meld that plaintiffs, as holders of a 
lease from the proprietor which gave them the right 
of cutting grass and other spontaneous produce of 
the lands, did not, merely by reason of lengthened 
enjoyment, acquire any right of occupancy in respect 
to such holding, that the tenure under which they 
claimed to hold was not a holding of land within the 
meaning of section 6, Act X of 1859, and they must, 
in the absence of an express condition otherwise 
determining the period of lease, be held to be ten- 
ants-at-will holding year by year at the pleasure of 
the landlord. Gooe Dial v. Ramdut 

[Agra, P. B., 15 : Ed. 1874, II 

• 43 . Land let for grazing cattle, 

— Semhle,—A right of occupancy can be gained in 
land let for the purposes of grazing cattle or horses. 
BhTZEATEICK V, WALLACE 

[2 B. L. R., A. a, 317 : II W. R., 231 

44 , Tank producing water- 

nuts. — Growth of plant not spontaneous but from 
cultivation. — In the land in suit (a tank), producing 
water-nuts, w’hicli do not grow spontaneously, but 
are the result of sowing or planting, a right of occu- 
pancy can be acquired. Moolohand v. Cheeteeb 

[1 H. W., 175 : Ed. 1873, 254 

45 . ^ Tank not appurtenant to 

land. — Beng. Reg. XIX of 1793. — A right of occu- 
pancy in land includes the same right in respect 
of a tank appurtenant to the land ; hut a right of oc- 
cupancy cannot be acquired in a tank with only so 
much land as is necessary for the banks, and the lease 
of such tank is terminable on the sale of the lessee’s 
tenure for arrears of rent, the purchaser under Regu- 
lation XIX of 1793 receiving the tenure free of 
encumbrances. Nidhi Keishna Bose v. Ram Dass 
Sbin 20 W. R., 341 

40 , Act X of 1859, 

s. 6 . — The provisions of Act X of 1859, with respect 
to acquiring a right of occupancy, did not apply to a 
tank which was not shown to form part of any 
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EIGHT OF OCCUPAmCT-eoM^^wwecl. 

1. ACQUISITION OF mGET— continued. 

(h) Subject of Acquisition — continued. 

Ta-nk not appurtenant to land— continued, 

grant of land, nor to be appurtenant to any land. 
SiBU Jelya i5. Gopal Chanbra Chowdhey 

[IS B. L. E .5 42S, note :19 W. B., 200 

47 . Eight of fishery.— not 

appurtenant to jote. — Where a jotedar had exercised 
rights of fishery over two julkurs for more than 
twelve years, not as the owner of the jote (with which 
the julkurs were not connected), hut as a tenant 
under a landlord , — Meld that such possession did not 
confer upon him a right of occupancy. Sham 
Naeain Chowdhey v. Court of Wards 

[23 W. B„ 432 

48. — — ** ' J'ullcuT. — The 

right of occupancy which accrues to tenants who 
have occupied or cultivated land for twelve years or 
upwards, does not arise in respect of the right called 
julkur or fishery. That is a right which may be let out 
by ijaradars under the landlord, and may be enjoyed 
under them so long as their ijara continues, but 
is liable to be determined at the expiration of the 
ijara. Juggobundhoo Shaha n. Peomothokath 
Roy . . . . I. L. E .3 4 Calc., 767 

The lessee of a julkur cannot acquire any right of 
occupancy, Bollye Satee v. Akeam Ally 

[I. L. B., 4 Calc., 961 

WOOMAZAKT SlEOAE V. GOPAL SinGS 

[2 W, B., Act X, 19 

49 ^ Iiands lield on service 

tenure. — Semhle ^ — No rights of occupancy accrue in 
lands held under a service tenure. Huebogobind 
Raha V, Rameutno Dey . I. L. B., 4 Calc,. 67 

5 Q. Band in Assam.— X of 

1859. — lEjecimentj Suit for. — Fer Mitter and 
White, JJ. (Macpheeson, J., dissenting).— Act X 
of 1859 does not apply to lands situated in the Assam 
valley district. In a suit brought to eject a tenant 
of certain land situated in Assam, on the ground that 
he was a trespasser, where it was shown that he had 
held the land direct from the Government for a con- 
.siderable time, and that the land had been made over 
during his tenancy to the plaintiff in exchange for 
certain other lands made over .to the Government, and 
where the tenant claimed to have acquired a right of 
occupancy under Act X of 1859, and not to be liable 
to ejectment in the manner sought for , — Held per 
Mitter and White, JJ., that as that Act did not 
apply to lands situated in Assam, no such right could 
be claimed; and the suit being properly framed, the 
plaintiff was entitled to the relief he asked for. 
Prasidha Naeayan Kobe v. Man Koch 

[I. L. B., 9 Calc., 330 ; 11 O. L. B., 654 

But see Konaram Gaonburah v. Dhatoaram 
Thakoor 

[I. L. B., 6 Calc., 196 ; 7 C. L. B., 47 
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BIGHT OF OCCUPAHCY-co»^^«MecJ. 

1. ACQUISITION OP mGRT—conimued. 

(c) Mode of Acquisition. 

51. ^ Hature of riglit.— 

pendent of wish of zemindar or mortgagee. — Acquisi- 
tion under usufructuarg mortgage. — The right of occu- 
pancy conferred by the Legislature upon cultivators of 
more than twelve years^ standing is a right wholly 
independent of the wishes either of the zemindar or 
his mortgagee in possession, and when a cultivator 
acquires such a right, it cannot be taken as in the 
nature of a grant from either of them. The right of 
occupancy may thus be acquired during the currency 
of a usufructuary mortgage and during the period of 
the mortgagee’s possession of the zemindari rights, 
and the zemindar upon redeeming the mortgage can- 
not disturb the possession of such occupancy tenants 
on the ground that, when he mortgaged the zemin- 
dari, it was free of such occupancy tenures, ffeeroo 
V. Dhoree, 2 N. W., 129, referred to. Harpal Singh 
f>. Bal Gobind . . . I. L. E., 7 All, 586 

52, Conditions necessary for 

aQqmBiXion.— Non-payment of rent.— Feng. Act 
VIII of 1869, ss. 6, 22, and 52. — Two conditions only 
are necessary for the acquiring of a right of occupan- 
cy,— 2 :., (1), the cultivation or holding of land for a 
period of twelve years ; and (2), that the person hold- 
ing or cultivating the land should he a ryot. The 
essential conditions of section 6, Bengal Act VIII of 
1869, are fulfilled without showing the payment of 
rent, that only being a condition necessary for the 
maintaining of the right when created. In a suit 
brought to evict a tenant who had been in possession 
of certain land for a longer period than twelve years, 
i when it was shown that rent had not been paid, and 
notice to quit had been given,— ffeld that a right 
of occupancy had been acquired, and that the ryot 
had the power to prevent forfeiture under the provi- 
sions of section 52, Bengal Act VIII of 1869. 
Narain Roy v. Opnit Misser 

[I. li. B., 9 Calc., 304: 11 C. L. R., 417 

53. Holding and cultivating for 

twelve years. — Acquisition previous to Bent Actf 
1859. — After the permanent settlement and before 
Act X of 1859 a right of occupancy was not acquired 
by a ryot merely by holding or cultivating land for a 
period of twelve years. When there is no contract, 
and the Statute of Limitation does not apply, the ryot 
cannot, by occupying and cultivating, become the 
proprietor of the soil ; neither can he, by occupying 
with the consent of the zemindar, and paying rent for 
the land to him, become entitled to the proprietorship 
of the soil, even though he should acquire a right of 
occupancy by virtue of Act X of 1859. Ishorb 
Ghose V. Hills . . . W. B., F. B., 148 

54. Holding for twelve years 

partly before and partly after Rent Act.— 

X of 1859, s. 6. — Eyot . — A holding for twelve, years, 
whether wholly before or wholly after, or partly before 
and partly after, the passing of the Rent Act, entitled 
a ryot to a right of occupancy under section 6, Act 
X of 1859. Thakooranee Dossee v, Bisheshub 

jMlOOYERJEE 

[B. L. B., Sup. VoL, 202 : 3 W. B., Act X, 29 
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BIGHT OB OCCXXPAHCy-cojjiiraKed. 

1. ACQUISITION OF EIGHT— 

(e) Mode oe Acquisition — continued, 

. 55. ^ Holding under i3urcliaser of 

permanent transferable interest in land. — 
Reservation of rent. — Relinquishment. — Any ryot, 
liolding under any purchaser of a permanent transfer- 
able interest in land, can acquire a right of occupancy 
if he fulfil the other conditions required by the law ; 
and the mere fact that a certain rent is reserved year 
by year does not interfere %vith his right, unless 
something in his pottah is fatal to it. But the right 
may be extinguished by a relinquishment of the land. 
Rug-hoonath Sonar v. Moeoond Doss 

[25 W. B., 213 

50. Possession for twenty years 

under mirasi lease.—^ic^ X of 1859, s. 6. — 
When possession for twenty years, as on a mirasi 
lease, is found, the right of occupancy is inherent 
under the lease and under section 6, Act X of 1859. 
Goueee Kant Banerjee v. Golttck Chundeb 

[4: W. B., Act X, 49 

57. Occupation for twelve years 

under lease. — Suit for abatement of rent. — A 
right of occupancy may be acquired by a ryot holding 
lands for more than twelve years under a pottah, and 
he is therefore entitled to sue for abatement of rent. 
Sham Lall Sahoo v, Hady Bunjaea 

[2 Hay, 522 

53. Occupation by virtue of 

lease for term of years.— X of 1859, s. 6. — 
A right of occupancy could not be acquired by occu- 
pation for twelve years under section 6, Act X of 1859, 
when such occupation has been by virtue of a lease 
granting a term of years, and during the whole or 
part of such occupation the term had not expired. 
Hureish Chendee Koondoo V. Alexander 

[Marsh., 479 

59. Occupation under lease for 

feed term, — Act X of 1859, s. d.— While land is 
held under a pottah which defines the period for 
which the land is to be held, no right of occupancy 
can accrue, although such a right may accrue under 
section 6 in certain cases. Shadhoo Jha v. 
Bhugwan Chdnder Opadhia 

[1 Ind. Jur., M. S., 75 : 5 W. E., Act X, 17 

30. — ; Holding on after expired 

farming lease. — Act X of 1859, s. 6~A right of 
occupancy under section 6 of Act X of 1859 could not 
he acquired by holding under a farming lease which 
has expired. . Gilmore v. Sreemttnt Bhoomick 

[W. B., 1864, Act X, 77 

31. Holding under customary 

right, — Farmer of revenue. — Duration of tenancy 
tioiv regulated, — The principle laid down in ChoeJca- 
linga Fillai v. Vyihealinga Fundarasannady, 6 
Mad., 164, is that where a tenancy rests on contract 
only, the duration of the tenancy is regulated by the 
forms of the contract expressed or implied, and 
jicither the Kent Act not the Regulations ox3erate to 


BIGHT OP OCCUPANCY — continued, 

1. ACQUISITION OF RIGHT— , 

(c) Mode op Acquisition— 

Holding under customary right— 

nued. 

extend its duration. That decision does not derogate 
from any customary right. Krishnasami Pillai 
V. Vaeadaraja. Vaeadaeaja V. Venkatachala 
Pillai . . , I. H. B., 5 Mad., 345 

32 . — Holding as ijaradars during 

lease. — Contract for reneival of lease. — Bang. Act 
VIII of 1869, and Act X of 1859, s. d.— By tlie 
terms of an ijara (1865) the defendants were entitled 
at the end of a term of five years to a renewal of 
their lease of the chur land in dispute, at a rent to he 
fixed according to the measurement of the land to be 
made at that time and to the productive powers of 
the land. Three years after the expiration of the 
said term a notice was served on the defendants to 
come to a new settlement with the plaintiff, and in 
1874 the plaintiff sued to recover possession. The 
defendants claimed a right of occupancy acquired 
under Bengal Act VIII of 1869 or under Act X of 1859. 
Meld that the defendants’ holding as ijaradars prior 
to and during the lease of 1865 did not create in them 
a right of occupancy, and that the plaintiff had a 
right to turn the defendants out of possession at the 
expiration of the term of five years, except so far as 
that right was qualified by the stipulation for a 
renewal ^ that the defendants, at the expiration of 
that lease, had an equitable right to a renewal not 
exceeding five years, according to the stipulations in 
the agreement ; but that it was too late to rely upon 
their title to a renewal which, if it had been granred, 
would now have expired. Jardinb, Skinner, & Co., 
V. Sarut Soondari Debt 

[L. B., 6 I. A., 184 : 3 C. L, E., 140 

33 . Holding on payment of rent 

in kind. — Goozasta tenure. — A bhouli tenure may be 
a goozasta tenure ; and a ryot who pays rent in kind 
and is in possession of, or cultivates, land for a period 
of twelve years, has a right of occupancy in the land 
so held or cultivated by him so long as' he pays the 
rent in kind for the same. Jutto Moar v. Bas- 
MUTTEE Kooeb . . .15 W. B., 479 

34 . Holding as bkagdari ten- 

ure. — Act X of 1859, s. 6‘.— Ordinarily a holding 
under a hhagdari tenure (i.e., upon a rent consisting 
of a portion of the produce) would establish a right 
of occupancy under section 6, Act X of 1859. 
Hueeehue Mookeejeev. Biressub Banerjee 

[6 W. B., Act X, 17 

65. Holding for long period. — 

Fayment of rent to one of several proprietors. — Act 
X of 1859, s. 6 . — A holding for twelve years under 
one of several proprietors gave a right of occupancy 
under section 6, Act X of 1859, provided the tenant 
had paid the rent, which payment he may, in the 
absence of fraud, make to any one of the co-proprie- 
tors whom he chooses. Mooktaeeshbe Dossee v, 
Koylash Chunder Mittee . 7 W, E., 493 
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EIGHT OS’ OCCOTAHCY — continued. I 
1. ACQUISITION OF RIGHT — continued, 

{c) Mode oe Acquisition— 

60, Holding under permissive 

possession.— Uent Act, 1869, s. 6.— Mere 
possession of a permissive eliaracter and without any 
right cannot confer a right of occupancy. AIohuk 
An Khan -y. Ram Ruttun Sein , 21 W. R., 400 

^ 67. — Act X of 1859, s. 

6 . — During the plaintilf^s absence on imprisonment 
and transportation, the defendant took possession of 
land which previously belonged to him as a tenant, 
and the landlord allowed the defendant to hold as his 
tenant. He held posses.'^ion for more than twelve 
years. Held, under section 6, Act X of 1859, the 
plaintiff acquired a right of occupancy against the 
landlord. Domun v. Sudunhoolah 

[1 B. L. B., S. H., 25 10 W. R., 253 

68. Possession as intruder. — 

Might of intruder to hold house of ahscondmg ryot. 
— Held that the defendant, having failed to prove his 
right of possession to the house of an absconding 
ryot, either by sale or mortgage, was an intruder 
upon the holding of such ryot, and did not, by making 
additions or alterations, acquire any right against the 
zemindar who was not shown to have assented to such 
additions or alterations. Kundhyee v. Zuman 
Khan ...... 1 Agra., 9 

69. Possession obtained by 

fraud. — Act X of 1859, s. 6. — Possession obtained 
and continued by fraud was not possession within the 
meaning of Act X of 1859, section 6, so as to give a 
right of occupancy. Bhoobunjoy Acharjee v. Ram 
Narain Choavdhry . . . 9 W. R., 449 

70. Possession and payment of 

rent to party without title. — Act X of 1859, s. 
6 . — The mere fact that the person to whom he for 
some years paid rent had no title could not prevent 
iiis eonnting those years towards a right of occupancy 
under Act 'X of 1859. Ameee Hossein v. Sdeo 
Suhab . . ' . . .19 W. R., 338 

71. Occupying and cultivating 

land under person with no title, — Nature of 
ryot's right. — A ryot occupying and cultivating land 
for more than twelve years under a landlord who has 
no title to the land, nevertheless acquires a right of 
occupancy. The right is not one conferred by any 
lessor. It is a right which, by virtue of the lawq 
grows up in the ryot fi’om the mere circumstance of 
cultivating the land for twelve years or upwards and 
paying rent due thereon. Zooleun Bibee y. 
Radhica Peosonno' Chundee 

[I. L. R., 3 Calc., 560 : 1 C. L. R., 388 

72. ^ necessity of continuous 

possession. — To enable a tenant to acquire a right 
of occupancy, the twelve years^ possession must he 
continuous. Debia v, Beij Lab . 3 W., 50 

76. Possession under lease con- 

taining proviso for re-entry.— Act 
VIII of 1869, s. 7. — Sti/pulation to negative right . — 


RIGHT? OP OCCUPAHOY— 

1. ACQUISITION OP Riam-^continued. 

(c) Mode or Acquisition— 

Possession under lease containing pro- 
viso for Te~e-n.txY— continued. 

Where a lease contained a provision to the effect that, 
at the expiration of the term, the landlord should be 
at liberty to enter into a settlement with any one he 
pleased, and so put an end to the lessee’s tenure, and 
the landlord notwithstanding allowed the tenant to 
continue his occupation, paying rent as before, — Held 
that, under the circumstances, there was nothing in 
the stipulation itself which operated to negative or 
destroy the tenant’s right of occupancy. Ebadut- 
OOLLAH V. Mahomed Ali . . 25 W. R., 114 

74. jseng. Act VIII 

of 1869, s. 6. — Effect of such proviso on acquisi- 
tion of right. — The mere fact of a lease being granted 
for a particular term, even where there is an express 
provision for re-entry by the lessor, does not prevent 
the accrual of an occupancy right under section 6 of 
Bengal Act VIII of 1869 to a ryot who continuously 
occupies for more than twelve years, nor is aright of 
occupancy already acc[uired destroyed by a grant of 
such a lease. Muehtar Bahadur v. Beojeaj 
Singh Chowdhey . . . 9 C. L. R., 143 

75. Computation of time neces- 

sary for right. — Meriod during which land is held 
under lease. — Ordinarily the period during which 
lands are held under a pottah or lease is not to, be 
excluded from the computation of the time necessary 
to give to the ryot a right of occupancy. Hooba 
Khan v. Munsub Ali . . . 3 H. W., 37 

70. p. 

Ment Act, XVIII of 1873, s. 8. — Holding under 
a lease. — Deduction of time lease loas running , — 
In a suit in which the matter in dispute ’was whether 
the plaintiff wnxs entitled to eject the defendants 
from their holding on the ground of their not holding 
a right of occupancy, and having retained possession 
of the holding wrongfully after the exj)iry of the 
terms of a lease granted to their father, the lower 
Courts were hound at the time of deciding the case 
by the provisions of section 8 of the North-Western 
Provinces Kent Act, and should have excluded from 
the calculation of the period necessary for acquiring 
a right of occupancy the term of the lease under 
which the occupancy commenced. Radhaparshad 
Singh v. Balmukand Ojha . 7 3N. W., 318 

77. 

Jotedari right 

under expired ijara. — Act X of 1859, ss. 6 and 7 . — 
Express stipiilation. — Per Mitter, J . — The expira- 
tion of the lease of the ijaradar under whom the ryot’s 
possession under a jotedari right commenced cannot 
affect the application of section 6 of Act X of 1859. 
A tacit understanding that the ijaradar should give 
up possession on the expiry of his lease is not an 
express stipulation within the meaning of section 7. 
Queer e, — Whether such an understanding betw’^eeii 
the zemindar’s predecessors anel the ijaradar can 
affect the ryot. Golam Panja v. Hubrish Ch under 
Ghose . . * . . .17 W, R., 652 
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EIGHT OF OCCUPANCY— coniiMKefl!. 

1. ACQUISITION OF RIGHT— cow/wMed. 

(e) Mode ot Acquisition— con<i»Med. 

Computation of time necessary for riglit 

— continued, 

CuUimting i'yot 

under seoeral leases^ each for a specific term, — Act X 
of 1869, ss. 8 and 7, — Seng. Act VIII of 1869, ss. 6 
and 7 . — A ryot who has held or cultivated a piece of 
land coutinixously for more than twelve years, hut 
under several written leases or pottahs, each for a 
specific term of years, is entitled to claim a right of 
occupancy in that land, unless there is in the pottah 
an express stipulation contrary thereto. Shbo Peo- 
KASH Missee V. Ram Sahot Sing^h 

[8 B, L. B., E. B., 165 : 17 W. E., 62 

Khajueannissa Begum v. Ahmed Reza 

[8 B. L. B., 166, note ; 11 W. B., 88 

Naeain Singh w. Munsub Raoot 

[25 W. B., 155 

Contra, Damunulla Siekab v. Mamudi Nashio 

[3 B. B. B., A. C., 178 : 11 W. B., 556 

KeBUD MAHTON V. SUNNOO 

[5 W. B., Act X, 80 

79 ^ Molding under 

leases. — Act X of 1859, s. 6. — Beng, Act VIII of 
1869, s. 6. — Cultivating ryot. — From 1824 to 1832 
the defendant held certain lands as cultivator j from 
that year to 1839 he obtained a lease from the zemin- 
dar of the village in which the lands w^ere situate; 
from 1839 to 1843 he continued to hold these lands as 
cultivator; from that time to 1862 he again obtained 
a lease of the village, retaining these lands in his own 
cultivation ; and after the expiry of the lease he con- 
tinued to cultivate the lands. In a snit by the 
zemindar for possession, on the ground that the de- 
fendant was holding over after the expiry of his lease, 
— Held that the defendant had acquired a right of 
occupancy under section 6, Act X of 1859. Mu- 
KANDi Lad Dubei v. Ceowdy 

[8 B. Xt. B., A^., 85 

S, C. Moeoondy Lald Doobey v. Ceowdy 

[17 W. B., 274 

80.- : Act X of 1859, s. 

6. — Setting aside pottah as Even if a ryoCs 

pottah be declared by a Court to be nuU and void, his 
title to the occupancy right laid down in section 6, 
Act X of 1859, was not affected, provided he had held 
or cultivated continuously for a period of twelve 
years. Shib Nath Roy v. Watson & Co. 

[8 W. B., 374 

81^ Occupation or 

cultivation hy trespasser. — Occupation as a trespas- 
ser, or cultivation by a trespasser, could not confer a 
right under Act X of 1859, and could not be taken into 
account in considering whether such trespasser had 
occupied as a ryot for twelve years. Pbee Bux 
t). Meahjan , . . . W. B., F. B., 148 

Ghodam Hydee V. PooENO Chundee Roy 

[3 Act X,147 


BIGHT' OF OCCUPANCY—cojj^iwwed. 

1. ACQUISITION OF RIGHT— cowiJ/wec?. 

(c) Mode oe Acquisition— 

Computation of time necessary for rigM 
— continued, 

82. Confiscation of 

zemindar* s rights. — Interruption of growth of right. 
— Confiscation of the zemindar’s rights, under Act 
XXV . of 1857, will not operate to interrupt the 
growth of a right of occupancy claimed by a tenant. 
Sheoeaj Singh v. Lbgge . .3 Agra, 293 

83. Interruption of 

possession during acquisition of right.'— Tn a suit by 
a zemindar for ejectment, where the ryot pleads con- 
tinuous occupancy for twelve years, and it is found 
that the ryot was evicted during that period hut got 
back into possession, if the eviction were wrongful, 
it would not he such an interruption of possession as 
would prevent the ryot from acquiring a right of 
occupancy. But it would lie with the ryot to show 
that the eviction was wrongful. Mahomed Gazek 
Chowdhey V. Nooe Mahomed . 24 W. R., 324 

Reversing decision of Biech, J., in S. C. 

[24 W, B., 324, note 

84. Application for 

ejectment, Time when pending. — Act X of 1859, s. 
25. — An application under section 25, Act X of 1859, 
for the assistance of the Collector iu ejecting a ryot 
was not of the nature of a suit, so as to cause a term of 
occupancy to cease to run; and if the ryot, in spite of 
the zemindar’s efforts to eject him, nevertheless con- 
tinued in cultivatory possession and paid rent, he was 
entitled to count the time towards the twelve years 
required to found a right of occupancy. Mahomed 
Shah v. Usque Hossein ’ , . 5 W., 161 

85. Exclusion of pe- 

riod when tenure is in dispute, — In computing the 
period of twelve years’ holding which creates a 
right of occupancy, all such time during which the 
land was subject to litigation should be excluded. 
Kaibal Singh v. Ram Naeain , 2 Agra, 93 

80. ^ Act X of 1859, 

s. 6.— Cha7ige of farmers . — A right of occupancy 
under section 6, Act X of 1859, was not affected by a 
mere change in the farmers. Sheo Chuen Singh v. 
Goea Chand Ghosh . 3 W. B., Act X, 125 

87. • — Continuous oc- 

cupation. — Alluvial land. — N.-W. P. Rent Act,. 
XVIII of 1873, s. 8. — Occupancy -tenant , — A ten- 
ant who has occupied or cultivated alluvial land,, 
whenever such land was capable of oceuipation or 
cultivation, for twelve years, acquires by such occu- 
pation or cultivation a right of occupancy in such 
land, Laohman Peasad v, Bal Singh 

[I. L. E., 4 All, 167 

88. Custom of dis- 

trict. — Oothundi tenures. — Bffect of non-payment of 
rent for time when la^id not ouUuraUe. — Where by 
the custom of a particular locality rent was not pay- 
able when the land was not culturahle, and the ryot 
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EIGHT OP OCGUPAHCY — continued, 

1. ACQUISITION OF niGET^— continued. 

(c) Mods os Acqfisitioit — continued. 

Computation of time necessary for right 

. — continued. 

paid rent only for the period that he could cultivate, 
he would still come within the meaning of the provi- 
sion of the law which declares that a ryot who holds 
or occupies land for a period of twelve years has 
a right to occupy the land so long as he pays the rent 
due thereupon. Premanund Gross u. SnooRSisr- 
DRONATH Eoy . . .20 W. B., 329 

89. ^ Successive occu- 

pants. — Act X. of J859, s. 6. — Occupancy hy in’- 

Under section 6, Act X of 1859, it is 
only when occupancy is inherited that the occupancy 
of the predecessor is considered as the occupancy 
of the tenant in possession. Watson & Co. v. Shu- 
EFT SOONDFREE DeBIA . , 7 W. B., 396 

Kheeode Chfndee Roy v. Gordon 

[23 W. B., 237 

90. * Successive occu- 

pants. — Act Xof 1869, s. 6 . — Occupancy by inherit- 
ance. — A holding hy a ryot and his father before him 
for many years constitutes a right of occupancy 
which will prevent ejectment hy the zemindar except 
in due course of law. NiM ChAnd Boeooah v. 
Mooearee Mfndfl . . ■ . 8 W. R., 127 

91 ^ Occupancy by in- 

heritance . — Occupation by ryot as malik. — Ment 
Act {Beng. Act VIII of 1869), s. 6. — It is only the 
holding of the father or other person from whom 
a ryot inherits that can he deemed to be the holding 
of the ryot within the meaning of section 6 of the 
Rent Act. Occupation by the predecessor in title is 
not such an occupation as will create in the holder of 
land any right of occupancy. Nor can the period 
during which the occupant of land is in possession as 
malik he included in considering wUether he has 
acquired a right of occupancy; such a right must 
be acquired against somebody, and cannot be acquired 
by a man against himself. Lae Bahadoor Singh 
V. SOEANO 

[I. li. B., 10 Calc., 45 : 12 C. L. B., 539 

92. , Occupancy by in- 

heritance. — Succession to occupancy right. — Acquisi- 
tion of right by continuing holding. — Where the 
plaintiff succeeded to his uncle’s holding, who had 
a right of occupancy, and the zemindar permitted him 
for about six years to hold the land without any 
new arrangement, — Seld that he was entitled to 
recover the land as against the zemindar, his occupa- 
tion being presumed to have been regarded as a 
contiuuiition of the right of occupancy already ac- 
quired. Brijhbookfn V. Bhyrow Dftt 

[3 Agra, 240 

93 ^ Bpot succeeding 

by inheritance though not entitled. -—Bermissive hold- 
ing for twelve years. — Where the plaintiff, a ryot, was 
allowed to succeed to the holding of his uncle, who 
hud a right of occupancy, and was allowed by the 

IV 
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, (c) Mods or kcci'ui^vsiio^^oo^iti'iiued. 

Computation of time necessary for riglit 

— continued. 

zemindar to continue in the holding for eleven years, 
— Seld that, though the plaintiff was not strictly en- 
titled to succeed hy right of inheritance, yet he must 
he taken to have succeeded to the holding by the 
consent of the zemindar, and to have acquired a right 
of occupancy. Hukebm-oon-nisa v. Bhooria 

[5 N. W., 23 

94. — Occupancy by 

purchase or transfer. — Unless the tenant hold a 
transferable tenure, the sale by him of his jote to 
another party, without the consent of his landlord, 
does not transfer to the purchaser any right of occu- 
pancy w^hich the latter may have possessed, or enable 
the present occupant to plead that the period of 
his own possession, joined to that of the former ten- 
ant, gives him a presumptive right of occupancy. 
Watson & Co. v. Shfbft Soondueee Debia 

[7W. B.,396 

95 ^ Transfer of ten- 

ure by consent. — Continuous possession, — Where 
the zemindar consents to the transfer of a tenure from 
one ryot to another, the possession of both must 
be considered to be continuous, and the riglit of 
occupancy to date from the time of the first holder. 
Hfeo Chfndeb Goho v. Bfnn 

[5 W. B., Act X, 55 

90 ^ — Eeceipi of rent 

by zemindar. — Purchaser from tenant . — A zemindar 
does not, by tlie mere receipt of rent from a purchaser 
from the tenant having a right of occupancy, sanction 
the sale to the purchaser so as to give him a right of 
occupancy. Gafr Lae Sirkar v. Rameswab Bhf- 
MIK . . . . 6 B. Ij. B., Ap., 92 

97. Transfer of right. 

— Possession of transferor. — Act X of 1859, s. 6. 
— The possession of the vendor could not be added to 
the possession of the purchasers so as to give the 
latter a right of occupancy under section 6, Act X of 
1859. Hyder Bfksh v. Bhfbindro Deb Cowae 

[13 B. B. R.., 276, note: 17 W. B., 179 

Taraprasad Roy v. Sfejokanto Achaejbe 
Chowdhry 

[13 B. L. B., 281, note : 15 W. B., 152 

98. ‘ — Beng. Act VIII 

of 1869, s. 6. — Joint and aftertoards sole possession. 
—The continuous possession for twelve years which is 
the subject of section 6 of the rent law of 1869 must 
he a possession under one and the same right. This 
right may he in its inception joint with other persons^^ 
and by the death of co- sharers ultimately become a 
sole right without its continuous nature being af- 
fected. Forbes v. Ram Lall Biswas 

[22 -W. B., 51 

— Beng. Act VIII 

of 1869, s. 6.— A. and B. jointly obtained a pottah, of 
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(c) Mode oe Acquisition— co»;iiw%ec2. 

Computation of time necessary for right 

— continued. 

a piece of land from the zemindar for a period of five 
years. Afterwards A. alone obtained a pottah for 
another period of five years. Upon the expiry of 
this period, A. held on for two years longer, when he 
was dispossessed by the zemindar. In a suit by A. 
for recovery of possession on the ground that he had 
acquired a right of occupancy, — Reid that he had 
not acquired a right of occupancy. Mahomed 
Chaman u. RxVmphasad Bhagat 

[8 B. li. E., 838 : 22 W. E., 52, note 

100 . Presumption that right of 

occupancy exists, — The mere fact of plaintiff 
suing for enhancement implies the tenant’s right of 
occupancy, for a tenant-at-wdll may be ejected if he 
refuses to pay such rent as the landlord demands. 
Taiihamonee Dossee V. Biebessuk Mozoomdar 

[1 W. E., 86 

101. Effect of acquisition of 

right. — llight to hold at fixed rates. — A right to 
hold at fixed rates does not necessarily follow a right 
of occuimncy. Bamnaeain Singh v. Hueonath Roy 

[W.E., 1864, Act X, 92 

102. — — ' Interest in land. 

— Proprietorship of the soil,— A ryot having a 
mere right of occupancy, and not a right to hold at 
a fixed rate of rent, has not such an interest in the 
land as gives him a right to a share of the rent. He 
has simply a right to occupy tlie land in preference 
to any other tenant, so long as he pays a fair and 
equitable rent. A Judge cannot fix the term in suits 
hy a landlord for rent or for kabuliats, as can be 
done in a suit by a ryot having a right of occupancy 
for the delivery of a pottah. Hiiis v. Ishore 
Ghose .... W, B., E. B., 131 

2. LOSS OE FORFEITURE OF EIGHT. 

103. Sub-letting, Effect of . — Pi ght 

of siih-lessee of oc cup any ryot. — A ryot with a right 
of occupancy does not, by sub-letting his land, lose 
his right ; but the sub-lessee thereby gains uo right. 
Kalee Kishoeb Chatteejee u. Ram Chuen Shah 

[9 W. E., 344 

Jamie Gazi v. Goneye Mundtjd 

[13 B. li. E., 278, note s 12 W. B., 110 

Goea Chand Mustaei v. Mad an Mohan Sikdae 
[13 B. L. E„ 279, note : 11 W, E., 94 

Dwaekanath Miseee V. Kanhaye Sirdar 

[16 W. E., 110 

104. Arrangement to pay cer- 

tain rent for fixed texm.-— Surrender of rights hy 
ryot for enlarged holding.— A tenant with a right of 
occupancy does not lose that right merely by making 
an arrangement to pay a certain rent for his holding 
for a certain number of years ; hut if he surrenders 
hsi rights iiv return for an enlarged holding his oc- ! 


EIGHT OP OCCUPANCY— 

2. LOSS OR FORFEITURE OF RIGHT-com- 
t in lied. 

Arrangement to _pay certain rent for 
fixed term — continued. 

cupancy right will be destroyed. Dieganj Singh v. 
Fooesttt . . 1 N. "W., 99 t Ed. 1873, 144. 

105 , Abandonment of land.— 

Khodkast ryot. — The right of occupancy given in sec- ‘ 
tion6. Act X of 1859, was a right to occupy and hold 
the land. When a ryot leaves his home he ceases to he 

a khodkast ryot ; and if he refuses to come back and 
cultivate the land wRen called upon, the zemindar 
is at liberty to settle the land with others. Haeo 
Bass v. Gobind Bhuttachaejer 

[3 B. L. E., Ap., 123 

S. C. Hueo Doss r. Gobind Bhuttachaejee 

[12 W. E., 304 

Ram Chundee Roy Chowdhey v. Biiolanath 
Lushkue . . . .22 W. E.., 200 

Mahomed Tumeezooddeen Mfnditd v. Lukkee 
Narain Dey Siecab . . 25 W. E., 104 

106. — ■ — — Ceasing to hold 

or cultivate land. — A mokurrari inirasi pottah was 
granted in 1838 to A., who was found to have held 
thereunder as a ryot till 1859, when his right, title, 
and interest were sold in execution of a decree and 
purchased hy P., and the latter was accepted as 
tenant hy and paid rent to the zemindar for nearly 
twelve years. The zemindari being sold in 1871 for 
arrears of Government revenue, was purchased by the 
plaintiff, who gave B. notice to quit, and on his refusal 
brought a suit to eject him. Held that, by ceasing 
himself to hold or cultivate the land, it might be 
considered that A. had abandoned his right, or that 
the right had ceased. No right, therefore, remained 
in A. or his heirs such as would prevent the plaintiff 
from ejecting B. Naeendea Naeayan Roy Chow- 
dhey x. ISHAN Chandra Sen 

[13 B. L. R., P. B., 274 : 22 W. R., 22 

See Hyes v. Moneeeooddeen Ahttng 

[24 W. R., 6 

and Bonomaiee Bazadae v. Kylash Chundee 
Mojoomdae . . .24 W. R., 72 

See Hueeehub Mooeeejee v. Jodoonat,u 
Ghose 7 W. E., 114 

107 , Pailure to pay rent- 

non-payment of rent for long period.— Where 
a ryot with a right of occupancy fails to pay rent even 
for five years, he does not necessarily forfeit his right, 
unless he has abandoned his land. Beojendeo 
Coomae Roy Chowdhey v. Bungo Chundee 
Mundul . - . . .12 C. li. B., 889 

108. Rj ectmen t . — 

Abandonment of holding. — Beng. Act > III of 
1869, ss. 6 and 22. — When a tenant having a right 
of occupancy abandons his holding and ceases to 
pay rent for five years, it is not a right construction 
of section 22 of Bengal Act VIII of 1869 to say that 
the landlord may not put another tenant into posses- 
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Pailtire to pay rent — non-payment of 
rent for long period— 

sioii witliouj} tlie formality of a suit. Section 6 of 
Bengal Act VIII of 1869 expressly limits duration 
of occupancy riglit by the words “ so long as he 
pays the rent payable on account of the same/^ and 
distinct abandonment and cessation to pay rent dis- 
entitle the tenant from enforcing the rights which 
he may have previously enjoyed. Golam Ali Mun- 
DUL u. Golap Soondeey Dossee 

[I. L. E., 8 Cale., 612 : 10 C. L. U., 490 

109. ^ Land submerged 

for long Where land held by tenants with 

rights of occupancy was completely submerged for a 
number of years, and during the period of such 
submersion no rent was paid by the tenants, — Meld 
tliat the tenants had, by non-payment of rent during 
the period of submersion, forfeited their rights of 
occupancy. Hemnath Dftt v, Ashg-ur Sikrar 
[I. L. B., 4 Calc.5 894 

HO. — Dispossession , — 

Beng, Act VIII of 1869 ^ s. 6, — Suit for possession 
of land, — Where a ryot had been in possession of 
land, but had been dispossessed, and for some years 
previous to suit had failed to pay rent, — Held that at 
the time of the institution of a suit for recovery of 
possession he had no subsisting title, and consequent- 
ly his suit must fail. Hem Chukdea Chowdhabi 
V. Chand Akund . . I. Ij. B.j 12 Calc., 115 

111; Acquisition of ryoUs Hold- 

ing by zemindar, Effect of. — Wrongful eviction. 
— Benami purchase. — The right of occupancy is a 
right given to a ryot continuing only so long as the 
ryot pays rent for the land be holds, and though it 
cannot he affected by a wrongful eviction, still, when 
the zemindar acquires the land by purchase and takes 
possession, even, in the benami name of a third party, 
seeing that he cannot pay rent to himself, the riglit is 
gone and cannot subsequently be revived. Radha 
Gobind Koee '0. Raehal Das Mueerjee 

[I. L. R., 12 Calc., 82 

112. Betting up adverse title. — 

Forfeiture of right of occupancy. — Denial of title . — 
Qua>re, — Under what circumstances may a person 
having a I’ight of occupancy forfeit it by setting up 
an adverse tide ? Unnopoobna Dossee «. Radha 
Mo HUN Patteo . . . .19 W. Bo, 95 

113. Fffect of denial 

of title on tenant’s rights. — The setting up of a 
hostile title against the zemindar by a tenant under 
a pottali found to he fraudulent, amounts to a dis- 
clahner and forfeiture of allrights of occupancy to 
which the tenant might have been entitled had he 
set np liis title under section 6, Act X of 1859, 
Nadie Bsa. V. Muddueeam . 2 W. B., Act X, 2 

114. Assertion of transferable 

right. — Ejectment . — Transfer. — Effect of asserting 
a right to transfer landj by a ryot having a right of 


' BIGHT OF OOCUPAHCY— 

2. LOSS OR FORFEITURE OP RIGHT— 
tinned . 

Assertioh'Of transferable Tight-^continued. 

occupancy^ vfho remains in possession . — A ryot 
having a right of occupancy is not liable to eject- 
ment by his superior landlord merely because he has 
asserted a transferable right in the lauds, and sold 
that right to a stranger without giving up posses- 
sion of the land. Marendra Narain Roy Chpiudhry 
V. Ishan Chandra Sen^ IS B. D. R., 274 ; and Ram 
Chandra Roy Chowdhry v. Bholanath Litshhhur^ 
22 W. R., 200, distinguished. Dwarha Nath Misser 
V. Murrish Chundra, I. L. R,, 4 Calc., 925, referred 
to. Seishteebhue Biswas v. Mudan Siedab 

[I. L. B., 0 Calc., 648 

115. ^ — Surrender to landlord. — 

Fottahdar in Madras Bresidency. — Transfer by ten- 
ant . — The tenancy of an ordinary pottahdar in the 
Madras Presidency, when properly created, entitles 
the tenant to the right of occupancy for the purpose' 
of cultivation, until default in the payment of the 
stipulated rent or surrender to the landlord in writ- 
ing, and the right of the tenant is assignable as a 
mortgage security. A verbal surrender by the ten- 
ant to the landlord after the assignment was known 
to the landlord cannot be relied on as rendering the 
assignment void. Veneataeamanieb v. Ananda 
Chetty .... 5 Mad., 120 

110 . Delay in applying for pot- 

tah from Government. — Occupancy ryot in 
Assam . — An occupancy ryot in Assam does not for- 
feit his right to a pottlh from Government by not 
apj)lying for it so soon as another who was not in 
possession of the land. Mora Rabha v. Dhkw 
Rabha . . 0 . 17 "W. R., 158 

3. TRANSFER OP RIGHT. 

117 . -Nature of right as to trans- 

ferability, — Consent of zemindar to transfer . — 
A right of occupancy is not transferable irrespec- 
tive of the consent or otherwise of the zemindar. 
Buti Sing-h V. Murat Singh 

{^13 IS. Xj. B., 284, note 

S. C. Bootee Singh v. Mooeut Singh 

' [20W. B.,478 

113 . Eight of transferee against 

igemindar. — Consent of zemindar. — A transfer of 
a mere right of occupancy gives no title to the trans- 
feree against the zemindar. Duega Sundaei v, 
Brindabun Chundea Sirkab Chowbey 

[2 B. L. B., Ap., 37 : 11 W; B,, 162 

119 . Power of transfer. — Con- 

sent of landlord.— Act X of 1858, s. 6. — Transfer- 
able tenure. — A tenure not originally transferable 
without the consent of the landlord does not become 
so merely because the tenant has obtained a right of 
occupancy under section 6, Act X of 1859. Qumre 
per Peacock, C. J. — Whether a riglit of occupancy 
gained under section 6, Act X of 1859, is necessarily 

. 8 D a 


IV 


( 5197 ) 


DIGEST OF CASES. 


( 5198 ) 




« 


4 


BIGHT [OOCVPANCY—conUmied, 

3. TRANSFER OF RIGHT- 
Power of transfer — continued, 
heritable, Ajoodhia Peesad «. Emambandi Be- 
gum: .. . B. L. R„ Sup. Vol., 725 

[2 Ind. Jur., H. S., 192 ; 7 W. B., 528 

120. Eight of zemin- 

dar as against transferee, — Mesne profits. — A right 
of occupancy winch is not transferable is merely 
a right on the part of the person entitled to it to 
occupy and till the soil, either by himself or by pier- 
sons dependent on or subordinate to him, — e.g. his | 
servants, lessees, or licensees. Therefore, where a 
non- transferable right of occupancy was transferred, 
and the transferee was in actual possession of the 
soil, tilling and using it for his own benefit, — Beld 
that the zemindar had a right of suit against the 
transferee to recover possession of the land. He was 
also entitled to recover as damages so much of the 
zemindar^s rents and profits as the defendant had, 
while in possession, been the means of preventing 
the zemindar from receiving. Sohodwa -y. Smith 
[12 B. L. B., 82 : 20 W. E., 139 

121. Eight of heir 

of person toith right of occupancy.— The heir of a 
person with a restricted right of occupancy, though 
not competent to transfer that right out and out by 
sale, -may make for sale such arrangements as he 
thinks fit for the cultivation and management of 
the tenure. Mohanund Baneejee r. Shushee 
Shekhue Chatteejee . , 20 W. E., 132 

122. Beng. Act Till 

of 1869, s. 6, Occupancy right under. — Sale in 
execution of decree. — Gift. — The right of occupancy 
acquired by a cultivating ryot under section 6 
of Bengal Act VIII of 1869 cannot be transferred 
either by a voluntary sale or gift, or by a sale in 
execution of a decree. Dwaeka Nath Missee v. 
Hueeish Chundee 

[I. L. B., 4 Calc., 925 ; 4 O. L. E., 130 

123. Eight of transferee. — Eur- 

ehaser at sale in execution of decree. — The sale of a 
jote in execution of a decree against the jotcdar 
does not prove it to be transferable, nor does the 
purchaser acquire a right of occupancy by his pur- 
chase where the right is not dependent on custom, 
but is a mere creature of the rent law. Keipa 
Nath Chaebb v. Dyae Chand Pal 

[22 W. R., 169 

124. Customary right of trans- 

fer. — Tenure of hhodkast ryot. — There is nothing 
nnreasonable in the custom by which the tenure of a 
khodkast ryot, who has built a pucca house on his 
land, and has acquired a right of occupancy under 
section 6, Act X of 1859, is transferable. Chun- 
dee CooMAE Roy v. Kadeemonee Dossee 

[7W. E., 247 

125. — Transfer to mokurrari ten- 

ant, — Dispossession by landlord. — Trespass. — A 
ryot having a right of occupancy can create a mo- 
kurrari lease, but the terms of a lease granted 


RIGHT OF OCCUPAHCY— 

3. TRANSFER OF lUOm— continued. 
Transfer to mokurrari tensint— continued, 

by him to a third party can only be binding as be- 
tween them both. If the landlord dispossesses the 
sub-lessee without the sanction of law, lie is giiilty 
of trespass. Dumeeb Shaikh v, Bissessur La;cl 

[13 W. E., 291 

X26. — — ■ — Proof of transferability.— 
Custom. — Special siip>ulatio7i. — In order to make a 
right of occupancy transferable, it must be sliowii 
that it is so transferable according to the custom of 
that part of the country in which the tenure is sitti- 
ated. Where no mention is made in a dowl of any 
right to transfer, the existence of the power to 
transfer cannot be presumed. Unnopoorna Dossia 
V. Oomachuen Doss . . 18 W. E., 55 

127. Suit hy trans- 

feree against zemindar for registration of name . — 
The purchaser of a right of occupancy in certain 
land, suing a zemindar who has refused to register 
his name in the zemindari sherista for the amount 
of land claimed and at a specified I’ent, is bound to 
show that the tenure was one which could be trans- 
ferred, and that the sale did not involve any redis- 
tribution of the rent. Shunkueputteb Thakoo- 
eain V. Saipoollah Khan . 18 W. E., 507 

128. Obligation of zemindar 

to register a transfer. — Act X of 1859, s, 27 . — 
A right of occupancy is a transferable tenure, but the 
zemindar was not bound to register the transfer under 
section 27, Act X of il859. Taeamoebe Dossee v. 
Bieeessue Mozoomdae o . 1 W. R., 86 

129 . Finding as to transferabi- 

lity. — Eight of tenant toith right of occupancy to 
transfer, — Although it is the general rule in the 
North-Western Provinces that a tenant’s holding is 
not transferable without the zemindar’s consent, yet 
the exceptions arc so far from rare that it is neces- 
sary in each case to come to a distinct finding on 
this point, and decree accordingly. Hadayet Aly 
V. Lall Singh 

[1 W., Ft. II, p, 38 ; Ed. 1873, 96 

X 30 , Transfer by ryot holding 

land for agricultural purposes. — Transfer for 
conversion to other purposes . — Ryots having a right 
of occupancy for ngricultural purposes may by cus- 
tom have the right to transfer it to any person to 
hold for the same purpose ; but that docs not neces- 
sarily. imply that the transferee may convert the 
land into a dwelling-house and appurtenances. 

GOT Chundee Roy Chowdhey ». Eshan Chun- 
dee Baneejee ... 24 W. B., 220 

131. Effect of transfer. — Sub- 

letting. — Eight of ejectment. — Sub-tenant. — A tenant 
having a right of occupancy does not determine it 
hy sub-letting the land ; therefore, where the lessees 
are ejected by the zemindar, they are entitled to re- 
cover possession under the terms of their leases. 
Jamie Gazi v. Goneye Mundul 

[13 B. li. E., 278, note : 12 W. R., 110 
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RIGHT OR 

3. TRANSFER OP RIG HT— 

Effect of transfer — continued, 

132. ‘ Might of zemin- 

dar against transferee. — If a ryot having a right 
of occupancy transfer his right to another, his right 
is not thereby forfeited, and the zemindar has no 
right to eject the transferee. Goeachand Mustaei 
0 . Madan Mohan Sikdab 

[13 B. L. E., aiO, note 

S. C. Goeaohand Moostaeee ®: Bhboda Pee- 
SHAD Moostaeee . . .11 W. B,, 94 

Dwaekanath Miseee 0 . Kanayb Siedar 

[16 W, ill 

133. Suh-letting ten- 

ure. — Might of suh-lessee. — A right of occupancy 
under section 6, Act X of 1859, may be acquired by 
a tenant of land sub -let by a ryot^ but not unless 
the ryot sub-letting has himself a right of occupancy. 
The acquiring the right was confined to the special 
cases in Act X of 1859, Where that Act was held not 
to apply, there w^as no equitable principle on which a 
person occupying under a grant for no specified period 
could acquire a right of occupancy. Ramdhan 
Khan d, Haeadhan Paeamantck 

[9 B. L. R., 107, note : 12 W. R., 404 

134. — — Sul-letting . — 

Act X of 1859 j s. 6. — A. sued for a declaration of 
right of occupancy founded on a pottah and long pos- 
session, and alleged that he had under-let to ryots 
the land devised by the pottah, but that B. had ob- 
tained a decree against them for rent. The lower 
Court, on appeal, held that, J.. had determined his 
tenancy by quitting the land. Seld that A. did 
not, by sub-letting, transfer the right of occupancy. 
Decree reversed, and case remanded for trial on the 
merits. Haean Chandea Pal v. Mxjkta Sundaei 
Chowdheain 

[1 B. Ij. E., a. O., 81 ; 10 W. R., liS 


■RIGHT OP 0CCV:PA'N0Y— continued, 

3. TRANSFER OP RIGHT— 

13S. Sale in execution of de- 

cree. — Act XVIII of 1873^ s. 9. — Restriction on 
sale. — JEield (by a majority of the Full Bench) that 
the right of an occupancy tenant is transferable by 
sale in execution of decree, but only as between 
persons who have become by inheritance co- sharers * 
in such right. Per Stfaet, C. J. — That such right 
is transferable by sale in execution of decree without 
any restriction. Ablakh Rai n. XJdit Naeain Rai 

[I. Ii. E., 1 All., 353 

139 . Act XVIII of 

1878, s. 9.— Section 9 of Act XVIII of 1873 does 
not prevent a landholder from causing the sale, in 
execution of his own decree, of the occupancy right 
of his own judgment- debtor in land belonging to 
himself. Ahlalch Rai v. Udit Narain Rai, I. L, 
R., 1 All., 353, distinguished. Umeao Beg am v. 
Land Mobtgage Bank op India 

[I. Ii. B., 1 All., 547 

Affirmed by the Full Bench (Spankie, J., dissent- 
ing). Umeao Begam 0. Land Moetgagb Bank oe 
India . . . .1. L. E., 2 AIL, 451 

140. Eights of tenants at a fixed 

rate. — Act XVIII of 1873, s. 9. — Xx-progrietarg 
tenant . — Occupancy tenant. — Inheritance to rights 
of occupancy. — Held that the proviso to the last 
clause of section 9 of Act XVIII of 1873 refers only 
to the holdings of ex-proprietary tenants and occu- 
pancy tenants, and not to tenants at fixed rates. 
Bhagwanti 0. Rude Man Tewaei 

[I. X.. E., 2 AIL, 145 

141. Transfer of portion of ten- 

; ure. — Zemindar, Right of .—Ejectment. — The exist- 
ence of a custom in a particular district by which rights 
of occupancy in such district are transferable, will 
not justify the holder of such a right of occupancy 
in subdividing his tenure, and transferring different 
parts of it to different persons ; and in case of such 
transfer the zemindar is entitled to treat the trans- 
ferees as trespassers and eject them. Tirthanund 
Thakooe V. Mutty Lall Missee 

[I. L. E., 3 Calc., 774 

142. Transfer of proprietary 

rights. — Possession hy conditional mortgagees . — 
8ir land. — Act XVIII of 1873. — Purchase of pro- 
prietary rights by mortgagees. — The possession of 
sir land hy conditional mortgagees must be treated 
as the possession of the mortgagors. Held, according- 
ly, that where the mortgagees of certain proprietary 
rights in a inehal, being in possession of such rights, 
purchased the same at an auction sale, the sir land 
included in the proprietary rights was held by the 
mortgagors, at the time of the auction sale, within 
the meaning of section 7 of Act XVIII of 1873, and 
that after the sale, in virtue of the i:iro vision of that 
section, they became entitled to a right of occu- 
pancy in the sir land. Dakkal Ram v. Wazie Ali 

[I. L. R., 1 AIL, 448 


135 . Eelinquishment of tenancy. 

—N,>W. P, Rent Act, XVIII of 1873, «. 9.~ 
Transfer. — Per Tyeeell, J. — A relinquishment by 
an occupancy tenant of his holding is not a transfer 
within the meaning of section 9 of the Rent Act. 
Lalji V. Nub AN . . I. L. B., 6 AIL, 103 

136 . MoTt^age.—Act XII of 1881, 

s, 9. — Landholder and tenant . — Usufructuary mort^ 
gage hy occupancy tenant. — Transfer —k. mort- 
gage with possession hy an occupancy tenant of his 
cnltivatory holding is a transfer within the pro- 
hibition of section 9 of the N.- W. P. Rent Act, 1881. 
Ganga Din v. Dhueandhae Singh 

[I. L. H., 5 AIL, 495 

137. Act XII of 1881 

{N.-TV. P. Rent Act), s, 9. — Landholder and tenant. 
— Right of occupaucy. — Meaning of transfer .^* — 
Held hy the Full Bench (Majimood, J., dissenting) 
that an hypothecation hy an occupancy tenant of his 
right of occupancy was not a transfer"" within the 
meaning of section 9 of tlie N.-W. P. Rent Act, 1873. 
Gopal Pandey 0. Paesotam Das. Badei Nath 
0 . Paebat . . . I. L. E., 5 AIL, 121 


143 . Mortgage.— Ew- 

proprietary tenant. — Act XVIII of 1873, s. 7.— 
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EIGHT OP OCCUEAHOY— 

' 3. TRANSFER OF 'Rmm^eonUrned. 

Transfer of proprietary rights — continued. 

Transfer of Where a person mortgaged bis 

proprietary rights in a inehalj which rights consisted | 
of certain lands occupied by him, covenanting to give 
the mortgagee possession for the purpose of cultiva- 
tion and the payment of Government revenue, and 
■being at liberty to redeem the lands at any time at 
the end of the month Jaith, such person could not 
resist a claim on the part of the mortgagee for pos- 
session ‘of the lands on the ground that he had a 
right of occupancy in the lands under section 7 of 
Act XVIII of 1873, such section not being applicable, 
and contemplating something more than a mere 
temporary transfer of proprietary rights. Bhaowan 
Singh v. Mheli Singh , 1. Ih. E., I AU., 459 

144 , Act XVIII of 

1873, ss. 7, 9. — Ex-proprietary tenant. — The right 
of occupancy which a person losing or parting with 
the proprietary rights in a mehal acquires, under 
section 7 of Act XVIII of 1873, in the land held by 
him as sir in such mehal at the date of such loss or 
parting, is a saleable interest. Held, where such a 
right was sold by private sale, that it w^as transfer- 
able, section 9 of Act XVIII of 1873 notwithstand- 
ing, Xlmrao Begam v. Land Mortgage Bank 
of India, I. L. M., 2 All., 451, followed. A deed exe- 
cuted by a village proprietor purporting to transfer 
bis share in the village including bis sir land and ex- 
proprietary right, divests such proprietor of the ex- 
proprietary right conferred by section 7 of Act 
XVIII of 1873, Maekundi Dial v. Ram Baean 
Rai . . . . I. L. R., 2 All., 735 

145 , Transfer of ryot’s interest. 

— Abandonment. — Forfeiture. — Beng. Act VIII of 
1869, s, d.— A mokurrari mirasi pottab was granted 
in 1838 to A., who was found to have held there- 
under as a ryot till 1859, when his right, title, and 
interest were sold in execution of a decree, and pur- 
chased by B., and the latter was accepted as tenant 
by, and paid rent to, the zemindar for nearly twelve 
years. The zemiudari being sold in 1871 for arrears 
of Government revenue, was purchased by the plain- 
tiff, who gave B. notice to quit, and on his refusal 
brought the present suit to eject him. Held that 
the right of occupancy which A. had acquired under 
section 6 of Bengal Act VIII of 1869, at the time 
of the sale to B., was not transferable. Naeendea 
Naeayan Rot Chowdhey d. Ishan Chandea Sen 

[13 B. L. E., E. B., 274: 22 W. B., 22 

146. Abandonment. 

-^Status of purchaser as regards zemindar. — A 
tenant having a right of occupancy cannot create an 
intermediate tenure between himself and the zemin- 
dar. If a ryot not having a transferable tenure 
quits possession, makes over his interests, and gives 
over the land to a third person, he may be treated as 
having abandoned all rights formerly possessed by 
him in the land. When a purchaser takes posses- 
sion of a nondransferahle tenure, and interposes him- 
self between the zemindar and the ryots on the land, 
he thereby commits a wrong, and the zemindar may 


EIGHT OP OCCUPAMCY-™co•^^/^«MeIl, 

3, TRANSFER OP BiailT—oonMnmd. 
Transfer of ryot’s inteTmt-^continued. 

sue to. declare that no interest is vested in such pur- 
I chaser, or to restrain him from interfering with the 
collection of rent. Hueeehhe Mookeejee u. JoDOO- 
NATH Ghose . . . . 7 W. E., 114 

147. — — - — Beoognition of 

transfer by zemindar. — The conduct and acts of a 
zemindar may be such as to take a case out of the 
purview of the Full Bench decision in Narendra 
Narayan Boy v. Ishan Chandra Sen, 13 B.L. M., 274 : 
22 TV. M., 22, which declares that a right of occu- 
pancy is not transferable, — e.g., where a zemindar has 
clearly recognised a transfer and done everything in 
his power in accepting the transferee as liis tenant. 
Ameen Buksh V. Bhyeo Mundul 

[22 W. R., 493 

148. H.-W. F. Bent 

Act, XVIII of 1873, s. 9. ^Sale of occzipancy rights 
imth zemindar's consent. — Acceptance of rent by 
zemindar from cendees.--^ Cozitract Act, ss. 2, 23 . — 
Estoppel. — Evidence Act, ss. 115, 116. — Tinder a 
deed dated in 1 879, the occupancy tenants of land in 
a village sold their occupancy rights, and the* zemin- 
dars instituted a suit for a declaration that the sale- 
deed was invalid under section 9 of Act XVIII of 
1873 (the N.-W. P. Rent Act in force ip 1879), and 
for ejectment of the vendees, who had obtained pos- 
session of the land. It was found that the zemin- 
dars had consented to the sale to the vendees, and re- 
ceived from them arrears of rent due on the holding 
by the vendors, and had recognised them as tenants. 
Held on appeal under the Letters Patent, that the 
sale-deed was invalid with reference to the provisions 
of sections 2 and 23 of the Contract Act, inasmucli 
as its object was the transfer of occupancy rights, 
which was prohibited by section 9 of Act XVIII of 
1873. Held, also, that the zemindars having accepted 
the vendees as tenants and taken rent from them, a 
tenancy was thereby constituted under the rent 
law; that the vendees were therefore not trespas- 
sers j and that, therefore, the question as to ejectment 
did not fall within the jurisdiction of the Civil Court. 
Jhinghbi Tewaei X. Duega . I, L. R., 7 AIL, 878 

IJpholding the judgment of Mahmood, J., in 
Duega x. Jhinguei . . I. L. R., 7 All., 511 

w^here Oldfield, J., and Mahmood, J., differed in 
opinion. 

149 . Transfer by one eo-sbarer, 

H.- TV, F. Bent Act, 1873, s. 9. — Suit by reversioner . — 
Transferee by inheritance. — The plaintiffs sued to set 
aside an usufructuary mortgage of a cultivatory hold- 
ing by the defendant JIf. to the other defendants, on the 
averment that they held the same jointly with M7s 
deceased husband, and she had no right to make the 
mortgage. The lower Appellate Court found that 
the laud was held separately by M.'s husband, and 
that she had succeeded to its occupancy on the death 
of her son. The suit was dismissed, in special appeal, 
on the facts found, and also with reference to section 
9 of Act XVIII of 1873. Baean JA Basdbo 
Missee . . . , . 7 IST.W., 241 
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3. TRANSFEE OF mam-^-eonUnued, 

150, Transfer by proprietor in ■ 

mebal. — Mx-proprieiary tenant, — Act XII of 1881 
{N„-W. P. Rent Act), ss. 7, 9 . — The words of sec- 
tion 7 of the N.-W. P. Rent Act, “shall have a right 
of occupancy in the land held by him as sir/^ are in- 
tended by operation of law to confer upon the pro- 
prietor who has sold his proprietary rights in a ine- 
hal, irrespective of whether he claims it or not, the 
status of an occupancy tenant, to whom the prohibi- 
tion of section 9 will apply. Keld, therefore, that 
where a proprietor in a mehal holding sir land, who 
is selling his proprietary rights, at the same time 
transfers all his rights, actual, vested, or contingent, 
in such sir land, such transfer is one of his right of 
occupancy in such sh land, and as such is prohibited 
by section 9 of the N.-W. P. Rent Act. Gttlab Roy 
u. Indae Sikg-h . . I. L. R.j 6 All, 54 

15 1, Right of mortgagees from 

tenant. — Mortgagees, Rights of, in suit for eject- 
ment of tenants. — If a zemindar obtains a decree in 
the Revenue Court for the ejectment of tenants with 
a right of occupancy who have mortgaged portions 
of their holdings, it does not necessarily follow that 
the interests of the mortgagees determine with the 
rights of the original tenants. Where certain ten- 
ants with a right of occupancy mortgaged por- 
tions of their holdings, and the zemindar assented to 
the substitution of the mortgagees for the original 
tenants in respect of those portions of the holding of 
which they had respectively obtained possession, it 
was held that the zemindar could not destroy the in- 
terest of the mortgagees in possession by obtaining a 
decree from the Revenue Court ousting only the ori- 
ginal tenants. Goberdhun X. Gokal Chand 

[7 M. W., 31 

152, Validity of transfer,— 

Rights of mortgagees from tenant. — Lease . — 

Zur-i-peshgi^’ lease.-- Act XII of 1S81 (N.-W. R, 
Rent Act), ss. 8, 9. — The occupancy tenants of cer- 
tain land executed a zur-i-peshgi lease in favour of 
certain persons, by wliicli, in consideration of a sum 
of money, it was agreed tliat the latter should have 
the right of occupying and cultivating the occupancy 
holding as tenants for a term of years at a nominal 
rent. In pursuance of this agreement those per- 
sons obtained possession. The zemindar thereupon 
brought a suit against them for ejectment, and to 
have the zur-i-peshgi lease set aside. lEeld hy the 
Pull Bench that the zur-i-peshgi lease was a transfer 
of occupancy rights within the meaning of section 9 
of the N.-W. P. Rent Act (XII of 1881), and was 
therefore invalid. Per Petheeam, C. J.—A. right 
of occupancy means nothing hut the right to live on 
and cultivate land as one^s own. Per Straight, J. 
— The last sentence of section 8 of the Rent Act 
- should not he read as declaring that any occupancy 
tenant may sub-let his land, but that the scope of the 
proviso is limited to tenants who actually occupy or 
cultivate land under a written lease, without having 
acquired a right of occupancy. PUdayatullali v. 
Ram Niwaz Rai, Weekly Notes, AIL, 1882, p, SO, 
referred to. Abahi Husain u. .Turawan Lal 

[I. li. R., 7 AIL, see 




RIGHT OP 

3.' TRANSFER OF miaWI -continued. 

Validity of transfer — continued. 

153 . ^ fQr eject- 

ment. — Act hy tenant inconsistent with purpose for 
which land was let. — Mortgage of occupancy hold- 
ing. — Oancelment of mortgage before suit for eject - . 
ment. — Act XII of 1881 (N.-W. P. Rent Act), ss. 9, 
93 (b), 149 . — An occupancy tenant made an usufruc- 
tuary mortgage of his holding, and afterwards had 
the land and the mortgage-deed returned to him, and 
the mortgage was cancelled. Subsequently, the land- 
lord instituted a suit for ejectment, on the ground 
that hy the mortgage the tenant had committed an act 
inconsistent with the purpose for which the land was 
let, within the meaning of Act XII of 1881 (N.-W. 
P. Rent Act), section 93 (b). Held hy Oldfield, 
tT.jthat, apart from the question whether executing a 
mortgage of his holding was an act within the mean- 
ing of section 93 {h) of the Rent Act, the mortgage 
having been cancelled, there iivas no cause of action 
left, and the penalty should not he enforced, with re- 
ference to section 149. Held hy Mahmood, I., tliat 
the occupancy tenure could not he brongbt to an end 
except on grounds clearly provided by the law ; and 
the execution of the mortgage, though illegal and 
void, was not “ any act or omission detrimental to the 
land^^ or “inconsistent with the purpose for which 
the land was let^’ within the meaning of section 93 
(b) of the Rent Act, and furnished no ground for 
ejectment. Gopal Panday v. Parsotam Las, 1. L. 
iL, 5 AIL, 121 ; and Naik Ram, Singh v. Murli Lhar, 
I. L. R., 4 AIL, 871, referred to. Also per Mah- 
mood, J. — The terms of section 93 (5) of the N.-W. 
P. Rent Act apply, exempli gratia, to cases in which 
land is given to a tenant for purposes of cultivation, 
and is used hy him for hnilding or other purposes. 
Debi Prasad c. Hab .Dayal 

[I. L. E,., 7 AIL, 691 

154 .. N.-W. P. Rent 

Act, 1881f XII, ss. 7, 9. — Sir-land. — Sale of sir 
land by co-sharer . — Hx- proprietary tenant. — Held 
hy Petheeam, C. J., and Straight, Oldfield, and 
Brodhurst, JJ., that the question w^hether the pro- 
] 3 rietary rights of a co-sharer in the sir of a mehal 
are.distinct and separate from the proprietary rights 
in the mehal itself, so as to enable the owner of one 
share to sell and give possession of his sir alone as 
against his co-sharers,’ must he determined with re- 
ference to the tenure and conditions under which 
land is held in the mehal by the coparceners, to.be 
ascertained in each case. ler Petheeam, C. J., and 
Straight and Oldfield, JJ. — In zemindari tenures, 
in which the whole land is held and managed in com- 
mon, aco-sharercannot convey his right of occupancy 
in the sir as something distinct from his proprietary 
rights ill the mehal. In puttidari tenures, in which the 
lands are divided and held in severalty, eacli proprie- 
tor managing his own lands, there may be lands whicli 
come witliin tbe classilication of sir given in the Rent 
Act, but they would not seem to be on a different 
footing from any other land held in severalty hy a 
proprietor.^ Per Brodhurst, J. — So long as a per- 
son is the ’sole proprietor of a mehal, he is not re- 
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BIGHT OF OCCJJ'PAISCY— continued, 

3. TKANSPEU OF continued. 

Validity of transfer — continued. 

strained by any law from effecting a sale of bis pro- 
prietary rights in bis sir land, even tbougb be retains 
possession of tbe whole of the other lands of the nae- 
bal. Per Mahmooo, J.— That the proprietary rights, 
of a joint co-sharer in his sir land form an essential 
part of his rights in the mchal ; that such proprietary 
rights in the sir land may be sold, but that the pur- 
, chaser under such a sale could not obtain any such 
possession as would opcirate in defeasance of the ex- 
proprietary right in such sir land conferred by section 
7 and secured by section 9 of tbe Rent Act. Sahib 
Mam V. Kishen Singh, WeeHg Notes, All., 1882, 

1 9, Eazari Lai v. XJgrah Mai, Weelcly Notes, All., 
1884, f. 103 ; ‘Gulah Maiw Indar Singh, 1. L. M., 6 
AIL, 54; and Tirmal Singh v. Bhola Singh, Weelcly 
Notes, AIL, 1884, p. 169, referred to. SiTAl Pbasau 
V. Amtul Biiii . ' . . I. L. R., 7 All., 633 

X55, Mortgage hy 

conditionnl sale of occupancy rights to zemindar . — 
Act XVniofl87B (N.‘ W, P. Rent Act), s. 9,— Act 
XII of 1881 {N-W, P. Rent Act), ss. 2, 9.— The 
occupancy tenant of certain land, before the N.-W. P, 
Rent Act (XII of ISSI) came into force, mortgaged 
Ins rights to his zemindars by a deed of conditional 
sale. The zemindars sued the heirs of the condi- 
tional vendee for foreclosure and possession of the 
mortgaged property. Meld by the Full Bench that 
the terms of the judgment of 'the Full Bench in Naik 
Mam Singh v. Murli Lhar, L L, E., 4 All., 871, were 
Ciirectly applicable to the case, and that the transac- 
tion of mortgage, which was subsequently to become 
a sale, was not a transaction to which section 2 of the 
Rent Act applied, because the sale would not have 
effect till after the Act came into operation. Mueli 
Rai V. Ledei , . . I. li, E., 7 All., 851 

156, "Effect of trans’» 

far on occupancy right . — Transfer of trees. — Act XII 
of 1881, $. The presumption of law and the 
general rule is that property in timber on a tenant’s 
holding rests in the landlord in the same way as, and 
to no less an extent than, the property in the soil 
itself. Faqueer Soonar v. Khuderun, 2 N. W., 251 ; 
Ajudhia Nath v. Sital, L L. M., 3 All., 567 ; Abdool 
Mohomanv. Dataram Bashee, W. R., 1864, 367; MuU 
tonji Edulji Sliet v. Collector of Tama, 11 Moore’s 
I. A., 295, referred to. Meld, therefore, where an 
occupancy tenant transferred his holding, that the 
transfer was not only invalid in respect of the hold- 
ing, but in respect also of tbe trees on the holding. 
Where an occupancy tenant, under the impression 
that he was a tenant at fixed rates, sold his holding, 
and the landholder sued the tenant and -his vendee 
to set aside the transfer as contrary to law, and for 
possession of the holding, — Meld that the transfer 
could not be treated as a relinquishment by the tenant 
of the holding to the landholder, and that the proper 
decree to make w^as that the transfer should he can- 
celled, that the plaintiff was entitled to eject the 
vendee from the land, but the plaintiff was not en- 
titled to take the holding from the vendor. Kasim 
Miak i>. Banda Husain , I. Xi. R., 5 All., 616 


RIGHT OF OGCUPAHCY-^£?o»25?:w?^al. 

3. TRANSFER OF RIGHT — continued. 

Validity of transfer — continued. 

X 57 ^ — — - Inquiry as to 

validity. —"When a ryot alleges a molvurrari right 
by purchase, the nature of his vendor’s title ought to 
he inquired into, and whether it was or was not 
transferable. Gobind Chundee Mozoomdae v. 
Bissumbhueeee Dossee. Ram Chundee Mitteb 
V. Ramzanee Bebeb . . 2 W. B., Act X, 4 

Ranee Mad hub Baneejee v. Joy Kishen Moo- 
KEBJEE . . .4 W, R., Act X, 16 

X 53 ^ — Transfer of ten- 

— Fjectment of transferee. — Where a tenure has 
been transferred by the tenant, and it is found that 
the transfer was invalid, the zemindar is entitled to 
eject the transferee, and look to the former tenant for 
his rent. Suddte Pueiea v. Boistub Pueiba 

[12 R. Ii. B., 84, note : 15 W, B., 261 

BIGHT OF REPLY, 

— — L. Witnesses not called for ^de- 
fence, — Where defendant’s counsel did not go into 
evidence, but had not intimated his intention to call 
witnesses, the plaintiff’s counsel has a right to reply. 
VlEASVAMI ChETTI V. APPASVAMI CHETTI 

[1 Mad., 375 

2, • — Decision on appellant’s argu- 

ments after hearing respondent.— Where an 
appellant had been heard at length and the respond- 
ent heard partly in answ^er, And the Court came to 
a conclusion after research into the record without 
any new matter being brought forward hy the re- 
spondent, it was considered unnecessary to hear the 
appellant in reply. Rousseau v. Nuboo Kishoeb 
Bhudeo . , 0 , 12 W. B., 302 

3 , — Giving no opportunity for 

reply. — Ground for special appeal. — Where an ap- 
peal was dismissed by the lower Appeallate Court, 
after hearing the respondent’s pleader, without giv- 
ing the, appellant’s pleader an opportunity to reply, 
the High Court, on that objection being made a 
ground of special appeal from an order of the Judge 
refusing to grant a review on that ground, set aside 
the order and sent the case back for re-trial. Jab- 
dinb v. Taeini Mohan Sen . 8 B. L. B., Ap., 44 

Distingushed in Ram Koomab Ktbueto Bass v. 
SoNATUN Bass Poeamaniok . 3 C. L. B., 23 

which was a case where, after some explanation 
from the. appellant’s vakil, the Judge said he did not 
think the Munsif’s judgment erroneous, whereupon 
the vakil said he was not desirous of arguing the 
case further, and the Judge began writing his judg- 
ment, and refused to hear another vakil instructed by 
tbe appellant who came in and asked permission to. 
argue the case. 

4 , Hearing of rule 

Practice. — On the hearing of a rule nisi after cause 
had been shown against the rule, it was objected, on 
counsel rising to support it, that there was no right 
of reply, no affidavit having been used in showing 
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EIGHT OP REPLY.- 
“ nisi continued, 

caose. The objection was overruled and a reply al- 
lowed, Bamasundaei Dasi V . ' Eamnaeatan M IT- 
tee . . . . 7 B. L. R., Ap., 57 

5. — — ' Question qilsm,'— Construction 

€f will. — JSmdence not called for defendants . — In a 
•suit for the construction of a will, a reply was allow- 
ed^ altliougb tlie defendants called no evidence, the 
suit being of the nature of a special case. Judah v. 
*1 edah . . . . 5 B. L. B,., 4:39 


RIGHT OP SUIT — continued. 


Col 


6 . 


Crown’s riglit of reply.- 


Trial of prisoners charged with distinct offences in 
one indictment . — Where two prisoners were charged 
with distinct offences in the same indictment, the 
calling of evidence on behalf of one does not give the 
Crown a right of reply ui)on the other. Queen v. 
Abbas , . . , ,2 Hyde, 24:7 

7, ^ Ufi^ of documents 

in cross-examination hy accused . — The fact that the 
accused has, during the cross-examination of the 
witnesses for the prosecution, used certain documeuts, 
and that such documents have been put in as evi- 
dence on his behalf, does not entitle the prosecutor 
to the right of reply, if, when asked upon the close of 
the case for the prosecution whether he means to 
adduce evidence, the accused says that he does not. 
Queen- Empeess o, Geees Chundee Baneejee 

[I. L. R., 10 Calc., 1024 

a ■ 


Witnesses not call- 
ed for defence. — Meply hy prosecutor. — Criminal 
I>rocedure Code (Act X of 1882), ss. 289, 292.— ki 
the close of the evidence for the prosecution, the at- 
torney for the defence, in answer to the Judge, stated 
that he meant to call witnesses. The Court then ad- 
journed, and on the following day the attorney stated 
that, on reconsideration, he did not intend to call 
witnesses. The Judge allowed the prosecutor to re- 
ply. Eeld that, though the strict interpretation of 
sections 289 and 292 of the Criminal Procedure Code 
would warrant this course, it was never meant by the 
Legislature that the prosecutor should have a reply 
when no witnesses are called for the defence, the ob- 
ject of the law being evidently to let each side have 
an opportunity of commenting on the evidence of the 
other, and not to give an additional advantage to the 
prosecutor in such a case as the present. Hceey 
Chuen Chuckeebutty V . Empeess 

[I. L. R., 10 Calc., 140 ; 13 C. L, R., 358 

RIGHT OP SUIT. 

Col. 

1. Inteeest to Suppoet Rig-ht . 5209 

2. Acceuad op Right ; . 5213 

3. Suevivab op Right . . .5216 

4. Suit beought in two Couets , 5217 

5. Acts done in exeecisb op Soye- 

EEIGN PoWEES .... 5217 

6. Attachment, Suit to set aside — 5219 

7. Awaeds, Suits conceening— . 5220 

8. Bound ABIES 5221 

9. Building, Suit to eesteain — . 6221 

10. Caste questions .... 5224 


11. Cess 5224 

12. Chaeities 6224 

13. Compensation .... 6231 

14. Conteacts and Ageeembnts . 6231 

15. Co-SHABEES . . , . . 5235 

16. Costs ...... 5236 

17. Customaey Rights . . . 5237 

18. Debtoe and Ceeditoe . . . 5239 

19. Deceees, Suits on — . . . 5239 

20. Dignities 5243 

21. Doctoes’ Pees ' . , . . 5245 

22. Documents, Loss oe Desteuction 

OP-— 5245 

23. Endowment, Committee op — . 5245 

24. Enhancement, Notice op— . . 5246 

25. Execution op Deceee . . . 5246 

26. Feeey, Suit eelating to— . , 5249 

27. Feesh Suits e ® . . 5249 

28. Goveenment School, Suit poe Be- 

NEPIT OP — .... 5251 

29. Idols, Suits conceening— . , 5252 

30. Income Tax 5252 

31. Injuries by Repeesentative op 

Deceased . . . . , 5262 

32. Injury to Enjoyment op Land . 5253 

33. Instigating Proceedings, Suit 

foe — . . . . . 6254 

34. Interest, Suits poe— . . , 5254 

35. Joint Right 5254 

36. Judicial Oppicees, Suits against— 5254 

37. King op Oudh, Suit against — . 5255 

38. Landlord and Tenant, Suits 

concerning — .... 5256 

39. Loss op Service .... 5258 

40. Maintenance . . . • 6258 

41. Mesne Profits .... 5258 

42. Misrepeesentation . . . 5258 

43. Money had and eeceivbd . , 5259 

44. Money paid 5259 

45. Municipal Oppicers,Suits against — 5260 

46. Obstruction to Public Highway . 5260 

47. Office or Emolument . . . 5262 

48. - Orders, Suits to set aside— . 5265 

49. Possession, Suits for — . . 5267 

50. Public Worship, Suits eegaeding 

Right op — . . . 5269 

51. Registration op Name . . . 5270 

52. Resumption, Suit for Unlawful — 5270 

53. Revenue, Sale poe Aeeeaes op— . 5271 

54. Revenue, Suit poe Aeeeaes op— . 5271 

55. Sale in Execution op Decree . 5271 

56. Ship, Sale op— . . . . 5276 

57. Subscription to Charitable In- 

stitution ..... 5276 

58. Torts 6277 

59. Witness, Suit for Expenses op — . 5278 

See Act IX op 1847 . 15 B. L. R., 49 
[I. L. R., 4 Calc., 103 

See Act XIII op 1859 • 2 Mad,, 427 

See Act XX of 1863, s. 14. 

. [I.L.R.,2Mad.,197 

I. L. Il.,7 Calc., 767 
I. L. R., 9 Calc., 133 
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RIGHT OF SUIT— 

See Cases ttitdee Assignment of Chose 
IN Action. 

See Attorney anb Client. 

[3B.L.R.,O.C.,96 

See Bengal Act V oe 1875. 

[I. L. R., 6 Calc., 453 

See Damages — Suits eoe Damages — 
Toms . . 1 B. L. R., A. C., 203 

See Endowment . I. L. R., 3 Calc., 563 
[2 C. L. R., 128 
3 C. L. R., 112 

See Fishery, Right oe— 

[I. L. E., 2 Bom., 19 

See Hindu Law— Maintenance— Form 
OF Allowance and Calculation of 
Amount . I. L. R., 1 All., 594 

See Cases under Hindu Law— Eevee- 
siONEES — Powers of Reversioners, 
&c.— W ho may Sue. 

See Cases under Jurisdiction of Civil 
Court, 

See Land Acquisition Act, 1870, s. S9. 

[I. L. R., 4 Calc., 757 

See Letters of Administration. 

[I. L. B., 2 Calc., 431 

See Limitation Act, 1877, s. 26 (1871, 
s. 27) . . I. L. B., 1 Mad., 335 

See Mahomedan Law— Endowment. 

[I. L. R., 3 Bom., 84 

See Sale for Arrears of Rent — Pur- 
chasers, Rights of— 

[I. L. R., 4 Calc., 520 

See Trust . . I. L. B., 5 Calc., 700 

See Wrongful Distraint. 

[I. L. E., 4 Calc., 890 

1. INTEREST TO SUPPORT RIGHT. 

X. Party without right or in- 

terest in subject-matter of suit.— A party must 
show due right or interest in the subject-matter of 
the suit to entitle him to complain of any acts in- 
jurious thereto, and a mere stranger without interest 
cannot maintain any suit. Chundun v. Talib Ali 

[2 H. W., 41 

Bhekdhaeee Singh v. Kishen Pbeshad Singh 

[15 W. R., 106 

2 . ■Want of interest in suit.— 

Procedure in appeal. — Stay of proceedings on appU- 
cation.— The High Court wiU not, on the application 
of the defendant, stay all proceedings in the appeal, 
on the ground that the plaintiff has no interest in 
the suit, that being a question which can more pro- 
perly he raised in the suit or appeal itself. In TjBft: 
MATTER OF THE PETITION OF KhODEJOONISSA 

[7 W. R., 486 


BIGHT OP SUIT — con tinned. 

1, INTEREST TO SUPPORT RIGHT— 

3 ^ Right to exi 3 ose fraud in 

Court. — Evasion of order for guardians of minor 
to account . — Where a gross fraud is being practised 
on a Court, with the ol3ject of evading an order 
which the Court has made directing a minor’s guar- 
dians to account, any person who appears before the 
Court and exposes the fraud, iindertalving also to 
prove it, has a locus standi in Court, and has a right 
to he heard. Hossein Ali Khan v. Burkiit Ali 

[10 W. B.., 372 

4 , Suit on covenant by pur- 

chaser. — Held that the plaintiff had no right to sue 
for the enforcement of the promise made in favour of 
the person from whom she bought, who did not con- 
vey to her the right to sue upon or otherwise enforce 
it. Kishoree V. Jey Kishoee Dass . 3 Agra, 46 

5 , ; Suit by male members of 

family. — Insult to loomen. — Held that male mem- 
bers of a family cannot sue for the iujury or insult 
which they have sustained indirectly in conseqnence 
of ill-treatment of certain female members of the 
family, and that if there was any remedy by suit for 
such grievance or dishonour, it was open to the 
women themselves, and not to the plaintiffs. Oodai 
V. Bhowanee Pershad , . .1 Agra, 284 

0 , Suit to liave trust fund paid 

into Court. — Suit quia timet . — Want of title or 
interest in plaintiff . — A suit, the sole object of which 
was to have a trust fund paid into Court, was dis- 
missed on the ground that the plaintiff had no actual 
title to any part of the fund. When the plaintiff in 
a suit, seeking solely the payment into Court of a 
fund for the relief of poor Armenian orphans, had no 
interest, except as a member of the Armenian com- 
munity, — Held that he had no such title to part of 
the fund as vrould support the suit. Held, also, that 
the consent of the defendants, the trustees of the 
fund, to the decree sought by the plaintiff, would not 
justify the Court in making it. To support a hill 
quia timet the plaintiff must have a title in posses- 
sion or expectancy, and the property must be in 
danger. Satoor v. Satoob . . 2 Mad,, 8 

7 , Interest sufficient to maintain 

suit. — S'uit hy representatives of testator to enforce 
charitable or religious trusts under ‘iinll. — Haint, 
Allegations in, — The representatives of a testator are 
entitled to sue for the enforcement of the due perform- 
ance of trusts created hy him for religious and cha- 
ritable purposes, and in which they are not personally 
interested, hut' their suit will be dismissed, unless 
upon their plaint they substantially allege a state of 
circumstances which, if proved, ■will constitute a 
distinct breach of trust. Beojomohun Doss 
Huero Loll Doss , . . 6 C. L. B., 58 

8. ly in 

absence of husband for Ids share of property under 
partition-deed . — Plaintiff brought a suit to procure 
delivery to her of a share of land purchased with 
money subject to the xirovisions of a deed of partition 
executed hy her husband and the undivided members 
of his family. Plaintiff’s husband had been since 
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SIGHT OF SUIT — eonUmed. 

I. INTEREST TO SUPPORT RlGBT—eonfimed. 

Interest sufS.eient to maintain suit— com- 

tinned. 

1854 absent in a foreign country. Meld that the 
plaintiff sufficiently represented her absent and 
divided husband to enable her to sue for his share. 
Papammal V . Eamaswami Chetti , 2 Mad., 365 

9 . Interest, as Collector of reve- 

nue, of Government. — Suit for accretion. — A 
chur, B., formed by gradual accretion to an estate 
(monzah B.), was resumed by Governiiient, who suc- 
cessively made temporary settlements for it with the 
putnidar of inouzali B., and finally with the zemin- 
dar. While the second settlement was in force, 
another chur formed, and a dispute arose between the 
putnidar of B. and the putnidar of an adjoining mou- 
zah, D., as to its ownership. Three suits were brought 
by the latter, claiming the second chur as an accre- 
tion to his estate, in all which suits he was successful, 
and in one of which Government was a party. Govern- 
ment then sued to set aside the decrees in the two suits | 
in which it was not a party, and for possession of the 
land ill dispute, and it was found in that suit that the 
land was continuous to chur B., and not to mouzah 1). 
Meld that Government, having a right to revenue, 

. but not to actual possession, could have no locus 
standi as plaintiff' in such a suit. Mooktakeshee 
Debea ' 0 . Collector op Buedwan 

[12 W. B., 204 

10 . Interest of lumbardar.— 

Suit for sums paid as nuzzerana before resumption. 
— A certain sum was paid to Government as nuzzer- 
ana during the existence of the maafee grant through 
a lumbardar. After the maafee was resumed, and 
a Government jumma assessed upon it, the nuzzer- 
ana continued to be paid until the interest of the 
holder of the resumed maafee was confiscated for re- 
bellion and sold at auction. After the confiscation. 
Government allowed the amount to the lumbardar, 
by deducting it from the amount of Government 
revenue paid by him. Meld that by such arrange- 
ment the Government did in effect convey to him 
(lumbardar), as trustee on behalf of Government, such 
an interest in the estate as would enable him to sue 
and enforce such claim. Zahoor Hossein v, Assitd 
Ali .... 2 Agra, Pt. II, 178 

11 , Interest under decree. — Suit 

for balance due on decree. — Decree for money. — The 
appellant having obtained a decree for money, sued 
to recover the unsatisfied balance thereof from the 
respondents, alleging that the property of the de- 
ceased judgment-debtor (being one- seventh share in 
the legacy of his father) was in their possession. 
He prayed that, after due inquiry, adjustment of ac- 
counts, and the determination of the value of the 
said legacy out of the share which might be found 
due to the judgment debtor, the above-mentioned 
balance might be decreed with interest and costs. 
Meld that the decree did not vest in the appellant a 
right to the property sued for, and consequently he 
could not maintain the suit. Mahomed Aoa Ali 
Khah V . Widow op Balmakand 

[L. R., 3 I. A., 241 : 26 W. E., 82 


BIGHT OP ^Tim—oontimted. 

1. INTEREST TO SUPPORT continued. 

12. Bight of remote heir.-JS'a;- 

istence of near heir. — During the existence of a near 
heir, a more distant heir cannot sue. Biseam Singh 
alias Bishbn Singh Indhejeet Koonwae 

[6 W. B., 2 • 

13 ^ Sxiit by widow to set aside 

sale of reversioner’s interest. — A suit hy a 
widow to’ set aside the sale of a judgment-debtor’s 
interest as reversioner is not maintainable. Shib 
Koonwer V. Sadho Singh . . 2 Agra, 255 

14 , Suit by widow as represent- 

ing husband. — Mindu widoio ichere sons are alive. 
— Disclaimer hy sons. — A Hindu widow cannot sue 
as representative of her husband when sons are alive, 
nor will a petition filed hy the sons in a suit brought 
by her as such representative (in which petition the 
sons state that she has always been in possession of 
the property and is entitled to sue) cure the defect in 
her title. Meld, also, by Maopherson, J., that, in tbe 
absence of proof that the widow w^as the next rever- 
sioner after the sons, even a disclaimer hy the sons 
prior to the institution of the suit, if it did not 
amount to an absolute assignment to the widow, 
would not entitle her to sue. Ram Kannye Gos- 
samer V . Meernomoyee Bosses . 2 W. B., 49 

Jannobee Chowdheain V . Bwaekanath Roy 
Ohowdhey . . . .7 W.' B., 455 

15 . Interest of Government after 

grant. — Suit to recover surplus land from neigh^ 
bouring grantees of Government ivho have encroached. 
— Where a certain quantity of land was granted by 
Government to several grantees, subject to tbe condi- 
tion of resumption if the land were alffiwed to remain 
uncultivated for certain years, and it is subsequently 
found that several grantees were not in possession of 
the land corresponding in quantity with that origin- 
ally granted to them, — Meld that the right of suit to 
recover possession of such surplus land was vested in 
the other grantees and not in the Government, who 
had no remaining interest in it, except that of re- 
sumption. Goyeenment V . Ram Char tin Mise 

[2 Agra, 74 

10 . Suit on behalf of deceased 

lunatic’s estate. — Manager appointed hy Court of 
Wards. — Parties. — One L., in December 1867, 
undertook hy a security-bond to be answerable to the 
Court of Wards for any default in tbe payment 
of rent which might be made by S. in performing the 
stipulation of a certain lease made to S. M., described 
as manager under the Court of Wards of the estate 
of .B., a lunatic, deceased, brought a suit on the bond 
against S. and his brother. Meld the defendants 
were not liable. The suit was not properly framed. 
The suit should have been brought, as to arrears ac- 
cruing due during the lifetime of J?., hy his personal 
representative ; and as to arrears accruing due after 
B/s death, by the successor of B. M., not being in 
either position, was not entitled to sue. Mahomed 
Abdul Hye i ->. Lunjeet Singh 

■ [13 B. L. R., Ap., 14; 22 W. 200 
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RIGHT OF SUIT— 

2. ACCRUAL OF RIGHT. 

Cause of action. — Limita^ 

tim. — Misapprehension of legal rights. — A judg- 
ment of a Court altering a pure legal misapprelien- 
sion as to rights and status, and passed in a suit to 
which A. was not a party, cannot confer any fresh 
cause of action as against A. by the party who pre- 
viously misapprehended his correct legal claim. 
Lotf Aiii Kha.n V, Aezuloonissa Bbgtjm 

[3 'W. B., 113 

18, — night of unhorn 

son. — Hindu law.— Limitation. — The texts of Hindu 
law laying down the right of an unborn son to sue, 
only inculcate a family duty, and do not apply to 
the operation of the law of limitation so as to give a 
perpetual right of action. Sebtul Peeshad Sing-h 
u. Hour Dval Singh . . , 1 W, R., 283 

19 ^ Suit for pre- 

emption. — Mortgage.— A. pre-eniptor may sue any 
time before the expiry of a year from the date of 
transfer of possession. A mortgagee’s absolute right 
and his claim to pre-emption 'arise from the time 
the sale becomes absolute. Jankee Kooee r. Lekba- 
NEE Kooee , , . . W. B., 1864s 285 

■' 20. — Suit for pre- 

empiion. — Conditional sale. — Held per Feabson, «/., 
and Steaight, L. (Spankie, dissenting).— That 
the cause of action of a person claiming the right of 
pre-emption in the case of .a conditional sale arises 
when the conditional sale takes place, and not when 
it becomes absolute j and therefore, where a condi- 
tional sale took place in 1867 i and after it had be- 
come absolute a person sued to enforce his right of 
pre-emption in respect of the property sold, basing 
his claim upon a special agreement made in the 
interval between the date of the conditional sale and 
the date that it became absolute, and alleging that 
his cause of action arose on the latter date, that the 
suit was not maintainable, the plaintiff having no 
right of pre-emption at the time of the conditional 
sale. Lachman Peasad v. Bahabub Singh 

[I.X3.E.,2 All.,884 

21, ^ Suit for pre- 

emption, — Mortgage . — Conditional sale. — The cause 
of action of a person claiming a right of pre-emption 
in respect of a mortgage by way of conditional sale 
arises on foreclosure of such mortgage, — that is to say, 
on the expiration of the year of grace without pay- 
ment by the mortgagor of the mortgage-money, in- 
asmuch as on the expiration of such period the 
mortgagee acquires a proprietary title to the mort- 
gaged property. Such person can therefore sue to 
enforce his right of pre-emption on the expiration of 
such period, and need not wait to do so until the 
mortgagee has obtained proprietary possession of 
the mortgaged property. Hazaei Ram Shankar 
Dial .... I. L. E., 3 AIL, 770 

22. ' Conditional sale. 

-—JPre-emption. — Wajih-ul-urz. — On the 12th May 
1871, R. mortgaged, by way of conditional sale, a 


BIGHT OF SUIT — continued, 

2. ACCRUAL OP B.mWI—contimied. 

Cause of SiQtioXL-^ continued, 

share of a village to A., a stranger. Such mortgage 
having been foreclosed, A. sued B. for possession of 
such share, and obtained a decree on the 16th April 
1878, in execution of which he obtained possession 
of such share on the 9th September 1878. On the 
1st September 1879, 8., a co-sharer, sued A. and B. 
to enforce his right of pre-emption in respect of 
such share, founding his suit upon the following'’ 
clause in the administration paper of the village : 

When a shareholder desires to transfer his share, a 
near relative shall have the first right ; next tlie 
shareholders of the other pattis ; if all these refuse 
to take, the vendor shall have power to sell and 
mortgage, &c., to whomsoever he likes.” Held 
(Peaeson, eJ., dissenting), having regard to the 
terms of the administration paper, that a cause of ac- 
tion accrued to S. when such mortgage was foreclosed. 
Per Spankie, J"., Oldfield, «/., and Straight, J. 
(Stuart, C. J., dissenting), that a cause of action 
also accrued to S. when such share was mortgaged by 
way of conditional sale to A, Alu Prasad v. Su- 
KHAN . 1. U. B., 3 AIL, 610 

23, Suit for pre- 

emption. — Mortgage hg conditional sale. — The wajib* 
ul-urz of a village provided that the right of pre- 
emption should accrue ** not only in respect of abso- 
lute sales, but also in regard to conditional sales, 
mortgages, and ticca leases.” Held that under 
its terms the right of pre-emption accrued on a 
mortgage by conditional sale becoming absolute. 
The ratio decidendi in Alu Prasad v. SuMian^ I. L. 
M.f 3 AU.f 610s relied on. The pre-emptor, in the 
case of a mortgage by conditional sale which has 
become absolute, is bound to pay as the price of the 
property the entire amount due on such mortgage at 
the time it became absolute. A shik Ali v, M athur a 
Kandu .... I. H B., 5 All., 187 

24, Hirst and second 

mortgagees. — Dispossession of second mortgagee . — 
Limitation, — Interest, — Z. being indebted to A., exe- 
cuted in his favour a written mortgage of certain 
lands, in which it was agi'eed that if the debt was 
not repaid within a fixed time, A, should be put iiito 
possession of the lands. Subsequently Z, executed 
in favour of P., to whom also he owed money, a 
second mortgage of the same land subject to the 
same condition. P. not receiving payment within 
the stipulated time, sued Z. on the mortgage and 
obtained a decree for possession of the lands, under 
which he was put into possession in the year 1846. 
After P, had obtained his decree, A., whose debt had 
likewise remained unpaid, brought a suit as first 
mortgagee against Z. and P. for the possession of 
the lands, and obtaining a decree, recovered posses- 
sion in the year 1847, dispossessing P. In the year 
1870, the heirs of ^.,*having paid off the debt, due to 
A., resumed possession, wbereupon tKe beirs of P, 
applied to be restored to possession in execution of 
the decree obtained by P. in 1846. This application 
having been rejected on the ground that that decree 
had been fully executed ■when P. obtained possession 
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EIGHT OF SHIT — continued. | . 

2. ACCRUAL OF nmnT—contimed. 

Cause of mtiou—contimied. 

under it, the heirs of P. instituted a suit against the 
heirs of Z. to recover possession and for interest - _ 
during the time they were dispossessed. Meld by 
their Lordships of the Judicial Committee, reversing 
the decision of the High Court, that the heirs of P. 
were entitled to possession on A. mortgage being 
paid off, and that their cause of action accrued and 
limitation ran against* them from the .time when the 
heirs of Z. resumed possession. Meld, also, that they 
were not entitled to a decree for the interest accruing 
during the time they were dispossessed. Naeain 
Singh v. Simbhoo Singh . I. L. K., 1 AIL, 325 

[L. B., 4 I. A., 15 

25. Suit ly pur- 

chaser for possession. — Sale for arrears of revenue . — 
Liniitation.~l\\ suits instituted by a purchaser to 
recover possession of an estate sold for arrears of 
CTOverninent revenue due in respect of such estate, 
the period of limitation cannot be calculated, under 
any circumstances, from a day anterior to the date 
of purchase. Nabain Chttnder r. Tavleb 

[I. L. E., 4 Calo., 103 : 3 C. L. B., 151 

26. Suit to recover 

compensation for land taken for public purposes 
and paid by Government to tvrong party. — In a suit to 
recover money paid by Government to the defendant 
as compensation for land taken for public purposes 
which the plaintiff alleged to belong to him and not 
to the defendant, — Held that the plaintiff’s right of 
action against the defendant accrued at the time 
when the defendant first took the money from Gov- 
ernment, and that the ignorance of the plaintiff in 
regard to the accrual of his right did not prevent the 
time from running against his suit, unless it had 
been brought about by the fraud of the defendant. 
Azeoal Singh v, Lalla Gopeenath 

[8 W. K., 23 

27, Fossession of 

lands not capable of occupation. — Khal. — When 
lands which are not in their nature capable of actual 
occupation (such as a khal) appertain to lands which 
are occupied, the possession of the former in point of 
law necessarily follows that of the latter ; but when 
a khal dries up and becomes culturahle, if any one 
to whom it does not belong takes actual possession 
of it, a cause of action accrues to the person in pos- 
session of the land to which the khal appertains 
from the time of the wrongful possession, and not 
from the time of the khal becoming culturahle or 

• cultivated. Shnnud Ali v. Kubimoonissa 

L9 W. B., 124 

28. Fromise to pay 

‘Uvhen I am ahleF —In a written promise to pay 

when I am able,” those words are not to be treated 
as mere surplusage, but as a binding part of the con- 
tract. The promisee’s cause of action does not ac- 
crue until the promisee is in circumstances to pay. 
Watson, & Co. v. Blechynden . 1 W. B., 368 


BIGHT OP SUIT— continued. 

2. ACCRUAL OP niGm— continued. 

Cause of action — continued. 

j 29. Suit for lost pro- 

•perty discovered. — Jurisdiction. — Where property 
lost in one district is found in another, in the pos- 
session of a party who refuses to restore it, the 
owner’s cause of action arises from the date of such 
refusal ,• and a suit to recover possession of the pro- 
perty must be instituted in the district in which it 
is found. Ram Peetap Singh v. Bholabfttt 
Koonwae .... 9 W. B,, 686 

30. Service teat an 

land. — Successive life-tenants. — Where land belong- 
ing to a service watan held on a tenure of successive 
life-estates had passed out of the possession of the 
watandars, it was held that a cause of action to 
recover such land accrued to each successive life- 
tenant upon the death of his predecessor. Kiteia 
BIN Hanmia V. Gueprav . . 9 Bom., 282 

31 ^ Fedemption .-. — 

Constructive payment. — Where an assignee of land 
covenants, with his assignors to repay all the moneys 
which they have at any time actually or constructively 
paid to Government for redemption, a suit against 
him, where money has not been actually paid, is pre- 
mature, unless there is some definite agreement with 
Government as to the amount which Government can 
enforce. WooDEOW v. Schilbee 

[1 Ind, Jur., S., 90 

32. Mepudiafion by 

tenant of landlord's title. — The repudiation of a ten- 
ant’s title by his landlord can only form one cause 
of action, however often that repudiation is repeated. 
Nund Kishoeb Singh v. Hueee Peeshad Mitnbuh 

[13 W. B., 04 

3. SURVIVAL OF RIGHT. 

33 . Trustee and cestui que 

trust. — Survival in representative of cestui que 
trust of right to sue. — If the money due on a bond 
belonged to A., and B., the nominal plaintiff in a 
suit on the bond, was a trustee for Mm, — Held that 
A"s son might sue to get the benefit of the decree ob- 
tained by B. JXJGGOBUNDHOO COONDOO V. NiL COMTJL 

SUEMAH . . , . . W. B., 1864, 190 

34 . Bevival of suit in fa vour of 

minor. — Suit for partition. — A for a partition 

of family property was, upon the death of the plain- 
tiff, revived on behalf of his minor sons with the per- 
mission of the Court of first instance, and a decree 
for a partition given. The Appellate Court reversed 
the decree, upon the ground that, as a partition can 
be enforced on behalf of minors only when it can be 
proved to be necessary for the protection of the mi- 
nors’ interest, the cause of action did not survive to 
the minors. B.eld by the High Court that this was 
not a utiiversal rule, and the Court of first instance 

I having allowed the suit to be revived, considering 
, that it had been brought on grounds which entitled 
i the minors to the partition, the competenoy of the 
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3. SURVIVAL OF maWH-^eontinued, 

Bevival of suit in favour of minor— co?^- 

tinued, 

plaintiff to proceed with the suit was not open to ob- 
jection in the lower Appellate Court. Paevathi 
V. Maitjayakaeantha . » .5 Mad. 5 193 

35 , against agent for ac- 

count. — Death of agent. — Act X of 1S59, s. 20 . — 
A right of suit accruing against an agent for money 
received and accounts kep\ falling within the class 
mentioned in section 2d, Act X of 1859, survives the 
death of the agent. Hills v, Shokhee Monee 
Dossee ..... iOW. B.559 

4 SUIT BROUGHT IN TWO COURTS. 

30 , Suit simultaneously brought 

in different Courts on same cause of action. 
— Dar to maintenance of suit. — ^Election. — A suit 
brought in a District MunsiUs Court, filed on the same 
day as a suit for the same amount brought on the same 
cause of action in the Small Cause Court, is not a bar 
to the maintenance of the Small Cause suit ; hut the 
plaintiff must elect which suit he will proceed with. 
Subbeamaeyiak V . Ganapathi 

[I. L. B., 2 Mad., 123 

5. ACTS DONE IN EXERCISE OP SOVEREIGN 
POWERS. 

37 , Suit for damages for refusal 

of license by Excise authorities. — Liahility of 
Gonermnent . — 21 cf 22 Viet., c. 106. — Matter of 
rev'enue. — 21 Oeo. III., c. 70, s. 8 .— The plaintiff, 
for some years before and up to 31st March 1874, 
carried oil the business of a retail dealer in ganja 
and sidhi in Calcutta, and occupied for that purpose 
certain shops and godowns duly licensed under the 
Government regulations with respect to such sales. 
The license had to be renewed annually, and might, 
for sufficient cause, he withdrawn at any time within 
the year which terminated on 31st March. On 4th 
March 1874, while the plaintiff was carrying on his 
hiisiness, the Superintendent of Excise for Calcutta 
put the right to sell ganja and sidhi for the year 
commencing the 18th April 1874 up to the public 
competition, ivhich was the usual way of distributing 
the yearly licenses. The sale notification contained 
a list of the shops with the localities where they 
were situated, but the right was reserved, in case of 
combination or for other cause, to transfer, before 
settlement, any shop from the locality specified, to 
some locality in the neighbourhood; and the condi- 
tions of sale were stated to he “that the Collector 
does not bind himself to accept the highest bid ; that 
the settlement vdth the accepted auction-purchasers 
will he contingent on the approval by the police 
authorities of the proposed locality of the shop, and 
the character of the applicant for license ; that the 
person accepted as the auction-purchaser shall deposit 
at once a sum equal to the license fee payable for two 
months, and shall at the same time state in writing 
in what buiUling his shop will be opened, it being 


BIGHT OE SHIT — continued. 

5. ACTS- DONE IN EXERCISE OF SOVEREIGN 
POWERS— cowfiMwecl. 

Suit for damages for refusal of license- 
by Excise authorities— we- 
understood that the above deposit will he returned to- 
any person whose license is subsequently refused for 
police reasons.^’ At the sale the plaintiff was the 
highest bidder for the licenses for five shops for the 
sale of ganja and sidhi, and his bids were recorded ; 
and he also paid the deposit due in respect of tlie li- 
censes amounting to -R968. Subsequently tlie Excise 
authorities refused licenses to the plaintiff for the 
five shops, and failed to return the deposit made in 
respect thereof. In a suit brought by the plaintiff 
against the Secretary of State in Council for India, 
ill which he alleged that the Government had accept- 
ed his hid, and thereby contracted with him to give 
him the licenses and allow him to carry on his trade 
ill ganja and sidhi, and that by their not giving him 
licenses, and so forcing him to close his godowns and 
shops, they had committed a breach of contract for 
which he was entitled to damages, — Meld, on the 
evidence, per Pheae, J.) that there was no contract 
between the plaintiff and the Government. Meld, 
also, both in the Court below and on appeal, even 
assuming there was a contract, that the suit was not 
iiiaiiitainahle, being in respect of acts done by the 
Government in the exercise of sovereign powers. 
Suits such as might, previous to the passing of 
21 and 22 Victoria, Cap. 106, have been brought 
against the East India Company, and subsequently 
against the Secretary of State in Council, are limited 
to suits for acts done in the conduct of undertakings 
which might he carried on by private individuals 
without sovereign powers. Nobin Chundee Dey 
V . Seceetaey oe State toe India 

[I. L. R., 1 Calc., 11 : 24 W. B., 309 

38. Suit for illegal levy of im- 

port duties by Collector.— In 1877 M. shipped 
salt from Bombay to Malabar ports, having conformed 
to the provisions of the Bombay Salt Act, 1873, and 
paid Rl-13-0 per inauiid, the full duty then leviable 
under the Tariff Act, 1875. By a notification under 
clause B, section 6, of the Tariff' Act, the Governor 
General in Council had exempted salt which paid the 
excise duty at Bombay from liability to pay more 
than the differeuce between what was so paid and the 
import duty leviable under the Tariff Act. While 
the salt was in transit, the Salt Act of 1877, wdiich 
raised the import duty to R2-8-0 a maund, came into 
force. The Collector of Malabar levied 11 annas a 
maund on the salt imported, in the belief that he was 
so authorised by law, and his action was ratified by 
Government. Meld that, assuming the Collectors 
acts to he illegal, a suit to recover the amount so 
levied would lie against the Secretary of State for 
India in Council. Meld,, also, that the payment at 
Bombay was not a payment of import duty by anti- 
cipation, and that the plaintiff was not excused by 
the notification of the Governor General from paying 
the amount levied by the Collector. Nobin Ohunder 
Dey V. The Secretary of State for India, 1. L. M., 1 
Calc., 11, dissented from. Meld, on appeal, that the 
acts of State of which the Municipal Courts of Bri- 
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RIGHT OF SUIT — contimied. > 

o. ACTS DONE IN EXERCISE OF SOVEREIGN 
POWERS 

Suit for illegal levy of import duties by 

Collector — continued, 

tisli India are debarred from taking cognisance, are 
acts done in the exercise of sovereign powers which 
do not profess to be justified by municipal law. 
Where an, act complained of is professedly done under 
the sanction of municipal law, and in the exer- 
cise of powers conferred by that law, the fact that it 
is done by the sovereign power, and is not an act 
which could possibly be done by a private individual, 
does not oust the jurisdiction of the Civil Courts. 
Hahi Bhanji, ^?. Seceetaby or State bob India 
[I. L. R., 4 Mad., 344 

S. C. on appeal, Seceetaby of State foe India 

k Haei Bhanji . I. L. B,, 5 Mad., 273 

gg^ . — : fo 2 ^ breach of contract 

by Government to grant proprietary rights 
in land. — Contract entered into or acts done in the 
exercise of sovereign poivers, — The plaintilf in this 
suit, alleging that the Government had granted him 
a lease of certain land with the rights of a proprietor, 
promising to confer on him the proprietary rights 
in such land if he did certain things ; that he had 
done such things ,* that the Government had refused 
to perform such promise and had conferred the pro- 
prietary rights in such land on another person, claimed 
by virtue of the contract between him and the Govern- 
ment, and as against the Government and such per- 
son, proprietary possession of such land, Seld per 
Spankie, «/., that, assuming that the Government had 
entered into such a contract with the plaintiff as 
alleged, the suit would not lie, inasmuch as such con- 
tract was entered into, and the refusal of the Govern- 
ment to confer the proprietary rights in such land on 
the plaintiff, and the grant by it of such rights to such 
person, were acts done in the exercise of sovereign 
powers. Seld per Stxjaet, C. J"., that the Govern- 
ment had* entered into the contract alleged by the 
plaintiff ; that the suit would lie, as the Government 
had not entered into such contract in the exercise of 
sovereign powers, but in the capacity of a private 
owner; but that the plaintiff^ s case failed, as he had 
not performed his part of such contract. Kishen 
Chand V. Seceetaby of StxVtb foe India 

[I. Ii. R., 3 All., 829 

6. ATTACHMENT, SUIT TO SET ASIDE— 

40 Suit by mortgagee.-lfor^- 

gagee not claiming through judgment-dehior. — A 
mortgagee claiming title otherwise than from the 
execution-debtor is competent, on behalf of himself 
and his mortgagor, to sue to raise an attachment on 
the property of which he is mortgagee. Waioan- 
KAE V. Wadekae . . 5 Bom., A. 194 

4X, Mortgagor and 

mortgagee.-— A. and B. borrowed money from D., 
with C. as their surety, mortgaging their house to 
0, to secure him from loss. The same house having 
been previously given to D., C. had to pay the debt 


BIGHT OF ^VIT— continued. 

6. ATTACHMENT, SUIT TO SET ASIDE— 
continued. 

Suit by continued, 

to D., but tbe bouse was attached hy S. in execution 
of a decree against A. and B. C. sued D. and S, to 
raise the attachment. Seld that the action did not 
lie. Shivlal bin Khubchand v. Balvanteav 
V iNAYAK . . 2 Bom., 75 : 2nd Ed., 70 

42. Suit for attached property. 

— property collusively attached hy one defendant 
against another . — Cause of action — In a suit to 
establish a claim to property which had been attached 
in execution of a decree obtained by one defendant 
against another, which the plaintiff alleged to he 
collusive, — Seld that the plaint disclosed a cause 
of action. Mahomed Gazbe Chowdhey v. Shxtm- 
BHOONATH MiSSEE . , 22 W. R., 389 

7. AWARDS, SUITS CONCERNING— 

43 , Si 2 it on award made ultra 

vires. — A suit on an award made in. which the ‘ 
arbitrators have exceeded their powers is not main- 
tainable. Duejan Sinsh d. Sibia 

[7 H. W., 329 

44 ^ Suit to enforce private 

award. — Befusal of Court to file award under s, 
327, Act vill of 1859 . — A suit lies to enforce an 
award made without the intervention of a Court of 
Justice where an application has been made to file 
it as an award and has been refused. Kota See- 
TAMMA V. Kolliphela SooBBiAH . 8 Mad., 81 

Palanippa Chetty V. Rayappa Chetty 

[4 Mad., 119 

45. ■ ' - Award made on 

submission by person professing to represent commu- 
nity in religious matters. — The Courts will not inter- 
fere to enforce performance of an award made under 
a submission to arbitration entered into by a few 
persons, without the consent of the entire commu- 
nity, in respect of a religious quarrel relating to a 
state of things which has been in force at a mosque 
for fifty years, by the common consent of all the 
worshippers having an interest ^therein. Zahid v. 
Peeeee . . . . * . 3 H. W., 92 

See also Muzhhb Ali ‘v, Ganesh Kooer 

[3 isr. W., 46 

46. Suit for compensa- 

tion awarded by punchayet in accordance with caste 
custom. — The plaintiff sued the defendants, his wife 
and her father (first and second defendants) to re- 
cover damages for the non-performance of a con- 
tract where% the defendants agreed to deliver to the 
plaintiff a specified quantity of grain. The plaintiff 
and the first defendant appeared before a piinehayet 
composed of members of their caste, and tbe first 
defendant having refused to live any longer with 
the plaintiff' the punchayet awarded the compensa- 
tion claimed, and the defendants promised to deliver, 
the grain. It was found that the award of the 
punchayet was in accordance with the custom of the 
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7. AWARDS, SUITS CONCERNING— 

Suit to enforce private Si-wdixd— continued, 

caste in cases in which the wife refused to live with 
the husband. Seld that the plaintiff was entitled 
to maintain the suit. Soobba Tetan v. Moothoo* 
KOOKY .... 6 Mad., 40 

47 , : Suit to set aside award.— 

Beng, Meg. IX of 1833, ss. 6, 7, and 9 . — Consent to 
arhUration, — Held that a suit for cancelment of an 
award made under sections 6 and 7, Regulation IX 
of 1833, where it was nob alleged that the proceed- 
ings were contrai'y to law, hut that the plaintiff did 
not consent to it, was not maintainable under sec- 
tion 9 of the said enactment 5 the consent of the 
parties not being necessary under the pro\dsions of 
those sections. Ikbamoolbah Sheo Peeshak 

[2 Agra, 340 

48. Award as to set- 

tlement. — Beng. Reg. IX of 1833, s. 9. — Necessity 
to set aside award. — It was held that a suit to obtain 
possession of a moiety of certain lands, by establish- 
ment of the title of the plaintiffs as purchasers and 
the cancelment of an award of arbitrators, 'was not 
barred by section 9 of Regulation IX of 1833. The 
award was brought about, not under that Regulation, 
but owing to an application of the plaintiff for a parti- 
tion of the share under Regulation VII of 1822, which 
application was rejected in reference to the award 
declaring the plaintiff^s vendors were not in posses- 
sion at the time of the sale. It was not necessary 
that the award should he set aside prior to an adju- 
dication on the claim, as it determined no question 
of title. If the dispossession of the vendors did not 
take place at a period more remote than twelve years 
before the commencement of the suit, the plaintiffs 
were entitled to a decree for possession on establish- 
ment of their right, even if there was 110 sufficient 
reason to set aside the award. Gukga Baksh 

, Wali Baksh . . , 7 3N. W., 169 

8. BOUNDARIES. 

49 , Suit to compel neiglibour- 

ing landholders to fix boundary.— of 
hostile A proprietor of land has no lught to 

bring a suit to compel his neighbours to agree to a 
particular line of boundary being marked out between' 
his lands and theirs where he does not venture to 
say that they have by any overt act transgressed 
that boundary. Ameeeooknissa Beotjm v. Gopal 
Sahoo .... 22W, E., 134 

9. BUILDING, SUIT TO RESTRAIN— 

50. Suit to restrain owner of 

, land from building, — Interference with easement 

or right. — A suit will not lie to restrain an owner of 
land from erecting buildings on his land, unless by 
doing so he is interfering mth some easement ac- 
quired by the ownei’i of the neighbouring land, or 
interfering with the free enjoyment of his land. 
Ram Uooch Chowkeee 2?. Deokee Nxtkktjn 

[2 3N.W.,169 
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Suit to restrain owner of land from 
building — conihmed . 

' Kasim Ali Khan v. Bibj Kishoee 

[2 M. W., 182 

JOOGrUIi Lal V, Jasoda Bebee 

[3 H. W., 311 

51^ Erection of buildings by 

owners of adjoining sites under agreements 
with Government. — Government surveyor made 
arbiter in ease of dispute.--' Party wall, Liahllity of 
oioners for costs of. — Suit before obtaining Govern- 
ment surveyor s certificate. — Under separate agree- 
ments made by them respectively witli Government, 
the plaintiff and defendant held adjoining plots of 
land for building. The agreements contained the 
same terms and stipulations, among which were the 
following: (a) The buildings to be continuous, 

. with party walls common to both adjoining houses. 
{b) Ali disputes regarding the cost and maintenance 
of narty walls to be decided by the Goveriiiiieiit 
surveyor, whose decision shall he binding on both 
parties.” The plaintiff employed a contractor to 
erect a house upon his plot of land. The house was 
completed in 1870, the north wall of w^hich was 
built as a party wall in pursuance of the condition 
contained in the agreement with Government. Dis- 
putes subsequently arose between the plaintiff and 
his contractor, which were not settled until the 26th 
Angust 1878, on which date the plaintiff paid the 
contractor a sum of R20,515-4-li, which included 
the cost of the party wall. After the plaintiff’s 
house had been completed, the defendant built his 
house upon the adjoining land, and in so doing 
he used a large portion of the party wall as the 
southern wall of his house. He paid the plaintiff 
half the cost of the portion so used by him. The 
rear portion of the said wall was not used by the 
defendant,, as his house did not extend so far to the 
rear as the house of the plaintiff. The plaintiff 
demanded payment of half the cost of that part of 
the wall not used by the defendants, but the defend- 
ants refused to pay. The plaintiff then claimed that 
part of the wall as his own property, and proceeded 
to open windows in it. The defendants objected. 
The plaintiff subsequently filed the present suit, 
claiming from the defendants payment of half tlie 
cost of the said portion of the wall not used by the 
defendants, and, in the event of sucb payment not 
being awarded, he prayed for a declaration that he 
was the sole owner of the said portion of the wall, 
and for an injunction restraining the defendants 
from disturbing him in the sole enjoyment thereof. 
Both the defendants pleaded limitation, and denied 
their liability to. pay any part of the cost of that 
part of the w^all which they did not use. The first 
defendant further alleged that . be had paid the 
whole cost of the foundation and other parts of the 
said w'all, and claimed to set off this payment against 
the claim of the plaintiff. At the original hearing, 
Scott, J., held that the part of the wall in dispute, 
although not used by tlie defendants, was a party 
wall, having regard to the terms of the agreement 
under which the said wall was erected 3 and that the 
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9. BUILDINO, SUIT TO RESTRAIN— 

Erection of buildings by owners of ad- 
joining' sites under agreements witb 
Government— 

suit was not barred, but that there was no right of 
action for the cost of the party wall independently 
of the award of the Government surveyor, in whose 
decision lay all disputes as to such cost ; and that, 
until his decision was given, there was no complete 
cause of action. Soott, J., accordingly, on 11th 
December 1882, decreed that the defendants were 
severally liable to pay the half of whatever sum the 
Government surveyor might certify to be due for 
the cost of the disputed part of the said wall, and 
that the defendants were entitled to set off, in the 
calculation of what was due from them, the cost of 
any work or materials which the Government sur- 
veyor might find had been contributed by the first 
defendant. The case was thereupon adjourned, in 
order that the certificate of the Government surveyor 
might be obtained. The Government surveyor sub- 
sequently gave his certificate as to the cost of the 
unused portion of the said wall, but stated that on 
the evidence before him he was unable to decide as 
to the ownership of the foundations, &c., of the wall. 
The case came on again before Scott, J., who de- 
cided to take evidence on the points left undetermined 
by the Government surveyor. Witnesses were ac- 
cordingly' examined, and on llth December 1883 
the Court disallowed the defendant’s claim of set-off, 
and gave judgment for the plaintiff for half the sum 
certified by the Government surveyor as the cost of 
the disputed part of the wall. The defendants 
appealed. Meld that, having regard to the terms of 
the agreement under which the plaintiff and defend- 
ants respectively held their property, the Court was 
not competent to determine the question of the 
defendants set-off or the other points raised by the 
pleadings. These were matters to be decided by the 
Government surveyor, whose certificate was a con- 
dition precedent to the plaintiff’s right to sue, and 
upon which the Court might give judgment. Co- 
VEEJI Luddha V. Mobaeji Punja 

[I. L. R ,5 9 Bom., 18G 




Suit for removal of ob- 


BIGHT OF SVlT—conflmied. 

9. BUILDING, SUIT TO RESTRAIN— 

Suit for removal of encroaoliment con- 

tinned . 

remedy. Jtooonats Mcmick v. IgasTO 

22W.B.,7S 

S. C. after remand, Jvdoonath o. 

Kaibb Kisto Tasoee . 25 w . ft., 


10. CASTE QUESTIONS. 

Suit for damages for witli- 


struetion in building. — Alteration in building. 
— The alteration of any building does not give the 
right to a suit to remove it or restore it to its origi- 
nal condition, unless the building in consequence of 
such alteration obstructs or impedes the access to the 
plaintiff^s premises improperly, or takes away any 
frontage right from him. Koodeut Ali v. Gho- 
lAM Aiii , . . . « 3 Agraj 71 

53 . Suit for removal of' en- 

eroaebment. — Fear of acquiescence. — A suit for 
the removal of an encroachment is maintainable with- 
out actual damage having occurred or the immediate 
prospect of damage, if it can he shown that some 
damage may arise from the encroachment hereafter, 
when, from the plaintiff’s right to interfere for a 
series of years, the opposite party would possibly 
have acquired a right which would bar the plaintiff’s 


54:. ►JWLAU AV-r... O 

bolding a customary present from a mem- 
ber of a caste, — Omission from distribution of 
funeral presents.— lAiQ plaintiff complained that on 
the occasion of the distribution of certain funeral 
presents by the defendant’s father, in which as a 
member of the caste the plaintiff was entitled to 
share, he had been omitted, and had received no- 
thino-. He sued the defendants to recover damages 
for ttie injury to his character and reputation caused 
by such omission. Meld that there was no legal 
rio-ht in the plaintiff to the funeral presents, and 
the slight which the omission to give such presents 
to the plaintiff might imply was to be regarded as 
the result of a breach of social etiquette, with which 
the caste was exclusively competent to deal. Mata- 
SHANKAR .. HAEISHANHAB^^ ^ 

Claim to be cbalvadi of 


55^ — - - 

Liugayet' easte.— Intrusion in office.— Office to 
lohioh no fees are appurtenant. -Piamtiff was- the 
hereditary holder of the office of chalvadr or 
on public occasions of the insignia or .symbols of the 
Lingayet caste at Bagalkot in the district of Bel- 
crauin : no fees as of right were appurtenant to that 
office, hut voluntary gratuities might be given to the 
clialvadi. In an action brought by plaintiff against 
defendant as an intruder upon his (the plamtift s) ■ 
o^cQ—Meld that the plaintiff’s claim to be 
clialvadi of the Lingayet caste at Bagalkot was a 
caste question,- within the Cleaning of the un- 
repealed portion of clause 1, section 21, of Bombay 
Regulation II of 1827. Shank^a.ba j.^Hanma 


56. 


11. CESS. 

Suit to establish right to 


cess —Order of settlement officer refusing to record 
cess —A suit may be maintained by a zemindar to 
establish his right to a cess and to question the 
validity of an order of the settlement officei lefusing 
torecl-dthe cess. Mahomed Ali Oom- 

kaoSikoh . . • • 2 If- 425 


12. CHARITIES. 

Su.it to recover trust pro- 


Advocate General— Dedication of lands 
Jo® .;iiaritahle use.-nUgal 

saU and recover trust property — Code of Ciiil Pi o- 
eedure, 1882, s. 539.-The piamtifTs grandfather 
dedicated certain lands in a village, of which h- was 

'8 E 
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EIGHT OF 

12. CHAIUTIES— -cow^mwec^. 

Suit to recover trust property— 
tlie jagliirdar, to tlie expense of celebrating an an- 
nual fair ill lionoiir of a saint, and of lighting a lamp 
at bis shrine. He reserved the paramount authority 
over, and management of, the said lands to his 
family, of which the plaintiff was the representative. 
The lands were sold illegally, as alleged hy the 
plaintiff, to the defendant at an auction in execution 
of a decree obtained against one JSf., who with his 
predecessors had, as was alleged, been employed to 
worship at the shrine. The plaintiff accordingly 
sought to have the sale set aside, and to he put into 
possession of the lands. Meld that the object of the 
suit being merely to recover the trust proxierty from 
outsiders, did not fall within section 539 of the Code 
of Civil Procedure, and it could he proceeded with 
without making the Advocate General a party to it. 
LAKSHMANDAS 17. Ganpateav 

p, L. E., S Bom., 365 

58 . — ^ Sxiit for declaration that 

property is waM. — Act XX of 1S6B, ss. M, 15, 
IS . — Civil Procedure Code, s. 539. — Act I of 1S77 
{^S'pecifio 'Relief Act), s, 42. — A Mahomedan 
brought a suit against a person in possession of cer- 
tain property for a declaration that the property 
was walcf. He did not allege himself to he interest- 
ed in the property further or otherwise than as being 
,a Mahomedan. He stated as his cause of action 
that the defendant had, in a former suit between the 
same parties, filed a written statement, ■in which 
he denied that the property now in question wms 
wakf. Be Id tliat, unless it could he shown that the 
suit was maintainable under some statutory provi- 
sion, it could not he maintained. Held, also, that in- 
asmuch as no j)ernnssion ha dbeen given to the plain- 
tiff to bring the suit, it was not maintainahle under 
Act XX of 1863, or under section 539 of the Cml 
Procedure Code. Held, further, that the suit was not 
maintainable under the provisions of section 42 of 
Act 1 of 1877 (Sx)ecific Relief Act). He therefore, 
that the suit was not maintainable. Wajid Ali 
Shah v. Diahat-hllah Beo- . I. E. E.^ 8 All., 31 

59 . -foy worsMpper for 

Breaeli of trust of funds dedicated to idol.— 
Civil Procedure Code {Act X of 1877), s. 539 . — 
Worshippers or devotees of an idol are entitled to 
bring a suit complaining of a breach of trust with 
reference to the funds or j)roperty belonging to the 

■ idol or appendant to its temple. Queere, — Whether, 
if the suit had been brought after the Civil Pro- 
cedure Code (Act X of 1877) came into force, section 
539 of that Act could he held applicable to the 
devasthan of an idol or temple, dedicated merely to 
the purposes of such idol or temple. Rahhabai 
KOM Chimnaji Sam v. CniMifAJi bin Raiviji Sali 
[I. li. B., 3 Bom., 27 

60 . ST 2 it on account of interfer- 

ence with right of devotion of mosque.— 
Religious endoivmeni. — Form of suit. — Civil Proce- 
dure Code, 1SS2, ss. 30,539. — Every Mahomedan who 
has a right to use a mosque for purposes of devotion 


■BIGHT OF ^TJlT--contmued. 

12. CHARITIES — contimied. 

Suit on account of interference with 
right of devotion of mosque — ooniimmi. 

is entitled to exercise such right without liiiidraiice, 
and is competent to maintain a suit against any one 
who interferes with its exercise, irrespective of the 
provisions of sections 30 and 539 of the Civil Pro- 
cedure Code. Section 30 of the Civil Procedure Code 
apj)lies only to cases in which many persons are 
■jointly mterested in obtaining relief, and not to cases 
in which an individual right has been violated. 
Zafaryah All v. Balclitaioar Singh, I. L. R.. 5 Alt, 
497, referred to. Jan Ali v. Ram Nath Mundid, 
I. L. R., 8 Calc., 32, dissented from. Jawahea v. 
Akbae Husain . . I. L. R., 7 AIL, 178 

@]L. Suit to set aside mortgage 

of endowed property.—'" Walcf yroyerty.— 
Suit relating to puhlio charity . — Civil Procedure 
Code, s. 539. — Religious institution.'^^— Act VI 
of 1871, s. 24. — Ilahornedan Icm. — Fndoiunient.— 
Certain Mahomeclans sued to set aside a mortgage 
of endowed property belonging to a mosque, tlie 
decree enforcing the mortgage, and the sale of the 
mortgaged property in execution of that decree, and 
for the demolition of buildings erected by the piir- 
cliaser, and tbe ejectment of tbe purebaser. Held 
that the plaintiffs, as Mahomedans entitled to 
frequent the mosque and to use the other religious 
buildings connected with the endowment, could 
maintain the suit, and section 539 of the Civil Pro- 
cedure Code had no application to the case, the en- 
dowment being a religious institution within the 
meaning of section 24 of Act YI of 1871, and there- 
fore governed by Mahomedan law. Z aeaetab All 
V. Bakhta WAE Sin&h . I. L. E,, 5 All,, 497 

02. Suit by members of a caste 

and worshippers at caste temple against 
trustees of caste and temple property.— 
Civil Procedure Code (Act X of 1877), ss. 30 and 539. 
— Right to manage caste and temple f unds. — Pahlio 
charity. — Private charity. — Parties. — Trustees . — 
Negligence . — Wilful default. — Acquiescence of majo- 
rity of caste 171 unautho7'ised use of trust funds . — 
R ights of 7nino7'Uy . — In or about tlie year 1839 a teni- 
X)le to the god Shri Ananinatliji was erected in Bombay 
by tlie Dossa Oswall Bania caste, tlie religion of 
wliich caste is the Jain religion. A. large portion of 
the funds required for building the temple was 
advanced by one N. N., at that time the leading man 
in the caste ; the rest was obtained from the caste hy 
suhscrqition. Theiirm of N. N. acted as the 
hankers to the caste and to the temple, received 
all the gifts and offerings made hy the worship- 
pers, and for many years administered all the affairs 
of the temple. The sums advanced by N. N. were 
gradually but, entirely repaid to him out of the 
gifts and offerings. There were three separate 
funds, of which separate accounts were kept in the 
hooks, — viz., (1) the darasa fund, which was devoted 
to the temple pur^ioses, such as maintenance of 
priests, rexmirs, &c., and gifts to poorer temples; 
(2) the sadaran fund, wliich was more extended in its 
objects, but still limited to religious and chariteble 
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12, CHARITIES — continued. 

Suit by members of a caste aud worsMp- 
pers at ea,ste temple against trustees 
of ca-ste and temple property — continued. 

purposes, such as payments to poor devotees irrespect- 
ive of their caste, &c.; and (3) the niahajan fund, 
which was devoted to caste purposes, such as pur- 
chase of caste utensils, &c. All three funds were 
collected at the temple. Gifts and offerings were 
made hy all worshippers at the temple, whether mem- 
bers of the caste or not. Subscriptions were made 
only by members of the caste. All the regular sub- 
scriptions came from the caste exclusively, and the 
great bulk of the gifts and offerings came from the 
caste also. Only about B12,000 had been given by 
outsiders up to the date of the suit, while nearly six 
lakhs had been given by the caste, N. N. died in 
1842, and his adopted son V, became head of the firm, 
which coritiiiued to manage the funds of the temple 
under the name of V, N. ^ Co. V. died in 1852, and 
H. (defendant No. 1} succeeded him. The iirm 
meanwhile had invested the funds of the temple in 
eight lots of immoveable property. In 1867 the caste 
determined to appoint trustees of the temple property, 
and in September 1867 a trust-deed was executed 
whereby if., if., and Q. (defendants Nos. 1, 2, and 3), 
together with three others who were dead at the 
time of this suit,-— J. R., T. JF., and M. il,— were 
appointed trustees of all the immoveable property be- 
longing to the temple. The deed set forth the objects 
to which the income of the property should be applied, 
and provided that the surplus should be invested in 
Government securities, in corporation shares or in 
landed property, bub in no other shares of any de- 
scription whatsoever. It also authorised the trustees 
to invest surplus moneys in the ffrm of V. AT. 4'* Co. It 
was admitted that, subsequently to June 1869, the 
trustees managed the temple, and not only the im- 
moveable property, but all the funds. A debt of 
B,2, 40,000 was due from the firm of F. A. cf* Co. to 
the temple and caste when the trustees took over the 
management.- In 1870 the firm of F. JF. cf Co. be- 
came insolvent, and in their schedule the trustees 
were entered as creditors in respect of darasa ac- 
count, 111,57,649 ; on mahajan account, R68,017 ; 
on sadarau account, ft22,597. It was admitted that 
the trustees knew of this entry in the said schedule. 
They, however, received no dividend, although other 
creditors, including K. (defendant No. 2), were paid 
two annas in the rupee. This sum of E2,40,000 
due to the temple was wholly lost. In April 1867, 
■R15,000 of the temple funds were invested — it did not 
appear by whom — in the name of G. (defendant No. 
3), and in August 1868 a sum of R15,000 was ad- 
vanced to one J. P, In 1869 a sum of 1110,000 was 
advanced by the trustees to N. X. Sf Co., which was 
never repaid, nor was any interest received upon it. 
It was lost on the failure of that firm in 1879. The 
principal partner of th,at firm (N. IC) was the only 
son of X. (defendant No. 2), who also had an interest 
in it. In 1877-78 various loans were made by the 
trustees to three mills in which one or more of the 
trustees was interested. Of 1155,000 lent to the mills 
and to m K. 4* Co., E42,000 were lost. Half a lakh of 
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outstanding gifts to the temple remained uncollected 
owing to the negligence of the trustees. Two suits 
brought by another caste against the trustees were 
defended out of the temple funds. All the defend- 
ants (trustees), with the exception of K., were in needy 
circumstances. In 1880 a hundred members of the 
caste protested against the management of caste and 
temple affairs hy the defendants. The plaintiffs, six 
in number, took part in the protest, and filed the 
present suit in 1881. Thereupon there w'as a caste 
agitation in favour of the defendants, who were all 
shettias of the caste. A meeting of the caste was 
held, and a series of resolutions, supporting the defend- 
ants^ management and aj^proving of their conduct, 
was passed, and a document to that effect was signed 
by 1,468 persons — the whole caste in Bombay miinber- 
ing only 1,500. The plaintiffs sought to make the 
defendants liable in respect of the moneys lost to the 
caste and temple funds, and prayed for the appoint- 
ment of new trustees and for the settlement of a 
scheme. The defendants denied the charges of negli- 
gence, and pleaded that the suit was not properly 
constituted, not having been brought under section 30 
or 539 of the Civil Procedure Code of 1877, and that 
it was ill contravention of Regulation II of 1827, 
chapter II, section 21. They relied upon the fact 
that the caste had ajiproved of their conduct and had 
allowed them to defend this suit at the expense of the 
caste . They contended that under these circumstances 
the plaintiffs were not entitled to maintain the suit, 
and that the Court would not interfere with or control 
the decision of the majority of the caste in matters 
relating to the internal management of its affairs. 
Held that section 30 of the Civil Procedure Code 
(Act X of 1877) did not apply. If the plaintiffs 
had any right of action, it was a complete right of 
action vested in each of them, and nob a mere joint 
right shared with others and incomplete unless they 
united themselves with others. They sued as sub- 
scribers to the temple and devotees of the idol, and, as 
such, each had a right to complain of maladministra- 
tion. They were entitled to sue in their own right 
and ill their own name without permission of the 
Court or notice to other parties interested. Held^ 
also (following TJianga Karupga v. Arumuga JSfadan, 
I. L. R., 5 Mad., 3S3), that section 539 of Act X of 
1877 did not apply. The three funds administered 
hy the defendants were different in character. The 
niahajan fund was a purely secular fund j the other 
two funds were religions and charitable funds. Even 
if the case came under tlie Civil Procedure Code 
(XIV of 1882), section 539 would not apply, that 
section being permissive or directory, and not man- 
datory. Any person interested in the proper obser- 
vance of a religious endowment may sue in his own 
name to have the trust properly administered. The 
section does not prohibit a private suit, and does not 
make the sanction of the Advocate General a condi- 
tion precedent. The gifts to the temple comprised in 
the darasa and sadarau funds were irrevocably dedi- 
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Gated to a public cliarity, aud therefore the approval 
hy the caste of the conduct of the trustees was no 
har to the suit. They were also dedicated to the 
idol, who was a public, not a mere private household, 
divinity. The ideal personality of such an idol is 
well recognised, and in case of misappropriation of 
the property he is entitled to the protection of the 
puhlic authorities, on the ground that it has heen 
devoted to public religious purposes, and must not 
he wasted even hy the donors. The management of 
the temple belonged to the Dossa Os wall Bania caste, 
and not to the whole Jain community. Although the 
donations were irrevocably dedicated to public pur- 
poses, the donors had never lost the right, which was 
attached to the caste from the beginning, of manag- 
ing the temple which they had founded, and their 
management could only he interfered with as a public 
charitable trust on proof of maladministration. On the 
evidence , — Seld that the defendants were not liable 
for losses prior to 1867. It was not clearly proved that 
they were managers of the temple funds before that 
date. Seldi also, that the defendants were liable for 
the losses incurred subsequently to 1867. They 
assumed the management on the execution of the 
trust-deed in that year, and ought to have taken steps 
to recover the moneys which had heen improperly 
advanced on loan or otherwise negligently invested. 
Not having done so they were guilty of wilful neglect, 
and were liable to refund the moneys which had heen 
lost. The liability was, however, contined to the first 
three defendants, it not being proved that the re- 
maining defendants had ever acted as trustees. 
The negligence of the trustees in not taking steps 
to recover the R2,4 0,000 due from the firm of 
F. N. Co. was a clear breach of trust. The 
evidence showed that although the whole sum could 
not have been recovered at any time during the 
trusteeship of the defendants, yet that some portion 
of the money might have heen obtained if due dili- 
gence had been used, and that other creditors of the 
firm had actually heen paid 2 annas in the rupee. 
The first three defendants were therefore liable to 
refund 2 annas in the rupee of such portion of the 
E2,40,000 as belonged to the darasa and sadaran 
funds. As to the inahajan fund, it belonged to the 
caste, and the caste had .condoned its misapplication, 
which it had power to do. The defendants were also 
held liable to refund such other sums as had come into 
their hands and had been lost in consequence of their 
negligence. The Court removed the defendants from 
the trusteeship and ordered a scheme to be settled. 
Thakebsey Deybaj V , Hfebhtjm Narsey 

[I. L. R., 8 Bom.,, 432 

03 , gait for possession of en- 

dowed ■pTo'pextY.—BeUffious trust.— CJiariiahle 
trust. — Civil Froeedure Code (Act XI of 1882), 
SS.30, 539*— Act XX of 1863 . — The plaintiff sued to 
recover possession as mntwalli of certain parcels of 
land, alleging that they were dedicated as wakf, and 
that the profits were ‘‘applied to the feeding of 
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wayfarers and travellers, to lighting; the mosque 
and shrine in the evening, and to meeting the ex- 
penses of repeating prayers on the occasion of Id 
and Bakhrid, and that the said profits were never 
spent for personal purposes.^^ The plaintiif based 
her right to sue upon the fact that her deceased 
husband had been mntwalli, aud she prayed that tlie 
pi'operty in suit might be declared wakf, and that 
certain alienations made hy her step-son since her 
hnsband^s death might be set aside. Held that the 
trust to which the suit related was one partly for 
charitable and partly for religions purposes. As 
far as it related to tlie former, it was governed by 
section 539 of the Civil Procedure Code, and if 
viewed in the light of the latter, by Act XX of 1863 ; 
and that the suit, not being properly framed in com- 
pliance with the provisions of either of those enact- 
ments, was not maiutainable. Seld, further, that 
even supposing the endowment alleged was neither 
a public charity within the meaning of section 539 of 
the Civil Procedure Code, nor a religions endowment 
to which Act ,XX of 1863 applied, the plaintiff was 
not entitled to sue alone, as it was clear upon the 
face of the plaint that she was not alone interested in 
the subject-matter of the suit, and therefore that 
she could only sue on behalf of all who were -so in- 
terested, having first obtained the leave of the Court 
and otherwise complied with the provisions of section 
30 of the Civil Procedure Code. Ltjtiexjnissa Bibi 
13 . Naziben Bibi . . I. L. R., 11 Gale., S3 

04 ^ ■ ^22 respect of religious 

endowment. — Civil Frooedure Code (Act X (>f 
1877), ss. 80, 539. — Benp* Beg. XIX of 1810. — Act 
XX of 1863 . — In a suit hy two of the worshippers »t 
a certain mosque, instituted after having obtained tlie 
sanction of the Advocate General under section 539 
of the Civil Procedure Code, against the mntwalli 
of the mosque and two other persoos to whom the 
mntwalli . had mortgaged part of the endowed pro- 
perty to secure the repayment of a loan, it appeared 
that one of the mortgagees had sold some of the 
wakf property in execution of a decree which lie had 
obtained upon his mortgage, and the property had 
been purchased by the other mortgagee. The plain- 
tiffs prayed that the property purchased might be 
. declared to he wakf ; that the sale in execution might 
he declared to be invalid • that a inntwalli might he 
appointed hy the Court ,* and that the costs of doing 
the acts of the wakf might be defrayed from the 
profits of the property belonging to the endowment. 
Meld that, so far as regarded that portion of the 
prayer which fell within the provisions of section 539 
of the Code, the plaintiffs were not entitled to sue, as 
they were not “ persons having a direct interest in 
the trust’^ within the meaning of the section, and that 
the suit should have been instituted under section 14 
of Act XX of 1863 after sanction obtained under 
section 18. Meld, also, that though the plaintiffs 
might possibly have obtained leave to sue under 
section 30 of the Code on behalf of themselves and 
the other persons attending the mosque, they not 
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BIGHT OB continued, 

12. CHARlTIES~co?a2;imie£^. 

Suit in respeet of religious endowment 

— continued. 

iiaving obtained such leave were not entitled to in- 
stitute the suit for the purpose of obtaining the relief 
asked for in tbe other prayers of the plaint. Jan 
Alii V. Ram Nath Mundtjl . I. L. R,s 8 Gale., 32 

S. G. Jan Ali -y. Atawhe Rtjhmun 

[9 C. L. R., 433 

05 , Suit to restrain use of pro- 

perty for other than purposes of endow- 
ment. — Injunction . — Property dedicated to reli- 
gious pur 2 ooses. — The plaintiii'^s ancestor built a 
temple, a bathing-ghat, a room called “ Gungajatri 
glmr/' and a ghat close to it, to which persons on the 
point of death w^ere removed, and certain ceremonies 
'W’'ere performed. The defendants used the last-men- 
tioned ghat for the purpose of landing goods. Meld 
that if, when the plaintift^’s ancestor erected the build- 
ings, he intended to grant to the Hindu community 
merely a right of easement over the property, and 
not to transfer the ownership therein to the com- 
munity, the plaintiff was entitled to maintain a suit 
to restrain defendants from using the ghiU for 
trading purposes. Jag-g-amoisi Da si i \ Nilmoni 
Ghosal , I. L. R.s 9 Csile.j 75 :-ll C, L, Il.j 502 

13. COMPENSATION. 

00 , Suit for compensation for 

expenses of releasing cattle. — Cattle seized 
under Cattle Trespass Act^ 1871. — A suit for compen- 
sation for expenses incurred in releasing cattle which 
were wrongfully impounded by the defendant wdll not 
lie in a Civil Court. The Legislature, when establish- 
ing pounds by Act I of 1871, gave a special remedy in 
cases of illegal seizure, and that is the only one avail- 
able. , AsiiBM V. Kalia Dubzi . 2 C. L. B .5 344 

■ 14. CONTRACTS OR AGREEMENTS. 

07 ^ Special agreement under 

wMcR one party lias received benefit. — Im- 
plied Where there is a special agreement 

between two parties, and that agreement has been 
performed, and one of them has had all the benefit 
to which he is entitled thereunder, the other may 
sue him either upon the special agreement or upon 
what has been called the implied contract which arises 
out of the receipt of the benefit. Oomabutty d. 
PUEESHNATH PANDEY . . 12 W. 521 

03 , Suit to recover difference 

of excbange against assignee of sMpping 
order. — An action will lie for the recovery of the 
difference in the rate of exchange against the as- 
signee of a shipping order under which part of the 
freight was to be paid on delivery at specified rates 
of exchange. Gladstone o. Joahim . Cor., 148 

09 , Suit for damages for omis- 

sion to certify payments to Court.— Bz-arirf.— 
A suit will lie in the Civil Court to recover damages 
for breach of contract by defendant to certify, or 


RIGHT OB SUIT — continued, 

14. CONTRACTS OR AGREEMENTS-eo%25w2Mez^, 

Suit for damages for omission to certify 
pa.yments to QouTt— continued. 

for his fraudulently omitting to certify, in conse- 
quence of which, oil an execution fraudulently issued 
against the plaintiff, his property Avas seized. Soo- 
JUN Mxtndifl y. Woozeee Mundul 

[6 w: B., Civ. Ref., 20 

70, Suit for a. receipt for goods 

as being partnership goods. — Suit for dissolu’- 
tion of partnership. — Plaiutifi; and defendant en- 
tered into a contract with a view to trade, by which ^ 
each w'as to contribute a certain sum either in cash 
or goods. A trading concern was opened accoi’d- 
ingly, hut after a very short time the parties fell 
out. Defendant then obtained through the Magis- 
trate the return of certain goods which, as he al- 
leged, he had placed with the plaintiff independent 
of the partnership speculation. Plaintiff thereupon 
sued for a declaration that the goods were partner- 
ship goods, and to obtain a receipt for them as such. 
Held that there was no cause of action, and a suit for 
a receipt did not lie. In the absence of hooks and 
accounts or any other evidence the suit could not he 
converted into one for dissolution of partnership. 
Elijah v. Abatoon Beothees . 14 "W. R., 47 

71 , — Suit on agreement to take 

over decrees. — Subsequent compromise by payment 
of fixed, sum. — Plaintiff took a putni from defend- 
ants, and as a part of the consideration of the 
lease agreed to he responsible for certain decrees 
outstanding at the time against the defendants. 
Thereupon was executed a second contract between 
the parties, by wdiich that particular responsibi- . 
lity of paying the decrees was compromised and got 
rid of by plaintiff paying dowui a certain’ sum of 
money. Subsequently the defendants successfuU,y 
contested payment of one of the decrees, after which 
plaintiff sued to recover the money of which pay- 

■ ment had been thus withheld. Seld that as the 
second contract had absolved plaintiff from all re- 
sponsibility as regards the decrees, he was not enti- 
tled to recover the money claimed in the suit. Seee- 
NATH Chowdhey V. Geey . . 13 W. E,, 114 

72, Suit to set aside putni 

granted in breacli of agreement. — Where 
the proprietors of a mehal had agreed with an 
ijaradar that in the event of their granting a 
putni to anybody he should have the refusal, and, 
notwithstanding their agreement, gave a putni to 
another iydv&dax, —Meld that the latter, having been 
no party to the stqmlation, w'as not bound thereby, 
and that a suit w^ould not lie by the first ijaradar to 
set aside the putni granted to the secoiidl Komul 
Lochun Bass v, Dwaekanath Chow^dhey 

[10 W. E., 254 
JSeldy however, on review^ that wiiere A., taking a 
pntni to the prejudice of R., had notice of an agree- 
ment existing betw^een £. and the zemindar, lie conld 
not in equity maintain the lease which he had ob- 
tained, but JB. would be entitled to relief against him ; 
and the case w'as remanded to try if A. took wdth 
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EIGHT OP SUIT— coniinued. 

14 . CONTRACTS OR AGREEMENTS— conteed. 

Suit to set aside pTitni granted in breacli 
of agreement— 

notice of the agreement with B. BwaekanAth 
Chowdhey a;. Komul Lochun Doss 

[10 W, E., 414 

73 ^ Suit on agreement not to 

mortgage or sell except aft^T offer to plain- 
tiff.— of pre-emption. — llypotheeation. Suit 
to recover property after. — The plaintiff alleged that 
certain property was the hereditary property of him- 
self and his brother N,, that it had been determined 
by an award that if the plaintiff or N. desired to 
mortgage or sell their respective shares, they should, 
in the first instance, mortgage or sell to one another, 
and, if one party declined to take on mortgage or 
purchase, that the other should he at liberty to alien- 
ate elsewhere; that N. had, however, executed a 
bond in favour of if ., in which he had hypothecated 
the property and stipulated that the debt should 
only be recoverable from the property hypothecated ; 
that N, had confessed judgment in a suit brought 
against him by if. on the bond, and had allowed a 
decree to be passed against the property; and that, 
as the bond had the effect of a deed of sale, and had 
been executed with an intent to defraud him, he 
sued to obtain possession of the property and a de- 
claration of his title thereto as purchaser. The 
lower Courts decreed the plaintiff’s claim, if-., on 
special appeal, pleaded that the plaintiff' had no cause 
of action, the property not having been sold. Beld 
by Peaeson and Spaneie, JJ,, that the mere hypo- 
tliecation of the property did not give the plaintiff 
a title to it as purchaser, and that the suit as brought 
must be dismissed. Held by Stfaet, C. J"., that as 
the plaint stated matter sufficient to enable the 
Ci)urt to consider the validity of the claim made by 
the suit, and on tlie facts and merits to do justice 
between the parties to the award, the objection to 
the form of the suit ought not to stand in the way 
of the plaintiff* being decreed his rights under the 
award. Pietheb Singh v. Dya Kishxjn 

[5 W., 226 : Agra, F. B., Ed. 1874^ 278 

74 ^ Sixit to recover loan for 

Government revenue due from zemindari. — 
Suit against zemindar for debt. — Beng. Begs, of 
1781 and 1787. — When money was borrowed to pay 
the revenue due from a zemindari, and paid to the 
Government on that account, the bond given by the 
vakils and managers of the zemindari to the trus- 
tee for the lenders in the English form, for the pur- 
pose of enabling them to enforce the personal en- 
gagements of the vakils and managers in the Supreme 
Court, was held not to deprive the lenders of their 
right, under the law prevailing among the natives 
in matters of contract, to sue the zemindar in the 
Courts of the mofussil. Meld, also, that the laws of 
1781 and 1787 were repealed by the law^s of 1796 
when this action was brought, and there was nothing 
in those two former Regulations which made it ille- 
gal for the zemindar to contract a debt, or for any 
other natiye to take an obligation from a zemindar 
without the consent of the officers of revenue ; but 


BIGHT OF SUIT — contimied. 

14. CONTRACTS OR AGREEMENTS— 

Suit to recover loan for Governmeiit 
revenue due from zemindari— 
that such an obligation, if founded on a valua1)le 
consideration, wmnld be equally binding upon tlic 
conscience of the zemindar, and the demand and the 
payment would be equally legal as if such consent 
had been obtained and registered, thougli no Court 
of Justice might have jurisdiction to enforce the 
right. Gopee Mohhn Thahoob Eadhanath 

[5 W. E., P. C., 72 

75 , Transfer of Property Act, 

IV of 1882, SS. 10, 11. — ConU 7 nporaneotis '^'ilcrar- 
namah .’’ — Condition rest^'aining alienation. — .Se- 
striction repugnant to interest created., — Lumhardar 
and co-sharer. — Collection of rents by co-sharer . — 
Suit by lumhardar for money had and received . — 
M., a co-sharer in a village, transferred to A., an- 
other co-sharer, a 2 aimas share by deed of sale. 
Upon the same date A. executed an ikrarnamah in 
which he agreed that he would not collect the rents', 
of the 2 annas transferred to him, that he would 
not ever demand partition of that share, and tliat he- 
wmnld not alienate or mortgage it or otherwise exer- 
cise proprietary rights over it. It was further pro- 
vided that in the event of A, committing any breach 
of covenant the sale should he avoided, and the 
proprietary rights in the 2 annas share should re- 
vest In 31. A suit wms subsequently brought by if. 
upon the allegation that, in breach of the covenants- 
of the ikrarnamah, A. had collected the rents of the 
share; that, in consequence of his action in collect- 
ing the rents, the plaintiff* had been compelled te 
sue the tenants ; that in these suits the tenants ex- ' 
hibited receipts given by A., on the basis of which 
the suits were dismissed ; and that he had been sub- 
jected to various costs and expenses. He therefove 
claimed by way of damages from A. certain sums of 
money realised by A. as rent from the tenants, and 
further, by reason of the ikrarnamah, to avoid the- 
sale-deed which preceded it. Held that provisions of 
this kind which absolutely debar the person to whom 
the proprietary rights have passed from exercising' 
these rights, impose conditions which no Court ouglit 
to recognise or give effect to ; that a covenant in a 
sale-deed the effect of wdiich is to disable the vendee 
from either alienating or enjoying the interest con- 
veyed to him, is not only contrary to public policy, 
hut in violation of the principle of sections 10 aiicl 
11 of the Transfer of Property Act ; and that, there- 
fore, as the agreement on the basis of which the 
plaintiff asked for relief wms one which no Court 
should assist him in enforcing, the suit must fail, 
Holman v. Johnson, 1 Cotop., 543 ; Anantlia Tirtha 
Chariar v. MagamutJm Ambalagaren, I. L. M., 4 
Mad., 200 ; Bradley v. Beixoto, TudoAs L. 0., M. F., 
968 ; and Amimiddaula Muhammad Kahya Hussain 
V. Nateri Srinivasa Charlu, 6 31ad., 356, referred to. 
Balaji J. Rahalhar v. NarayanbJiat, 3 Bom., A. 6% 
63, distinguished. Held by Mahmood, J.,, with re- 
ference to the sums realised by the defendant as rent, 
that whatever may be the rights of a lumhardar in 
reference to the collection of rents, the defendant, 
being a co- sharer in the village, and having, though 


• ( 5235 ) 


DIGEST OF CASES. 


( 5236 ) 


i 




EIGHT OF SUlT-^oontimed. 

14. CONTRACTS OR AGREEM:ENTS~~co%i{««we<^. 

Transfer of Property Act, IV of 1882, 
SS. 10, 11 — continued. 

perliaps irregularly, realised sums of money from tlie 
tenants, could not, in a Civil Court and in a suit of tins 
nature, be made to repay the lumbardar ,• and the 
latter’s only remedy was to deduct tlie items when 
the bujliarat or rendition of accounts between the 
co-sliarers and himself took place. Mahaeam Das 
Ajubhia . . . I. L. E,., 8 AIL, 452 

76. for value of goods 

covered by bill of exebange.— Payee for 
honour. — A payee for honour, though entitled to 
the same remedies upon the bill as the party for 
whom payment was made, is not entitled to bring a 
suit in bis own name and in bis own behalf for the 
value of the goods for wdiicb the bill was drawn. 
Caemichael V. Brojonauth Mulliok 

[1 Hyde, 274 

15. CO-SHARERS. 

77. -foy one co-sbarer for 

value of personal jjroperty alienated by an- 
otlier.-— If a co-sliarer of personal property sells the 
property witliout the consent and authority of the 
other owner, that other owner may sue the purchaser 
for the price of his share, Radhanath Shaha v. 
Kaminee Soonderee Dossee . . 2 W. E., S7 

73. Suit, by one co-sharer for 

value of wood removed. — Tenancy in common . — 
Co-owners of a forest. — Mortgage hg one co-tenant . — 
Mortgagee in possession. — Licensees from mortgagor 
and co-tenant . — Cutting and removing produce . — 
MigMs of licensees. — Remedy of mortgagee. — 
Damages. — Account. — The first defendant, G. and A., 
were co-owners of a forest. G. mortgaged his in- 
terest in the forest to the plaintiff and put him into 
possession. The mortgage was registered. Subse- 
quently Q. and A. Joined in a license to the second and 
third defendants to cut and take wood in the forest, 
which the latter accordingly did. The plaintiff sued 
G. and the other two defendants to recover, as 
damages, the value of the wood removed, and for an 
injunction restraining the defendants from removing 
more wood. Seld that the claim would not lie, 
neither for the whole of the damages claimed, nor 
for . such part of them as wns equivalent to G.’s 
interest in the value of the w^ood removed, — the only 
remedy open to the plaintiff being a suit against A., 
his co-tenant, for an account. Tliougli G., being out 
of possession to the knowledge of the licensees, could 
convey to them no right, yet A. could ] and a license 
from A. gave a right to cut wood in the whole of the 
forest, since 'a co-tenant may lawfully enjoy the 
whole property in any way not destructive of its sub- 
stance so as to amount to an ouster of the other co- 
tenants, and whatever a co-tenant may do himself he 
may license another to do. The licensees, therefore, 
did no wrong in acting on their license, and no suit 
lay against them; nor did G.’s Joining in the license 
do the plaintiff any distinct injury for which an action 
for damages would lie against him. Qucsre,— Whether 


EIGHT OE SUIT — continued. 

15. CO-SHARERS— 

Suit by one co-sbarer fo.v value of wood ' 
removed — continued. 

plaintiff might not, how'ever, have a right of action 
against Q. to recover any sum which O. had obtained 
by assuming falsely a position and rights belonging 
to the plaintiff. Balvas^teav Oze v. Gan pate av 
Jadhav . . . . I. L. E,., 7 Bom., 336 

79. Suit by one coparcener 

a.gainst the others for declaration of right 
to Government allov/ance forming part of 
joint estate. — One member of an undivided family 
cannot sue his coparceners for a declaration that lie 
is entitled to recover the whole of a family varsliasan. 
The only mode in which, as between the members of 
the Joint family, a declaration of right to tlieyarsha- 
saii can be p)roperly obtained is by one of the co- 
parceners bringing a suit for partition of the whole 
of the family estate, including the varsliasan and for 
a declaration of the shares of the respective co- 
parceners. Teimbae: Dixit v. Naeayan Dixit 

[11 Born., 69 

IG. COSTS. 

30. Sixit for costs incurred in 

resisting a. claim to attached property. — 
Civil Procedu,re Code^ 1859, s. 246. — A suit cannot 
be maintained for costs incurred by the plaintiff in 
resisting a claim made by the defendant, under sec- 
tion 24(:) of the Code of Civil Procedure, the greater 
part of wliich was disallowed. It is only when the 
costs are made a part of the order, and then by execu- 
tion under it, that a party can in such cases enforce 
the payment of costs. Anonymous . 3 Mad., 341 

31. Suit for costs incurred in 

possessory suit. — Bom. Act V of 1864. — No 
action lies for the recovery of costs incurred by a 
defendant in defending himself in a possessory suit 
brought against him in a Mamlatdar’s Court under 
Bombay Act V of 1864. Jalam Punja v. Khoda 
Javea 8 Bom., A. O., 29 

32. Claim for costs incurred 

in another suit. — Suit in. Revenue Court. — 
Damages.— In a suit for damages for breach of a 
covenat in an ikrarnamali not to collect the rents of 
a certain share in a village, and not to sue for the 
partition of that share, the plaintiff claimed (inter 
alia) some costs and expenses incurred in a suit 
brought by the defendant in the Revenue Court for 
partition of the share. Held by Mahmood, J, with 
reference to the costs incurred by the plaintiff in the 
Revenue Court, that such Court in the former suit 
was entitled to deal with the question of costs, and 
dealt with it, and the costs could not be made the 
subject-matter of fresh litigation, and therefore could 
not he claimed in this suit by way of damages. 
Chengtdva Raya Mudali v. ThangatcM Animal, $ 
Mad., 192 s Jalam Bunja v. Khoda Javra, 8 Bom., A. 
C., 29 ; Kahir v. Mahadu, I. L. R., 2 Bom., 360 ; and 
Rranshanlcar ShivshanTcar v. Govindhlal Parlhudas, 
1. L. R.y 1 Bom., 467, referred to. Mahram Das v. 
Ajudhia . . « . I. L. E., 8 AIL, 452 
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EIGHT OF SUIT — contimied. 

16. COSTS-^cow^iwwef?. 

33 , Suit by Commissioner for 

Ms. costs. — Civil ^procedure Code, 1859, ss. 180, 
j[82 . — Where a Commissioner was appointed by a 
Court under section 180 of Act VIII of 1859 to take 
accounts, at the request of the plaintiffs, and his 
costs were not prepaid under section 182, and the 
defendant was by the decree ordered to pay the costs 
of the suit, but the costs of the Commissioner were 
not entered in the decree,— in a suit by the 
Commissioner against the plaintiffs for remuneration 
for his labour, that the plaintiffs were liable. Gopal- 
AEATNAMAYTAE V, BUPALA NaEASIMMA NaYUDTT 

[I. li. E., 4 Mad., 389 

34 . Suit for costs incurred in 

criminal ease. — As to recovery of costs of a 
criuiinal case in a subsequent civil action, see Ram 
Lal 13 , Ttjia Ram , . I. L. R., 4 AIL, 97 


17. CUSTOMARY RIGHTS. 

35 . — Suit to restrain the use for 

tazias of land used for tlie purposes of the 
Holi. — Easement. — Cause of action. — A, a Maho- 
meclan, purchased a bouse adjacent to a piece of 
waste land, on which after such purchase be caused 
a tazia to be erected at the time of the Mohurram. 
J. and others, Hindus, instituted a suit against A., 
alleging in their plaint that, for a long time previ- 
ously, they had been in the habit of going upon the 
land at the time of the Holi festival, for the purpose 
of burning the Holi and celebrating the ' ceremonies 
incident thereto, and praying that the defendant 
“he restrained from improper interference, and that 
the plaintiffs he put in possession, by maintaining 
observance of the Holi rights, according to the 
ancient usage, on the land.^^ It was found that the 
plaintiffs had, for a period of twenty years prior 
to the institution of the suit, exercised the right of 
going on to the land at the time of the Holi festival, 
without interruption or interference. It was also 
proved that neither the plaintiffs nor the defendant 
had any proprietary right in the land, and that it 
belonged to the zemindars of the kasha, w^ho did not 
appear to object to its use by the defendant and other 
Mahomedans at the time of the Mohurram, for 
the erection of tazias. Held that the plaintiffs’ 
claim appeared to be a claim to a right by custom of 
the nature described in Moimsey v. Ismay, 34 L. J, 
Ex.., 52, md Abbot V. Weekly,! Lev., 176, and could 
not strictly be regarded as for an easement, the 
right not being set up in respect of any dominant 
tenement to which it was appurtenant over a ser- 
vient tenement subject to it. Held, further, that 
inasmuch as the nature of the right claimed was 
to come on the land for a few days at one period 
of the year, it by no means followed that the plaintiffs 
were entitled to object to the defendant’s use of the 
land at another period ; and that, looking to the ex- 
tent and nature of the said right, and to the form in 
which the plaint was shaped, the laying of a tazia 
upon the land at the Mohurram could not be held to 
be any interference with such right sufficient to 


RIGHT OF SUIT— 

17. CUSTOMARY RIGHTS — 

Suit to restrain the use for tazias of 
land used for the purposes of the Holi 

— continued. . 

afford a cause of action on which to come into Court. 
Ashbae Ali V. Jagan Nath 

[I. L. E,., e AIL, 497 

30 . Suit to enforce payment of 

dues for performance of marriage -cere- 
monies. — Cause of aciion. — No suit U('s to (ui force 
payment of murjada (res])ecfc*money) allegi'd to be a 
customary payment by persons of the ICe.ssary caste 
who have marriage ceremonies or shrads ^xirformed 
in their house to members of tlio community. No- 
been ChUNDEE DU'TT V. MaBHUB CnUNDEl'i Mttn- 

BtTL '5 W. B., 225 

37 . SMt to recover fees for use 

of temple.— UwsZom. — A suit to recover the amount 
of marriage .fees which the defendant, it was alleged, 
became liable to pay for the use of a temple upon his 
marriage with a woman residing in the village where 
the temple was situated, is not maintainable unless on 
proof of a well-established custom to that effect. 
Maadan V.. Eklanbi , . . 5 Mad.j 147 

33 . for right to use ghat 

for religious purpose,— A h.itract riylit. — Cause 
of action. — Costs. — A Hindu brought a suit in which 
he alleged that the Hindu community had acquired 
by long-established custom an exclusive right to use 
for religious purposes a ghflt situate on the River 
Gauges, but that the Mahomedans ‘were in the 
habit of interfering with the exercise of such right 
by bathing at the gh^t. He prayed for a declaration 
of the right, and for a perpetual injunction to be 
issued to the Mahomedans generally forbidding 
them to resort to the ghat. No act of trespass was 
charged against any of the defendants. The defence 
was that the Mahomedans were entitled to use the 
place, and that their use of it did not cause any 
inconvenience to the plaintiff. Held that the suit 
Avas not maintainable, since the Court had no power 
to pass a decree against persons who had never in- 
terfered with the property in dispute, or to issue an 
injunction against the whole Maliomedan world; 
but that, inasmuch as the defendants had fought the 
case all along as if the suit were maintainable, and 
upon a false issue, both sides must pay their own 
costs. Shah Mohammad r. Kashi Das 

[I. L. R., 7 AIL, 199 

39 , for right to use gliat 

for collecting religious offerings.— iZH/AZ to 
land of ghat, — Cause of action, — Certain Brahmans, 
on the allegation that a custom existed whereby they 
had an exclusive right to use a gh^t for the purpose 
of collecting alms, the land of which did not be- 
long to them, sued for a declaration of their exclu- 
sive right to the use of the ghat for that purpose. 
Held that, as the plaintiffs had no right of any kind 
in the laud of the ghat, the suit was not maintain- 
ahle. Husain Ali v. Matukman 

[I. L. B., 6 AIL, 30 
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17. CUSTOMARY R10HTS~^»^i%w.e£l. 

90, Suit for perquisites.— 

hy mdhar of village against other mahars to establish 
his right to share in mahar’s perquisites, — A suit 
by one of the mahars of a village against his fel- 
low-mahars to establish his right to share in the 
mahaUs perquisites, such as the carcasses of dead 
animals, &c., will lie, though such a claim he not 
tenable against the ryots who may have owned such 
animals when alive. Yellapa valad Bhimapa 
V. Mankia ... 8 Boni .5 A. C., 27 

18. DEBTOR AKD CREDITOR. 

91, - : Suit by debtor to compel 

V' creditor to accept money due. — Sitit on bond , — 

Mefusal to accept instalments on bond, — A bond having 
been executed, whereby it was stipulated that a debt 
should be paid by instalments, subject to the condition 
■ that if any one instalment were not paid within a cer- 
tain time after it became due, the whole amount re- 
maining due should become payable at once, the credit- 
or evaded the debtor’s attempts to pay the instalments 
as they became due, and the debtor brought a suit 
to compel the creditor to accept an instalment due, — 
Held that such a suit would not lie. Kristaya 
V. Kasipati . . I. L. B., 9 Mad.j 55 

19. DECREES, SUITS ON— 

92, Suit to enforce execution 

of decree in another suit.— A suit will not 
lie to enfotce execution of a decree in another suit. 
Tareknaeaiy Singh v. Puncha Singh 

[W. B., 1864, 376 

93 , Suit to enforce execution of 

decree. — Mode of enforcing right. — The proper 
mode of enforcing a decree is that pointed out by the 
Code of Civil Procedure, 1S59, — namely, by execution 
and sale, or by execution and attachment, and the ap* i 
pointment of a receiver under section 243 to collect 
the property. Where the Ijegislature has prescribed 

a particular mode of enforcing a right created by a 
decree, the possessor of that right is hound to follow 
the procedure prescribed and no other. Mahomed 
Aga Ali Khan •z?. Widow op Balmakhnd 

[L. B., 3 I. A., 241 : 26 W, B., 82 

94 , Suit ,on decree of High 

•Court. — Civil Frooedure Code, 1877. — There is 
nothing in Act X of 1877 which prevents a suit from 
being instituted on a decree of the High Court. At- 
TERMONEY DOSSEE V. HURRY DoSS DUTT 

[I. L. B., 7 Calc., 74 : 9 C. H. B., 357 

95 , Suit on decree pending ap- 

® pe^l. — Qwierg,— Whether a new suit will lie upon a 

decree pending an appeal, Imamun v. ’Hurd yah 
Singh . . . . .5 W. B., 277 

90 , Suit’ for amount due on de- 

cree lost in Mutiny. — A suit was held to lie 
for the amount of an unsatisfied claim adjudged hy a 
decree which was destroyed during the Mutiny, and 1 


BIGHT OP SUIT— . 

19. DECREES, SUITS Ol^-^continued. 

Suit for amount due on decree lost in 

M-iltiiiy— continued. 

the cause of action to date from the lost decree. 
Emamtjn V. Hhrdyal Singh . • W. R„ 1864, 301 

See contra^ Nuzue Banoo v. Hossein Ali Khan 
[W. B., 1864, 378 

97 . Suit on decree where there 

were no means of enforcing it by execution. 

— A decree in a suit nj>on a bond against the heir of 
the deceased obligor awarded to the plaintiffc' the 
amount of the bond from the property of the obligee, 
and directed that “ the defendant be released from 
the claim in this suit.” An order for execution of the 
decree was set aside, on the ground that the decree 
did not warrant the issue of an attachment, since 
it was not agninst any person. Held that a suit 
was maintainable by the plaintiff upon the decree 
recovered in the former suit, there being no other 
means of enforcing the former decree or recovering 
his debt. Anhnd Roy v. Munoeut Singh 

[Marsh., 611 

98. Suit for balance after exe- 

cution of decree for vent,— Suit under Rent 
Act to recover sum due after sale in execution of 
decree under Bang. Reg, VII of 1799. — A suit was 
held to be not maintainable under the Rent Act to 
recover a sum due under a decree for rent obtained 
under Regulation VII of 1799, and remaining un- 
satisfied after sale of the tenure. Dheeeaj Mahtab 
Chand V. Deno Nath Roy 

[Marsh., 340 : 2 Hay, 445 

99 . on foreign judgment. 

— Suit on judgment of Small Cause Courts. — A suit 
will not lie in the Courts of India upon the judgment 
of any Court in British India. The only exception to 
this rule is in the case of judgments of a Court of 
3 mallCanseson which suits are permitted to be brought 
in the High Court in order to obtain execution against 
immoveable property. Queer e , — Whether suits on 
foreign . judgments are maintainable in the Civil 
Courts of India. Bhavanishankab v. Paesadri 

[I. L. B., 6 Bom., 292 

100. Native Court’s 

decree . — Code of Civil Procedure {Act X of 1882), 
s. 434. — A suit cannot generally be maintained 
in any British Court upon the judgment of a Native 
Court. Queere , — Whether it could where there had 
been a notification by the Governor General of India 
under section 434 of the Civil Procedure Act, X 
of 1882, Himmatlal v. Shivajieay 

[I. L. B., 8 Bom., 593 ' 

101 . : — Suit on decree of Small 

Cause Court. — Decree unsatisfied by execution . — 
Where plaintiff had obtained a decree in the Small 
Cause Court,, and execution liad been issued, but 
defendant had not moveable property sufiicieiit to 
satisfy the decree, — Held that a suit in the High 
Court, on the decree of the Small Cause Court, w^ould 
lie for the balance, but costs will not be given to the 
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EIGHT OF SUVJ! -continued. 

19. DECREES, SUITS ON— coiUf/med. 

Suit on decree of Small Cause Court— 

eontinued, 

successful plaintiff in such a suit, nor interest on 
the judgment be obtained in the High Court. Mo* 
HENDRONATH ASH U. BEE'JDOBOTJTO DUTT 

[1 Ind. 3N. S., 220 

102. — in High 

Court . — A suit can be brought in the High Court on 
a decree of the Small Cause Court. Khoblall 
Baboo u-. Ramch under Bose 

[I. li. R., 2 Calc., 434 

103. — Decree unsatis- 

fied by execution. — In a suit to recover R777, due 
on a decree of the Small Cause Court, which decree 
had been obtained by the plaintiff against the defend- 
ant as executor of the estate of one B., deceased, 
the defendant had appeared in the Small Cause 
Court and had denied assets of the deceased, and the 
decree was wholly unsatisfied, as appeared from the 
certificate of the First Judge. The plaintiff proved 
by the evidence of the defendant himself that he was 
in possession, of immoveahle property of the deceased 
out of which the decree could be satisfied. The plaint 
prayed that the defendant, as executor, might he or- 
dered to pay the amount with interest and costs, and 
if he should deny assets, then for administration of 
the estate of the deceased. The defendant did not 
enter appearance . The Court granted a decree for the 
amount with interest and costs No. 1 ; in default of 
payment for six months from date of decree, tlie 
estate to be administered in due course. MODOOSOO- 
BUN PaUIi V, Doxal Chand Mulliok 

[10 B. L. E., Ap., 35 

104. Stai, 9 and, 10 

Vici.y 0 . 93 . — No suit will lie in the High Court on 
a decree of the Small Cause Court. Mokendronath 
Ash V. Beedolodtm Duit^ 1 1. N. S., 220 ; Mad an 
Mohun Bose v. Laurence^ 1 B. L, i2., 0. C., 66 ; and 
KJiohlall Baboo v. Bamehunder Bose, I. L. R., 2 
Calc., 434, ‘’dissented from. Golam Arab v. Ctje- 
reembox Shaikjee 

[I. L. E., 5 Gale., 294 : 4 C. L. 477 

105. Instifftciency of 

immoveable property to satisfy decree . — A suit may 
be brought in the High Court of Bombay upon a 
judgment obtained in the Court of tjmall Causes 
of Bombay. The execution of the decree in such suits 
is rigorously confined to immoveable estate. The 
ground of the interference of the High Court in such 
cases is that, practically, the judgment-creditor could 
not recover his debt except by process against the 
immoveable estate of the debtor. In such cases the 
plaint must contain an averment and the plaintiff 
must establish to the satisfaction of the High Court 
that there is not any sufficient moveable property of 
the defendant against which the decree of the Court 
of Small Causes can be fully executed, and that 
he has immoveable property situated within the 
original jurisdiction of the High Court against which 
execution can be hkh Faeibappa v. PANDUBANeAP a 

[I. L. B .9 6 Bom., 7 


RIGHT OF SUIT — continued. 

19. DECREES, SUITS continued. 

Suit on decree of Small Cause Court— 

continued. 

106. * Sait in, Small 

Cause Court. — A suit will not lie in a Small Cause 
Court on a decree of that Court. Sand'rs v. Joimib 
Shaikh . . . . .9 W, E., 399 

107. Suit in Small 

Cause Court. — Presidency Small Cause Courts Act 
(ZV of 1SS2), ss. 1, 4,94. — ,A judgment-creditor in 
tlie Court of Small Causes had not befoi’c tlie 1st 
July 18S2 the right to sue in that Court on Ills 
judgment. Mebwanji Noweoji a. Ashabat 

, [I. L. B., 8 Bom., 1 

108 . Suit on decree barred by 

limitation. — Qtmre, — Whether a suit could be 
maintained on a decree that was held to be barred by 
lapse of time. Laeshmamma v. Venkataeagaya 
Chariar . . . . .4 Mad., 89 

109. Wegleci to exe- 

cute decree in suit for possession. — Where a party 
brings a suit for possession and obtains a decree 
winch he neglects to execute, no subsequent suit on 
the same cause of action will lie. GOPI Mohun* 
Dass Tincouei Gupta , 1 C. B., 254 . 

Nubo Doorg-a V. Seetamonee 

[23 W. B., 407 

110. Neglect to exe- 

cute decree. — Where persons by their own neglect 
have lost the remedy by process of execution to 
wliich they became entitled by an adjudication in a 
former suit, they cannot be peiunitted to revert to . 
the position wbicli they held prior to the institution 
of that suit, and to bring a fresh suit. Golam 
Hossein v. Alla Rukhbe Beebee 

[3 H. W., 62 : Agra, F. B., Ed. 1874, '248 

Hossein Buksh Musund Hossein 

[18 W. B., 260 

Nursingh Doss v. Kumeooddeen 

[20 W. R., 412 

HI. Neglect to exe- 

cute decree. — Nffeet of barred decree.-~Pprmer 
suit relating to land . — By SpANKlE and Tit.rnbull, 
JJ . — When the nature of a decree is such that it 
admits of execution, the decree-holder cannot, after 
allowing the limitation period to elapse without issu- 
ing process of execution, seek by a fresh suit to 
obtain the relief he should have souglit by execu- 
tion. By Turner, Offg. G. J . — Although by reason 
of the limitation law process of execution may he 
barred, the decree is not altogether void. Its effect 
in ascertaining the rights of the parties is unaffected 
by any of the provisions of the limitation law. In 
respect of landed property which has been the 
subject of a decree, a plaintiff need not necessarily 
found his suit on the decree. He may assert, as his 
cause of action, the continued trespass of the defend- 
ants subsequently to the decree, which gives him a 
new cause of action. Ram Jus Eae v. Ram 
Narain 

[2 H. W., 382 : Agra, F. B., Ed, 1874, 220 
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E.IGI-IT OF SUIT — continued* 

19. DECREES, SXHTS O'^-^eontimied* 

Suit on 'decree barred by limitation — 

continued* 

112. — A suit; will not 

lie upon a decree tlie execution of wliicli is barred by 
tbe provisions of the Limitation Act. Pakibappa v. 
Pandpeang-apa . . . I. L. B., 6 Bom., 7 

113. ■ — Omission to 

enforce^ decree by execution till barred. — When a 
decree is merely declaratory and does not require to 
be carried into effect by process of execution, the 
riglit thereby declared and ascertained exists in- 
dependently of any process for enforcing it. But 
when the nature of the decree requires that it should 
be executed, a decree-holder cannot, after allowing 
the limitation period to elapse without issuing 
process of execution, seek by a fresh suit on the i 
decree to obtain that which be should have sought I 
for by executing it. Doobbb Sinq-h d. Jowkeb 
IUm 

[3 Agra, 381 : Agra, F. E., Ed. 1874, 172 

Yakoob x\li 0. IlBnooLEAnMAN . 3 Agra, 383 
[S. C. Agra, F. B., Ed. 1874, 172 

JPGUENATH V. BalGOBIND 

[1 N. W., 105 : Ed. 1873, 154 

114. — — Suit to enforce 

declaratory decree for maintenance. — A decree-bolder 
having obtained in 1874 a decree entitling her to a 
certain sum to be paid annually by tbe judgment- 
debtor, applied for execution of the decree on the 

. 11th of March 1875, but made no further appli(;atioii 
until July 1882. Held, tbougb the application was 
barred by lapse of time, yet tbe decree being a 
declaratory one, a suit to enforce tbe annual right to 
niaintenaxice would lie. Sabhanatha Dixshatae 
V* Subba Lakshmi Ammal 

[I. L. B., 7 Mad., 80 

20. DIGNITIES. 

^115. Suit for declaration of 

riglit to receive marks of distinction. — A 
suit for a declaration of a right to receive marks of 
recognition and liononr at idol-festivals, or for 
damages from priests for witliliolding the same, is 
not cognisable by a Civil Court. GossAiN Doss 
Ghose V. Gooeoo Doss Chpckesbptty 

[16 W. B., 198 

to establisb rigM to 

mere dignity. — Dignity unconnected ivith emolu- 
ment, — Plaintiff sued for a declaration of his right 
to take a cupola to a certain temple, and to place it 
upon the car of the idol, and to take a nandicola 
(bamhoo) with tom-toms from his house to the tem- 
ple, and to offer the first cocoanut to the idol at the 
aiinnai festival held in honour of a certain Lingayet 
saint. Held that the suit was not maintainable, as 
it was brought to vindicate plaintiff’s right, not to an 
office, but to a mere dignity unconnected with any 
fees, profits, or emoluments. Sanq-apa bin Bas- 

MKGAPA V. GaNGAPA BIN NiEANJAPA 

[I. li, B., 2 Bom., 476 


BIGHT OF SUIT — continued. 

20. DIGNITIES — continued. 

Suit to establish right to mere dignity 

— continued. 

117. — ^uit to estab- 

lish right to parade hiilloch on the Pola. — Damages* 
— Dignity. —A., suit does not lie in a Civil Court for 
a declamtion that the plaintiffs have the right of 
parading their bullock on the Pola (the last day of 
the month of Shravan) of one year, and the defend- 
ants on the Pola of the next; for damages for the 
invasion of the plaintiffs’ right in a given year ; and 
for an injunction restraining tlie defendants from 
interfering with the said right. Rama v. Shitraai 

, . [I. Is. B., 6 Bom., 116 

118. — Suit claiming 

right to have palhi carried crossways . — Qacere, 
— Whether a suit lies in the Civil Courts against the 
Chief Priest of the Lingayats by tlie Swaini or Cbief 
Priest of tlie Smartava sect of Bralnnins claiming, 
by grant from tbe supreme power of the State, the 
privilege of adavi palki, of being carried, on cere- 
monial occasions, in a palanquin home crossways, so 
that the poles traverse the line of inarch. SirNKUE 
BhAETI SwAMI V. SlDHA LlNGATAH ChARANTI 

[6 W. E.., P. C., 39 : 3 Moore’s I. A., 198 

119. Mans, Sxiit for 

right to. — Perpetual injunction against invasion of 
these mans. — Might to worship. — Small gifts by pre- 
sents of rice, cocoanuts, vida and vension, attached 
to such mans,, how far considered as emoluments . — 
The iilaiiitiffs and the defendants, as members of a 
family of Ganvkars, claimed to be entitled to certain 
mans, consisting of the right to he the first to wor- 
ship the deity on certain occasions, and to receive 
gifts of rice, cocoanut, and vida and vension made by 
tbe priest on certain religious ceremonies and other 
occasions. The plaintiff being obstructed by the de- 
fendants in the enjoyment of the mans, sought to 
obtain a perpetual injunction against the defendants. 
The Court of first instance dismissed the plaintiff’s 
claim as being one for mere dignities unaccompanied 
wdtb emoluments, and, as such, not cognisable by a 
Civil Court. The jilaiiitiff thereupon appealed, and 
the lower Apxiellate Court reversed the lower Court’s 
decree, and granted a perpetual injunction against 
the defendants, prohibiting them from interference 
with the plaintiff’s enjoyment. On appeal by the 
defendants to the High Court, — Held, restoring the 
decree of the Court of first instance, that the plain- 
tiff’s suit was not maintainable. The mans were 
mere dignities to which no profits or emoluments 
were attached. The trifling gifts made by the 
priest, of rice, a cocoanut and vida, on the occasion of 
worshipping the deity, and of a piece of vension on 
other occasions, could not be regarded as emoluments, 
being merely symbols of recognition and marks of 
respect of and to the holders of the mans. Mama v. 
Shivram, I. D. JM,, 6 Bom., 116, followed. Naeayan 
V iTHE Parab V. Krishna, T i Sadashiv 

I [I. L. B.., 10 Bom., 233 

I 120 . • — * Cause of action. 

I — Civil right. — Precedence at religious festival . — 
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20. DIGNITIES — coniimted. 

Stilt to estabiisli right to mere dignity 

— contmued. 

The plaintiff alleged that he and his ancestors had 
possessed for 300 years the privilege of receiving 
before others sacred ashes, sandal, betel and nnt, 
flowers, &c,, at certain pagodas on festival and other 
days, and that the defendants had disputed his claim 
to precedence and created a disturbance, whereby 
the plaintiff was prevented from enjoying this privi- 
lege. The plaintiff prayed that his claim to receive 
flrst honours might be established, and that the de- 
fendants should be perpetually restrained from pre- 
venting him from receiving the same. Seld that no 
cause of action was disclosed by the plaint. Kaetjppa. 
Goukdan V , Kolanthayak 

[I. Ii. R,, 7 Mad., 91 

21. DOCTORS^ FEES. 

3^21. Suit for doctor’s fees. — 

Might of doctor to recover fees. — The fact of a 
doctor treating a patient before being paid is no 
bar to his suit to recover his fees , in a Court of law. 
Htjeish Chcneee Suemah V . Beojonath Chuck- 
EEBUTTY , . . . .13 W. R.5 96 

22. DOCUMENTS, LOSS OR DESTRUCTION 
OF— 

122 . — ^ Suit on lost cheque. — 

Cause of action , — Civil Fro cediire Code , 1^77 s. 61. 
— The indorsees of a cheque sued the indorser, stating 
in their plaint that the cheque had been lost and 
that the defendant refused to give them a duplicate 
of it, and claiming a duplicate of it, or the refund 
of the money they bad paid the defendant on the 
cheque. Meld that the plaint disclosed a cause of 
action against the defendant. Baldeo Peasad v. 
Geish Chandea Bose . I. L. B., 2 All., 754 

123. Suit to compel execution 

of another document where one has been 
destroyed before registration. — A suit will lie 
to compel the defendant to execute another instru- 
ment of sale where the first one has been destroyed 
by fire soon after its execution, and has on that ac- 
count, though compulsorily registrable, become inca- 
pable of being registered. Nynakka Routheet v. 
Vavawa Mahomed Naina Routhen 

[5 Mad., 123 

23, ENDOWMENT, COMMITTEE OF— 

124. — ^ Suit to prevent Committee 

under Act XX of 1863 from illegal interfer- 
ence, — Decision as to validity of testamentary 
^er. — The khaleefa of an endowment having, by a 
will or testamentary paper, appointed a successor, and 
given various directions respecting the endowed pro- 
perty, sent a copy of the paper to the Committee 
appointed under Act XX of lb63 for their informa- 
tion. The Committee having thereupon expressed 
their opinion that the document was of no effect, the 


BIGHT OF SUIT — cont mued. 

23. ENDOWMENT, COMxMITTEE OF— 

continued. 

Suit to prevent Committee under Act 

XX of 1863 from illegal interference 

— continued. 

khaleefa sued **to prevent the Committee from 
illegal interference, and to reverse their order respect- 
ing the will.^'’ Held that such a suit was not main- 
tainable, and that no legal cause of suit appeared. 
Hisam-ood-deen Khan v. Khaleefa Unwae-ool- 
LAH . . . . . ■ 2 H. W., 400 

24. ENHANCEMENT, NOTICE OF— 

125, Suit to set aside notice of 

enbaneement.~^^:i^ X of 18.59, ss. 13 and 14 . — ■ 
Where notice of enliancemeiit of rent has been served, 
under section 13, Act X of 1859, upon a ryot who has 
no right of occupr.ncy, and whose rent has not been 
fixed by agreement witli bis landlord, such ryot can- 
not maintain a suit to set aside tlie notice of enhance- 
ment. His. remedy in case the rent is excessive is 
under section 14. Moheem v. Raheemotoollah 

[Marsb., 341 : 2 Hay, 433 

25. EXECUTION OP DECREE. 

126. Suit after adverse order in 

execution.— Procedure Code, 1877, s. 283. — 
Section 283 of Act X of 1877 enables a party 
against whom an order has been made in execution 
proceedings to bring a suit to establish his rights, 
whatever they may be, but it says nothing as to the 
nature of the suit or the Court in which it is to be 
brought. Whether the party is to sue in the Civil 
Court or in the Small Cause Court depends entirely 
upon the nature of the claim and the right which is 
sought to' be enforced. A person whose goods are 
illegally sold under an execution does not lose his 
right to them though he may have claimed them un- 
successfully in the execution proceedings. He may 
follow them into the hands of the purchaser, or of 
any other person, and may sue for them or their 
value without reference to anything which has taken 
place in the execution proceedings. Shiboo Nabain 
S iNG-H V. Mddden Ally. Natabar Nandi v. Kali 
Dass Pali . I. L. B., 7 Calc., 608 : 9 0, L. B., 8 

127,., — — Order strihiny 

off ohjection to attachment. — Suit for* damages for 
wrongful attachment. — Suit to establish right . — • 
Civil 'ProcedMre Code, 1877, s. 283. — An order strik- 
ing off an objection to tbe attachment of property 
attached in execution of a decree for default of prose- 
cution is not ‘‘ conclusive, as regards the right which 
the objector claimed to the property, within the 
meaning of section 283 of Act X of 1877. Held, 
therefore, where a person objected to the attacliment 
of certain moveable property attached in execution of 
a decree, claiming it as his own, and his objection wnas 
struck off for default of prosecution, that such per* 
son might sue for damages for the wrongful attach- 
ment of such property without suing to establish the 
right which he claimed thereto. KaLlit Mal v. 
Brown . . . . 1. L. B.j 3 AH., 504 
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BIGHT OF SUIT — cmitinued, 

25. BXECUTIOxN GF D^Clim-^continued. 

Suit after adverse order in execution — 

continued, 

128 . Money-decree 

iigainst mortgagor. — Sale of equity of redemption 
hy mortgagor. — Mortgaged land attached and sold 
in execution . — Claim hy purchaser of equity of re- 
demption . — Civil Procedure Code {Act V HI of 1859)^ 
s. 246. — Civil Procedure Code {Act XI F of 1882), 
ss. 278 to 283. — In 1870 P. mortgaged to Pf., with 
possession, a certain piece of land. On 17th June 
1871 M. and T. obtained a money-decree against B. 
On 9th March 1872 the defendants bought from B. 
his equity of redemption. In July 1872 M. and T. 
attached the land in execution of their decree. The 
defendants objected to the attachment under section 
246 of the Civil Procedure Code (Act VIII of 1859), 
blit on investigation of their claim an order was 
made disallowing their claim on the 23rd December ■ 
1872. In June 1873 the defendants paid o:ffi the 
mortgage-debt and were put into possession by the 
mortgagee. In October 1873 31. and T. put up the 
land for sale in execution of their decree, and the 
plaintiff became the purchaser. On seeldng to obtain 
possession, the plaintiff' was resisted by the defendants, 
whose claim was allowed by the Subordinate Judge 
after inquiry. The plaintiff, therefore, brought this 
suit under section 335 of the Civil Procedure Code, 
Act 'XlV of 1882. The lower Courts rejected his 
claim. On appeal to the High Court, — Held that 
where, under section 246 of the Civil Procedure Code, 
Act VIII of 1859, or the corresponding sections (278 
to 283) of the Civil Procedure Codes of 1877 and 1882, 
an, order has been passed against any person making 
a claim to property under attachment, such person 
may bring a suit to establish his title to the property 
within one year from the date of such order ; but in 
default of his bringing such suit within the pre- 
scribed time, he is iwecluded from asserting his title 
againstthe auction-purchaser, whether as plaintiff or 
defendant. In the present case an order had been 
passed against the defendants under section 246 of 
the Civil Procedure Code, 1859, on the 23rd December 
1872 ; and as they had brought no suit within a year 
from that date, they could not now contest the plain- 
tiffs title to the property. The defendants, however, 
liaviug, since the date of the said order, paid off* the 
mortgage, — Held that it would be contrary t§ justice, 
equity, and good conscience for the Court to assist the 
plaintiff in obtaining possession unless he paid the 
defendants the amount paid by them to the mort- 
gagee to free the property from the incumbrance.' 
SfiLO Pawdijranq- y. Rama Patloji 

[I. L. R., 9 Bom.s 35 

129 . Decree against 

father. — Family property attached. — Objection by 
sons. — Belease of sons’ shares. — Suit to contest order 
of release. — Cause of action.— Cevtum land, the 
property of an undivided Hindu family, having been 
attached in execution of a decree against the father 
upon a bond, whereby the said laud was hypothecated 
to secure the repayment of the debt, the sons inter- 
vened, objecting to the attachment of their shares in 
the said land, and their shares, were released from 


BIGHT OF continued. 

25. EXECUTION OF continued. 

Suit after adverse order in execution— 

continued. 

attachment. The decree -holder then sued the sons to 
have it declared that their shares were liable to be 
sold in execution of the decree against the father. 
Held, overruling Chockaliiiga\. Suhbaraya, I. L. R., 
o Mad., 133, that the suit was maintainable. Rama- 
KEisHNA V. Namasivaya . I. L. B., 7 Mad., 295 

130. Civil Procedure 

Code {Act XIV of 1882), s. 283. — Himdu law, Alien- 
ation. — Mitalcshar a. — Mortgage by father. — Liabi- 
lity of sons not made parties. — The L. Bank advanced 
money to C., a Hindu governed by the Mitaksliara 
school of law, upon mortgage of ancestral property. 

S., who was stated to be C/s only son, joined in the 
mortgage. Subsequently the Bank obtained a decree 
against C. and S. for the ' amount due on the mort- 
gage. On attempting to sell the mortgaged property 
other sons of C. objected. . This objection was 
allowed, and the mortgagees referred to a regular 
suit. They then sued all the sons of C. to establish 
their lien on the mortgaged property. Held that 
the suit was maintainahle under section 283 of the 
Civil Pi'ocedure Code. Nuthoo Lall Chowdhry v. 
Shoulcee Lall, 10 B, L. R:, 200 ; and Dhaee v. 
Hurry Prosad, unreported, distinguished. Sita- 
NATH Koer V. Land Mortgage Bank of India 

[I. Ii. B., 0 Calc., 888 : 12 C. L. B., 574 

131 . Execution of decree, suit 

for wrong done in. — Suit for wrong done under 
colour of decree. — The execution of an imperfect ' 
decree does not involve the doing of a wrong unless 
the decree is wrongly interpreted. An action will 
lie in the Civil Court where a wrong is committed 
under colour of a decree of another Court. Dalmiah 
V. Radha Feeshad Singh . 19 W. R.,*188 

132. Suit to remove obstruction 

to execution of decree.-^A suit may be brought 
for the removal of an obstruction to the execution of 
a decree. Takhgrooddeen Mahomed Eshan 
Chowdhry v. Kurimbux Chowdhry 

[3 W.B., 20 

133. Suit to stay execution of 

decree. — Suit to stay execution against certain 
property until judgment-creditor had proceeded 
against other property. — Res judicata, — Suit for 
land. — Jurisdiction. — Letters Patent, cl. 12, — One 
K. C, was entitled to a share in pergiimia Alumpore. 
Before he obtained possession. Government revenue 
on the whole estate fell due. K., C. failed to pay 
his share, and his co-sharer, K., to save the estate, 
mortgaged her share of the estate to one H. B., 
and with the amount so borrowed paid the whole sum 
due, and subsequently sued K. Q. for the amount, 

’ eventually obtaining a decree. Subsequently this 
decree became vested in one R., and the pergunna 
Alumpore came into the possession of one K. G., 
who in 1874 took an assignment of the mortgage 
executed by K. in favour of H. B. The plaintiffs 
also alleged thalt since tbe execution proceedings had 
commenced they had discovered a secret arrangement 
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BIGHT OF SUIT— contmued, 

25. EXECUTION OP DECREE — continued. 
Suit to stay execution of decree— 
nued. 

made in 1877 between K. G., i2., and H. B., by 
wMcli it was agreed that M. slionld not execute the 
decree against Alunipore, but would release K. O. 
from all liability in respect of tbe charge on that 
property, and in consideration K. G. executed a 
putni lease to S. B. of a portion of Alum pore at 
a small rent. M. obtained an order for execution 
against tlie property of X 0., and, having trans- 
ferred his decree to the High Court, proceeded to 
enforce the decree against the plaintiff, the widow 
of X C.i and her son, by attaching the family 
dwelling-house in Calcutta. The widow and son 
then brought this suit against X. G., J2.,and X B. 
to have the share of K. C. in Alumpore ascertained, 
and praying for a decree calling upon X 6^. to pay 
the amount of the value of the share of Alumpore in 
satisfaction of B’s decree. Held that the suit could 
not be maintained so far as it attempted to make the 
decree a charge against Alumpore. Held, on appeal, 
that the suit was'rightly dismissed ; that, as far as 
M. was concerned, it had already been decided that 
B. was entitled, if he so chose, to execute his decree 
against the Calcutta property • and that, tdierefore, 
that tpiestion was res j udicata ; and that as regards 
the phiintiiffs claim that the putni given by X, G. 
to if. B. should be treated as part-payment to 22., 
such a question could only be decided in execution 
proceedings : that the mere existence of the agree- 
ment between X G., B,, and JS. B. did not entitle 
the plaintiff to join them as co-defendants in the 
suit : and that, as far as K. G. was concerned, the 
suit brought against him could only be treated ^ as a 
suit to establish a charge or lien on land out of Cal- 
cutta, and therefore the Court had no jurisdiction 
to try it. Keisto Mohinee Dossee v. Kalipro- 
SONO Ghosb , . , I. L, B., 8 Calc., 402 

26. FERRY, SUIT RELATING TO— 

234 . Suit to prevent establish- 

ment of feTVy.— Infringement of ferrg rights . — 
Bight to restrain ferson starting a second ferry . — 
A., the owner of a ferry granted him under a Gov- 
ernment settlement, brought a suit to restrain B. 
from running another ferry over the same spot where 
A.’s ferry plied for hire. It appeared on the evi- 
dence that B. levied no tolls on his ferry, but it was 
not shown that it was used only for the conveyance 
of his own servants and ryots. Held that such suit 
■was maiutainahle. Luchmessfe Sinoh v. Leela- 
NFHD Singh 

[I. L. E., 4 Calc., 599 : 3 G. L. E., 427 
27. FRESH SUIT. 

235. Suit after dismissal of 

suit instituted in incompetent Court. — Act 
XXII of 1872, Hffeot of.— Decrees made before Act 
came into operation . — No provision of Act XXII of 
1872 sets aside decrees passed by Appellate Courts 
before the date on which it came into operation, or 


EIGHT OF SUIT —continued. 

27, FRESH SUIT — conthmed. 

Suit after dismissal of suit instituted in 
incomp e tent Cour t — c o n t in u ed . 

restores decrees of the Court of first instance ■whicli 
had been annulled by the Appellate Court ; nor is 
there any provision which debars a plaintiff, whose 
suit has been dismissed on the ground of its insti- 
tution in a Court incompetent to receive it, from 
re-instituting his suit in a competent Court’ Ciioo- 
hee Lalh V . Kudhaika . . 6 M. W., 34 

230 . Suit for possession after 

failure to obtain it in execution.— 
purchaser, Suit by , for possession.— E^ceeution pro- 
ceedings. — Possession, Application for, by auction- 
purchaser. — Civil Procedure Code (Act XI F of 
1882), s. 818.— A suit by an auctioii-piirehaser to 
obtain possession of land, the subject-matter of his 
purchase, will lie when it is shown that an attempt 
has been made to obtain possession in execution pro- 
ceedings, and that such attempt has been unsuccess- 
ful. ill the case of Laiit Coomar Bose v. Ishan 
Chufider ChuclcerUiUy , 10 C. L. B., 258, it was not 
intended to hold that under no circumstances would 
such a suit lie, but that so long as the means provided 
by section 318 of the Civil Procedure Code are open 
to a purchaser, he is bound to have recourse to that 
section ratlier than to bring a fresh suit. IsWAli 
PfiESHAD GtTBGO V. JaI NAEAIH GiEI 

[I. L. B., 12 Calc., 169 

237. to obtain 

possession of land sold in execution of a decree . — 
Possession, Application for, by aticUon-ptir chaser . — 
JBxecution proceedinigs. — Siihseguent suit for posses- 
sion of land sold in execution of decree. — In execu- 
tion of a decree certain land belonging to the judg- 
ment-debtor was sold; subsequently the auction-pur- 
ebaser, who had not got possession, re*sold the land to a 
third party and gave him the certificate. The latter 
then applied to the Court to he put into possession, 
but having failed in those proceedings, owing to some 
irregularity in the description of the boundaries of the 
property, he instituted a regular suit against the 
judgment-debtor to obtain possession. On a plea that 
such suit would not lie, as the plaintiff could have got 
possession in the miscellaneous proceedings, — Held 
that, having regard to the provisions of article 138 of 
schedule* II of Act XV of 1877, and of section 11 of 
Act XIV of 1882, such suit was maintainable. Seeu 
M oHUN Bahia v. Bhagoban Dih Pandet 

[I. L. B., 9 Calc., 602 

138. Obstruction to 

execution of decree. — Merger of cause of action. — 
Civil Procedure Code, 1882, s.32S. — 8. A., i2., and N. 
B. were members of an undivided Hindu family. S, B, 
died, leaving him surviving several sons. Subsequent- 
ly 8., B., and M., the eldest son of S. B., mortgaged 
the family house to the plaintiff. In 1877 the plain- 
tiff brought a suit on the mortgage against 8. B. and 
M., and obtained a decree for possession of the bouse 
until payment of the mortgage-debt. In execution of 
tins decree he was obstructed by the wi4.ow and B, 
and X., other sons of 8. B., but the Court on 14th 
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RIGHT OF SUlT-oonMnued. 

27. FRESH SUIT— continued. ' 

Suit for possession after failure to obtain 

it in execution — continued. 

January 1879 overruled tlieir objections and directed 
possession to be given to the plaintiff. On 28th JanU' 
ary 1879 the plaintiff complained that he was prevented 
from obtaining possession of one of the rooms in the 
house; B. appeared and admitted that he had locked 
up the room, and he refused to give up possession, 
contending that he was not bound by the mortgage, 
as he was not at the time joint with M. and the other 
sous of 8. B.y and that the h>an was not one required 
for family necessity. The plaintiff’s application was 
dismissed. In 1882 the plaintiff brought a suit 
against R., in which he prayed for a decree giving 
him possession of the room on the terms of the decree 
in 1877. By the defendant it was {inter alia) con- 
tended that the previous suit on the mortgage had 
exhausted the plaintiff’s cause of action, and that the 
plaintiff had no further right against the defendant. 
Held that the decree in the former suit could not 
affect the defendant, as he was not a party to it, nor 
was he represented. If he had been represented, he 
could not have resisted the execution of the decree. 
Not having been represented, he could on principle be 
exempted from liablity in the present suit only if the 
Cause of action was merged in the judgment against 
his uncles and brother. Here, however, there was no 
such merger. The previous decree had awarded posses- 
sion of the whole house to the plaintiff. The exist- 
ence of that decree could not be a reason for not award- 
ing part of the same house when detained by the defend- 
ant. He avowed himself a stranger to the defendants 
against whom the previous decree was obtained, and his 
act might be regarded as constituting a separate cause 
of action. Held, also, that section 328 of the Civil Pro- 
cedure Code, .1882, does not make it obligatory on 
a decree-holder, who is obstructed in execution of the 
decree, to pursue his remedy under that section. Ac- 
cordingly the omission of the plaintiff to avail him- 
self of tile remedy under that section did not prevent 
liim from proceeding against the defendant by a 
regular suit. Balvant Santaeam v. Babaji bin 
Sambhapa , . , I. L. R., 8 Bom., 602 

28. GOVERNMENT SCHOOL, SUIT FOR 
BENEFIT OF— 

133 ^ — Sijit }3y secretary and 

manager of Government aided sebool. — Im- 
provements, Damages for removal of, — In a suit by the 
secretary and maiiager of a Goverumeiit aided school 
for damages against the owner of the school premises 
for breaking down the building and removing the 
materials belonging to plaintiff, — Held that the 
plaintiff, as secretary and manager, could maintain 
the action for the benefit of the school; that on the 
facts the plaintiff wais not entitled to greater damages 
than had been awarded to him for the value of the 
materials removed by the defendant, or to compensa- 
tion for tlic inqirovcments made by liiin to the build- 
ing ; and that tlicre was no ])resumption of gift in the 
case. Seeehuey Roy o. Hums 

[6 W. R., Civ. Ref., 21 


RIGHT OF SUIT — continued. 

29. IDOLS,. SUITS COiNCERNING— 

139. Suit to establish rigM to 

deal with Hindu idols.— Fropertg,— Jurisdic- 
tion of Civil Court . — Hindu idols being property, the 
right to deal with such property is a right cognisable 
by Civil Courts. Subbakaya Gueijkal«j. Chellappa 
M OBALI . . . . I. L. R., 4; Mad., 315 

140. Suit for damages on ac- 

count of omission to offer food to idol,— Cause 
of action. — The plaintiff, alleging that he ivas a mem- 
ber of a family ol Guravs holding a vatan attached to a 
temple, complained that the defendant was the holder 
of an inain allowance, granted in consideration of his 
daily offering to the idol some rice and cake, and 
burning a lamp ; and that he had omitted to make 
such offering for one year. The plaintiff claimed 
R15 damages. Held that the plaintiff had no cause 
of action. The defendant’s obligation, if any, was 
towards the idol ; and, if that obligation had not been 
performed, it could only be enforced by some person 
claiming to have a right to insist that the worship of 
the idol should be properly performed. Dkadphalb 
V. Gueav . , . I. L. R., 6 Bom., 122 

141. Suit to estaUlisli right to 

remove idol for turn of worship.— When a 
plaintiff and defendant are jointly entitled to the 
profits from an idol in the defendant’s temple, and 
the plaintiff is obstructed by the defendant in the 
use and worship of the idol, a suit wdll lie for a de- 
claration that the plaintiff is entitled to have the idol 
removed to his own house during the period he is 
entitled to the profits of it, Dwaeeanath Roy v. 
Jannobee Chowdheain . . 4 W. R., 70 


30. INCOME TAX. 

142. Suit for refund of income 

tax. — Licome Tax Act, XXXII of 1860, s. 137 . — 
A person seeking a refund of income tax illegally 
assessed upon him may, under section 137, Act XXXII 
of 1860, apply to the Commissioner, — i.e,, it is“ law- 
ful” for him so to apply, but there is no law that he 
must do so. He may legally sue in a Civil Court to 
recover the illegal assessment, Collectoe op Fue- 
eebpoee V . Goroo Doss Roy . 11 W. R., 425 

31. INJURIES, SUITS BY AND AGAINST 
REPRESENTATIVES OF DECEASED FOR— 

143 ^ Suit -for damages' for de- 

struction of life.— ^ 0 ?^ adopted hy ^vidow after 
death of deceased, Bight of, to sue. — Damages . — 
A son adopted by the widow of a deceased Hindu (in 
respect of whose estate no probate, letters of ad- 
ministration, or certificate of heirship, has been 
granted) is the legal representative of the deceased, 
and as such was entitled to maintain a suit, under Act 
XIII of 1855, for the benefit of the persons, if any, 
entitled to compensation for the injury occasioned to 
them by the death of the deceas'd against those 
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RIGHT OF SUIT— coniwKsd. 

31. INJURIES, SUITS, BY AND AGAINST RE- 
PRESENTATIVES OK DECEASED FOR— 

continued. I 

' 

Suit for damages for destruction of life 

— continued. 

wliose negligence caused tliat deatli. Such an adopt- 
ed sou was not; however, entitled to have any portion 
of the damages awarded in the suit allotted to him as 
a child of the deceased. Qtnsre, — Whether a son, if 
adopted hy deceased in his lifetime, would he en- 
titled to damages under that Act. Vinayak Ra- 
G-HUNATH 'V. Great Indian Peninsula Railway 
•Company . . . .7 Bom., O. C., 113 

144 , Suit for wrong done by- 

deceased person. — .4 XII of 1855 . — Defama- 
tion. — A suit was maintainable under Act XII of 1855 
against personal representatives for a wrong done hy 
the deceased within a year of his death, although 
such wrong he of a purely personal character, — as, 
for example, defamation. Gokul Ch under, y. 
Bureek Beq-itm . Marsh., 344 ; 2 Hay, 325 

145. ^ Act XII of 

1855. — Survival of cause of action. — Act XII of 
1855 did not apply to wrongs which do not survive 
to the representatives of a deceased person. A widow 
who is the heir of her deceased husband is liable to 
make good the wrong committed by the husband. 
The plaintiff’s right of suit does not abate by the 
death of the husband, but survives against his heir. 
Chunder Monbe Dassee v. Santo Monee Dassee 

[1 W. R., 251 

14 @, Suit against representative 

of agent of Official Assignee. — Act Xll of 
1855. — Suit for moneit and for delivery of bonds 
and papers. — Act XII of 1855 applied to suits for 
wrongs, which, according to the law then in force, 
did not survive to or against executors or administra- 
tors. A suit for recovery of moneys due by au agent 
of the Official Assignee of an insolvent debtor’s 
estate, and for delivery of certain papers and docu- 
ments belonging to such insolvent estate, will lie 
against the . legal representative of such agent after 
his decease, and the right of action will not expire 
on his death. Nujue Ali v. Patterson 

[2 W., 103 

32. INJURY TO ENJOYMENT OF LAND. 

147 , Suit for removal of trees.— 

Contingent damage. — Cause of action. — The plaintiff 
claimed the removal of certain trees, planted hy the 
defendant on his own land, on the ground that the 
trees had been planted so near his land that when 
they grew up they would injure his crops. Meld 
that until the plaintiff’s enjoyment of his own land 
was ’directly and immediately interfered with hy the 
growth of the defendant’s trees, he had no right to 
ask for their removal, and he had therefore no cause 
of action. Bam Lall v. Daloanjan 

[I. L. R., 5 All., 369 


BIGHT OF SUIT— 

33. INSTIGATING PROCEEDINGS, SUIT FOE— 

148 , ^ — - Suit against party for 

instigating proceeding's in false name. — 
Form of suit. — The plaintiffs, sued for the reversol 
of a summary award and for restitution of the 
money they had paid iiiider it, alleging that the pro- 
ceedings before the Collector had been promoted 
entirely by the defendant using the false name of 
a person never in existence ; and ohtiiiiied a decree 
in the lower Courts. The point taken in special 
appeal was that the defendant not being a party on 
the record of those proceedings, tlie plaintiffs could 
not recover in this form of action. Meld that, 
though the proper and more . prudent course would 
have been to sue the defendant for damages, yet this 
being a mere matter of form, the Court refused to 
interfere wdth the decision of the Courts below. 
Khelaeam Doss Mistree v. Dhubee Doss 

[1 Hay, 4 

34 'INTEREST, SUITS FOR— 

149 . Suit for interest on money 

deposited under decree afterwards re- 
versed. — A suit will not lie for interest in respect 
of money deposited under a decree subsequently re- 
versed on appeal. Ashruffunnissa Begum v. 
Khanum Jaun . . . . 6 W. B., 285 

150 ^ Suit for interest on money 

for period defendant obstructed tbe plaintiff’ 
in bis attempts to obtain it.— Plaintiffs in 
execution of a decree against A. attached certain 
money deposited in the Collectorate to which A. 
was entitled, hut were opposed by B. alleging that 
Ads rights in the money had been transferred to him. 
The plaintiff's finally succeeded in obtaining the 
money, and then sued B. for interest upon it during 
the time he prevented them from obtaining it. Held 
the suit was maintainable and the plaintiff was 
entitled to recover. Paebutty Churn Sooe t. 
Promothonath Ghose . . W. E.., 1864, 174 

35. JOINT RIGHT. 

151. Suit by one of several beirs 

against creditor for share of debt.— 

— Joint obligation. — Act XXVII of I860.- Con- 
tract Act, ss. 42, 45. — Meld by the Full Beiicli 
(Mahmood, J. dissenting) that wlieri, upon the deatli 
of the obligee of a money-bond, the right to realise 
the money has devolved in specific shares upon his 
heirs, each of such heirs cannot maintain a separate 
suit for recovery of his share of the money due on 
the bond. Kandhiya Lal v. Chandar 

[I. L. R., 7 Ail., 313 

36. JUDICIAL OFFICERS, SUITS AGAINST— 

152 . Suit against Government 

for acts of Magistrate.— A suit did not lie 
against Government for the proceedings of a Magis- 
trate under Chapter XX of the Criminal Procedure 
Code, 1861. Bagaishreb Dyal ?). Government . 

[2 'Agra, 81 
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EIGHT OP SUIT — continued, 

86. JUDICIAL OUFICEUS, SUITS AGAINST— 
continued. 

153. Su_it to La.ve land declared 

private property.— I^rocedure Code, 
1861, ss. 308, 311 . — Order of Magistrate declaring 
land to he ptiblic, — The concluding clause of section 
311 of the Code of Criminal Procedure, though it 
prevents the Civil Courts from entertaining a suit 
to restrain a Magistrate from carrying out an order 
made under section 308, or a suit for damages 
against the Magistrate or any other person in carry- 
ing out such order in the manner provided hy law, 
does not bar a person against whom such an order 
has been carried into effect from instituting a suit to 
prove that land declared by the Magistrate to be 
public is his private property. Lalji Ukheda v. 
JowBA Dowba . . 8 Bom., A. C.j 94 

154. Suit against Judge for 

' maliciously issuing illegal order.— of 
jurisdiction. — Knotvledge of want of jurisdiction . — 
A plaint against a Judge, averring that the Judge, 
knowingly and maliciously, issued an illegal order to 
the plaintiff’s injury, does not disclose a sufficient 
cause of action against the Judge. It must not only 
aver that the Judge had no jurisdiction, but also 
that' he had no reasonable and probable cause for 
supposing that he had jurisdiction. Peahlad 
Mahabudea r. Watt . . .10 Bom., 846 

155. Suit against Collector for 

"illegal proceedings. — 'Entry of name in Collec- 
tor's hooks. — Improper action of Collector. — The 
mere entry of the name of one parcener in immove- 
able property in the Collector’s hooks as the occupant 
or owner is not sufficient ground for an action by a 
coparcener against the Collector, inasmuch as the 
■Collector’s hooks are kept for purposes of revenue 
and not for purposes of title. But if the Collector 
improperly enjoin the plaintiff from taking, or other 
parties from paying, to the plaintiff his share of the 
rents or profits, an action may he maintained against 
the Collector. Collectoe oe Poona v. Bhavaneav 
Balkeishna a . , . 10 Bom.s 192 

150, Entry of name 

in Collector's books. — Mom. Reg. X.VI of 1827, s. 
2^___Altliongh the entry hy a Collector of a parti- 
cnlar person’s name as “occupant” affords, however 
mistaken, no ground for an action against the Collec- 
tor, yet where there is an apparent and reasonable 
ground for apprehending legal injury from the 
Collector’s proceedings, — as when the Collector affirms 
one person’s title to the exclusion of anotlier by 
entering his name in the register of ‘^watans” 
(compiled under Begulation XVI of 1827, ^section 
19), or where damage to a person’s right is likely to 
arise from tlie Collector’s act,— it is not improper to 
Join the Collector as a party to a suit. 8 angaba 
MALAPA V. BHIMANaOWDA Maeiafa 

[10 Bom., 194 

37. KING OF OUDH, SUI'f AGAINST— , 

157. Suit against King of Oudh 

before Act XIII of 1868 .— Consent of Governor 


RIGHT? - OP SVIT—continued. 

37. KING OP OUDH, SUIT AGAINST— 
continued. 

Suit against King of Oudb b^ore Act 
XIII of ISQS—eontinued. 

General . — A suit against the King of Oudh, com- 
menced without the consent of the Governor General 
in Council, was held to be null and void, even though 
it had been instituted, and judgment had been given, 
before the passing of Act XIII of 1868. Begum 
Bibee v. King oe Oudh . . 11 W. B., 116 


38. LANDLOBDS AND TENANTS, SUITS 
CONCEIINING— 

158. Suit for use and occupa- 

tion. — Suithy Receiver. — to recover money pay 
able under agreement. — A* suit was brought by 
the plaintiff and lleceiver of the Tanjore Estate to 
recover from the first defendant, a farmer, a sum of 
money alleged to he rent due to the Tanjore Estate 
under a wu’itten agreement executed in August 1866 
by the first defendant to tlie second defendant, who 
then claimed to be owner of the estate. The Judge 
of the Court of Small Causes considered that the 
subject-matter of the plaint did not constitute a 
cause of action to the plaintiff, and dismissed the 
plaint, subject to the opinion of the High Court. 
JELeld that the suit was maintainable hy the Receiver 
to recover the fair rent payable for the use and occu- 
pation of the land under the muchaUia, which was 
good evidence of what was the fair amount of rent. 
The second defendant, having been held to possess no 
title to the property, could not afterwards maintain 
an action for the non-payment of the rent of a por- 
tion of such property, due according to the terms of 
the muchalka. Held, also, that the right of suit did 
not extend to recover anything as interest on the rent 
due. Moeeis f. Muthusami Pixlai 

[6 Mad., 868 

See Moeeis v. Sambamuethi Rayae 

[6 Mad., 122 

159. Suit to recover arrears of 

rent paid to Government under certificate. 
— Money payable to zemindar.— At the time when a 
zemindari came under the khas management of a 
settlement officer, arrears of rent were due by the 
plaintiff to the zemindar. The settlement officer 
issued a certificate against the plaintiff’, under section 
19 of Bengal Act Yll of 1868, requiring him to pay 
these arrears. The plaintiff*, at first objected, but 
subsequently withdrew his objection and paid a por- 
tion of the money into Court, and presented a jretition 
stating that the amount paid in was partly due to 
the Government, and asking that his property might 
be released from attachment. On payment of the 
balance claimed under the certificate and costs, the 
certificate was discharged. Held that ii suit to 
recover the amount paid to Government, hrouglit on 
the ground that that amount was really payable to 
the zemindar, would not lie. Queere , — Wliether such 
a suit would lie if the plaintiff* were compelled to pay 

8 F 
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EIGHT OF SVlT-^contimed. 

88. LANDLORDS AND TXilNANTS, SUITS 
CONGE RNING— 

Suit to- recover arrears of rent paid to 
Government under certificate— 
again to tlie zeinindar. Bepin Behaei Singh -m. 
Goveenment . . . I. L. E., 5 Calc., 325 

100 ^ Siiit as to validity of rent- 

free grant. — Sidt for arrears of rent . — 8mt for 
assessment. — A suit for “ arrears of rent ” is not 
maintainable in order to raise tlic question as to the 
validity of an alleged rent-free grant. The question 
should he raised by a suit to assess the holding. 
Hijeee Chund V. Beij Komae Singh 

[1 Agra, Rev., 35 

161. Omission to malce dednctions 

from rent. — Suit for excess payment. — Where a per- 
son has a right to make deductions of rent payable 
to the surhurakar under his kahuliat on account of 
rent due from ryots or others, and pays his full rent 
without making any deduction, his not doing so gives 
him no riglit of action against the zemindar or his 
representatives. Chtjndeb Seekue Koy r. Gholam 
Shheeeep alias Loopan Meeah 

[1 Ind. Jur., H. S., 146 

162. Suit for excess i^aymeiat of 

rent, — ^Receipt by one landlord of rents that ought 
to have been paid to another. — Where a landlord 
receives rents which exceed the rents properly pay- 
able to himself, the party to whom the excess is pay- 
able is entitled to recover it directly from him by a 
civil suit, and need not sue the tenants who made the 
payment. Gooeoo Chhen Nag r. Gobind Chhndee 
Gooho . . , . . 24 W. B., 352 

X63. Suit for rents collected by 

unautliorised iierson without title. — Cause of 
action. — Where A. without title has collected rents 
due to B., B. may sue J. for tlie recovery from him 
of the rents so received. Ram Chuen Buneejee v. 
Muddun Mo HUN Tewaeee 

[Marsh., 269 : 2 Hay, 198 

164. Suit complaining that de- 

fendants have dissuaded tenants from pay- 
ing rent. — Cause of action, — It is not an actionable 
wrong to dissuade a tenant from paying his rents to 
his landlord, who can recover them by law. Dai- 
gieish V. Jeeben Mahto alias Jhaw Mahto 

[25 W, R., 230 

105 . Suit to enforce acceptance 

of pottah. — Jurisdiction of Civil Courts. — A regular 
suit ill the Civil Courts to enforce the acceptance of 
a pottah is maiiitaiiiahle. Kaeim v. Muhammai) 
Kabae . . . . I. L. R., 2 Mad., 89 

100 . ijy lessor against per- 

son injuring land leased.— for damages.— 
A lessor may sue a third party for damages for injury 
sustained by reason of excavations made by such 
party on lands leased Out by the plaintilf to a lessee. 
Dheeemoney Dossbe V. Ceoet 

[3 W. E., S. C. C. Ref., 20 


RIGHT OF SUVS^-eoniinued. 

39. LOSS OF SERVICE. 

107 . Suit by Hindu father for 

compensation for the loss of Ms daughter's 
services in consequence of her abduction. — 
Compensation for costs of prosecution . — A Hindu 
sued for compensation for the loss of his daughter’s 
services in consequence of her abduction by tlie 
defendant, and for costs incurred by him in prose- 
cuting the defendant criminally for siicli abduction, 
for wliich he was convicted. The daughter was a 
married woman, who liad been deserted by lier bus- 
band, and at the time of her abduction was living 
with the plaintiff, her father. Held by Stitaet, O.J., 
that the suit by the father for compeiisatioii for the 
loss of his daugbter’s services in consequence of her 
abduction was under the circumstances maintainable, 
and that the plaintiff was entitled to recover the costs 
of the criminal prosecution. Held by Olbeield, «/., 
that a suit by a Hindu father for the loss of his 
daughter’s services in consequence of her abduction 
is not maintainable. Ram Lal v. Tula Ram 

[I. L. B., 4 AIL, 97 

40. MAINTENANCE. 

103 . Suit by Mall ome dan 

woman against Hindu for maintenaiiee of 
her illegitimate cMld.— Where a suit was brought 
against a Hindu by a woman who was a Mahomedaii 
and the wife of a Mahomedaii, for maintenance of 
her illegitimate child, of whicb she alleged the de- 
fendant to he the father, it was held that sucli a suit 
would not lie. Adboyto Chunbee Dass Woojan 
Beebee , , , . , 4 O, L. R.., 154 


• 41. MESNE PROFITS. 

109 . Suit for mesne profits.— 

The party in possession is tlie only person legally 
competent to sue for mesne profits. Khettee Monee 
Dossee V. Gopeemohun Roy 

[1 Ind. Jur., O. S., 83 
S. C. 1 Hay, 178 

42. MISREPRESENTATION. 

170 . Suit for loss by misrepre- 

sentation. — Bond fide comnumication . — Where 
defendants were asked to oht«in information from a 
railway company as to the probable cost of carriage of 
coal, which they were about to sell to plaintiff, and 
they did so, communicating in good faith to plaintiff 
the result, no right of suit could arise against defend- 
ants, although plaintiff was ultimately compelled to 
pay to the railway company a much larger sum than 
defendant had represented. Bengal Coal Company 
V. Elgin Cotton Company . . 2 3N. W., 13 

171 . Suit against an 

attesting witness to a security -bond for appearance 
of an insolvent judgment-debtor , — The plaintiff held 
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III0HT OF mVS-contimed, 

42. MISHEPBESENTATION— con<5wiMe(|. 

Suit for loss by misrepresentation— 
nued, 

a money-decree against Jf., wlio was arrested in exe- 
cution of it. On being brought to the Court, how- 
ever, M, applied for his discharge as an insolvent under 
section 273 of the Civil Procedure Code (Act VIII of 
1859). He was released on the security of G., who 
executed a bond for the appearance of M. at the 
inquiry into his insolvency. The defendant attested 
the bond, and wrote in the attestation that G-, was a 
solvent person. In consequence of the non-appear- 
ance of Jf., the plaintiff sought to execute his decree 
against the surety, (?., who on his arrest also applied 
for his discharge on the ground of his insolvency, and 
was discharged after inquiry. The plaintiff thereupon 
sued the defendant for tlie amount of his decree and 
cost of execution, on the ground of his representation 
in the attestation that Q-. was solvent. The Subor- 
dinate Judge rejected, but the District Judge on 
appeal allowed, the plaintiff’s claim. Meld by the 
High Court, on second appeal, that the plaintiff had 
no cause of action against the defendant, whether the 
■suit was considered as brought upon a covenant or 
misrepresentation, as the defendant was neither a co- 
obligor in the security bond of G., nor did he make 
■any promise in the attestation of it to compensate 
the plaintiff for the non-appearance of if., nor any 
representation to the plaintiff’. Qiicere, — Whether 
the nazir was liable to the plaintiff for negligence 
in not taking a proper surety? Nago Mahadev 
n, Nakayan IIamohandea 

[I. Li. R.j 4 Bom.j 465 

43. MONEY HAD AND RECEIVED. . 

— . Suit for pay received and 

not given.— Mad, Police Act, XXIV of 1859, 
s. oB . — The plaintiff, a head constable of police, 
sued the defendant, an inspector of police, for money 
had and received to the plaintiff’s use. The defend- 
ant had received the pay of the plaintiff, but failed 
to give it to the plaintiff. Held that the right of 
suit was not taken away by section 53 of Act XXIV 
of 1859 (Madras Police Act), and that the iffaintiff 
was entitled to recover the amount sued for. Guisr- 
DAM Venkatasami u. Chinnam Purtjshottama 

[5 Mad.5 466 

44. MONEY PAID. 

173. Suit for money paid before 

pupil was allowed to remain in Govern- 
ment seliool. — liiglit of Government to make 
rules and regulations as to admission to schools. — The 
Government has a right to make rules and regula- 
tions as to the terras on wliich pupils should be ad- 
mitted into, and allowed to remain in, their schools. 
Where it is necessary, according to tlie rules, that a 
sum of money should be paid iu order to a pupil 
remaining in a Government school, and such sum is 
paid, and the pupil allowed to remain, a suit will not 
lie to recover the money so paid. Huimo Mohctn 
Gaen V. Boi^omalee Mittee . 11 W. E-., 369 


EIGHT OF SUIT -continued. 

45. MUNICIPAL OFFICERS, SUITS 
AGAINST— 

174 , Suit against Municipal 

Commissioners to recover assessment ille- 
gally levied under Mad. Act X of 1866. — 
Cause of action. — A suit cannot be maintained to 
recover assessment unlawfully levied by Alimicipal 
Commissioners under (Madras) Act X of 1865. 
Bhimavabapg Balaramaya V. Hodsoy 

[3 Mad., 370 

175 ^ Suit for injury by Munici- 

pal Commissioners under Act XXVI of 
1850. — ^Remedies given by GoveJ'iiment rules . — 
Where a party was injured by an order of Municipal 
Commissioners under Act XXVI of 1850, issued in 
respect of a subject within their jurisdiction, he was 
debarred from bringing a suit in the Civil Court to 
annul such order, until he had exhausted the reme- 
dies afforded to him by tlie rules framed by Govern- 
ment iu accordance with the provisions of the Act. 
Sakharam Suridhab Gadkari V. Chairman oe 
THE Municipality oe Kaliyan 

[7 Bom., A. C., 33 

176. Suit against trustees for 

distress for unpaid rates. — Bom. Acts II of 
1S65 and IV of 1867. — Liahility of Alunicipal Com* 
rnissioners. — No suit can be maintained against the 
Justices of the Peace of the City of Bombay in respect 
of an alleged wrongful distress for unpaid rates levied 
by tlie Municipal Commissioner of that city, either 
under the provisions of Act II of 1865 (Bombay) or 
Act IV of 1807 (Bombay). In such a suit the Muni- 
cipal Commissioner himself or the actual tortfeasor is 
the proper defendant;. Shivshankar Govindbam v. 
Justices op the Peace poe Bombay 

[5 Bom., O. O., 145 

177 ^ Suit in respect of act done 

under Beng. Act III of Attachment and 

sale of ^property for non-payment of fine . — Suit for 
damages. — Liahility of ikLunlcipality.—'TliQ .Howrah 
Municipality prosecuted plaintiff under Bengal Act I II 
of 1864, section 67, and bye-laws, and procured the 
iiitiiction upon him of a line which was realised by 
attacbment and sale of moveable property. Plaintiff 
then brought a suit against the Corporation for the 
value of tile goods sold and damages. Held that the 
suit was not maintainable against tlie Municipal 
Corporation. Motee Lall Bose v. Howrah Mu- 
nicipality .... 23W. E.., 22S 

46. OBSTRUCTION TO PUBLIC HIGHWAY. 

Suit for obstruction of 

bigliway. — Special damage, Proof of . — The rule of 
English law that no action can be iiiaintaiiied by 
one person against another for obstruction to a, liigii- 
way without proof of special damage should be 
enforced in British India as a rule of ‘‘ equity and 
good conscience.” Adamson v. Aramugam 

[I. L. B., 9 Mad., 463 
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BIGHT OF SHIT —continued. 

46. OBSTRUCTION Tb PUBLIC HIGHWAY 

— continued. 

X79. Suit for removal of ob- 

struction. — iProof of special injury. — In all civil 
suits for the removal of a public obstruction the 
plaintiff must show that be himself has suffered 
some particular inconvenience or injury resulting 
from the obstruction. Gehanaji bik Kes Patil v. 
Ganeati bin Lakshtjman . I. Xt. B.., 2 Bom., 469 

IQO, — ^ 3ixit to establisli right of 

access to public thoroughfare.— 

Act XV of 1878, ss. 27, 82, 3S. — Special damage . — 
Municipal Committee. — While certain land formed 
part of a certain public thoroughfare, F. had imme- 
diate access to such thoroughfare and the use of a 
certain drain. The Municipal Committee sold such 
land to M. and constructed a new thoroughfare. M. 
used and occupied such land so as to obstruct F.’s 
access to the new thoroughfare and his use of tlie 
drain. F. therefore sued him to establish a right of 
access to the new thoroughfare over such land and a 
right to the use of such drain. Held that, having 
suffered special damage from M.^s acts, F. had a 
right of action against him, and that such right of 
action was not affected by the circumstance that M. 
had acquired his title to the land from the Municipal 
Committee, inasmuch as the Municipal Committee 
could not have dealt with the old thoroughfare to the 
special injury of i’., and had it closed the same, would 
have been bound to provide adequately for his access 
to the new thoroughfare and for his drainage. Ea- 
zAB Haq u , Maha Chanb . I. L. R., 1 All., 557 

Sixit against persons pre- 
venting conduct of procession on public 
Mgliway. — Might to conduct procession. — The 
right to conduct a marriage procession along the 
public highway can only he questioned by the Ma- 
gistrate, and an action will lie against private per- 
sons forcibly stopping such a procession even, 
semble, — where it is unusual for persons of the plain- 
tiff’s caste to conduct one. Sivappachari v. Ma- 
HAiiiNOA Chetti .... 1 Mad., 50 

1S2, Siiit to establisli right to 

carry tabtits along public TOSid.~Obstructioti 
to public road. — Special damage. — Public mconve- 
wieace.— Plaintiffs, who were Mussulmans, sued to 
establish their right to carry tahuts in procession 
along a certain road to the sea, and alleged that the 
defendants (also Mussulmans) obstructed them in 
doing so. The plaint, however, did not allege any 
personal loss or damage to the plaintiffs arising from 
the obstruction. Both the lower Courts found as a 
fact that the road along which plaintiffs desired to 
carry their tahuts to the sea was a public road. Held 
on special appeal that plaintiffs could not maintain a 
civil suit in respect of such obstruction, unless they 
could prove some particular damage to themselves 
personally, in addition to the general inconvenience 
occasioned to the public. The mere absence of the 
religious or sentimental gratification arising from 
carrying tahuts along a public road, is not any such 
particular loss or injury as would he sufficient, ac- 
cording to English and Indian precedents, to sustain 


RIGHT OF SUIT —^continued, 

46. OBSTRUCTION TO PUBLIC HIGHWAY 

— eo7itinued. 

Suit to establisli riglit to carry tabuts 
along ToSidi— continued. 

a civil action. Authorities as to what constitute 
special damage sufficient to sustain a civil suit in 
such cases, referred to. Satku valad Kadir 
Ibrahim valab Mirza . I. L. R., 2 Bom,, 457 

X83, Suit for abatement of nui- 

sance. — Suit afer refusal of Magistrate to inter- 
fere.— k person injured by the erection of an ob- 
'struction on a public highway is not precluded from 
suing the person by whom it has been caused by the 
circumstance that he has previously applied to the 
Magistrate for an order for its removal, and tViat the 
Magistrate had refused to make any order. Ram 
Thnnoo V. Sreenath Doss 

[Marsh., 537 : 2 Hay, 659 

134, Suit to restrain procession 

in honour of idols. — Might to conduct processions, 
— Persons of whatever sect are entitled to conduct 
religious processions through public streets, so that 
they do not interfere with the ordinary use of such 
streets by the public, and subject to such directions 
as the Magistrate may lawfully give to prevent 
obstruction of the thoroughfare or breaches of the 
public peace. I^arthasaradi Aytang-ae v. Chin- 
NAKRisHNA Ayyang-ar . I. L. R., 5 Mad., 304 

See Sunbeam Chetti v. Queen. Ponnusami 
Chetti v. Queen . L L. B., 6 Mad., 203 

47. OFFICE OR EMOLUMENT. 

185. Suit to recover right to 

officiate at funeral ceremonies.— of 
right to officiate. — A Birth Moha Brahmiiiy, or right 
to officiate at funeral ceremonies, is incapable of 
transfer, and therefore a suit to recover it will not lie. 
Jhummun Panbby V. Dinonath Panbey 

[16 W. R., 171 

180, Action for interfering 

with right , of performing ceremonies.— 
Might of jujmans to select purohit. — An action is 
not maintainable by a purohit against another purohit 
for interfering with an alleged exclusive right of 
performing religious ceremonies at a particular place, 
there being no legal obligation upon the jujmans to 
abstain from employing another. Damoobue Mis- 
SEE V. Rooburmar Misser , Marsh., 161 

S. C. Rooburmun Misser v. Damoobue Misser 

[1 Hay, 365 

187. Suit for right to perform 

pujari duties.— to proceeds of mundar . — 
An action will lie to obtain a binding declaration of 
a person’s right to perform the duties of pujari, 
and to receive the proceeds of a mundar. Pran- 
shankae n. Peannath Mahanand . . 1 Bom., 12 

188. Suit by vendee of office to 

compel trustees to admit him and give him 
the emoluments. — The vendee of a karaima right 
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47. OFFICE OR miOLmiEm-^coniirnied, 

Suit by vendee of office to compel trus- 
tees to admit Mm and give Mm the 
emoluments — continued, 

cannot bring a suit to compel tlie trustees of a 
pagoda to admit him to the office and give him the 
emoluments. Keyake-Ilata Kotee Kanni alias 
Geani 0. Yadattil Vellayaygot Achuda Pish-a- 
EODI ..... 3 Mad., 380 
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180. 


Suit for damages for dis- 


turbance in religious office emoluments.- 
Might to ‘perform religious ‘worship . — Damages for 
loss of honours and voluntary ojferimgs. — Although 
it is not the duty of a Civil Court to pronounce on 
the truths of religious tenets nor to regulate religi- 
ous ceremony, yet, in protecting persons in theenjoy- 
ment of a certain status or property, it may incident- 
ally become the duty of the Civil Court to determine 
what are the accepted tenets of the followers of a 
■creed, and what is the usage they have accepted as 
established for the regulation of their rights inter se. 
A claim to the exclusive right to perform certain 
portions of the religious worship in a Hindu temple, 
and to restrain a rival sect from joining in such 
worship otherwise than as ordinary worshippers, can 
be enforced by the decree of a Civil Court. A claim 
to damages for the loss of honours and voluntary 
offerings wffiicli would have been made by worship- 
pers at a temple to the holders of a religious office 
therein had the latter not been disturbed by the 
defendants in the x^erformance of the duties of such 
office, is not enforceable by law. Keishnasami 
Tataohaeyae V. Krishnama < 'iiaeyae 

[I. L. B., 5 Mad., 313 


190. 


Suit to establish privilege 


of administering puroMtam to pilgrims. - 
Alienability of such right. — A suit will lie for the ex- 
clusive right to the privilege of sidministering piiro- 
hitam to pilgrims resorting to Eamaswaram. The 
privilege claimed was admitted, to be capable of 
alienation or delegation, and was therefore no longer 
the subject of religious sentiment, but a mere xmo- 
prietary right. On the merits the plaintiffs were 
held to have failed to support their claim. Rama- 
SAWMY Aiyan V. Venkata Aohaei 

[2 W. B., P. C., 21 : 9 Moore’s I. A., 344 

191. Suit to establish right to 

receive fees from pilgrims resorting to 
shrine. — The plaintiff sued to establish his exclu- 
sive right to receive fees paid to the purohit by the 
pilgrims resorting to a temple, and to recover a sum 
of money received by the defendants as fees. Reid 
that in the absence of any contract between the 
parties or of any such ^noof of long and uninterrux>ted 
usage as in the absence of a documentary title would 
suffice to establish a prescriptive right, the x^laintiiYs 
suit must be dismissed. Krishna Aiyan v. Anant- 
aeama Aiyan .... 2 Mad., 330 


192. 


Suit for confirmation of ! 


possession of land on which j>laces of wor- 
ship are erected,— hostile intention . — 
In a suit for coiiiirination of possession of a hill, with 


RIGHT OF SUIT— 

47. OFFICE OU EMQLUMENT--co«2imMef^. 

Suit for confirmation of possession of 
land on which places of worship are 
erected — continued. 

the places of worship appertaining thereto, and the 
idols set up thereon, the alleged cause of action being 
that defendant intended to lay claim to the otferings 
made, and proposed to call in question p)lamtiff’s pos- 
sessory right, — Held that the plaint disclosed no 
cause of action whatever. PoORUN Ohand Galee- 
CHA V, Paeesh Nath Singh . 12 W. B., 82 

193 . Suit for damages for dis- 

turbance of office of village X3riest. — Suit for 
fees not received. — A suit for damages may be brought 
by a person holding the office of village priest by 
pre3Cxiv)tion against an intruder who dex)rives him 
of "the exercise and benefits of that office. Vithal 
Krishna Joshi v. Anant Ramchandba 

[11 Bom., 6 


194. 


Suit for pecuniary benefits 


from performance of religious serviees.- 
A claim to certain i)ecuniary benefits and p)ayments 
in kind, which a plaintiff alleges himself to he enti- 
tled to receive from the defendants in respect of the 
performance of certain religious services, is a claim 
which the Courts of Justice are hound to entertain j 
and if, in order to determine the x)laintiff^s right to 
such benefits, it becomes necessary to determine in- 
cidentally the right to x>erform the services, the 
Courts must try and must decide that right, Keish- 
NAMA V. Krishnasam:i . I. L. R., 2 Mad., 62 

S. • C. Tirtt Krishnama Chariar v. Krishna 
Sawmi Tata Chaeiae , L. E., 6 I. A., 120 
also Kamalam v. Sad agopa Sami 

[I. L. E., 1 Mad., 356 

And Chinna XJmmayi v. Tegarai Chetti 

[I. L. E., 1 Mad., i68' 

195 . : Suit for damages for in- 

trusion on office of chalvadi. — S'uit to recover 
gratuities received hy intruder in office . — Caste 
question. — Bo‘m. Reg. II of 1827^ s. 21. — Suit to es- 
tablish right to office. — Plaintiff was t|ie hereditary 
holder of the office of chalvadi, or bearer, on public 
occasions, of the insignia or symbols of the Lingyet 
caste at Bagalkot, in the district of Bel gaum. No 
fees, as of right, were appurtenant to that offi(!e, hut 
voluntary gratuities might be given to the chalvadi. 
In an action brought by plaintiff against defendant 
as an intruder uj)on his (plaintiffs) office, — Held 
that the action would not lie, if brought merely for 
the gratuities as moneys alleged to be received by 
defendant to the use of j^laiiitiff. Shankaba bin 
Marabasapa V. Hanma bin Bhima 

[I. L. B., 2 Bom., 470 

196 . Suit' for loss of fees re- 

ceived by Kazi of Bombay.— on offi,ce. 
— The sums received by the Kazi of Bombay in re- 
spect of his office of Kazi are not mere gratuities, but 
artj fixed and certain payments annexed to tlie dis- 
charge of ofiici:il duties, and are therefore sums in 
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BIGHT OF SUIT— eontinued. 

47. OFFICE OR EWJhJJM^^T—conihiiied. 

Suit for loss of 'fees received by Kazi of 
Bombay — continued. 

respect of tlie privation wliereof by a wrongful in- 
truder an action either for money had and received 
or for disturbance in the office will lie. Muhammad 
Yussub Ahmed ... 1 Bom., Ap., 18 

SiTAEAMBHAT V. SiTARAM GaUESH 

[6 Bom., A. C.j 250 

197 . Suit for declaration of ex- 

clusive right to receive fees in office of 
ehowdhry. — In a suit for the establishment of the 
plaintiffs' exclusive right to the office of ehowdhry of 
boats, and for the maintenance of their possession of 
that office, with which the defendants interfered by 
obstructing the plaintiff in the collection of fees, — 
Held that, -as the payments were voluntary, and there 
Uvas no obligation to pay them exclusively to the 
1 plaintiff, the suit could not be maintained. Ram 
’DE iHUii V. Chukhoo 

1 BT. Vv^., 208 : Ed. 187S, 291 

19 @. Suit by dismissed holder 

of land for service .— 'em age office. — 
Title to emohimenU, — Wliere an hereditary village 
officer, who had been dismissed from his office, sued 
to recover the land which bad formed tlie emolu- 
ments of tlie office, and wbicli bad been enfranchised 
and granted to the person holding the office at the 
time of the eufranchiseinent, — Held that the suit 
would not lie. SRiNiVASAxyAR v. Laksmamma 

[I, L. B., 7 Mad., 206 

Bada V. Ilussu Bhai . I. L. B., 7 Mad., 236 

199 . Suit for land appertaining 

to hereditary office but enfranchised. — Mad. 
Iteg. VI of 1831— Act IV of 1866 {Mad.).- 
Karnam's inam land. — Inam Commissioner’ s title- 
deed. — Title to emoluments of office. — The lauds 
forming the emoluments of an hereditary village 
office having been separated from the office hy Gov- 
ernment, were enfranchised and granted by the 
Inam Commissioner to V., who had been appointed 
to, and at the date of enfranchisement held, the office 
without possessing any hereditary claim thereto. 
Ill a suit by A., who claimed to be of the family of 
the hereditary office- holders, to recover the land from 
V,—Held by the Full Bench (Hutchins, J., dis- 
senting) that R. could not recover. Venkata v. 
Rama . . , , I. L. R., 8 Mad., 249 

48. ORDERS, SUITS TO SET ASIDE— 

2 QQ. Order in contested appli- 

cation,— procedure. — A. has no right of 
suit against B. to set aside an order of Court on an 
application in a suit, ivliicb application has been con- 
tested between them and decided in favoui’ of B. 
Such a mode of procedure for the purpose of getting 
an order of Court reversed is not allowed by law. 
KoRKOTOM SiKDAR V. JUG-QEENATH SHAW 

[Bourke, O. C., 371 

Shibjeshueee Debia V. Mothooeanath Acharjee 

[5 W. B.., 202 


BIGHT OF SUIT— continued. 

48. ORDERS, SUITS TO SET ASIDE — coritinneiL 

201 . — Order under s. 63, Beng,. 

Acr VIII of 1869. — Order releasing fropertg 
from attachment . — A suit will lie to set aside an 
order passed under section 63 of Bengal Act VIII 
of 1869, releasing property from attaclimeiit. Wooma 
Churn Chatter jee v. KadUiMbini Dab be 

[3 C. L. B,., 146' 

202. Order refusing to enter- 

tain objection. — llesumption hg Goverirnmit . — 
Objection hg pcirtg ivhose lands haee been wronglg 
resumed . — The property of the ]:)hiintiff Iniviiig been 
included among the lands to which certain resump- 
tion proceedings betiveeii the Government and a 
third party related, the plaintiff preferred an objec- 
tion, whicli was disallowed by tlie Collector. The Spe- 
cial Commissioner on appeal declined, for want of 
jurisdiction, to entertain the objection. Held, that 
the order of the Special Commissioner could nob 
constitute any cause of action, eitlier against tlie 
Government or a third party. Shiboo Soonduree 
Debea V. Secretary or State . 7 W. B., 373 

203. Order setting aside sale. — 

Civil Hroeedure Code, 1859, ss. 256, 257. — A suit 
will lie to contest an order setting aside a sale not 
-warranted hy the jiro visions of sections 256 and 257 
of Act VIII of 1859, wliere the legal rights of the 
person bringing the suit have been injuriously affect;* 
ed hy such order. Ambit Missbe v. Gurda Pardan 

[7 W., 183 

204. Order passed in execution 

of decree of Small Cause Court.— Order as to 
liabilitg to attachment . — An order |)a,ssed in execution 
of a decree of a Small Cause Court with respect to 
the liability of property to attachment and sale is 
nob final, hut may he questioned in a regular suit in 
tlie same manner as a like order iniglit bo questioned 
wlieu piassed in execution of a decree of an ordinary 
Civil Court. Rameshur Kulwar v. Behaeee Seth 

[3 W., 208 : Agra, F. B., Ed. 1874, 254 

205. Order of Court setting 

aside a will and vesting minor’s property 
in manager. — Suit to direct widow to make adop- 
tion . — Order made ivith jurisdiction . — There exists 
no right of suit to set aside an order of tlie Court 
whicli has jurisdiction deciding that a will is not 
sufficiently proved, and vesring tlie maiiag-einent of a 
minor's widow's property in her guardian. Ho suit 
can he maiiitaiiied for an order directing such widow 
to make an adoption. The Court declined to make a 
declaratory decree ' declaring such direction to he a 
valid direction. Peaeee Dayee v. Huebu.nsee Kooes 

[19 W. B., 127 

290 . Order granting certificate 

under Act XXVII of I860.— to annul aer- 
tijioate, — Brocedure . — A suit does not lie to annul a 
certificate for the collection of debts granted under 
Act XXVII of 1860, the mode of proceeding pro- 
vided by the Act being'the only remedy. Payyayin- 
DA AvIDATHA PeEINGADI iBEAXir. Pudiya Mada* 
THUMAL Feeingadi Amanatha ' . 5 Mad., 283 
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BIGHT OP SUIT— 

48. ORDERS, SUITS TO SET ASIDE— 

Order granting certificate under Act 
XXVII of 1860 — continued . 

Eughoobue Dyal Singh v. Ram Narain Kolya 

[22 W. R., 312 

207. Suit to set aside order of 

Criminal Court. — Suit to set aside order of 
Magistrate under Act XXI of 1841. — The proper 
course for a party dissatisfied with the order of a 
Magistrate, passed with jurisdiction under Act XXI 
of 184d, to pursue, was to appeal against that order, 
and not to bring a civil suit for its reversal. Omoola 
Koowue V, Gohhn Patuok 

[1 Ind. Jur .9 O. S., 36 

S, C. .Omoola Koowue v. Sohun Patuck 

[1 Hayj 29 

S. C. SoHUN Patuok v, Omoola Koowue 

[Marsh., 7 

■ Kbdae Nath Mooeeejee v. Parbutty Peishkar 

[2 W. R., 267 

PSANKISHBN SUEMA V, RaMEOODEB SuRMA 

[Marsli.j 214 

S. C. Ramroodbs Surma v. Peankishen Suema 

[2 Hay, 86 

Eamkishoee Bhuttachaejbb V. Biseshur 
Bhuttacharjee , . . Marsh., 231 

S. C. Biseshue Bhuttachaejbb v, Ramkishore 
Bhuttacharjee . « o 1 Hay, 559 


49. POSSESSION, SUITS FOE- 


208. 


Suit for possession or dis- 


possession after obtaining peaceable posses- 
sion without execution of decree.— If a party 
in whose favour a decree for possession has been 
passed, peaceably obtains possession without the 
aid of the Court, and is subsequently dispossessed, 
he can maintain an action against the persons who 
have dispossessed him, although he has not taken out 
execution of the decree. Ram Nbwaz Singh v. 
Kishun Eai . . , 6 3N. W., 137 


See Gopal Das v. Than Singh 

[I. L. 


R., 4 AIL, 184 


209. 


■ Suit for possession of land 


taken away in execution of decree in boun- 
dary suit. — A party has no right to bring a civil 
suit to get possession of land which has been taken 
from him, and awarded to his adversary in the execu- 
tion of a decree in a boundary suit. Watson v. Bb- 
JOY Gobind Bueal. Shamasoondeey Debba V. 
Buoy Gobind Bueal . . W. B., 1864, 331 

210. Suit for possession after 

dispossession under decree obtained by 
mortgagees. — Cause of action . — In the year 1839 
the defendants’ ancestor had mortgaged a sliare in a 
mouzali to the ancestor of the plaiutilfs. The mort- 
gagee sued to foreclose the mortgage and obtained a 
decree, in execution of which he obtained possession 
of the share. After this, some prior mortgagees ob- 


RIGHT OP SUIT — continued,, 

49. POSSESSION, SUITS mH—cnntimied, 

Suit for possession after dispossession un- 
der decree obtained by mortgagees— 
continued, 

taiued a decree in the Sadder Court In 1847, to the 
effect that the disputed property should be taken 
away from the plaintiff’s ancestor and given to the 
prior mortgagees till their lien was satisfied, when he 
should obtain possession as before. The lien of the 
prior mortgagees was satisfied in 1870, when the de- 
fendants obtained possession. The plaintiffs sued to 
recover possession. Keld that no right of action 
accrued to the plaintiffs by reason of the satisfaction 
of the decree of the prior mortgagees, and the recovery 
of the possession of the estate by the defendants. 
Shimbhoo u. Naeain Singh . 5 NT. W., 153 


211 . 


Suit for separate posses< 


sion of sliare of estate. — A suit will lie for the 
separate possession of a share of an estate in propor- 
tion to the plaintiff’s share. Golokb Chunder 
Chuckeebutty r. Kalleb Kinkue Chuckerbutty 

[1 W. R., 164 

212. Suit by bolder under dur- 

putnidar for sbare of estate.— A putni estate 
was the inheritance of five brothers, two of whom 
appropriated the whole of it. Seld. that the holder 
under a kaimi pottali from the dur-putnidar of the 
three ousted brothers could sue to obtain possession 
of his share of the estate. Tara Soonbbrt Debia 
V . Shama Soondery Debia . . 4 W. B., 58 

213. — Suit by minor for his share 

of undivided property.— A suit cannot be brought 
on behalf of a Hindu minor to secure his share in 
undivided family property, unless there is evidence of 
such malversation as will endanger the minor’s in- 
terests if his share be not separately secured. Chok- 
kalingam Pillai V. Syamiyae Pillai. Svamiyae 
P iLLAi V . Chokkalingam Pillai . 1 Mad., 105 

214. Suit by minor for parti- 

tion. — Prejudice of interests of minor, — A suit on 
behalf of a minor for partition will lie, if the interests 
of the minor are likely to be prejudiced by the 
property being left in the hands of the coparceners 
from whom it is sought to recover it. Kamaksiii 
Ammal V. Chidambaea Eeddi , 3 Mad., 94 

Alimelammah V. Aeunachellam Pillai 

[3 Mad., 69 

215. Suit by tenant having 

right to possession, but not right of occu- 
pancy. — Act X of 1859, s. 6, and s. 23, cl. 6 . — 
If a tenant has the right to the possession, he may 
sue under clause 6, section 23, Act X of 1859, al- 
though he may nob have a right of occupancy under 
section 6 of the Act. Watsont & Co. «. Dvvarka- 
NATH Sircar . . Marsh., 415 : 2 Hay, 533 

DhAJAH EoY V. SUKHAWUT HOSSEIN 

[Marsh., 492 

S. C. Sukhawut Hossein v. Dhajah Roy 

[2 H^y, 597 
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BIGHT OP STJVH—conthiued. 

49. POSSESSION^ SUITS ¥Oli— continued. 

210. Suit for possession by un- 

registered purchaser after ejectment.— 
dot nil of 1869, ss. 26, 64.--Sfect of sale of 
tenure hy shareholder in zemindari . — Onus of proof. ^ 
■— X, tile recorded tenant of a niirasi mokurrari 
tenure, died leaving G., liis son andlieir, who sold the 
tenure, which eventually came into the hands of the 
plaintiffs^ father, and afterwards on his death became 
vested in the plaintiffs, but neither they nor their 
father, though they made attempts to do so, ever ob- 
tained the registration of their names as tenants. 
X., one of the two shareholders in the zemindari, 
hrought a suit for arrears of- rent of the tenure 
against G., and in execution of the decree he obtained 
in that suit the tenure was sold and purchased by 
the other zemindar, by whom the plaintiffs were dis- 
possessed. Held that the plaintiffs were not pre- 
cluded by the fact that their names were not registered 
as tenants, under section 26 of the Rent Act, from 
bringing a suit to recover possession of the tenure, 
'fhe holder of the decree, in execution of which the 
tenure was ■ sold, assuming him to be only a share- 
holder in the zemindari right, had no right under 
section 64 to sell the tenure, but only the interest of 
the person ag'ainst whom the decree was passed. 
'Fhe onus was on the defendant to show that the sale 
under the decree for rent was of such a nature as to 
give him priority over the plaintiffs. Keisto Chun- 
DEB Ohose y. Raj Keisto Bindyopadhta 

[I. li, E., 12 Calc., 24 


50. PUBLIC WORSHIP, SUITS REGARDING 
RIGHT OP— 

217. Suit to remove place of 

worship. — Right to erect place of worship . — 
Right of way. — Allegation of injury. — In India the 
memhers of a sect are at liberty to erect a place of 
worship on their own property, although it is more or 
less contiguous to a place already occupied by a place 
of worship appertaining to another sect. The people 
of any sect are at liberty to erect, on tlieir own pro- 
|,)erty, places of worship, either public or private, and 
to perform worslup, provided that, in the perform- 
ance of their worship, they do not cause material 
annoyance to their neighbours. SESHAYrANGAR n. 
Sbshayyangab . . I. li. E., 2 Mad., 143 

Madaey rs Gobeedtjn Hulwai 

[I. L. R., 7 Calc., G94: 9 0. L. B., 303 

Paethasaeadi Ayyan&ab n. Chinna Krishna 

AYYANaAE . . I. Ij. R., 6 Mad., 304 

218. Suit founded on sanctity 

of place of public worship. — Suit to restrain 
procession in public streets. — Ro sect is entitled to 
deprive others for ever of the right to use the public 
streets for processions, on the plea of the sanctity of 
their place of worship, or on the plea that worship is 
carried on therein day and night. Shndram Chetti 
V. Queen. PoNxuSxVMr CiiEXTr v. Queen 

[I. R. B . 6 Mad.. 203 


RIGHT OR SUIT— 

50. PUBLIC WORSHIP, SUITS REGARDING 
RIG H'i 0 F — continued. 

219. Suit to restrain superin- 

tendent of mosque from using it for other 
purposes or obstructing worshiispers. — Suit. 
by worshipper . — The worshippers at a public mosque 
can maintain a suit to restrain the superintendents of 
such mosque from using it or its appurtenant rooms 
for purposes other than those for wliicli they were in- 
tended to he used, and from doing acts which are 
likely to obstruct worshippers in eiiteriug or leaving 
such mosque. Abdul Rahman v. Yae Muhammad 
[I. L. R., 3 All., 636 


51. REGISTRATION OF NAME. 

220. Suit as proprietor of estate 

to compel entry in Collector’s book. — Right to 
share in land. — A person claiming a share in land by 
right of heirship has no right of suit against a Col- 
lector to obtain entry of his name in the revenue 
books : the proper form of suit is against the co- 
heirs for a declaration of his right to a share, and an 
award of such share. Fatma KOM Nubi Saheb v. 
Daeya Saheb . , . .10 Bom., 187 

221. Suit to compel registration 

of name. — Suit of vague and speculative nature. — 
A suit by a plaintiff, who alleges that he is in posses- 
sion of property, praying tliat tlie Court will cause 
the registry to be altered into his name without stat- 
ing that the proper authorities had refused to make 
the entry, and without joining as defendant the only 
person who had power to do so, was liiild to be not 
maintainable . Ibeai Byabi v. Kaundinya 

[2 Mad., 363 

222. Suit to compel registration 

of name as proprietor.— 6b Ckota 
pore.—Beng. Regs. I of 1793, s. 9, and XIII of 1S33. 
— A Collector in Chota Nagporc cannot be compelled 
by suit to register the name of any one as proprietor 
of an estate. La.lla Bissen Peeshad v. Collector 
or Hazaeeebagh . ■ « 13 W. R,., 397 

223. — - Suit to compel registration 

of another person’s name.— holding as 
agent of others. — A Collector may register as farmer 
a person to whom a farming lease has been given, not- 
withstanding he holds it in reality as the agent of 
another, and a third person has no right to sue to 
compel the registratiou of such other person. Col- 
lector OF Midnapobe V . Ramdhone Butt 

[Marsh., 65 : 1 Hay, 133 


52. RESUMPTION, SUIT FOR UNLAWFUL— 

224. Suit for damage for unlaw- 

ful resumption by Government. — (Uivern- 
ment may be sued by any person injured by its acts 
of iinlaAvful resumption. Ramvarain AIookerjee 
Mahtab Chundbh . 1 Ind. Jur„ O. S., 48 
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RIGHT OP SUIT — continued, 

53. REVENUE, SALE FOR, ARREARS OF— 

225. Suit for property attaclied 

by revenue authorities .— XXJLII of 1860, 

— Bffect on suit of failure to deposit the revenue or 
give securitg. — Where a third party objected to the 
auction sale of certain immoveable property which 
had been _ attached by the revenue authorities, it was 
held that his right to bring an action to prove that 
the property was his was not barred by section 184, 
Act XXXII of 1860, because he had omitted to 
deposit the money demanded by Government or to 
file security. Sheo Peeshad Sinq-h v. Gopal Lall 

[14 W. B.j 276 

54. REVENUE, SUIT FOR ARREARS OP— 

226. Suit for arrears of Govern- 

ment revenue, — Act XIV of 1863, s. 1, cL 1 . — 

In a suit under clause 1, section 1, Act XIV of 1863, 
for the recovery of arrears of Government revenue, 
the plaintiff was a lurabardar and paid the Govern- 
ment revenue, and the defendants severally paid rent 
to him according to the rent roll, — the net profits, 
after the Government demand and other payments 
had been made, being divided among them. Held 
that the suit would not lie under that section. 
MtJHKUN V . JUSBAM . . 4 H. W., 165 

55. SALE IN EXECUTION OP DECREE. 

227. Suit to set aside sale. — Civil 

Procedure Code, 1859. s. 257. — Suit by representative \ 
of judgment-debtor. — Section 257, Act VIII of 1859, 
did not bar the representative of a judgment-debtor 
from bringing a regular suit to set aside an execution 
sale, exce|)t on the score of its having been irregular- 
ly conducted. Jummal Ali v. Tirbhee Lall Doss 

[12 W. B., 41 

228. — ! Suit on ground 

of fraud, — Civil Procedure Code, 1859, s. 256. — Sec- 
tion 256 of Act VIII of 1859 did not bar a suit 
brought by a judgment- debtor to set aside an execu- 
tion sale on the ground that the decree -holder fraudu- 
lently got the property sold in execution of a previous 
satisfied decree : it only applied to cases of irregu- 
larity ill the sale proceedings. Btjdeee v. Lokemttn 

[3 Agra, 89 

229. Civil Procedure 

Code, 1859, s. 257. — An order cannot be said to have 
been made under section 257, Code of Civil Proce- 
dure, so as to bar a suit to set aside a sale in execution 
of decree, when the judgment-debtor was not aware 
of the proceedings. Sbebmunto PuRAMAisriOK v. 
Obhoy Chuen Manna . . 11 W. B., 297 

230. Suit to set aside 

order confirming sale . — Omission to claim pro- 
perty on its attachment. — The plaintiff’s objected to 
tbe confirmation of the sale of certain property in 
execution of decree, on the ground that it was their 
property, and they were unaware tliat it was incum- 
bered, otherwise they would liave discharged the 


BIGHT OP miT--continued, 

55. SALE IN EXECUTION OF DECREE 
— contimied. 

Suit to set aside sale — continued, 

debt; neither did they know the land had been 
attached, and was to be sold in execution. The sale 
was coufirmed, and they sued to set aside the order 
confirming the sale. Held that the suit would not 
lie. Hossein Beo v. Jeewa Ram . 5 H. W., 139 

231. Right of pur^ 

chaser under previous private sale. — Notice of trans- 
fer. — Landlord and tenant. — Peng. Act VIII of 
1869, s. 26. — The plaintiff purchased under a private 
conveyance from the registered tenant of a permanent 
transferable interest in land such as is described in 
section 26 of Bengal Act VIII of 1869, but no notice 
of the transfer was given to the zemindar. The 
zemindar subseqiuently brought a suit against the 
tenant for arrears of rent and obtained a decree, in 
execution of which he caused the tenure to be sold, 
and himself became the purchaser. The plaintiff took 
proceedings under section 311 of the Civil Procedure 
Code to set aside the sale, but his application was rejec- 
ted, on the ground— an erroneous one— that he was 
not a proper party to take such proceedings, and he 
did not appeal against the order rejecting it. Held, 
in a suit brought against the zemindar and the ten- 
ant to set aside the sale, that in the absence of fraud 
the suit was not maintainable. The plaintiff might 
have satisfied the rent- decree and so prevented the 
sale, or he might have appealed against the order 
rejecting his application to set it aside ; hut having 
done neither, and the zemindar having had no notice 
of the transfer, the plaintiff was not entitled to treat 
I the proceedings in the rent suit as a nullity on the 
ground that he was not a party to that suit. Panyb 
Chxtndee Siecab V . Hurchunbee Chowdhey 

[I. L. B., 10 Calc., 496 

232. Act X of 1859, 

s. 151. — Sale for arrears of rent. — Section 151, Act 
X of 1859, barred a regular suit by a judgment-debtor 
to set aside a sale in execution of a decree for arrears 
of rent. Rutttjn Monee Dasseb v. Kaleekissen 
Chuckeebutty . . . W. B., P. B., 147 

233 . — Act X of 1859, 

s, 151 and ss. 110, 111. —Dismissal of objections . — 
A suit to set aside a sale in execution of a Civil 
Court’s decree of a saleable under- tenure other than 
that from which the arrears of the rent were due, was 
not barred by section 151, Act X of 1859. The pro- 
visions of section 1 10, Act X of 1859, were applicable 
in such a case ; and a party whose objection under 
section 111 was overruled had a right to bring a suit 
in the Civil Court. Jua&ESSUE Suhaye v. Gopal 
Lall , IIW.B., 260 

234. — Non-registra- 

tion of name. — Suit by imregistered holder to set 
aside sale of under -tenure. — The holder of an under- 
tenure, though his name has not been registered as 
the owner, may bring a suit to set aside a sale of the 
under-tenure made in execution of a decree for rent 
against the former holder, on the ground that the 
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SllGHT OF SUIT — continued,. 

65, SALE IN EXECUTION OF DECREE 

'^continued. 

Suit. to set aside ^SilQ—contimied. 
iBOiiey due under tlie decree Lad been deposited before 
tbe sale. Afzal Ali d. Lala GAUEisrAEAYAN 
[B. L. B,, Sup. Vol., 519 ; 0 W. R., Act X, 59 

235. : Illegal sale hy 

Oollector^-^K suit will lie to set aside the proceedings 
of a Collector who acts without jurisdiction in sell- 
ing land not within his jurisdiction. Khoonoo u. 
Aoodal Singh . . . .8 W. R., 511 

JoKEE Lal t). Nhesing Nabain Singh 

[4 B., Act X, 5 

230, : Sale under 

Criminal Procedure Code, 1861, s. 165. — A suit was 
held not to lie to set aside a sale of property carried 
out Under section 185 of the Criminal Procedure Code, 
1861. Bxjkhoobee Singh v. Government 

[8 W. B., 207 

287. Suit to confirm sale.— C/wZ 

Procedure Code, 1859, ss. 256, 257. — Sale in execu- 
tion of decree. — Order setting aside sale, — Suit to set 
aside such order.-— Certain immoveable property was 
put up for sale in the execution of JB.^s decree and was 
purchased by him. Subsequently, on the same day, 
such property was put up for sale in the execution of 
Sis decree and was purchased by him. B. objected to 
the coiilirmatiou of the sale to S,, on the ground that 
Sis decree had been satisfied previously to such sale, 
and the Court executing the decrees made an order 
setting aside such sale on that ground. S. there- 
upon sued B. to have such order set aside, and to have 
such sale confirmed, and to obtain possession of such 
property. Held that, inasmuch as such order had 
not been made under section 257 of Act VIII of 
1859, but had been made at the instance of a purchaser 
under another decree, and Bis decree as a matter 
of fact had not been satisfied, Sis suit to have such 
order set aside was maiiitainahle. Sangam Ram ik 
Sheobaet Bhagat . I. L. B.^'S All., 112 

238. Ciril Procedure 

Code, 1S59, ss, 256, 257. — Sale in execution of de- 
cree . — Suit to set aside order setting aside sale . — 
The Court executing a decree, having made an order 
setting aside a sale, under Act VI! I of 1859, of im- 
inoveahle property in the execution of the decree, the 
purchaser at such sale sued the decree-holder and the 
julgineut-debtor to have such order set aside and to 
have such sale confirmed in his favour. Held (Old- 
BIEIjD, J., dissenting) that the suit was maintainable, 
the provisions of section 257 qweciuding an a})peal 
from an order setting aside a sale, and not a suit . to 
contest the validity of such an order; and that the 
order setting aside the sale in this case being ultra 
vires, the auction-purcliaser was entitled to the relief 
he claimed. DiwAN Singh v. Bharat Singh 

[I. Ii. B., 3 AU., 206 

239. Cwil Procedure 

Code, 1877, .ss. Sll, 812. — Suit fa have e.recuh'on 
sale, after being set aside, confirmed. — Held (Old- 


RIGHT OF SUIT — O07itinued<, 

55. SALE IN EXECUTION OF DECREE 
— continued. 

Suit to confirm sale — continued. 

FIELD, J,, dissenting) that a suit by the purchaser at 
a sale of immoveable property in execution of a decree, 
which has been set aside under sections 311 and 312 
of Act X of 1877, to liave such sale confirmed, on the 
ground that there was no irregularity in the publica- 
tion or conduct thereof, is not barred by the last 
clause of section 312, or by the last clause of section 
588, but is maintainable. Azim-ud-din v. Baldeo 
[I. L. R.j 3 AIL, 554 

240. Civil Procedure 

Code, 1859, ss. 256, 257. — Sale in execution . — Order 
of attachment and sale notifications not signed by 
Judge hut hy Munsarim. — Sale set aside. — Equitable 
estoppel. — On the 21st August 1876 certain immove- 
able property belonging to M. put up for sale 
and was purchased by B. On the 20th April 1877 
such sale was set aside under section 256 of Act VIII 
of 1859, on the ground that the order attaching such 
property and the notifications of sale had not, as re- 
quired by section 222, been signed by tbe Court exe- 
cuting the decree, but by tbe Munsarim of tbe Court. 
On the 27tb June 1877 M. conveyed such property to 
H., who purchased it bond fide and for value, and 
satisfied the incumbrances existing thereon. On tbe 
15th April 1878 B. sued H. and M, to have tbe 
order setting aside such sale set aside, and to have 
such sale confirmed in bis favour, on tbe ground that 
it had been improperly set aside under section 256 of 
Act VIII of 1859, tbe judgment-debtor not having 
been prejudiced by tbe irregularities in respect where- 
of such sale bad been set aside. Held by Oldfield, 
J., that although such sale might have been impro- 
perly set aside, yet inasmuch as tbe order of attacb- 
ineiit and tbe notifications of sale could have no legal 
effect, having been signed by the Munsarim of the 
Court executing the decree, and not by the Court, as 
required by section 222 of Act VIII of 1859; and in- 
asmuch as it would be inequitable, after the inciiin- 
brauces on such property bad been satisfied and the 
state of things changed, to allow R., after standing by 
for a year, and permitting dealings with the property 
to come in and take advantage of the change of cir- 
cumstances, and obtain a property become much more 
valuable at tbe price he originally offered, B.. ought 
not to obtain the relief which he sought. Held by 
Straight, J., that the fact that the Court executing 
the decree bad not signed the order of attaclimeiit and 
the notifications of sale vitiated tbe proceedings in 
execution al initio, and rendered tbe sale which M, 
desired to have confirmed void, and Bis suit therefore 
failed, and bad properly been dismissed. Ram Dial 

Mart AB Singh' . . I. R., 3 AIL, 701 

241. — Civil Procedure 

Code, ss. 244, 278, 283. — Suit to confirm sale after 
it i.s set aside. — Person not party to proceedings , — 
Specific Uelief Act, s. 42. — M., in whose name pro- 
perty had been purchased at an execution sale wliicb 
was improperly set aside, brought a suit to have the 
order setting aside tbe sale reversed and the sale con- 
firmed in her favour, and for a declaration that the 
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BIGHT OF SUIT-~-co»/iwweci. 

65. SALE IN EXECIJTION OF DECEEE 
— continued. 

Suit to confirm sale — continued. 

property was not liable to be sold in execution of a 
decree of the defendants against third persons, under 
wliicli it had been attached and advertised for sale.” 
Held that such a suit could only be maintained under 
section 42 of the Specific llelief Act (I| of 1877), but . 
that section 244 of the Civil Procedure Code indicated 
the intention of the Legislature that such questions' 
should be determined in the execution department, 
and, reading together the provisions of sections 244, 
278, and 283 of the Code, the suit was premature and 
therefore not maintainable. Man IvirA.it u. Taba 
Singh . . . » I. L. B., 7 All., 5S3 

242. Suit for declaration of riglit 

to have property sold in execution.-— 
ofuBeputii Collector to sell in execution of decree of 
Revenue Court. — Cause of action. — Where a Deputy 
Collector refuses to sell a certain property in execu- 
tion of the decree of a Revenue Court, and the ap- 
plicant fails to bring a suit within the proper time 
for a declaratioB of his right to have the property 
sold, he cannot procure to himself more time by mak- 
ing a second application to the Deputy Collector for 
execution and having the refusal repeated. A suit so 
brought cannot have its form changed and be treated 
as a suit to establish the lien which the plaintiff ob- 
tained on the property, and to bring the same to sale 
for discharge of that lien. Rughoonundun Singh 
V. Gopal Chtjnd Chow-Dhry . 20 W. R., 17 

Rughoonitndun Singh v. Cochrane 

[20 W. R., 16 

243. Suit by pureliaser at exe- 

cution sale to' sue for partition. — Certificate 
of purchase by Registrar. — Convei/ance.~~ Declara- 
tion of right to share . — Rules of Court, 415, 4S1. — 
The position of a pureliaser at a sale in execution of 
a decree of the High Court after he has obtained a 
certificate from the Registrar under Rule 415 of the 
Rules of Court, is that of a person clothed with a 
right to a conveyance in virtue of a contract; be does 
not hold, save as regards the parties to the contract 
of sale, the position of an owmer. When the sale is 
confirmed, the purchaser is entitled to a conveyance, 
and until he obtains a conveyance the property in 
the estate purchased does not, having regard to Rule 
431. pass to him so as to give him rights as against 
parties not bound by the decree under which the sale 
took place. All that passes to him. as against the 
defendant in that suit is an equitable estate and a 
‘ right to a conveyance of the property. And, there- 
fore, as the estate in the property purchased has not 
passed, the purchaser is not entitled to maintain a 
suit for partition. In such a suit he could not on 
partition give a good conveyance to the parties in- 
terested in the estate, nor would he he entitled to a 
declaration of his share in the property. JoHUR 
Mull Khooeba n. Tarankisto Deb 

[I. li. B., 10 Gale., 252 

244. Suit for refund of proceeds 

of sale paid to wrong party. — Civil Rrocedure 


RIGHT- OF mi^-continued. 

55.' SALE IN EXECUTION OP DECREE'. 

— continued. 

Suit for refund of proceeds of sale paid 
to wrong ’pSi.vtY’- continued. 

Code', 1859, s. 270 . — Ho suit lay for a refund 
of the proceeds of sale realised in execution of a , 
decree, paid to a wrong party by order of a com- 
petent Court under . section 270, Act VIII of 1859 
{dissentient e, Levingb, J.). Hbrish Chhnder Sie- 
CAR V. Azimooddben Shaka . W-. B., F, B.j 180 

-56. SHIP, SALE OP— 

245. Suit for declaration of title 

against foreign creditor.— 8’aZd by French Court 
of ship pledged to secure payment of debt. — Claim 
by pledgee to proceeds of sale. — M. pledged his ship 
in August 1878 to C. as security for a bond-debt of 
Rl,500, liepayable by two instalments in February 
and August 1879. S. seized the ship in PreneVi ter- 
ritory for a debt due to him by M., and tlie French 
Court sold the ship. C. made a chiim on the proceeds 
of the sale in the hands of the Court in December 
1878. The French Court required 0. to produce a 
copy of an English Courtis judgment acknowledging 
and sanctioning C.’s claim against M. C. sued N. to 
obtain a declaration of his rigiit to recover the amount ■ 
due by M. on the bond. Held that whether or not bis 
lieu was destroyed by the sale of the ship in French 
territory, C. was not entitled to any of' the proceeds of 
the sale, either at the date of the sale or of his claim 
in the French Court, and the denial by S. of C.^s 
right to any of the proceeds of the sale gave C. no 
cause of action. Chithambara v. Muthaya 

[I. L. R., 5 Mad., SSa 

246. Suit by owners for sum 

realised by sale of slivp.— Abandonment of French 
ship to French Consul. — Frincipal and agent. — The 
Captain of the French ship C., which had been wreck- 
ed, abandoned her to the French Consul for the benefit 
of all concerned. The owners assented to this ar- 
rangement, but afterwards sued the Consul, as their 
agent, for the sum realised by the sale of the ship. 
Held that when the owners of a foreign ship a'bandoii 
her to their Consul for the benefit of all concerned, 
they cannot afterwards sue him as their agent. 
Semble, — That the owners of a foreign ship, when 
abandoning to their Consul, cannot legally enter into 
a private agreement with him with reference to the 
funds realised by the sale of the ship. Robert v. 
Jaquehim: . . . Bourke, O. O., 112 

57. SUBSCRIPTION TO CHARITABLE 
INSTITUTION. 

247. Suit by secretary of eba- 

ritable institution against subscriber. — 
Liability of subscribers to charitable institution . — 
The extent of a subscribers obligation must depend 
upon the nature of the particular charity or other 
object for which the subscription is given, and, in 
some cases, upon what the subscriber said or did when 
he agreed to subscribe. Whether (assum- 
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BIGHT OB SUIT— 

57. SUBSCRIPTION TO CHARITABLE 
INSTITUTlON-co^i^Lmeii. 

Suit by secretary of ebaritable institu- 
tion against subscriber— cowiStwMeiZ. 
ing the liability of a subscriber for unpaid subscrip, 
tions) the secretary of a charitable institution, with 
the consent of the committee of management, is en- 
titled to sue a subscriber for the amount of his con- 
tribution. In the mattek oe Kedab Nath Mit- 
TEB 13 , Alisae Eohoman . 10 C. X*. B., 197 


58. TORTS. 

248. — ^ Suit for tort amounting to 

felony. — Cause of action . — Proof of previous con- 
viction in Criminal Cottri.— Where a person brings a 
suit alleging a state of facts which amount to felony, 
he must show that he has done his best to procure a 
conviction on the criminal charge before the Civil 
Court will entertain such a suit. CooNAMULii v. 
Sabno Raub , .2 Ind. Jur., 3N. S., 187 

249. Suit in respect of tort.— 

Talcing away and detaining property .—Remedy hy 
civil action. — In a case where a person took away a 
cow out of another’s held and wrongfully detained it, 
pretending that he purchased it at an auction-sale in 
execution of a decree, it was held there was a remedy 
hy civil action. The plaintiff was not bound to in- 
stitute criminal proceedings in the first instance, and 
the Civil Court was hound to take cognisance of 
the suit under section 1 of the Code of Civil Pro- 
cedure of 1859. Sham A Churn Bose v. Bhola 
Nath Dutt . , .6 W . R., Civ. Bef.j 9 

250. Suit for damages for abuse. 

— Failure to tales criminal proceedinys. — The failure 
of an injured party to institute criminal preceed- 
ings does not deprive him of his right to bring a 
suit in the Civil Court to recover damages for abuse. 
Sbeenath Mookerjee a. Komul Kurmokab 

[16 W. B., 83 

251. Suit for property (or its 

value) attaciied before judgment and made 
away with. — Failure to institute criminal proceed- 
ings. — A suit will lie for the recovery, or for the value, 
of property attached under section 81, Act YIII of 
1859, and afterwards made away with hy the defend- 
ants in collusion with the attaching officer, without a 
criminal prosecution being previously instituted 
against them. Choitunno Paeamanick w Zumeb- 
BOODDBE Shaikh ... 18 W. R., 27 

252. Suit for tort not com- 

poundable. — Merger of tort in felony. — Lato ap- 
plicable to Hindus a.nd Mahomedans. — English laiv. 
— Right to bring civil suit before prosecuting for 
offence. — Within the original jurisdiction of the 
High Court of Madras, a Hindu or Mahoniedau 
whose civil rights have been infringed by an act 
which is also a non-conipoundahle offence is not 
bound to prosecute the offender before maintaining 
his civil action, nor is his right to prosecute his 


BIGHT OH SUIT — continued. 

58. TORTS— CO 7ttinued. 

Suit for tort not compoundable— 
action suspended until the offender is brought to 
justice. Abdul Kawdeb v. AIuhammad Meba 

[I. L. R., 4 Mad., 410 

253. Suit to recover damages 

for detention of goods. — Dismissal of criminal 
charge for taking same goods. — The circumstaucG 
that the plaintiff preferred a criminal charge against 
the defendant for the taking of his goods, which 
charge was dismissed, does not prevent the plaintiff 
from afterwards suing in the Civil Court to recover 
damages for the taking or detention of the goods, 
notwithstanding the Criminal Court may have juris- 
diction upon a conviction to impose a fine and 
award it to the protector as compensation, Roopa 
Bewa V. Ramcoomae Sandtal 

[Marsh, 248 : 2 Hay, 13 

Adeam y. Huebullub . ' . 2 H. W., 58 

254. Suit for fine realised after 

imprisonment in default of payment. — Im- 
prisonment. — Fine. — An accused person was punish- 
ed by the Magistrate both with imprisonment and fine, 
and was sentenced in default of payment of fine to a 
further imprisonment. After the accused had under- 
gone both the principal punishment and additional 
imprisonment, he was released, and the fine realised 
from him, — Held that a suit by him to recover the 
amount of the fine was not maintainahle; the addi- 
tional imprisonment not being in lieu of the fine, 
but as a punisbmeut for non-payment of it. Man- 
ooleah V, Gunbs . , .3 Agra, 390 

59. WITNESS, SUIT FOR EXPENSES OP— 

255. Cause of mtion,— Witness 

in civil case . — No suit will lie for the expenses of 
a witness. Be saban v. Hubish Chundee Biswas 

[5 W. B., S. O. C. Bef., 6 

RIGHT OF WAY. 

See Acquiescence. 

[1 B. h. R., A. C., 213 

See Estoppel— Estoppel by Judgment. 

[I. L. R., 4 Calc., 692 
See Injunction — Special Cases — Ob- 
struction TO Rights oe Property- 
Right OF Way .9 B. U. R.., 328 
[I. L. E., 10 Bom., 390 
See Land Acquisition Act, 1870, ss. 16 
AND 17 . . . 3 W. B., 27 

[6 B. B. R., Ap., 47 : 14 W. R., Or., 72 
See Possession, Order of Criminal 
Court as to— Disputes as to Right 
of Way, Water, &g. 

[I. L. R.,.5 Calc., 194 
I. L. R., 4 Mad., 121 
I. L. B., 7 Mad., 49. 

14 W. B., Or., 28 
See Cases under Prescription— Ease- 
ments— Right OF Way. 
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RIGHT OF WAY— continued. 

^ , 1 . Creation of riglit of way. — 

'User. — Adverse possession. — A riglit of way need 
not lave its origin in an express grant, but may be 
established by continued user for a certain period 
constituting adverse, possession. Ram Guega Doss 
V. Gobind Chunber Doss . 16 W. R., 284 

2 , User. — Custom . — 

Proof of right of way . — A right of way niay be created 
either by grant or by immemorial custon or by 
necessity, and it is necessary for a party seeking to 
establish a right of this kind to prove its existence, 
and that it is ancient and has been exercised with* 
out interruption. The determination of the existence 
of the right is a question depending on the evidence 
in each case, the right being inferred from the evi- 
dence. Imambunbee Begum v. Sheo Dyal Ram 

[14 W. R., 199 

Savalgiapa Viebasapa V. Basvanapa Basapa 

[10 Bom., 399 

Proof of ■well-established and fixed user -unll be 
sufficient, Bhugwan Chundee Chowdhey v. 
Khosal ..... 7W.R., 271 

3 , User. — Prescrip- 

tive right. — Proof of right of toay.—ln order to 
establish a right of way, the person claiming must 
prove uninterrupted user for a certain length of time, 
and if his right is interrupted must go into Court at 
once. No length of time can give a party such a 
right as destroys all the ordinary uses of the servient 
property, — e.g., a general right to the promiscuous use ' 
of a whole property for the purpose of driving cattle 
over it. Joy Dooega Dossia v. .Tuggeenath 
Roy 15W, R.,295 

Heeea Lall Kooee a. Puemessue Kooer 

[15 W. E., 401 

4 , — User. — Presump- 

tion from long user. — Qucsre , — Ought a Court to 
infer from user alone that a right of way has been 
conferred by the owner of the land upon the person 
exercising the user, unless that user has extended 
over a period as long as that which the law ivould 
allow to the owner for bringing an action of eject- 
ment if absolutely excluded from possession ? Mo- 
HiM Chunbee Chuceeebutty V. Chunbee Churn 
Gooho . . . „ . 10 W. E.g 452 

5 ^ User. — Actual ‘user 

within two years, — Limitation Act^ 1871^ s. 27. — In a 
suit to establish a right of way, it is not sufficient for 
a plaintilf to prove user for twenty years, which 
ended more than two years next before the institu- 
tion of the suit; he must show exercise of the right 
by actual user within such period of two years. 
Gopee Chanb Sepia v. Bhoobun Mohun Sen 

[23 W. R., 401 

6. Sufferance. — A 

right of way by suffierauce over another's land cannot 
create a permanent right. Ashootosh Chuckee- 
BUTTY V. Teetoo Holdar . W. R., 1864, 293 

Futteh Ali V. Asgub Ali . 17 W. R., 11 


BIGHT OF WAY.-Creation of right of 
way— 

7^ — ^ Permitting cattle 

to pass over ground between village ayid public road. 

— The owner of a piece of land between a village and 
the public road, who allows his neighbour's cows to 
pass over it on the way to pasture, does not thereby 
create a right of easement over the land so as to 
deprive it of all value by rendering its cultivation 
impossible. Gooeoochuen Goon v. Gungagobind 
Chatteejee . . . .8 W. B.., 269 

3^ ^ User. — Evidence 

of right of way . — User during previous ownership is 
no evidence of a riglit of way which relates to the 
laiid of another. Obhoy Churn Dutt v. Nobin 
Chunbee Dutt . . .10 W. R., 298 

0. User. — The find- 

ing that a right of way had been “formerly" exer- . 
cised is not a sufficient finding to indicate the length 
of time for which the right had been exercised, and 
is therefore insufficient to prove a right of user. 
Krishna Chanbea Chugkeebutty v. Krishna 
Chanbra Banik , . 3 B. L. B., A. C., 211 

S. C. Kristo Chunbee Chuckerbutty a. Kbisto 
Chunbee Buenick . . 12 W. E., 76 

10 , Claim of right of 

way under contract . — A party who claims, under 
a contract, the reopening of a way, is not required by 
Act IX of 1871, section 27, to prove user for twenty 
years. Kallaeam Dhue v. Joogul Kishoee Sue- 
MAH ..... 23 W. H., 290 

n . Use limited to 

season of year. — A right of way may be created by 
use continued for many successive years, even though 
the use is limited to one particular season of the year 
alone. Oomue Shah v. Rumzan Ali 

[10 W. B., 363 

12, — Pathway over 

waste land. — Discontinuance du7'ing rainy season.--^ 
A right of user over a pathway may he established 
notwithstanding that the path passes over waste 
land. A temporary interruption, such as during the 
rainy season, cannot affect a right of user. Maho- 
MEB Ansue V. Sepatoollah . 22 W, R., 340 

13 , User. — Basement 

— Existence of other access to road . — Time and user 
create a right of easement over the, property of 
others. A7s right of way over B.^s homestead is not 
affected by the fact of there being another pathway 
by which access to the main road may he obtained by 
A. Sham Bagbee v. Fukeer Chanb Bagbee 

[6 W. R., 222 

14 , ^ Bight of user . — 

Existence of other access to premi.ses . — A plaintiff's 
right of user of a pathway to certain premises cannot 
be affected by the existence of another path by which 
he may obtain access to the same premises. Mo- 
KOONBONAIH BhABOOEY V. ShIB ChUNBEE BiTA- 

BOoEY , . . .. .22 W, R.., 302 
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^IGHT OF WAY,— Creation of right of 

way — contimied. 

15 . — Basement, — Li- 

mitation Act {XV of 1877), s,26 . — User as of right. 
— Fresqriptive right.-— ¥ov the purpose of acquiring 
a right of way or other easement under section 
26 of the Limitation Act, it is not necessary that 
the enjoyment of the easement should be known 
to the servient owner. In this respect there is a 
difference between the acquisition of such rights 
under that Act and their acquisition under the Eng- 
lish Prescription Act. Aezan v. Rakhal Chundee 
Boy Chowdkry . I. L. il. 5 10 Calc., 214 

10 ^ — User of tiventy 

gears to support sermtucle, — Bxtent and mode of 
user . — Calcutta Municipal Act {Beng. Act IV of 
1876). — As establishing his right of way over the 
defendant’s passage, the plaintiff relied upon a user 
of it, several times in the year, for twenty years 
prior to the defendant’s interruption of it, by inehters 
for the purpose of removing the contents of a cess- 
pool connected with a privy belonging to the plain- 
tiffs’ house. The facts indicated by way of limit to 
the user of the passage only showed that it must be 
a reasonable user for the aiiove purpose. There was 
no agreement specifying times or occasions of access, 
and ^ the inference was that if the plaintiff's had 
thought fit to use the passage more frequently than 
they did, they were at liberty to do so. In and after 
1876, instead of the plaintiff's’ inehters, those employed 
by the Municipality came and went upon the passage, 
not at distant intervals, but daily, the plaintiffs under 
bye-laws, in coiifonnifcy with Bengal Act IV of 1876, 
being bound to give them access, and the system 
being to clean the place daily. Meld that the above 
was neither a discontinuance by the plaintiff's of 
their user nor an aggravation of the servitude. Also 
that, although a servitude gained for one purpose 
cannot be used for another, the purposes before and 
after 1876 being identical, the user proved prior 
to that year supported a right in the plaintiffs to use 
the passage for giving access to the servants of the 
’Municipality for the above purpose, at reasonable 
and convenient times. Jadulal Mullick v. Gopal- 
OHANDEA Mukeeji , I. L. B., 13 Calc., 136 

S. C. Jfdoo Lali Muiiick r. Gopaxjl Chunber 
Mookerjee . . . L. B..J 13 I. A., 77 

Affirming the decision of the High Court, Calcutta, 
which held that wdiere a right of way for a particular 
purpose is proved to have existed for upwards of twenty 
years, the Court is not bound to confine the right 
to the precise number of times in the year that it has 
heeii exercised, but may construe it as a right to use 
the road at all convenient times for the particular 
purpose. Gopal Chfnbbe Mukeejee v. Juddoo 
Lall Mullick 

[I. L. R., 9 Calc., 778 : 13 C. L. B., 146 

^ Proof of rigb-t of way.— Fw- 

denoe. — Particular route. — In a suit for declaration 
of a right of Avay over the land of another, the plain- 
tiff must prove the particular line over which he 
claims the right. Mere proof of a right to pass over 
the land without proving the particular route will 


RIGHT OP WAY.— Proof of right of way 

— continued, 

not entitle a plaintiff’ to a decree. Rabhanatii 
Sugraohaeji y. Baidonath Seal 

[3 B. L. B., Ap., US' 

13 ^ Hature of right of way.— 

A right of way is ordinarily a right of passing, and 
not a general right to pass from one point to another 
point. Go LUCK CuUNDEE ChOWDHEY r. TaEINEE 
Churn Chdckerbutty . . 4 W. B., 48' 

19 , Mode of exercising right of 

way. — Indirect way . — If a person lias a riglit of 
way from one place to another over a particular line, 
he cannot be compelled to use a different and sub- 
stituted way. But where the right is simply to pass 
from one point to another, the party desiring to 
exercise the right cannot claim to pass in a particular 
tortuous and indirect course between the two points. 
Hamid Hossein v. Gervain . 15 W. R., 496 

20. Bight acquired by pm’"- 

chaser of house. — The purchaser of a house 
acquires the'riglit to the use of a way to a road wdiicli 
has been enjoyed with the house by the vendor, if it is 
not merely a right to a way of necessity, but a parti- 
cular riglit over a defined path. Nubeen Chundee 
Bullub V. Bhoobun Chundbe Mundul 

[15 W. B., 526 

2L General right of way.— Might 

of thoroughfare for processions.— A general riglit of 
thoroughfare includes a right of way for marriage or 
other processions of tlie like nature, unless at the 
time of the first inception of the right it wa& 
restricted to a right of passage and such processions 
were interdicted. Raj Maniok Sing-h v. Hutton 
Manick Bose , . . . 15 W. R., 40 

22. Right to carry 

marriage and funeral processions. — A general right 
of way was held under the circumstances to incUide 
a right to carry marriage and funeral processions. 
Lokenath Gossamee V. Monmohun Gossamee 

[20 W. R., 293 

23. Bight to freedom from 

obstruction. — Oionership of soil. — A person who 
has a right of way cannot claim anything more than 
that the reasonable exercise of his right' shall not be 
obstructed. It is only ownership of the land that 
carries with it the ownership of every thing 
usque ad coslum. TOOLSEEMONEY DeBEE V. JOGESH 
Chunder Shaha . . . 1 C. li. B., 425 

24. Road used only by jjarti- 

cular section of community. — Mr /.Date way . — 
Where there is a road the privilege of using which 
is enjoyed only by one particular section of a com- 
munity, the road is not a public one. Sham Soon- 
dee Bhuttacharjee V. Monee Ram Doss 

[25 W. B., 233 

25. Continuous user. — Disconti- 

nuance. — Limitation.— A right of way over the land 
of another must be kept up by constant use. Huri- 
DAS Nandi r. Jadunath Dutt 

[5 B. B., Ap., 66 : 14 W. R., 79 
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RIGHT OF WAY-^ooniinuei. 

26. ^ Obstriictiori to rigM of way. 

— C/'ser. — Suit by members' of a Joint family to 
enforce tlieir right to a pathway through a door 
(which had been blocked up) leading to a Joint tha- 
koorbari. Meld that this was not a case in which 
the plaintiffs claimed the right of user, but only 
complained of the obstruction of a passage belonging 
to them Jointly with the defendants, and that the 
non -user for some years by the phiintiffs was not an 
abandonment of their right. Chtjndeb Ka-NT 
Chowdhey V. Nund Lall CnownHET 

[16 W. R.5 277 

27. SubstitTition of new way 

for old one, — Non-user. — Abandonment of right . — 
Where a new way is substituted for an old one wuth 
the consent of the person entitled, and the non-user 
of the original way is accompanied by acts which 
warrant the Court in inferring an intention to release, 
the right of resumption is lost : the non-user need 
not extend over any dehned period. Kaj Behaeee 
Boy V. Taea Peeshad Hoy , 20 W. E.,, 188 

28. Loss of right of way. — Relin- 

quishment of right in land. — The relinquishment of 
all rights and interests in land exchanged does not 
necessarily involve loss of right of way over the land. 
Kalee Kishoee Boy v. Been Deal Sein 

[4 W. M., 83 

29 . Closing right of way. — Sub- 

stitution of another way.— -The owner of the laud 
over wdiich there is right of way by an ancient path- j 
way cannot, without the consent of the parties en- 
titled to the right, substituue another path and shut 
up the ancient pathway. Tarineechuen Chuck- 
EEBUTTY V. TaEINEECEUEN OkIICKEEBUTTY 

[1 Ind. Jur.j S., 6 

BIGHT TO APPEAR. 

Bee Advocate . 5 B. L. R., Ap., 70 
..[MB. L. R., Ap., 12 
13 W. R., 60 
23 W. R., Cr., 14 

See Counsel . 5 B, L. R., Aip., 70 

[9 B. L. R.., 417 
I. L. R., 1 Bom., 64 

See Cases under Pleadee— Appoint- ^ 

MENT AND APPEARANCE. 

BIGHT TO BEGIN. 

L General rule.— The rule is that 

the party holding the affiriiuLtive has the right to 
begin at the hearing before the High Court. Lall- 
Mo-HUN Mullick V, Peaby Chand Mxttea 

[I Ind. Jiir., N. S., 383 

2^ ^ Practice. — Suits under Civil 

^Procedure Code^ 1S59 . — It was held under the Civil 
Procedure Code of 1859 that the Common Law prac- 
tice in respect of the right to begin ought to pre- 
vail ill cases under that Act, that practice having 
been followed up to that time, and the Procedure 
Code making no distinction between suits in the na- 
ture of Common Law actions and those in the nature 


BIGHT TO BEGIN.— Practice— 
of equity suits. Rungunmoney Bosses v. Beijo 
Lall Day ..... Cor.,, 25 

3 ^ Small Cause Court refer- 

ences. — The right to begin in Small Cause Court re- 
ferences is generally allowed to the plaintiff, but in one 
case the counsel for the defendant was allowed to begin 
wdiere the Judgment of the Small Cause Court was in 
favour of the plaintiff'. Haran Chandra Mooker- 
JEE V. Kundooopal Mutty Lall 

[13 B. L. R., 142 : 22 W. R., 71 

The right to begin is now specially provided for by 
section 179 of the Civil Procedure Code, 1882. 

4 ^ Civil Procedure Code, 1877, 

S. 179. — Suit for mesne profits. — Mur den of proof , 
— It Ciiunot be laid down as a general proposition 
controlling the j)ro visions of section 179 of the Code, 
of Civil Procedure, that in a suit for mesne profits 
against persons who have been in possession of the land 
in respect of which the mesne profits are claimed, and 
who have been showm to have no title, that the 
burden of proof is upon the defendants. Krishna 
Mohun Baisak V. Kunj Behaby Baisak 

, [9 C. L. R., 1 

5. Suit for partition. 

— Nucleus of joint property. — In a suit for partition of 
certain property and trading businesses, the defend- 
ants, who resisted the suit, admitted a nucleus of Joint 
property, and claimed the right to begin, on the 
ground that the onus was on them to prove that the 
whole property and the trading businesses Avere not 
Joint. Meld that unless tlie defendants admitted 
all the allegations, or all the material allegations,' the 
plaintiff w’as entitled to begin. Aghore Nath 
Neogy V, Prem Chand Neogy . 7 O. L. B., 274 

9 ^ — __ Appeal. — Objec- 

tion that no appeal lag. — Where, an appeal having 
been filed, the respondent objected that no appeallay, 
and by agreement of the parties the case was set down 
for the agreement of this preliminary point, — Meld 
that the appellant had the right to begin. Rustom JI 
Burjoeji.xj. Kessowji Naik 

[I. L. R., 8 Bom.s 287 

7. Criminal Qme.— Counsel . — 

Practice. — Reference to Migh Court under s. 434, 

Criminal Procedure Code {Act XXP' of 1861). 

In a reference to the High Court under section 434 
of- the Criminal Procedure Code, where counsel ap- 
peared, and the reference from the Judge impeached 
the order of the Magistrate, the Court called on 
counsel to support the argument. Angelo v. Cab- 
gill . 9 B. L. R.; 417 : 18 W. B., Cr., 41 

3, Case under s. 263, 

Criminal Procedure Code, 1872.— In a case referred 
to the High Court under section 263 of the Criminal 
Procedure Code, because the Sessions Judge differed 
from the verdict of the jury, the High Court held 
that it was for the Government (the appellant), who 
asked for a conviction, to begin and satisfy the Court 
that there was a case calling upon the prisoner for 
an answer. Queen v. Ram Churn Ghose 

I [20 W. R., Cr., 33 
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EIGHT TO BEGIN.— Criminal case— cow- 

tinned, 

9 ^ . — Reference under 

A*. 434, Criminal I^rocedure Code, 1882. — Where, 
on the application of counsel for the prisoner, a ques- 
tion of law has been reserved for the decision of the 
Court under section 434 of the Criminal Procedure 
Code (X of 1882), the prisoner’s counsel has the 
right to begin. Queen- Empbess v. Appa Subhana 
Mendee . . . I. Ij. R., 8 Bom.j 200 

RIGHT TO USB OE WATER. 

See Cases unbeb Prescription — Ease- 
ments — Riq-ht to Water. 

1 , Presumption of right.— User, 

Troof of. — No presumptions of law in regard to 
rights of water are hnown in this country, but proof 
of ancient reasonable user by particular recognised 
means is sufficient to give the right. Bundhoo 
SOOKOOLANY t). JOY PrOKASH SiNGH 

[W. R., 1864, 367 

2, Right to open conduit for 

water. — Injury to neighbours. — The right to take 
water is governed by established use. No one can 
open a new conduit to take additional water to the 
injury of his neighbours. Athctr Ali Khan v. 
Sekunbar Ali Khan . . 4W. R., 28 

3 ^ Right to surplus water of 

tanh. — Easement . — User . — Channel. — A right of 
easement may be acquired in the surplus water of a 
tank tlovving through a defined channel, whether 
natural or artificial. Kayappan v. Virabhadra 

[1. L. R., 7 Mad.5 530 

4 ^ Right to use another’s canal. 

—•A person has no right to tap another’s canal and 
abstract the water therefrom for liis own land, unless 
he has acquired that right by grant or prescription. 
Run Bahadooe n, Poohhee Roy 

[W. B., 1864, 319 

5 , Riparian proprietor, Right of. 

— Bunds or embankments — A riparian proprietor 
may deal with the stream as freely as with any 
other portion of his land, provided only that he must 
not by so doing sensibly disturb the nutiiral condi- 
tion of the stream as it exists within the limits of 
other proprietors, whether above or below, or on the 
opposite side. Monoour HossEiNt;. KanhyaLaul 

[3 W. R., 218 

0 ^ Natural water- 

course. — The right which a riparian proprietor has, 
under certain restrictions, to the use of the water of a 
natural water- course, has no application to a water- 
course artificially constructed ; and the mere fact of 
riparian proprietorship gives no rights whatever over 
such a stream. Bhoop Nabain Singh r. Keramut 
Ali , 6 W. R., 99 

7 , Obstruction to 

Jioto of luater. — Encroachment . — The plaintiff and 
defendant were proprietors of land and gardens on 
opposite sides of a tidal creek, which sides were pro- 
tected by walls. The defendant, the wall on his side 


RIGHT TO USB OB WATER.— Riparian 

proprietor. Right ot~contimied. 

becoming dilapidated, constructed a fresh one, alter- 
ing its direction, and encroaching five feet upon the 
bed of the stream. In a suit for possession of land 
by demolisliing the said wall, the plaintiff alleged 
that he was entitled to the solum on wliicli it was 
built, that his navigation was obstructed, and that 
there was a danger of his screw-house falling down. 
It appeared, however, that the Government and 
not the plaintiff was the owner of the solum, and 
that the plaintiff neitlier claimed nor proved that 
he was entitled to the flow of the water as it had 
been accustomed to- flow, and that that liow was 
seriously and sensibly diverted so as to he an injury 
to his rights. Meld, reversing the decree of tlie 
High Court, that the plaintiff bad failed to show 
either damnum or injuria, and therefore had no 
right of action. Kali Kishen Tagore v. Jodoo 
Lal Mullick 

[L. R., 6 L A., 190: 5 C. B. R., 97 

S. Proprietor of water-course, 

Right of.— Proof of user by other persons. ~T \\q 
proprietor of a pyne has a right to allow or to deny 
the use of water flowing through it to other persons, 
unless they have also a clearly-defined right enabling 
them to control the water and convert it to their 
own use,— a right clearly found to have originated in 
some grant or valid contract, or to have been exer- 
cised for so long a period that such title may be pre- 
sumed. Inhurjeet Kooer u. Luchmee Kooer 

[14 W. B.5 349 

. 9 , Bight to discharge water on 

to another’s land on lower IqyoI,— D rainage. 
— There is no reason why the proprietor of land on 
a biglier level should not for the purpose of keeping 
his land drained, claiui a right to have the water 
which falls thereon run off over adjoining land on a 
lower level. Kopil kooREE r. Manicr Sahoo 

[20 W. R., 287 

10. Easement. — Em- 

bankment. — Drainage. — Right to drainage of sur- 
plus surface loater through natural tvater-course . — 
The right of the owner of high lands to drain off its 
surplus surface water throiigli the adjacent lower 
grounds is incident to the ownership of land in this 
country. Where the defendants had erected a dam 
across a natural water-course which was found to 
interfere with the natural drainage of the surplus 
rain-water of the adjacent lands of the plaintiffs, 
and where the lower Court had ordered that the dam 
be altogether removed, — Held that the Court was 
wrong ill taking it for granted that the plaintiffs 
were entitled to have the whole dam removed, hut 
should have inquired how far the erection of the 
dam , interfered with the plaintiff’s right. Abdul 
Hakim c. Gunesh Dutt 

[I. L. R., 12 Calc., 323 

XI. Obstruction to flow of 

water. — Erection of bund to stop flow of loater. 
— Where water flows in its natural course from some- 
where outside Als land, through it, and onwards to 
other people’s,, land, A. is not entitled to stop the 
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BIGHT TO USB OP WATER.— Obstruc- 
tion to flow of water — continued, 

flow by an embaiikment across it, unless be can 
make out some special right to do so. Such course 
is a part of the natural condition of the land, and 
the flow of the water over it, when it occurs, is a 
natural incident. Chfmeoo Sinq-h v. Mulmck 
Khyeut Ahmed . . . 18 W. R., 625 

12, ^ Claim to erect 

hand cutting ojf water from neighhouring lands . — 
A party claiming to erect a bund in a natural flowing 
river, so as entirely to cut olf the water from another 
party, is bound to prove that he has acquired the legal 
right to do so by user. Heeranund Sahoo v. Khxj- 
BEEROOHISSA , . . .15 W. R., 516 

13 , Deprivation of riglit to a 

rise of waters by breaking bund.— to 
repair bund. — Deprivation of the right to a rise of 
water is an injury, and a claim to repair a bund for 
the purpose of securing such right is not answered 
by the tender of another bund quite as good. Shhn- 
KHE Sahoo v, Gitrbhoo Sahoo . 15 W. R., 216 

14 , Infringement of riglit to 

water,— to remove obstruction and for dam- 
ages. — Cause of action. — In a suit to compel defend- 
ant to remove an embankment recently constructed 
on his own land, on the allegation that it infringed 
plaintilf*s right of irrigation by a certain channel, 
where it was found that the embankment in question 
was no manner of obstruction to the water-course by 
that channel, — Held that, to entitle plaintiff to a de- 
cree, there must have been some actual infringement 
of his right by the defendant, and not merely some 
act whereby, as it were, that riglit was denied or 
questioned, Shama Churn Chatteejee v. Boido- 
NATH Baneejbb , . . .11 W. R., 2 

15 ^ Cause of action. 

—In order to maintain an action upon au infringe- 
ment of a right (as where an obstruction is made to 
a natural flow of water), it is not necessary to show 
that there has been any subsequent injury consequent 
on such infringement. Ram Chand Chuckerbut- 
TY V. Nuddias Chand Uhose . 23 W, B., 230 

10, Water from tanh, 

— Onus probandi. — Where a plaintiff alleged that, 
subsequent to his purchase of a tank, at a period spe- 
cified, defendants had commenced to take water from 
it and had opened a channel for the discharge of the 
water, — Held that the onus lay on the plaintiff to 
prove the assertion on the part of the defendants of 
any new right. Bungshbe Dhur Thahoor n. 
Khetturmonbe Debia . , 11 W. R., 15 

17 , Might to raise 

embankment to diminish flow of ivater into reservoir. 
— Where pai'ties by agreement in a butwarra re- 
stricted their rights by the condition that one of their 
number w^as to have full use of the water in a reser- 
voir, the others were held not to be at liberty to set 
up, even oo tlielr own lands, au embankment round 
the reservoir so as to diminish materially the flow of 
water into it. Gour Sahoy Singh v. Sheo Sahoy 
Singh 15 W. R., 94 


RIGHT TO USE OP WATER.— liifrings- 
ment of right to 'water —continued. 

Hr ection of 

bund to keep tvater in reservoir. — Water failing on 
A’s land and collected in a reservoir there, used to 
flow on to B/s land. Held that B. had no right to 
the use of the water, and that A. was entitled to erect 
on his own land a bund to prevent the water flowing 
on to B.'s land. Bunsee Sahoo v. Kalee Per- 
SHAD . . . . ■ . 13 W. B,., 414 

19 . Right of owner of two pro- 

perties. — Dispersion of rain-water. — The owner of 
two properties may conduct through troughs the 
rain-w^ater accumulating on one property over a water- 
course to the other property before it reaches another 
water-course into which the rain-water, unless divert- 
ed, would naturally flow. Ramruttun Neogee v. 
Phool Singh . . . W. B.j 1864, 147 

20, — Cessation to make use of 

water. — Revocation of permission. — Where a party 
who had enjoyed the permissive use of the water of a 
tank does not nse it for four years from the date of 
its further excavation, the ,, permission may be taken 
to be revoked. Gooroo Churn Sooe v, Sreb Churn 
Ghose , o , o ,15 W. B.j 308 

21, Right to discharge rainfall 

over land, — Abandonment of right. — Exposition of 
the right of discharging the rainfall on one’s land 
through a water-course over another’s, and of the 
abandonment of such right. Khettue Nath Ghose 
V. Peosunno Ghose . , . 7 W. R., 498 

22. Abandonment of right to 

water. — Construction of new waterwag, — Where a 
party suing for the use of a waterway was found to 
have allowed it to be filled up without objection, and 
another of the same description to be constructed, 
which he had used for a year or two, he was held to 
have abandoned his right of user to the former water- 
way. JUGUTBUNDHOO CHUCKERBUTTY V, JUGUT 

Chundee Chowdhey . . 12 W. R., 519 

RIOTIHG, 

See Sentence— Cumulative Sentences. 

[7 W. R., Cr., 00 
I.U. B., 6 Alburn 
1 W. R., Cr., 7 
9 W. R., Or.. 5, 33 
I. U. B., II Calc., 349 
I. L. R.. 12 CalG.. 495 
I.-'Iji> R.. 6 Calc., 718 
I. L. B.. 7 All., 29. 414. 757 
See Sentence— General Cases. 

[8 W. B., Cr., 3 
12 W.R.. Or.. 72 
See Unlawful Assembly. 

[I, L. R„ 3 Calc.. 573 
1 W. B., Cr., 19 
20 W. B., Cr., 78 
12 W. R., 75 ^ 

1 . Requisites for offence. — Penal 

Code, ss. 447, 453. — Common object. is necessary 
before persons can be convicted of rioting, &c., under 

8 G 


18. 
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EIOTESTG. — Requisites for offence— cob«- 

lined, 

sections 447 and 453 of tlie Penal Code, to ascertain 
clearly that they have taken such a share in the 
transaction as will bring them within the criminal 
charge ; and it must appear on the evidence that they 
had a common object, which common object they were 
going to carry out by unlawful means. Qiteen n, 
Ghoiam Mahomed . « 22 W. E-.j Cr,, 17 

2, Sudden quarrel. — Assembly for 

Imofiil purpose. — If a number of persons assembled 
for any lawful purpose, suddenly quarrel with an in- 
truder withoxit any previous intention or design, they 
do not commit “ riot in the legal sense of thewmrd. 
EoobitI/ Hossein alias Waheed Jan i\ Pabee- 
Tonneree . . . .24 W. B., Cr., 26 

3, Proof of ofienee, — JPenal Code, 

s. 156.— Manager of indigo factory . — In order to 
convict the manager of an indigo factory under sec- 
tion 156 of the Penal Code, it must be shown by 
legal evidence (1) that a riot wms committed ; (2) that 
the riot, if committed, was committed for the henefit 
of the accused ; and (3) that the accused had reason 
to believe that a riot was likely to he committed. 
Brae v. Queen- Empress . I. L. B., 13 Calc., 338 

4^ JPenal CodCfS, 155. 

—Zemindar^ s liahility. — A zemindar ought not to be 
made liable under section 155 of the Penal Code for 
a sudden and unpremeditated riot, which there was no 
reason to infer he could have anticipated or thought 
likely to happen. Queen v, Hurnath Roy 

[3 W. B., Cr., 54 

5, — — — Penal Code, ss» 154, 

153, 157. — Employment of persons to commit riot or 
hold unlawful assembly. — Non-resident partner . — 
To constitute an offence under section 157 of the 
Penal Code, it must he proved that the accused has 
hired, or engaged, or employed other persons for the 
purpose of an unlawful assembly, and it is not suffi- 
cient to show that some of the accused’s servants 
have been taken fi’om a district where men have a 
well-known character as lattials, and had been in his 
service some time before the riot was perpetrated. 
A non-resident partner or sharer, who has taken no 
active part in the management of the estate, cannot, 
like a resident sharer, he convicted under sections 
154 and 155 of the Penal Code. In the matter oe 
Radha hlATH Chowdhry . 7 C. L. E., 289 

G, Armed parties,— 

mte right of defence.— V7\\&Ye both parties are arm- 
ed and prepared to fight, it is immaterial who is the 
first to attack, unless it is shown that that party was 
acting within the legal limits of the right of private 
defence. In re Kalee Bepareb 

[IC.L.R.,521 

•j., Offering obstruction to per- 

sons wrongfully distraining.— Poerci* of dis- 
traint.— law confers (certain conditions being 
first complied with) on landholders and their authoi” 
ised agents power to distrain the moveable property of 
their tenants for the recovery of arrears of rents due 
by them. In all such cases the landholder acts on 


BIOTIISTG. — Offering obstruction to per- 
sons wrongfully distraining— 

his own responsibility, and if, in the alleged exercise of 
this power, he attempts to seize the goods of his ten- 
ant when no rent is in arrear, mere ohstruction to 
the seizure is not an ofi-eiice, nor where made by se- 
veral persons does it constitute rioting. Anonymous 

[8 Mad., Ap.j 11 

3 . Attempting to stop wbat 

rioters tbouglit an illegal procession. — In the 
case of a very serious riot, in order to stop a procession 
which the rioters disapproved of, the rioters were 
acquitted by the Magistrate because he tliought they 
might have considered their act justified because the 
procession was illegal by virtue of some orders (which 
did not appear) which might have been efficacious in 
point of law. SeZii that the thinking a thing legal 
which is not so can be no defence to a man who vio- 
lates a rule of law ; that there was no evidence that the 
procession was illegal, and that if it were, the accused 
were bound to invoke the aid of the tribunals charged 
with the enforcement of the law. Anonymous 

[7 Mad., Ap., 35 

9 ^ Common object. — Persons com- 

ing armed with stiolcs on purpose to fight. — Ajfray. 
—Two parties were convicted of rioting. One party 
consisted of not less than five persons, who were all 
found to have been assembled together in the fight 
which took place, and it was also found that they, as 
well as their opponents, came armed with sticks, pre- 
pared to fight, and did fight. Seld that they were 
not improperly convicted of rioting, their common 
object being to assault their opponents. The other par- 
I ty only consisted of four persons. It was not found 
i what object they had in common with the first party. 

I The fight did not occur in a public place. Held that 
I they were not properly convicted of rioting. Held, 
also, that had the fight occurred in a public place, it 
might have been held that the common object of 
both parties was to commit an affray. Queen v. 

Muzhue Hossein . . . 5 W., 208 

10 , Unlawful assembly,— Penal 

Code, s. 148. — IleBisting trespass. — A disturbance 
having been created with reference to the possession 
of certain chur land, the Sessions Judge on appeal 
found that certain persons had unlawfully trespassed 
thereupon, and that the accused had been justified in 
resisting the trespass by force. Inasmuch, however, 
as he considered the accused had exceeded their right 
of private defence of their property, he convicted 

' them of rioting under section 14S of the Penal Code. 
Held that, on the findings of the Judge, the convic- 
tion could not he supported, inasmuch as on such find- 
ings the persons convicted were not nienihers of an 
unlawful assembly. In the matter op Kallee 
Mundie .... IOC. L. B., 278 

11 . Fo'i 'cihly getting 

possession of cattle seized for trespass. — Penal 
Code, s. 147.— Act III of i837, s. 11.— The pri- 
soners having been part of an assembly of more 
than five persons, whose common object, as apparent 
from tlicir acts, was, by means of criminal force, to 
recover possession of their cattle seized for trespass 
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B-IOTING. — Unlawful assembly— eowfiMwee?. 

(wliether properly pounded or not), and who made 
use of such force and took away their cattle, were 
held guilty of rioting, and liable to conviction under 
section 147 of the Penal Code, and not under section 
11, Act III of 1857. Queek v. Bokoo Sheikh 

[W. B., 1864, Or., 21 

12. Forcible taMng possession 

of wife by busband.— A husband, or those who 
aided him, cannot be convicted of kidnapping for 
taking away his own wife, but they are guilty of 
rioting if they take possession of her by force and 
violence and in the darkness of night. Queek tn 
Aseue .... W. R.j 1864, Cr., 12 

13 ^ Forcible entry on land 

cultivated by trespasser.— P/e« of Q'iglit to 
possession. — Trespass on land . — A plea of right to 
possession is no answer to a charge of rioting by 
making a forcible entry on land cultivated by a tres- 
passer wlio is in possession and opposes the entry. 
Appavu Nayak V. Queek 

[1. L. E., 6 Mad., 245 

14 , Eioting armed with deadly 

weapons. — Ouipahle homicide . — Grievous hurt . — 
Persons found guilty of rioting may, if the circum- 
stances warrant it, he convicted of the several offences 
of rioting armed witli deadly weapons, culpable homi- 
cide, and grievous hurt. Queen v. Hurgobind 

[3 m W., 174 

15 , — . — Procedure. — Trial of case of 

affray hetioeen opposite factions . — In a trial arising 
out of an affray or faction fight, the members of 
each faction should be tried separately. The state- 
ments of the members of each faction can then, if 
desired, be taken on solemn affirmation, and be made 
evidence against their opponents; but if they de- 
cline to give evidence, on the ground of implicating 
themselves, they cannot be coinpelled to do so. 
Queen v. Mahomed Hossein 

[1 W., Ed. 1873, 293 

RIPABIAH PEOPBIETORS. 

See Accretion — New Formation of Al- 
luviAE Land — Churs or Islands in 
Nayioable Biters . 5 C. E. E.., 154 
[6 B. Ii. B., 255, 343 

See Accretion— New Formation of Al- 
luvial Land— Rivers, OR Chang-e in 
course of Eivers . 2 Hay, 541 
rS Agra, IS 
11 B. L. B ., 265 
B. R., 6 I. A., 211 

See Accretion— Re-formation after 

Diluviation . . 5 B. L. B., 521 

See Limitation Act, 1877, s, 26 (1871, s. 
27) . . . I. L. B., 1 Mad., 335 

See BlGrtlT TO XJSE OF WATER. 

[3 W. B,., 218 
6 W. R., 99 
L. B., 6 I. A., 190 
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BIPABIAH PBOPBIETOB.S— 

Private proprietorsliip.— Bee? of 

ftoioing stream. — The bed of a flowing stream may 
be the property of a private person. Jugdish 
Chunder Biswas v. Chowdhey Zuhoorul Huq 

[24 W. B., 317 

BIVAIi HATS. 

See Declaratory Decree, Suit foe— 
Orders of Criminal Court. 

[I. L. R., 5 Gale., 7 
See Nuisance— Under Criminal Proce- 
dure Codes . 5 B. L. R., Ap., 82 
[6 B. Ii. B., 74 
18 W. B., Or., 22 
10 B. L. B,., 434 
20 W. B., Cr., 53 

21 W. B,., 26 

22 W. B., 24 
4 C. L. B,., 410 

I. Ii. B., 5 Calc.,. 7 

RIVER. 

See Cases under Accretion. 

See Cases under Fishery, Right of— 

Strewing branebes in, for fishing 

purposes. 

See Penal Code, s. 277. 

[I. L. B., 2 Calc., 383 

ROAD, OWNERSHIP OP— 

Site of road. — Presumption. — There is 

nothing in this country which prevents the operation 
of the rule of law that w'here a road has been for many 
years the boundary between two properties, and there 
is no evidence that the owner of either property gave 
up the whole of the land necessary for it, the site of 
the road must be presumed to belong to the adjoin- 
ing proprietors, half to one and half to the other, up 
to the middle of the road. Mobaruck Shaw -v. 
Toofany 

[I. L. B., 4 Calc., 206 : 2 C, L. B., 446 

BOAB CESS ACT (Beng. Act X of 1871.) 

See Evidence — Civil Cases —Miscel- 
laneous Documents— Eoad Cess Pa- 
pers . . .22 W, B., 192 

See Fishery, Bight of— 

[I. L. B., 9 Gale., 183 

2 , Income tax.— for arrears 

of rent. — Set-off.-- JBffect of Act on agreement made 
before passing of Act. — In 1862, at the time the 
income tax was in force, A. made a pntni-settleraent 
of certain lands with JB., B. agreeing to pay any 
enhancement of the revenue that might be made by 
Government at any time, or ‘"any impost in future 
to be levied by Government, the income tax to be paid 
by A. according to his income, B., having nothing to 
do with the same.” In 1876 A. brought a suit 
against B. for arrears of rent. B., under the con- 
tract, claimed to have set off, as a tax on income, a 

8 e 2 


IV 


( 5293 ) 


DIGEST OF CASES. 


( 5294 ) 



ROAD CESS ACT (Beng. Act X of 1871). | 

— Incoisae tax — contmued* 
sum which he had paid under the Road Cess Act, 
which had been passed in 1871, after the Income Tax 
Act had been repealed. Meld that the tax imposed by 
the Road Cess Act passed by the Bengal Council could 
not be considered to be a tax on income j the income 
tax having been a tax imposed by the Government of 
India on a personas annual income, levied upon what- 
ever actually came to his hands as income, and not 
upon the value of his property ; and that, therefore, 
JB. could not set of! the amount as being income tax. 
JMeld, also, that although the Road Cess Act contains 
no saving clause in favour of contracts, it does not 
prohibit in future the making of contracts 'which 
shall interfere with the incidence of the road cess as 
directed by the Act, nor vacate contracts that may 
have been made before the passing of the Act; and 
in the absence of any provisions to that eiffect, an 
agreement entered into before the passing of the 
Act could not be affected by the subsequent passing 
of the Act. SUENOMOYEE DaBEB V. PUEBESH 

Naeain Roy . . I. L. E., 4 Calc., 576 

2, Cons traction of kabuliat. — 

Suit for rent. — Hight of set-off. — The defendants 
executed a kabuliat dated 1st October 1870, which 
contained the following stipulation : If in future 
any chowkidari tax or any other new abwab or tax, 
or fee or kor, or any additional fee or jumma, he fixed 
upon the mehal by Government, I will pay that 
separately In a suit by the zemindar for increase 
of rent, the defendants claimed to set off a sum re- 
presenting the amount which the zemindar was 
bound to contribute under the Road Cess Act and 
Public Works Cess Act, and which amount they had 
paid to the Collector. Meld that the amount in 
question came within the terms of the kabuliat, and 
that the defendants were not entitled to the set-off 
claimed by them. Surmmoyee Mahee v. Furresh 
Marain Boy, 1. L. S., 4 Calc., 576, followed. Shctm- 
BHXJ Nath Mookhopadhya v. Huero Sunhaei 
Daeia Chowdeaik . . f 11 C. L. R., 140 

g, 3, — Liability of cliaJcran or 

service tenure for road cess. — Tenure.” — A chakran 
or service tenure comes within the definition of 

tenure in section 3 of Bengal Act X of 1871, and 
is therefore liable for R.oad Cess and Public Works 
Cess under that Act. JoY Shekhe Rot v. Sidhi 
Moham . . . , 7 C. L. R., 373 

2, s. 3 and ss. 9, 10, 23, 25, and 

26. — Sale for arrears of road cess, Effect of . — 
Might of purchaser. — Interpretation clause, Co 7 i- 
str action of. —In a suit on a bond by which certain 
laud admittedly lakhiraj was mortgaged, the pur- 
chaser of a portion of the mortgaged property at an 
auction sale for arrears of road cess due under Ben- 
gal Act X of 1871, was added as a defendant, and 
the lower Courts holding that the effect of such a 
sale was to pass the property to the defendants free 
of iiicimihrances, made a decree excluding that por- 
tion from liability in respect of the mortgage-bond. 
Meld, on the construction of Bengal Act X of 1871, 
that the sale had no such effect, and that the whole 
of the property was liable to be sold in satisfaction 


ROAD CESS ACT (Beng. Act X of 1871), 

s. 3 and ss. 9, 10, 23, 25, and 26 — continued. 

of the plaintiffs" claim. Although tlie effect of an 
interpretation clause is to give the meaiiiug assigned 
by it to the word interpreted in all places in the Act 
in which that word occurs, it is not the effect of an 
interpretation clause that the thing defined has an- 
nexed to it every incident which may seem to be at- 
1 tacbed to it by any other Act of the Legislature. 
It does not follow, therefore, that because lakliiraj 
property is defined in the Road Cess Act, 1871, to be 
a tenure, all the interests and consequences attached 
by other Acts to tenures generally, or to particular 
I classes of tenures, become annexed to laldiir.‘i;i pro- 
perty. Umachxien Bag- v. Ajapais'nissa Bibee 

[I. D. E-., 12 Calc., 430 

i ss. 5, 7, and Papt II, sch. 

A, part ii,—Bhoidi tenures.— Suit for rent . — 
Section 5 of the Road Cess Act requires the holders 
of any estate or tenure, of which the annual rent 
shall exceed one hundred rupees, to lodge returns of 
all lands comprised in an estate or tenure ; bhowli 
lands are therefore to he included in such returns. 
Where such a return has not been made, the holder 
of the estate or tenure is precluded from suing for 
or recovering any rent clue therefor. JuGMOHFN 
Tewari V. Finch 

[I. L. B., 9 Calc., 62 : 11 C. D, R., 100 
s 25. 

See Damages— Shits tor Damages— 
Breach oy Contract. 

[I. L. B., 8 Calc., 290 

(Beng. Act IX of 1880), 

ss. 52, 53. — Evidence Act, s. 114. — Presump- 
tion.— Wheie under an Act certain things are 
required to be done before any liability attaches to 
any person in respect of any right or obligation, it 
is for the person who alleges that that liability has 
been incurred to prove that the things prescribed in 
the Act have been actually done. Meld that the 
notice provided by section 52 of the Road Cess Act 
did not come within the presumption of section 114, 
clause (e) of the Evidence Act, and must he proved. 
Ashanhllah Khan Bahadur v. Teiloohhn Bag- 
CHEE . . . I. L. B„ 13 Calc., 197 

BOBBERY. 

TReft and causing Kurt witli 

intention. — Wlien in committing a theft there is 
an intention and an attempt to cause hurt, the of- 
fence is robbery. Queen v. Teekai Bheee 

[5 W. E.., Cr., 95 

2 , TJieft witbL grievous hurt. — 

By the infliction of grievous hurt, theft becomes 
robbery, and all parties concerned in the offence are 
liable to punishment. Queen v. Hushrut 

[6 W. B., Cr., 85 

3 ^ Want of disbonest inten- 

tion.— Theft. — The accused was convicted of rob- 
bery, but the Magistrate found that the property 
taken was not taken with any dishonest intention. 
Meld that the conviction was bad. Anonymous 

[5 Mad., Ap., 39 
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RUIiB TO SHOW CAUSE. 

See Practice — Civil Cases— Rule to 
SHOW Cause . I. L. E., 9 Calc., 735 
See Peactice— Criminal Cases— Rule 
TO SHOW Cause. 

[I. li. R., 4 Calc., 20 

See Right oe Reply. 

[7 B. L. R., Ap., 59 

1 , 6 « To show cause, ” Meaning 

of. — Alleging and ^Tomng cause. — The term **^10 
show cause does not mean merely to allege cause, 
nor eveii to make out that there is room for argument, 
but both to allege cause and to prove it to the satis- 
faction of the Court. Rung- Lall u. Hem Narain 
Gir , . . .1. L. R., 11 Calc., 166 

% Obligation of parties apply- 

ing for rules. — ^Practice., — Itefusal of former ap-^ 
plication. — Parties applying in the absence of the 
other side for the issue of rules nisi interfering with 
the rights of persons executing decrees, are bound 
fully and fairly to state all the circumstances within 
their knowledge which it is necessary for the Court 
to consider in granting the rule. In the matter 
OR Brojo Coomar Mullick li, Mon Mohinee 
Debea ..... 16W. B., 55 

3 ^ Power to grant rule. — Siifft- 

cieney of affidavit. — A Recorder refused au applica- 
tion for execution against certain defendants who 
came in and confessed judgment before any issue of 
summons in the suit. The plaintiffs then applied 
to the High Court by petition for an order that the 
Recorder should issue execution against the defend- 
ants, or that he should show cause for not doing so. 
The affidavit did not state whether any decree had 
actually been made. Held that the affidavit was 
insufficient; the Court cannot grant a rule to show 
cause, unless it is satisfied that the rule should he 
made absolute, if no cause be shown. In re 
C oMPTOiB O'Escompte db Paeis V. Currie & Co. 

[3 B. L. B., Ap., 153 ; 12 W. R., 413 

4 ^ Case lohere object of 

applicationfor rule may he granted if not opposed . — 
The High Court can grant a rule to show cause only in 
cases in which the arguments advanced in favour of 
the party asking for the rule are such that, if not 
displaced by the opposite side, the rule would be 
made ahsolure. In the matter op the petition 
OP Omrao Beg-um . . .13 W, R., 310 

5, Rule obtained by person 

not party to suit. — Practice. — The Court will 
not make a rule absolute obtained by a person who 
is not a party to the suit. Grant, Smith, & Co., 
V, Steel . « .1 Ind. J ur., M, S., 60 

0 ^ Service of rule in foreign 

territory. — Mule nisi for contempt of Court . — 
Sufficiency of service, — On the 17th of December 
1869 a rule nisi for ihe attachment, for contempt 
of Court, of the defendants XT., G., ^ T., was 
granted. The rule, owing to one of the defend- 
ants keeping out of the way, was not drawn up 
and served until the month of April following, 


RULE TO SHOW CAUSE. - Service of 
rule in foreign texTltoTy — continued , 
wdien it was served upon the defendants in the 
territories of the Gaikvad of Baroda, the consent of 
the Gaikvad^s Alinister to serve the notice having 
been previously obtained. On motion to make the 
rule ahsoluie, it was held that the rule was served iu 
time, and that the service of it in the Gaikvad^s 
territories, with the consent of the Gaikvad, was 
valid service. —Whether the service ’would 

have been valid if such consent had not been obtained. 
Hariyallabhdas Kallianlas V. Utamchanh Ma- 
NiKCHAND . . 0.7 Bom., O. C., 172 

7 . Appearance to sbow cause. — 

Waiver of service of rule. — A person appearing 
to discharge a rule thereby waives all objections to 
the formality of the service of the rule upon him. 
Haeivallabhbas Kalliandas V. Utamchand Ma- 
NiKCHAND. In re Gopalrav Myral 

[8 Bom., O. a, 236 

RULES OE ENGLISH LAW, APPLICA- 
BILITY OP, TO HINDU WILLS. 

See Hindu Law— Will— Construction 
OP Wills — Special Cases op Construc- 
tion — Bequest to a Class. 

[I. L. R., 2 Calc., 262 

RULES OP HIGH COURT, CALCUTTA. 

See Insolvent Act, s. 36. 

[7 B. L. R., Ap., 61 
See Insolvent Act, s. 40. 

[13 B. L. R., Ap., 9 

See Limitation Act, 1877, s. 4. 

[1 C. L. R., 291 

General Rules and Orders, Part 

II, ch. V, s. 14 (a). — Section 14 (a), Part II, Chapter 
V, of the General Rules and Circular Orders of the 
High Court commented on, Bahhir Mohammed d. 
Doorg-a Churn Shaha 

[I. L. R., 10 Calc., 39 ; 13 C. L. B., 200 

Buie of 30tli January 1865. 

See Appeal in Criminal Cases— Pro- 
cedure . . . 9 B. L. R., 6 

Rule of 4tli April 1866.—"" Fro « 

ceeding in a civil casef’ — The proceeding by way of 
mandamus is ""a proceeding in a civil case^^ within 
the meaning of the Rule of 4th April 1866. J i^stices 
OP THE Peace poe Calcutta v. Oriental Gas 
Company . 8 B. L. R., 433 : 17 W. R., 364 

Buie of nth July 1871. 

See Manager op Attached Property. 

[8 B. L. B., Ap., 23 

Rules 50 and 52 of 6 th Januarv 

1874. 

See Inspection op Documents. 

[I. L, R., 1 Gale,, 178 
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bulbs OB HIGH COURT, CALCUTTA 

^continued. 

Buie 4 of 22nd January 1875. 

See Peobatb— P o-WEB OF Hien Cotjbt to 
aBAST,ANi> ^0“°;^£R.^lCalc.,52 

B.ul 0 IS of 1st May 1876. 

See SuMMOifS . 15 B. Xj. B., Ap., IS 


bulbs OB HIGH COUBT, MAHBAS. 

nules 4 and 5 of 1866.—JdigM of 

mJcils inmMers of ordinary 
tion.-U and 25 Viet. e. i04.^Tlie 4tli and 5tli 
Rules of Court of 1866 are witlim 
red on tlie Higli Court by the Letters Patent 1S65 
and tlie provisions of tbe Letters Patent jeUtin^ to 
the admission and powers of Advocates, Vahils, and 
Attorneys'' are authorised by 24 and 25 Victoria, 

Cap.lOL In THE MATTEE OF THE PETIIW OF THE j^yOT. 

Attoeneys . . . I. H B., 1 maa., 

buxiBS op local GOVBBHMBNTS. 

1 Buies under Dekkiian Agri- 

culturists’ Belief Act, _s. 
aareemant, d^otice of to parties thereto.-jSe^ mhi 
such notice tlirouyk a Subordinate Judge. Ultja 
mres.— Procedure .— rule tliat a notice to parties 
to a conciliation-agreement should be served through a 
Subordinate Judge, framed by tbe Local Government 
under section 49 of the Dekkhan Agriculturists Leliet 
Act XVII of 1879, and published at page 682, Tart 
I of tbe Bonibay Government Gazette^ is not ultra 
vires, and a notice so served was held to he a good 
notice, JOTIEAM Manieam ®. Detba Rhwaeapa 

[I. L. E., 10 Bom., 189 

2 Buies under Civil Procedure 

Code, 1882, s. 820.-iH'eant»y of" with eject from, 
the 31st October 1880."— Held that eifect cannot be 
Given to the Failes prescribed by tbe Local Govern- 
ment under section 320 of Act X of 1877, uiiless an 
order for sale has been made on or after tlia ist 
October 1880. HAFlz-bN-uissA v. Mahadeo Pba- 
SAD. . . • • I. U. E., 4 All.. 110 

BULSS OP SUPEEME COUBT, BOM- 
BAY. 

See Limitation Act, 1877, aet. 81 (1871, 

AET. 85) . I. L. B,, 1 Bom., 253 


bulbs of SUPEEME COUBT, CAL- 
CUTTA. 

______ Plea Side. — Sale 176. — Bade 176 of 

the Rules and Orders on the Plea Side of the Supreme 
Court was still in force in 1871. Kaiias ChanbuA 
BOSE r. Bhcbak Chanbka Bo|e^^ ^ 

bulbs made uhdbb acts, 

Rules under Municipal Act XXVI qf 

j^SoO . — Ultra vires . — Rules made under Act XXI' I 
of 1850 which purport to give the^ managing com* 
niittee of the Municipal Commissioners power to 
try oifenders against such rules, or to levy tines upon 
them, are ultra vires and illegal Rules of tlm 
Municipalities of Balsad, Surat, Malcolm let, arid 
Ahmedabad referred to and commented on. .tio w tar 
anile partially ultra vires and partially intravires 
can be enforced, as to tbe latter portmn, considered 
Ee(3-. V . Yenku Bapfji . . 8 Bom., Cr., 39 


See Cases unuer EraANCEMEN'r - of Rent. 
See Cases under Landlord and Tenant. 
See Cases under Uight of Occupancy. 

Occupying under person witL 

no title. 

See Right of Occupancy— Acquisition 
OF Right-Mode of Acquisition. 

[I. L. B., 3 Calc., 560 

Snit for partition and to eject-— 

See Landlord and Tenant— Ejectment 

S,, MblTIFABIOVSNN^. ^ 333 


SALARY, 


/S'ee Gases under Attachment — Subjects 
OF Attachment — Salary. 

Assignment of.— d <^nd 6 Xdiv . 


■ Buie 389. 


See Sequestration. 


[8 Bom., O. C., 135 


. Borthwilh ” Meaning of - 

. . t -t 


.y-.,- ;An 

order commanding an act to be done “forthwith'' is 
sufficiently in conformity with the rule that re(iuires 
the time within which an act ordered to be done is 
to be performed to be specified in the order. Hari- 
VALLBHDAS KaLLIANDAS V . UTAMCHAND MaNIK- 

chand .... 8 Bom., O. a, 135 


jTT c 16—49 Geo. Ill; c. 126.— Public pohci/.- 
Asslnument by Judge of Supreme Court 
ahU after Ms death under 6 Geo. {F., c. So. Anab- 
si-mneiit hy n Puisne Judge of the Supreme Comt 
ah’ Madras of the sum, “ equal to the amount ot six 
months’ salary,” directed by the b George IW C^P; So, 
to be paid to the “ legal personal representatives ot 
such .indge in case of his death in and atten six 
months’ possession of office, -Refii to be a valid as- 
signment being a vested contingent interest in such 
Judge ; and not being payable dnrmg the life of the 
Judge, was not an assignment of salary within o mid 
6 Edward HI.. Cap. 16, and 49 George llI.,_Cap.l-b, 
and therefore was not contrauj to P°“y- 

Abe VTHNOT «. Norton , 3 Moore’ s I. A., 435 
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SAXiABY — continued. 

Receipt of— 

Bee Insolvency — Insolvent Debtors 
UNBEE Civil Peoceduhe Code. 

[6 E. Ii. R., 575 
13 S. Xj, R., ^6S 

^ Sixit for recovery of— 

See Limitation Act, 1877, art. 7 (1859> 
s. 1, cl. 2) . IB. L. B., S. H., 20 

[4 B. L. B., Ap., 68 
8 Mad., 87 
6 W. B., Civ. Eef., 33 

SALE. 

See Ceetieicate op Sale. 

Confirniation of— 

See Cases undei^ Limitation Act, 1877j 
ART, 179 (1859, s. 20 )— Step in aid op 
Execution — Conpiemation of Sale. 

Irregularity in — 

See Cases under Sale por Arrears op 
Bent— Setting- aside Sale — Irreou- 

LARITY. 

See Cases under Sale por Arreaes op 
Revenue— Setting aside Sale— Ir- 

BEQ-ULARITY. 

See Cases under Sale in Execution op 
Decree— Setting aside Sale— Irregu- 
larity, 

See Trespass— General Cases. 

[2 B. L. B., P. C., 10 

Power of— 

See Executor . I. L. B,, 1 AIL, 710 

Bee Cases under Mortgage — Power op 
Sale. 

Stay of— 

See Injunction— Under Civil Feoced- 
UiiE Codes. 

[5 B. L. B., 254 | 254, note 
22 W. B., 506 
11 B. L. B.., Ap., 28 
24 W. R.., 70 
I. L. R., 7 AIL, 550 
I. L. R.., il Calc., 146 
I. L. B., 12 Calc., 515 

Suit to set aside — 

See Jurisdiction op Civil Court — Re- 
venue COURTS^OSDERS OP REVENUE 
Courts. 

See Cases under Right op Suit— Suits 
relating to Sale in Execution op 
Decree. 

See Cases under Sale por Arrears op 
Kent— Setting aside Sale. 

See Cases under Sale por Arrears op 
Revenue — Setting aside Sale. 

See Cases under Sale in Execution op 
Decree — Setting aside Sale. 


SALE FOB ARREARS OF EEBTP, 


Col 

1. Act Tin op 1835 .... 5300 

2. Madras Act VIII op 1865 , . 5302 

3. Defaulters 5302 

4. Under-tenures, Sale op— . . 5304 

5. Portion op Under-tenure, Sale op— 5307 

6. Effect op Sale .... 5311 

7. Incumbrances .... 5312 

8. Rights and Liabilities op Pur- 

chasers . . . . ,5318 

9. Second Sale . . . , .5321 

10. Surplus Proceeds op Sale . . 5321 

11. Deposit to stay Sale . , . 5323 

12. Setting aside Sale . . . 5328 

(«) Irregularity . . * 5328 

(5) Other Grounds . . . 5333 


13. Effect op setting aside Sale . , 5339 

See Bengal Act IV of 1870. 

[15 B. L. R., 848 
See Hindu Law — Widow — Decrees 
against Widow as representing the 
Estate or Personally. 

no B. L. B., 284 
15 B. L. b; 142 ; 143, note 

See Insolvency— Sale por Arrears op 
Rent . . I. L. B.., 1 Mad,, 59 

[I. L. B., 9 Calc., 855 

See Res Judicata— Adjudications. 

[13 B. L. B., 146 

See Trespass— General Cases. 

[2 B. L. R., P. C., 10 

Effect of setting aside— 

See Bengal Rent Act, 1869, s, 29. 

[2 B. L. R., P. C., 10 

Stilt to set aside — 

See Co-sHAREEs— S uits by Co-sharers 
WITH respect to the JOINT PROPERTY 
—Possession. . 12 B. L. B., 370 

See Jurisdiction op Civil Court. 

[B. L. B.., Sup. Vol., 382, 625 
9 W. B., 363, 538, 600 
8 B. L. B., 1 

1. ACT VIII OF 1835. 

Procedure. — -Sale of under-tenure. 

— Beng. Beg. VII of 1799.— Sales of under -tenures 
under Act VIII of 1835 for arrears of rent were 
not required to be according to the procedure laid 
down in Regulation VII of 1799, but according to the 
procedure prescribed by section 2 of Act VIII of 
1835. Monoshee V. Abdool Hossein 

[7 W. R., 297 

2. Effect of sale. — Bight of pttr- 

clmser. — Itmmnee tenure. — When rights and inter- 
ests in a talook were sold for arrears of rent under 
Act VIII of 1835, the purchaser obtained no power 
to destroy the itmainee tenure. Soobulchundbr 
Paul v. attue Ali . . . 11 W. 82 
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SALE FOR ARREARS OF BENT-co^i- 

timed. 

1 . ACT VIII OF continued. 

Effect of saIe—cow^ 2 Wtte<^. 

— Eight of pur- 

chaser. — Incumbrances. — A sale of an nnder-tenure 
under Act VIII of 1835 passed only tlie right, title, 
and interest of the judgment-debtor, and did not 
void the incumbrances created by the old tenant. 
Manick Chundee Doss u. Dwaekanadth Doss 

[2 Hay, 502 

— Eight of ptir- 

chaser. — Act XI of 1859, s. 52. — Semble, — The pur- 
chaser of a holding in a khas mehal sold under Act 
VIII of 1835 could claim the position or privileges 
accorded by sections 37 and 52 of Act XI of 1859 to 
purchasers of permanently-settled estates, or of 
estates sold in districts not permanently settled, sold 
for arrears of revenue. Kylash Chundee Shaha 
Shuenomoyee Dossee . . 7 W. R., 318 

5 ^ Incumbrances . — 

Sotoladari tenure. — The plaintiff held certain lands 
in talook Q. under a howladari pottah. Q. was sold 
for arrears of rent under Act VIII of 1835, and pur- 
chased by the defendant. After purchase the de- 
fendant dispossessed the plaintiff from his lands, on 
the ground that he had purchased the talook free 
from all incumbrances created by the late defaulting 
talookdar. The plaintiff brought this suit to recover 
possession of his lands from the defendant. Keld 
that a purchaser of a tenure under Act VIII of 1835 
did not necessarily acquire it free from all incum- 
brances. Case remanded for trial of the genuineness 
of the plaintiff's pottah. JASiMaDDiN’ v. Mansue Ali 
[6 B. L. R., Ap., 149 : 15 W. R., 11 
Contra, DWAEKANATH Doss V. Manick Chundee 
Doss .... 3W.R.,197 

Eamjeebun Choweey t). Peary Lall Muneul 

[4 W, B., Act X, 30 

0 ^ Eight of pur- 

chaser .—Attachment. — Tender of arrears. — In a suit 
to set aside a sale in execution of a decree for arrears 
of rent due up to Aghrau 1262, the plaintiff, who 
claimed under a deed of conditional sale, was held 
not entitled to a decree on the following grounds. 
He was not a registered tenant at the time of the 
sale, but as a sezawal was legally in possession. 
The plaintiff never tendered the arrears for which 
the sale was made. Under Act VIII of 1835 no 
separate attachment of a mehal or notification of 
sale in the mofnssil is necessary in order to render 
the sale valid. In this case, not the rights and 
interests of the defaulter, but the tenure itself, pass- 
ed for the arrears due upon it. Attachment by the 
appointment of a sezawal is no bar to a sale for 
arrears due before such attachment. Foebes v. 
Peotap Singh Doogoe . . 7 W. B., 409 

7 . Seng. Eeg. Til 

of 1799. — Tuppa right, Extinguishment of. — Semble, 
— A tuppa right is annihilated by a sale held under 
Act VIII of 1835, and clause 7, section 15, Regula- 
tion VII of 1799. Zeenut Beeee v. Rahatoonissa 

[7 W. R., 243 


SALE FOR ARREARS OF RBNT—m^ 

tinned. 

2, MADRAS ACT VIII OF 1865. 

3 ^ Right of purchaser,— of 

tenant's interest by creditor. — Subsequent sale by 
landlord for arrears of rent. — Eight of purchaser. 
—The right, title, and interest of a tenant in certain 
land having been attached, sold, and purchased in exe- 
cution of a decree upon a mortgage by his creditor 
in 1874, the landlord, in pursuance of a notice under 
section 39 of the Rent ' Recovery Act (Madras Act 
VIII of 1865), issued prior to the Civil Court’s sale, 
sold the land at auction for arrears of rent due by 
the tenant. Eeld that the tenant's rights having 
passed to the purchaser at the Civil Court's sale, 
there was no interest of the tenant available for sale 
by the landlord under the provisions of section 38 of 
the Rent Recovery Act. Vieappa Nayak r. Ka- 
THANA Taeavachi , . I. L. B., 6 Mad., 428 

9 , Sale of tenant’s 

interest. — Prior incumbrance. — Eights of purchaser. 
— A sale by a landlord of a tenant's interest in his 
holding for non-payment of rent under the pro- 
visions of section 38 of the Rent Recovery Act 
(Madras Act VIII of 1865) does not defeat existing 
incumbrances. Munisami v. Euhshanamurti, 1. L. 
E., 5 Mad., 371, overruled. Rajagopaxashaei v. 
Stjbbaeaya Mud ali . . I. L. R., 7 Mad., 31 

See Zemindae op Ramnad v. Ramamany Ammal 
[ I. L. R., 2 Mad.,^ 234 

10 ^ Incumbrance . — 

As the tenancy of an ordinary potfcahdar only confers 
on him a right of occupancy until default in pay- 
ment of rent and the determination of the tenancy 
under the provisions of the Rent Act, any incum- 
brance created by such pottahdar on the land cannot 
affect the landholder's statutory power of sale under 
the Act or the rights of the purchaser at such sale. 
Kondi Munisami Chetti v. Dakshanamuethi 
PiLLAi . . . I. L. B., 5 Mad,, 371 

11 . Purchase by credit- 

or. — Ciril Procedure Code, 1882, ss. 276,295. — Sale 
of tenant’ s interest by landlord pending attachment 
by Civil Court . — The interest of a tenant in certain 
land having been attached by his creditor in execu- 
tion of a decree for money, the landlord attached the 
same land for arrears of rent, brought it to sale, and 
purchased it under the provisions of the Rent Re- 
covery Act. The creditor subsequently purchased 
the interest of the tenant, which was sold in execu- 
tion of his decree. In a suit by the landlord to have 
the sale to the creditor declared invalid, — Held that 
the landlord's purchase w^as subject to the creditor's 
attachment. Subeamanya v. Rajaeam 

[I. L. R., 8 Mad., 573 

3. DEFAULTERS. 

12. Disabilities of defaulters, — 

Purchase. — Beng. Eeg. Fill of 1819. — Sale of puini. 
— A defaulter cannot, under Regulation VIII of 1819, 
purchase a putiii sold on account of his default to pay 
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SALE FOR ARREARS OP RENT- cow- 

tinned , 

3. DEFAULTERS — continued. 

Disabilities of defaulters — continued. 
tlie putni rent, eitlier in his own name, or in that of 
any other person. Mahomed Nasseer v. Kisheh 
Mohuh Goyeb , . . W. R., P. B., 92 

13. Purchase. — Sale 

of putni. — Not merely recorded shareholders, hut 
all actual defaulters (such as joint putnidars), are 
prohibited from being purchasers of putni. Goubee 
Komul Bhuttachaejee V. Eaj Kishen Nath 

[5 W. E., 106 

14. ^Purchase. — Might 

to sue. — Suit hy another defaulting co-sharer to set 
aside sale. — A suit by a sharer to set aside a sale 
having been dismissed on the ground that plaintiff 
being a defaulter the suit would not lie, plaintiff 
brought a second suit to claim possession of his share 
of the dur-putni taiook, on the ground that the sale 
must be inoperative, inasmuch as the purchaser, a co* 
sharer, was also a defaulter. Meld that, until the 
sale was set aside, plaintiff was not in a position to 
claim possession of his share. Goueee Komul 
Bhuttachaejee V. Eaj Keisto Nath 

[14 W. R., 369 

15 ^ Purchase. — Suit 

hy other defaulters to set aside sale.'-- Joint oioners. 

Pur -putnidars. — Constructive trust. — Of three 

joint owners of a dur-putni, two held each a 4 annas 
share and the third an 8 annas share. Default 
having been made hy all three in the payment of the 
rent, the putnidar brought a suit and obtained a 
decree for the arrears. In execution of this decree, 
proclamation was made that the dur-pntni -would be 
sold on the 5tli of October 1877. Up to the com- 
mencement of the sale the 4 annas shareholders 
were unable to pay their proportionate amount of 
the decree; the 8 annas shareholder declined pay- 
in^’* his share, and, when the sale took place, he 
became the purchaser of the dur-putni. In a suit 
brought hy the 4 annas shareholders to recover 
their shares from the purchaser, the low'er Appellate 
Court, reversing the decree of the Court of first 
instance, decided in favour of the plaintiffs. Eeld, 
on second appeal, that the sale having taken place 
as niiicli through the default of the plaintiff's as 
through the default of the defendant, the former had 
no equity against the latter ; and that, therefore, the 
suit should be dismissed. Ram Loll Mookeejee v. 
Debendee Nath Chattebjeb 

[I. L. R,, 8 Calc.5 8 

S. C. Bam Lall Mookeejee v. Jodunath Chat- 
TEEJEE . . • . 9 C. Xi. R., 337 

^ Defaulter for period later 

than that causing the Suit for damages 

hy dur-putnidar. — When a putni is sold for 
default on the part of the putnidar in paying his 
rents, a dur-putnidar who has paid his rent to the 
putnidar for tlie period to which the default relates 
may sue for damages, although himself a defaulter 
for a later period. Madhub Anund Moiteo v. 
Joy Koomaeee Bibee . . .SW, R,, 201 


SALE FOR ARREARS OP RENT- cow- 

tinned. 

4. under-tenures, sale of— 

17. Beng. Act VIII of 1865.— 

Application of Act. — Chota N agp or — Act 

Vlli of 1865 applied to the district of Lohardugga 
ill Chota Nagpore. Gobihd Bam n. BhupaIi 
SiFOH 10 C. L. R.a 76 

18. S. 30. — Proceedings^ 

— Sale. — A sale under Bengal Act VIII of 18G5 was 
a proceeding ’’ within the meaning of section 30 of 
that Act, Dwaekanath Seih d. Chukdee Mohujt 
Mittee 12 W, R.9 326 

19 . Act X of 1859, s. 105.— 

Sale of transferable tenure. — Act X of 1859 ^ s.151 .- — • 
The plaintiff sued to bring a transferable occupancy 
tenure to sale in satisfaction of a decree for arrears of 
rent, by cancelment of an order passed under Act X 
of 1859 relating to the execution of the decree, — 
Held that in so far as the suit sought to set aside the 
order, it was barred by the provisions of section 151 
of Act X of 1859, and was not admissible by reason of 
the repeal of the Act : in so far as, irrespectively of 
the order, the suit sought to recover the amount of the 
decree hy the sale of the holding on which the arrear 
accrued, at the time it was instituted section 105 of 
the Act had ceased to he law in these provinces, and 
could not he cited in support of the claim. Ram 
K HILO WAN Ram v. Fox . . 7 N. W., 239 

20. Purchase hy zemin- 

dar at sale in execution of decree of Civil 
Court. — A zemindar who had obtained a decree 
against a registered tenant for arrears of rent was fully 
justified in proceeding to sale under section 105 of 
Act X of 1859, notwithstanding the tenure w’as pur- 
chased subsequently to the date of the above decree 
at a sale in execution of a decree of the Civil Court. 
SuEUEOONissA V. Saeee Dhoopee . 8 W. R., 384 

2X, Under section 105, Act 

X of 1859, an under-tenure might be sold in execution 
of a decree, provided there was an arrear of rent ad- 
judged. SUTTEESCHUNDER RoY V. MODHOOSOODUX 
Paul Chowdhey , W. B., 1864, Act X, 91 

22. Procedure by pro- 

prietor of under-tenure. — Act X of 1859, s. 106 . — 
Under section 105, Act X of 1859, an under-tenure 
was liable to sale in execution of a decree for arrears of 
rent for eleven years. Any party wishing to stay the 
sale, on the ground of his being the proprietor of the 
under- tenure, had to comply with the provisions of 
section 106, Dooega Peesad Bose v. Seeekisto 
Moonshee . . W. R., 1864, Act X, 48 

23. Beng. Act VIII of 1869, ss. 

59, 64. — Procedure. — Where an under- tenure is sold 
under the provisions of Bengal Act VIII of 1869 in 
execution of a decree obtained hy the zemindar for 
rent due to him as the separate proprietor, after but- 
warra of a share of the taiook in which the tenure is 
situated, the sale is properly conducted, not under 
section 64 but under section 59 of the above law. 
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SALE EOE ABEEARS OF 

tmued. 

4. UNDER-TENURES, SALE continued, 
Beng. Aet VIII of 1869, ss. 59, 64:-cofa- 

thiued, 

8cEUT SoOHDUBEB DSEIA V. SUMEEEOODEEN 

looKDAB .... 22W.R., 530 

24 Effect of sale.-— Sight, title, and 

intered of debtor. -AotX of 1859, s. /0 d.-1b a sale 
under se/tion 105. Aet X of 1859, only the judgment- 
dehtor-s property can pass. Meah 
IvUBSUNA MaYI DeBI . « . 8 15. Jb. K., 1 


25. 


- Tenure” Mean- 


J^Jilon-registration of names.— Act X of 1859, 
iQ^ _By the word“ tenure’" as used m section IOd, 

A X of 1859), R meant, not the right or interest oi 
any person in the land, bnt the holding or the , “ter- 
est which has been created by the lease, and it « the 
latter -which is sold on a sale under section lOo. 
Therefore, where A., at a sale in execution of a de- 
cree for debt, bought the right, title, and interest of 
the holder of a transferable under-teinire, and pre- 
vious to the confirmation of such sale the 7.emmdai 
sued the tenant for arrears of rent, and obtained a 
dem-ee under which he sold the tenure to persons who 
conveyed it to B., and A., under the circumstances, 
neither registered the transfer to himself, nor made 
any deposit of rent as allowed by section 6, Bengal 
Act VIII of ism.-seld that he was not entitled to 
recover possession from B. ShaMCHANB Ktodu «. 
Bbojona® Pab^Cmwdkuy 

l! B?488!iroteaTw. B., 352 

Ahund Boil Mookeejeb n. Kalika Peesad 

B. E. B., 489, note; 20 W. B., 59 

BnasooBra Thakooe ». W ^£^289 

Banbe Madhtjb Eukshbe ®, 

MOZOOMDAB . . • 22'W.K.,196 

Non-registraiion 

of tenants’ names.-Sight of person in permissive 
possession of sale in exeention of a de- 

cree for arrears of rent (at an enhanced rate) of a 
subordinate talook, which has been obtained against 
a party who is in possession of the talook hypermis- 
sirni of the owners, but wbo has no other right or title 
to it wUl not hind those owners, even though their 
-names he not recorded as tenants in the hooks of the 
zemindar. Sham Chand Kundn v. Brogo Baa Pal 
Chowdhry, 12 B. L. S., 484, distinguished. Redox 
K iasBN buTi: v. Ram Coomab ^ 23 j 

27 WM passes at 

sale 'of under-tennre.— Growing crops.— Beng Act 

nil of 1869, s. 68.— At a sale of an under-tenure 
for arrears of rent under section 66 of Bengal Act 
VIII of 1869, the growing crop standing on the land 
passes to the purchaser at the auction sale, except 
when it has been specially excepted by the notification 


SALE FOB ABBEABS OF EENT-cob- 

tinned. 

4. UNDER-TENURES, SALE Q^— continued. 
Effect of sBlQ—coniinuecl. 
of sale, or a custom to the contrary has been proved. 
AFATOOLLA SlEDAE DWAEEA 

[I. L. R.5 4 Calc.9 814 : 4 C. L. R., 95 

— WJiai passes ai 

sale of under-tenure.— Certificate of sale.—B. B. 

held 1 anna of a 10 annas share in a 3iimma wliicli 
had been purchased by B. L. S., and had paid vent 
to the kutkinadar on sucli 1-aiina share, an(.l had 
his name registered as owner of such l-ainia share in 
the serishta of the kutkinadar. The kutkinadar haiang 
afterwards brought a suit against B. L. R. akine 
for arrears of rent of the entire 10 annus, and having 
obtained a decree, and in execution of th^ decvee put 
up to sale tfie entire 10 annas share,— BeM that as 
the sale certificate related only to the share of B. L. 
R B B^s l*anna share did not pass under such 
sale BHuaEEBUTK Bebah V. Monbebam Banek- 
jee" .... I. L. B., 4 Calc., 8o5 


20 .... What passes at 

sale of under-tenure.— Beng. Act VIII of 1869, ss. 

— ^ale certificate. — Broolaniaiion of sale. 
Reid, on the construction of a sale certificate and a 
proclamation of sale purporting to he made 
sections 59 and 60 of the Rent Act, Bengal Act Vlll 
of i 869, that what passed by the sale was not an under- 
tenure, but merely the right, title, and interest ot 
the -judgment-dehtor therein. The declaratory poi'- 
tion'of a sale proclamation is not by itselt sulhcieiit 
to override the description of the property ni the body 
of the document Dwaeka Rath Alwcb 
debSeai . . . I.L.B.,9 Calc., 641 

Sale in execu- 


SO. — — 

tion of decree under Civil Procedure Code, 18o9.- 
Benq.Act Ylll of 1889, ss. 59 60, Afr 

■mtrehaser.—ln execution proceedings under Act V ill 
of 1859, whether the property attached is an under- 
tenure or an ordinary leasehold interest, only the 
rio-ht, title, and interest of a indgmeiit-debtor can be 
soM • while by virtue of a sale of a tenure under sec- 
tion 59 of Act VIIl of 1869, the purchaser acquires it 
under sections 59, 60, and 66 free of all incumbrances 
which may have accrued thereon by any act of any 
holder of the said under-tenure, his representatives or 
assignees, unless the right of making such iHcum- 
hraiices shall have been expressly vested m the holder. ^ 
Doolae Chand Sabloo v. Lalla Chabeel Ci^nd. 
Doolae Chand Sahoo v. Ladla eI? 

^[L. B., 6 I. A., 47 : 8 C. L. B., 561 

gji — — Beng. Act VIII 


ofim, ss. 59, 60 .— Right of auction- purchaser.^ 
Where an under-tenure was sold in execution ot a 
decree which had been passed in the terms of a com- 
promise effected between the landlord and a l the 
sharers in the tenure but one, and the representative 
of the latter sought to assert his right to his share 
against the auction-purchaser, that, m a sale 

under Act VIII of 1869, a tenure is sold outright, 
and that this tenure did not pass to the auction- 
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SALE FOR ARREARS OF REHT— 

iinued, 

4. UNDER-TENURESj SALE OE — continued. 

Effect of sale — continued. 

purchaser with any incumbrances. Gbish Chundeb 
Ghose V, Kaeeb Taea . . 26 W. R., 395 

32 « - Jdiglif of mort- 

gagee. — Might to notice of sale. — Adjudication of 
title, Suit for . — The right, title, and interest of A. in 
a certain under-tenure was sold in execution of a decree 
for rent obtained against him by B. and purchased 
by B. himself. B. at the time held another decree 
against A. for arrears of rent for the same under- 
tenure, C., to whom A. had previously mortgaged the 
under- tenure, thereupon having foreclosed the mort- 
gage, instituted a suit for possession against A. and 
B., and obtained a decree for possession. After this 
decree, but before 0. got actual possession, B. caused 
the under-tenure to be sold in execution of his other 
decree against A., and again became himself the pur- 
chaser. C. having shoifly afterwards obtained pos- 
session under his decree, was dispossessed by B., who 
took possession through the Court under his second 
purchase. C. thereupon instituted proceedings under 
section 269, Act VIII of 1859, in which he was 
successful, and consequently regained possession. In 
a suit brought by B. to set aside those proceedings 
and for adjudication of title, — ;£[eld that B. had a 
good title to the under-tenure, and that he was not 
bound, before bringing the under-tenure to sale under 
his second decree, to give notice to 0. Noheen Kishen 
Mookerjee v. Shib Bershad Pattuck, 8 W. M,, 96, con- 
sidered. Laidiby V . GujfNEss Chundee Sahoq 

[I, L. R., 4 Calc., 438 

5. 0. Watsok V. Gojtesh Chondee Sahoo 

[3 O. E. R., 240 

33 ^ Procedure. — Setting aside sale. 

— Material irregularities. — Civil Procedure Code 
{Act X of 1877), ch. XIX, ss. 311, 647.— TU pro- 
cedure to be followed upon the sale of an under-tenure 
is now that prescribed by the Civil Procedure Code. 
Section 311 does not apply only to sales made under 
Chapter XIX of the Code, and the sale of an under- 
tenure may be set aside upon any of the grounds men- 
tioned in that section. Azizoonnessa Khatoon v. 
Goea Chand Dass . . I, L. R., 7 Calc., 163 

S. C. Azizoonjtessa Khatoon v. Kally Chuen 
Sen . . . . . 8 C. L. R., 498 

5. PORTION OF UNDER-TENUEE, SALE OF— 

34 , Judgment-debtor in receipt 

of wRole rent. — Beng. Act VIII of 1869, ss. 61, 
64 . — It is only where the judgment-debtor is in receipt 
of the entire 16 annas share of the rent that in 
execution of a decree for rent the nnder-teimre can 
be sold. Dvvaeka Nath Ghakeavuti v. Sut- 
EiDEA Nath Chow3)huei . 8 C. L. B., 407 

35 , Sale under decree obtained 

by sliarer in undivided estate. — If a decree is 
given in favour of a sharer in a joint undivided estate 
f^or his share of the rent of an under-tenure situate 


SAIiB FOR ARREARS OF BEJNT— 

tinued. 

5. PORTION OP XJNDER-TENURE, SALE 
OF — continued. 

Sale under decree obtained by sliarer 
in undivided estate— continued. 

in such estate, he is not allowed by law to put up for 
sale a portion of the under-tenure. Gobind Chundes 
Roy Chowdhey v. Ram Chundee Chowdhey 

[22 W. R., 421 

33, Act X of 1859, 

s. 108. — Bffeot of sale. — Where a sharer in an un- 
divided talook, after obtaining a decree for money 
due to him on account of his share of the rent, 
brings to sale a portion of the tenure corresponding 
with the share of the rent for which he obtained a 
decree, the sale has no further effect than any other 
sale in which the rights of the judgment-debtor are 
sold. Nund Lall Roy v. Gooeoo Chuen Bose 

[15 W. B., 6 

PiTAMBUEEE ChOWEHEAIN V. NoBIN KeISTO, 

Mookeejee . . .18 W. R., 205 

37. Act X of 1859, s. lOQ.—Beng. 

Act VIII of 1865, s. 4. — Sale of under-temire. — Bxe- 
cution of decree for rent. — A suit by a sharer in a joint 
undivided estate for money due to him on account of 
bis share of the rent of an under-tenure situate in 
such undivided estate, fell within the provisions of 
section 108, Act X of 1859. Where the owner of an 
undivided estate lets his share to a tenant by giving 
a pottah and taking a kabuliat, a suit for the rent 
of such undivided share, treated as a separate and 
distinct under-tenure, came under the provisions 
of section 4, Bengal Act VIII of 1865. Dwabka- 
NATH ChUCEEEBUTTY V . DhUN MoNEE ChoWDBAIN 

[15 W. R., 524 

33 , Might of purchaser 

on sale of 'portion of tenure. — Where a suit was 
for rent, and the balances due under the decree 
were on account of a 7 annas rukkum of a tenure, 
and the sale certificate passed the right and interest 
of the defaulting under-tenant, it was held that Act 
X of 1859, section 108, was applicable to the case, 
and that such right and interest only, and not the 
whole tenure, became vested in the auction-purchaser. 
Auehil Chundeb Mooeeejee V . Chuneee Coomab 
Mitxeb 22 W. E., 414 

39 , Beng. Act VIII of 1869, s. 

64. — Might of purchaser. — -Effect of sale. — The Pull 
Bench decision (in Sham Chand Kundu v. Brojonath 
Pal Choivdhrg, 12 B. L. M., 4.84 : 21 TV. M., 94), by 
which the right of a purchaser in execution of a rent- 
decree prevails over that of an earlier purchaser, 
has no application .to the case of a sale under Bengal 
Act VIII of 1869, section 64, which provides for the 
sale, not of the tenure, hut of the right, title, and in- 
terest of the judgment- debtors. Luchmun Ram- 
ONOOJ Doss V. Ram Hubeb Roy . 22 W. R., 67 

40. L andlor d and 

tenant. — Sale of a portion of a tenure. — Beng. Act 
VIII of 1869, ss. 59, 60. — Co-sharers. — Parties . — 
A portion of a tenure cannot be the subject of a sale 



( 5309 ) 


DIGEST OP CASES. 


( 5310 ) 


SALE FOE AEEEABS OF EENT-cob- 

tinued. 

5. PORTION OF UNDER-TENURE, SALE 

QP — continued. 

Beng. Act VIII of 1869, s. @4.— continued. 

under section 64, Bengal Act VIII of 1869, so as to 
give the purchaser the same privilege as he would 
acquire by tlie pnrcbase of an entire tenure under 
sections 59 and 60. A landlord who was m receipt 
of a half share of the rent of a certain tenure caused 
that share of the tenure to be sold m execution of a 
decree for arrears of rent. After such sak A., the 
purchaser, took possession. Subsequently the tenant 
Mecuted a mortgage, and a decree being ohtaiimd by 
the mortgagee the whole tenure was brought to sale 
in execution thereof and purchased by the mortgagee, 
who proceeded to oust A. In a suit by A. to recover 
nossession of his half share of the tenure on the 
footing of his purchase,- Aeld that he could not 
make out a title to the half tenure lyith the privilege 
attaching to the purchase of an eiRire " 
sections '59 and 60 of Bengal Act VIII of 1869, and 
that as it appeared that the mortgagor, whose rights 
and interests only were thus sold, was only one of 
several co-sharers, in the absence of the 
who were not parties to the suit, A. was not entitled 
to the relief he sought Reili Chotdee 

Ghose . I. E. E., 9 Calc., 722 ; 12 C. L. E., 398 

See Shamchand Kundp ®. 

Chowdhey . . . 12B.1..E.,484 

MgMy title, and in- 

terest of registered shareholder in tenure. --'Effect on 
joint shareholders.— 'WUi'Q a judgment-debtor was 
alone registered in tbe sherista of the zemindar as 
owner of a tenure, but it appeared that his two 
brothers who were joint in estate with him were en- 
titled to an equal share with him in the tenure, hut 
that the judgment- debtor was the manager; and 
when it appeared that the zemindar, being only enti- 
tled to a share in the zemindari, had obtained a de- 
cree against the judgment-debtor alone for arrears 
of rent, and in execution thereof proceeded to sell 
his right, title, and interest under section 64 ot the 
Rent ktt,—Beld that as the jndgmerit-dehtor re- 
presented his brothers, and as they were equally 
liable to pay the amount of the decree, upon the 
principle set out above, the latter were not entitled 
to recover their share of the tenure ^vhich the auction- 
purchaser had obtained possession of in execution ot 
the decree against the judgment -dehte 
Chand Sahoo v. Lalla Chabeel Chasid, L. M., 61. A., 
47 ; and Eissessur Lall Sahoo v. Luchmessur Singh, 
Tj S 6 I. A.. 233, commented on. Jeo Lal Singh 
V. Gunga Pebshad . I. L. 10 Calc., 996 

^2 Sale of gantidari 

rights.— In a suit for arrears of rent, where defend- 
ants denied the relation of landlord and tenant to 
exist between themselves and the plaintiffs, it was 
found that plaintiff had been the sole owner ot an 
estate which formed a 12 annas share ot the 
under-tenure of a gantidar, who was liable to pay 
the rent of the other 4 annas to the owner of the 
neighbouring estate. In execution of a decree for 
arrears of rent due on the 12 annas share, plain- 


SALB BOB AEBEARS OB RENT— 

tinued. 

5. PORTION OP UNDER-TENURE, SALE 
OF — CO ntinu ed . 

Beng. Act VIII of 1869, s. 64 — continued. 

tiff caused the ganti to be sold and purchased it him- 
self, and the proceeds not being sufficient to pay the 
amount of the decree, he caused the tenant-right of 
the 4 annas share to he sold and purchased that 
also. Beld that Bengal Act VIII of 1869, section 
64, did not apply, because plaintiff was not a ^ sharer 
in a joint undivided estate ; and that, by his pur- 
chase, plaintiff had become the absolute owner of the 
12 annas ganti, and had acquired the right, title, 
and interest of the last-registered tenant in the 4 
annas share. The result was to ifface him in the 
position of holding the lb annas gantidaii light 
as against the under-tenants, who were bound to pay 
rent to him as de facto gantidar. Jogendeo Chunber 
Ghose r. Shona Kalee . . 24 W. B., S16 

Sale of imnnoveahle 

pr overly. -Beng. Act Till of 1869, s. 65.-Wliere 
one co-sharer obtains a decree for money due to 
him on account of his share of the rent of an ijara, 
and in execution of that decree attaches, in the ffrst 
instance, the immoveable property of his debtor, such 
attachment is void and will not invalidate a convey- 
ance of the property by the judgment-debtor made 
during its continuance. It is not unless and until 
all the moveable property of the judgment-debtoiAias 
been sold and the sale-proceeds are found insufficient 
to satisfy the decree, that the judgment- creditor can 
proceed under section 64 or 65, Bengal Act VIII of 
1869, to seize and sell the immoveable property ot 
his debtor. Saeoda Peosad Gangooly Taruck 
Chunder Bhuttachaejbe . 2 C. Xs. B., o25 

— Landlord and tenant. 

—Sale of portion of under-tenure.— Suit for 
arrears of rent. — -There is nothing in section 64, 
Bengal Act VIII of 1869, which necessarily leads to 
the conclusion that under that section a share of an 
under-tenure cannot be sold so as to rendei the^ sale 
binding upon the judgment-debtor; and there is no 
substantial difference between tbe sale of a portion ot 
an under-tenure under that section and under the 
Civil Procedure Code. Where, tlieref ore,_ a plaintiff*, 
who was the owner ot a share in a zemindari, had 
obtained a decree against X, who held a talook in 
such zemindari, for arrears of rent due in respect 
of such share, and in execution of such decree 
brought a share of such talook to sale, co..iespond- 
iuo- with his share in the zemindari, and himself 
became the purchaser ; and where such plaintiff sub- 
sequently instituted a suit against X., who was also 
the owner of a howda and nim-howla under tlie said 
talook, for arrears of rent due in respect of the share 
of the talook so purchased by him ; and where it ap- 
peared that the sale at which the plaintiff became 
the purchaser was afterwards contirmed; and that 
he had obtained a sale certiffcate ; — Beld that such 
suit was not liable to be dismissed merely on tbe 
ground that the plaintiff had brought a share of an 
under -tenure to sale in execution of a deci’ee for 
I arrears of rent under section 64 of Bengal Act VIII 
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tinued. 

5. POETION OP UNDER-TENURE, SALE 
'^continued, 

Beng. Act VIII of 1869, s. 64 — continued, 

of 1869, and had thereby acquired nothing by such 
purchase, there being nothing in that section to sup- 
port such a conclusion. Gohind Chinner Roy Choio- 
dhryY. Ram Chunder Chowdhry, 22 W. R.^ 421 ; and 
Reily v. Stir Chunder Qhose, I. L. i2., 9 Calc., 722, 
discussed and explained. Ashanulla Khan Baha- 
BTJE y. Eajendba Chanhea Rai 

[I, L. E., 12 Calc., 464 


6 . EFFECT OF SALE. 

45 , Bissolution of relation of 

landlord and tenant. — Rutni tenure. — The sale 
of a putni dissolves the relationship of landlord and 
tenant between the zemindar and the putnidar. 
Beojonath Singh Roy y. BHUGOBirTTT Dasseb 

[1 W. E., 133 

40 , Unregistered tenant. — A ze- 

mindar has a perfect right to bring a tenure to sale 
for arrears of rent without regard to the rights of 
the new tenant while he is yet unregistered. No- 
been Kishen Mookeejeb y. Shib Pershad Pat- 
tuck 9 W. E., 161 

Upholding on review decision in . 8 W. E,, 96 

47 , Registered tenant affected 

by sale. — A zemindar need not ordinarily look be- 
yond the register for sale of a tenure of a registered 
defaulter. Forbes v. Protab Singh Doogur 

[7 W. E., 409 

48, Liability of tenant for rent 

after sale. — Non-registration of transfer. — Where 
a putni tenure is sold under a decree against the 
tenant, he is not liable for any rent which may accrue 
afterwards, notwithstanding the transfer may not he 
registered. Gopbekisto Gossamee v. Ram Comul 
Mistry ..... Marsb., 212 

S. C. Ram Comue Mistry v. Gopeekisto Gos- 
samee ..... 1 Hay, 563 

See contra, Horomohun Mookerjee v. Ram 
CooMAR Mitter . < o 1 W. B., 225 

49 , Eight of inamdars in re- 

spect of debts for arrears of rent.— The para- 
mount rights of Government in respect of debts due to 
the Crown are not transferred to alienees (such as inain- 
dars) of Government revenue. If an inaradar fails to 
recover his rents by any of the special processes pro- 
vided ill the regulations, and is obliged to go into the 
Civil Court and obtain a decree for arrears, the sale 
of the land in execution of such a decree has the same 
effect (and no more) as a sale of land in execution of 
a decree for any other debt. Baea.ti Narayan Ko- 
EATKAR V. RaMCHANDEA GANESH KeLKAR 

[11 Bom., 37 


SALE FOE AEBBAES OF » EEHT 

tinued, 

7, INCUMBRANCES. 

50 , Subordinate tenures. Effect 

of sale on,-Seng. Reg. Fill of 1819.— Sale of 
putni talooh . — On the sale of a talook under the 
lirovisions of Regulation VIII of 1819, all subordi- 
nate tenures, such as ousut talooks, howalahs, iiim 
howalahs, did not necessarily lapse : it depended 
very much upon the terms of the pottah or grant under 
which the original talook was created. Dwarka- 
nath Doss Biswas v. Manick Chunder Doss 

[9 W. E., 200 

5 X, Tenures created by default- 

er. — Seng, Reg. VIII of 1819. — Sale of putni 
ieniire. — A sale under Regulation VIII of 1819 did 
not ipso facto annul all tenures created by the 
defaulting putnidar, hut the purchaser, if he thought 
proper, could avoid them. Madhusudun Kundu v. 
Ramdhan Ganguei 

[3 B. L. R., A. C., 431 : 12 W. E., 383 

52 , Tenures created by 

putnidar.— tenure.— Act X of 1859, s. 105. 
— Beng. Reg. VIII of 1819. — The provisions of 
Regulation VIII of 1819 with respect to the sale 
of under-tenures for arrears of rent being applicable 
to sales under decrees for rent made under section 
105, Act X of 1859, — Meld that where a sale had 
been effected of a ‘‘ putni talook under that sec- 
tion, it must be presumed, in the absence of evidence 
to the contrary, that the tenure was one transferable 
by sale, and upon the creation of which it was stipu- 
lated by the terms of the engagements interchanged 
that, in case of an arrear occurring, the estate might 
he brought to sale ; in other words, it must he pre- 
sumed to be a tenure such as is described in the 
preamable to Regulation VIII of 1819, and the effect 
of the sale was to annul all incumbrances created by 
the putnidar. Beindabun Chunder Sircar Chow- 
DHRY V. Brindabun Chundeb Dey Chowdhry 

[13 B. L. E., 408 : 21 W. E., 324 
r L. E., 1 1. A., 178 

S. C. in High Court, Brindabun Chunder 
Chowdhry v. Brindabun Chunder Sircar 
Chowdhry , . ,8 W, E., 507 

53 ^ . — Decree as to liability to 

enbancement. — Beng. Reg. VIII of 1819. — Right 
of purchaser. — Suit for enhancement of rent. — Rutni 
tenure. — The purchaser of a putni talook at a sale 
for arrears of rent under Regulation VIII of 1819 
sued for a kahuliat at an enhanced rent. The for- 
mer putnidar had brought a similar suit, and the 
Court had declared that the rent was not liable to 
enhancement. Seld that the purchaser was bound 
by that decree. Tabaprasad Mittra y. Ram 
Nrising Mittra 

[0 B. L. E., Ap., 5: 14 W. R., 283 

54 , Futrcliase by grantor of 

putni tenure. — Beng. Reg. VIII of 1819, s. 11, els. 
1 and 5. — Rate of rent. — Putni tenure. — The grantor 
of a putni tenure who suhseqiiently purchases the 
lands granted by him in putni at the sale of the 
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SALE POE AEBEAES OP RENT— cow- 

tlnued. 

1 . INCUMBRANCES-co??im«iefl^. 

Purcliase by grantor of putni tenure— 

continued. 

piitiii tenure does not revert ipso facto to fhe posses- 
sion he formerly held as proprietor, and is not en- 
titled to recover rent from the tenants at the rate he 
•was receiving' -when he granted the pntni, without 
reference to the rents realised by the puthi-holder in 
the interim. Majoram Ojha v. Nilmonet Sing-h 
Deo . , 13 B. L. R., 198 : 21 W. R., 326 

55 , Right to annul tenures. — 

iRight of lessee claiming under purchaser . — Tenures 
not annulled hg purchaser. — Where an auction-pur- 
chaser did not avail himself of the power vested in 
him by law to avoid and annul a tenure created by 
his predecessor, — Held that it was not open to any 
person subsequently holding his estates, and still less 
to a mere lessee claiming under him, to avoid the 
tenure. Taba Chakd Dutt u. Wakenoonissa 
Bibee 7 W. R., 91 

50 , Power to make incum- 

brances. — Rntni lease, Construction of — Beng. 
Jieg. 'fill of 1819 . — A putni lease containing words 
to the effect that the pntuidar could give no dur- 
])utiii or mokurrari lease at a jumma less than 
the jumma of the putni, was held to confer no such 
power as that described in clause 1, section 11, Regula- 
tion Vni of 1819, — viz., that of raakingincmnhrances. 
A ])oi'tion of a putni tenure cannot be sold under the 
X)ro visions of Regulation VllI of 1819; and if an 
auction-purchaser acquires auy of the rights of the 
putnidar, he is hound by the acts of the latter as re- 
gards the grant of leases. Mohadeb Mitndul v. 
Cowell 15 W. R., 445 

Upheld on review. Cowell v. Mohabeb Munbul 

[17 W. R., 182 

See MoifOMOTBONATH Dey V. Glascott 

[20 W. R,, 275 

Sham Chahb Mittbe v. Jugg-ht Chukbee 
Sibcab .... 22 W, R., 50 

Upheld on review . . 22 W. R., 541 

57 , Right of ejectment. — Bir/ht 

of purchaser of putni tenure . — Waiver hy accept- 
ance of rent . — The receipt of rent for fifteen years 
hy the purchaser of a putni talook sold for arrears 
of rent niider Regulation VIII of 1819, was held to 
he a waiver on his part of his right to evict the ten- 
ant under clause 2, section 11 of that Regulation. 
WoOMANATH ROX ChOWBHBY V, RoGHOONATH 

Mitteb . . . .5 W. R., Act X, 63 

53 , Beng. Rent Act, 1869, s. 66 

(Beng. Act VIII of 1865, s. ld>).—Khodlcasht 
ryo/s . — The object of section 16, Bengal Act VI 1 1 of 
1805, was to protect, not merely any one class of ten- 
ants, hut the leaseholder of the particular land leased: 
the expression ‘^khodkasht ryots” as used there 
meaning resident and hereditary cultivators.” 
Koohtee Debbe V, Hibboy Nath Dubreepa 

[16 W. R., 206 


SALE FOR ARREARS OF BENT— com- 

iimied. 

7. IN C U M B R ANC B S — co \t U rmed . 

59 , Beng. Act VIII of 1869, s. 66 

(Beng. Act VIII of 1865, S. 16). — Purchaser of 
rights of holder of fractional share. — Section 16 of 
Bengal Act VlII of 1865 did not apply to the pur- 
chaser of the rights and interests of tlie holder of a 
fractional share'in an imder-tenure. Habasitnlabi 
Dasi V. Kistomani Chowdhrain 

[5 B. L. R., Ap., 37: 13 VT. R., 257 

60. Ilight of ptirchaser 

to eject tenants. — Where the rights and interests 
of a judgment- debtor were sold in execution under 
Bengal Act VIII of 1865, the tenure itself did not 
pass, much less did it pass free from all incum- 
brances; and the purchaser was not entitled to eject 
tenants who had been occupying and cultivating the 
land for more than twelve years. Raj Kishef 
Mookebjee V. Duseuth Sootbobhub 

[15 W, R., 234 

@;i, Vnder-tenure, Sale 

of. — Act X of 1859, s. 105. — Under-tenures sold for 
arrears of rent under section 105 of Act X of 1859, 
other than tenures upon which the right of selling for 
arrears of rent had been especially reserved hy stipu- 
lation in the engagements interchanged on the crea- 
tion of the tenures, did not pass free from incuiii- 
hrances. Senthle, — It was to get rid of this that sec- 
tion 16 of Bengal Act VIII of 1865 was enacted. 
Shahaboodbeef V. Ftjtteh Ali 

[B. L. R., Sup. Vol, 646 
2 Ind. Jur., N. S, 135 : 7 W. R., 260 

Mohima Chufbee Dey v. Gooeoo Doss Sef 

[7 W. R., 285 

IFDTTR ChHFDEA DoOGHE V. RuTTHF KoOMARJiE 

, Bibee 7 W. R.., 376 

The above Full Bench decision did not apply where 
the tenure itself was not sold. Doorga Soondueee 
Dbbia Difobhfdhoo Kybhbto Doss 

[8 W. B., 475 

02. Sale of suh-tenure. 

— Be7ig. Reg. fill of 1881. — Where a sub-tenure 
had been granted, hut no power was reserved to the 
grantor in the sanad to sell the tenure free from 
incumbrances in case of default in payment of rent, — 
Held that, in a sale for arrears of rent under Regula- 
tion VIII of ISiil, the purchaser did not take free 
from incumbrances created hy the grantee. The 
decision in Shahahoodeen v. Futteli All, B. L. R., 
Sup. Vol., 646, affirmed. Foebes v. Ltjtchmeput 
Singh . . 10 B. L. B,., 139 : 17 W. B., 197 

[14 Moore’s I. A., 330 

Mohesh Chhfdeb Bafeejee V. Chijnleb Mo- 
fee Debi 

[10 B. L. R., 160, note : 15 W. B., 237 

03, Beng. Act VIII of 

1865. — An auction -purchaser under Act VIII of 
1865 was not at liberty, without notice of his intention 
to cancel a pre-existing under-tenure, or other act on, 
his part, to avoid any incumbrance. Gobifd Chttf- 
DEB Bose v. Alimooldbef . , 11 W. E., 160 
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tinued. 

7. I N CUMB R AN CES — co 7vtinued. 

Beng. Act VIII of 1869, s. 66 (Beng. Act 
VIII of 1885j s. 16) — continued. 

64. Survival of incum- 

brances. — The sale of a tenure under section 16, 
Bengal Act VIII of 1865, did not ipso facto annul 
all incumbrances, but certain incumbrances were re- 
cognised by this section to survive such sale. Uma- 
SUNDAEI DASI V, BiEBUL MaTSTDAL 

[3 B. L. B., A. C., 183 

S. C. WOOMA SOONDUEEB DOSSIA V. BeEEBUL 

Mukdul . . . ,11 W. B.j 563 

05^ Voidable incum* 

hrances. — Under Bengal Act VIII of 1865, section 
16, under-tenures became void ipso facto by the sale, 
and were not merely voidable at the option of the 
purchaser. Unnoda Chuen Bass Biswas v. 

Mothtjea Nath Bass Biswas 

[I. L. R., 4 Calc., 860: 4 C. L. 6 

00 , Suit to set aside 

incumbrances. — right which an auction-pur- 

chaser has under the Rent Law, section 66, to do 
away with under-tenures, cannot be executed without 
a suit first having been instituted, the mere fact of 
purchase being insufficient to set aside incumbrances. 
Raj Bullubh Mittbe v. See beam Siecae 

■[25 W. B .3 109 

07 , Putni ten u r e . — 

Diir-putni tenure . — Vnder-tenure . — hicumhrance . — 
Beng. Act Fill of 1869, ss. 59, dO.—The sale of a 
putni tenure for its own arrears under sections 59 and 
60, Bengal Act VIII of 1869, does not per se avoid 
the dur-putni tenures, hut only renders them voidable 
at the option of the purchaser. An under-tenure is 
an incumbrance within the meaning of section 66, 
Bengal Act VIII of 1869. TiTir Boi Mohesh 
CHT j,iirDEE BaQ'Chi Munsueunnissa Bibi V. Mo- 
hesh Chxjndee Bagchi. Ibeahim Malla V. 
Mohesh Chuhdee Bagchi 

[I. L. B,, 9 Cale., 683 

S. C. TiTir Bibi v. Ibeahim Mollah 

[12 C. L. B., 304 

03, BricJc-htiilt house. 

— A brick- built house was notan incimihrauce,’^ or 
a tenure within the meaning of that word in section 
16 of Bengal Act VIII of 1865 which a purchaser at 
a sale for arrears of rent could remove. Shibdas 
Bandapabhya V. Bamandas Muehopadhya 

[8 B. L. B., 237 : 15 W. B., 860 

09 , Mortgage by de- 

faulting tenant. — Act X of 1859, s. 105. — A mort- 
■ gage created by a defaulting under-tenant, on ac- 
count of a debt contracted by him, could not continue 
to the prejudice of the auction-purchasers of the 
tenur sold for arrears of rent under section 105, 
Act Xeof 1859. Kalee Kant Chowdhry v. Ro- 
MONEE Kant Bhxjttachaejee . 3 W. B., 217 

70, ... Title acquired . — 

Adverse possession. — If the holder of an iinder-tenure 
allowed his tenant to occupy the land rent-free for 


SALE FOB ABB.EABB OF EEWT— 

finued. 

1 . INfiUMBRAKrCES-co»i!{««e<?. 

Beng. Act VIII of 1S69, s. 66 (Beng. Act 
VIII of 1865, s. 16) — continued. 

more than twelve years, the interest thus created in the 
latter was an incumbrance upon the under-tenure as 
much within the reason of Bengal Act VIII of 1865, 
section 16, as if the holder had made a rent-free 
grant or given a nominal lease. Mahomed Askue 
V. Mahomed WAStrcK . . 22 W. B., 413 

71. Bight of occu- 

pancy under Act X of 1859, s. 6.— Bight of pur- 
chaser.— Incumbrance. — A purchaser of a tenure sold 
under Act VIII of 1865 for arrears of rent could not, 
under section 16, eject a ryot who had acquired a right 
of ocenpancy under section 6, Act X of 1859, under 
the former tenant. Nilmadhab Kaemohae r. 
Shibij Pal . 5 B. L, B.., Ap., 18 : 13 W. B-., 410 

Pueedag Singh v. Pfetab Naeayan Stngh 

[5 B. L. B., Ap., 20 : 11 W. B., 253 

Bholanath Ghossal n. Kedaenath Banrejee 

[19 W. R., 106 

Emam Ali Mestory v. Atoe Ah Khan 

[22 W. R., 133 

72. Intermediate 

holding. — Hotvlah tmure. — An auction-purchaser at 
a sale held under Bengal Act VIII of 1865 had 
a right to get rid of an intermediate holding such as 
a howlah so far as to substitute himself for the 
howlahdar in respect of the collection of the ryots^ 
rents. Mohiooddeen Mahomed v. Ram Ktshoee 


Koondoo 

22W.E., SlI 

73. 

— Rifflds of a purcTiaser 


at an auction-sale held under Beng. Act VIII of 
1865 lohen in collusion with the former proprietor. 
— A proprietor of a talook, which was about to 
be sold for arrears of rent, entered into an arrange- 
ment with the plaintiff whereby, in consideration of 
a share in the purchase, he agreed to use his influence 
to urge on the sale, and to secure the purchase to the 
plaintiff. Under this arrangement the plaintiff be- 
came the purchaser of the talook, and the former 
proprietor obtained a sbare in the purchase. A suit 
by the plaintiff to oust the under-tenants was dismiss-, 
ed ; the plaintiff took only as a purchaser at an or« 
dinary execution sale, and did not obtain the bene- 
fit of ^section 16 of Bengal Act VIII of 1866. Sei- 
NATH Ghose V . Haeonath Dftt Chowdtiet 

[9 B. L. B., 220 : 18 W. B., 240 

74. Shi hni tenure. — 

Where a shikmi tenure was sold under Bengal Act 
VIII of 1865 and the shikmidar was found to be the 
under-tenant of the zemindar, the shikmi pottah not 
giving the privilege of making incumbrances, the 
purchaser was held entitled under section 16 to re- 
ceive the tenure free of all incumbrances, — e.g., the in- 
cumbrances of a jummai tenure of a person who w’^as 
not a khodkhast ryot. Hfeee Naeain Chatteejee 
WooMA Churn Mookeejee , 19 W. B., 169 
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7. INCUMBRANCES— eo»<j»werf. 

Eeng. Act VIII of 1869, s. 66 (Beng. Act 
VIII of 1865, a. 16) — continued^ 

75. SliiJcmi tenure. — 

At a sale lield under Bengal Act VIII of 1865 the 
defendant purchased a shikmi tenure, and obtained 
possession thereof. Subsequently he ousted the 
plaintiiffi from certain lands, and hence the suit by the 
plaintilf for recovery of possession thereof, on the 
ground that the property in dispute was a lakhiraj 
tenure created by the Rajah of Tipperah, and that the 
plaintiff was owner thereof, partly by purchase and 
partly by inheritance. The lower Appellate Court 
found as a fact that the late shikmidar, and not the 
Rajah, had granted the lands in dispute as brahmatar, 
but not in favour of the person through whom the 
plaintiff claimed. It, however, passed a decree in 
favour of the plaintiff, as he had been unlawfully dis- 
possessed. Meld that, under section 16, Bengal Act 
VIII of 1865, the incumbrances created by the former 
holder were voidable by the auction -purchaser, and 
that the plaintiff should show that the former holder 
could create such right. IswAR Chandra Chtjckee- 
BUTTY V, BiSTXJ ChANDRA CHtTCEERBHTTT 

[3 B. Ii. Ap„ 97 : 12 W. R., 32 

See Srinath Chfceerbhtty v. Srimanto Lash- 
EAB . 8 B. L. K.., 240, note : 10 W. R., 467 

76. — — Incunibrance created 

with sanction of zemindar. — In a suit by a pur- 
chaser at a sale under Bengal Act VIII of 1865 to 
get rid of an under-tenure set up by the defendants, 
where, in reliance upon the latter clause of section 
16, it was urged that the pottah under which the 
defendants held was created by the late holder with 
the express sanction of the zemindar, — Seld that 
under the strict provisions of that section no sanction 
of the zemindar would avail, unless the right was 
vested in the holder by the written engagement under 
which the under-tenure was created, or by the 
subsequent written authority of the person who 
created it, or his representatives. Eshan Chitnder 
Mojoomdar V. Hueish Chhnder Ghose 

[21 W. B., 137 

77. Avoidance of incum- 

hrance. — Aewy. Act l/III of 1869, ss. 59, 60. — On 
a partition of the joint family property, a certain 
ganti tenure, which had been purchased by the three 
members of the family at a sale, on the 3rd August 
1874, under the provisions of section 59 and 60 of 
Bengal Act VIII of 1869, was allotted to the plaintiff, 
who brought a suit claiming to be entitled, under the 
statutory provisions of section 66 of that Act, to evict 
the defendant, who was alleged to he in possession by 
virtue of an under-tenure of the land covered by the 
ganti tenure. It appeared that the tenure under 
which the defendant held the land was created, not 
by the owner of the ganti tenure, hut by the superior 
landlord before the creation of the ganti tenure. 
Meld that inasmuch as the tenure had not been 
created by the owner of the ganti tenure the plaintiff 
was not entitled to avoid it as an incumbrance under 
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7. INCUMBRANCES— 

Beng. Act VIII of 1869, s. 66 (Beng. Act 
VIII of 1865, s. 16) — continued. 

section 66 of Bengal Act VIII of 1869. Dueoa Pbo- 
soNNO Ghose v. Kalidas But 

[9 C. L. R., 449 

78. Beng. Meg. FIJI of 

1819, s. 11. — Cancelment of under 4 enures. — Lands 
appertaining to a certain talook which was sold under 
Regulation VIII of 1819 for arrears, were held from 
the owner of the talook under a kaimi jumina tenure, 
under which the plaintiff, who sued the purchaser for 
confirmation of his title, cultivated the land through 
persons called burgaits, with whom he shared the pro- 
fits in some way. Meld that under section 11 of 
that Regulation the plaintiff’s tenure was cancelled. 
Compare Unnoda Chtirn Mas v. Muthura Nath Mass, 
I. L. M., 4 Calc., 860 ; 4 C. L. M., 6 ; Burnomogee v. 
Suttees Chunder Moy Mahadoor, 10 Moore\s I. A., 
123, cited and discussed. Mohini Chunder Mozum- 
DAE V. JoTiEMOY Ghose . . 4 C. L. R., 422 

8. EIGHTS AND LIABILITIES OF 
PURCHASERS. 

79 . Right of purchaser.— 

to hhas possession. — A ryot’s tenure having been 
sold for arrears of rent under an Act X decree, the 
purchaser was held to be entitled to be put in kbas 
possession of the entire tenure as it originally stood, 
notwithstanding that the sons of the ryot had been 
occupying huts on the land for more than twenty 
years. The circumstance that the purchaser happened 
to be the superior landlord did not diminish his right. 
Teeiottuma Debee v. Beojo Lall Shamunt 

[8 W. R., 478 

30. Might to nijgote 

land . — The right to hold nij-jote lands necessarily 
passes with the sale to the auction-purchaser. Joy 
Dutt Jha V. Batee Ram Sinq-h . 7 W. R., 40 

31. Might to rent due 

at time of sale. — A purchaser of a putni sold in exe- 
cution buys it with all its liabilities, including instal- 
ments due to the zemindar, and cannot recover them 
from the original putnidar. Khoda Buksh v . 1)e- 
GUMBUEEE DOSSEE . . W. R., 1864, 207 

32. Might to rent . — 

Liahiliiy of putnidar for rent. --Beng. Meg. Fill of 
1819, s. 8, cl. 3. — Where a putnidar’s possession is 
disturbed by the zemindar, and he is prevented from 
collecting the rents of certain kists, he is not liable 
for those kists. Where a talook is sold for arrears, the 
putnidar who is sold out is not liable for the rent of 
the month in which the zemindar presented the peti- 
tion enjoined by clause 3, section 8, Regulation VIII 
of 1819. Daeimba Debia v. Nilmonee Sin^h Deo 

[15 W. R., ISO 

33. Might to rent . — 

Liability of surety of putnidar. — The purchaser of 
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■tinued, 

8. RIGHTS AND LIABILITIES OP 
PU I! CHASERS — continued. 

EigM of purehaser— 

tbe rights and interests of a piitiiidar in a putni talook 
sold for arrears of rent purchases the talook subject 
to whatever claims the zemindar has against it for 
rent, and has no claim against the surety of the 
putniclar by reason of the name of the latter appear- 
ing as the owner of the talook in the zemindar’s 
papers or otherwise. , He may sue the other sharers 
for the money which he has paid on their account. 
Obhot Chundee BuirnoPADHTA v. Nieambitr 
lIooKEEJBE .... W, R.j 1864, 73 

84. under Beng. 

Act VlIT of 1865 . — What passes at sale . — As a 
general rule, when a tenure was sold in execution of a 
decree under the provisions of Bengal Act VIII of 
1865, the whole tenure passed, unless there was some 
reservation made at the time of the sale. Hueo 
Gobinb Biswas v. Dumountee Daeee 

[13 W. R., 304 

85. PurcJiaser of 

shareholder s rights. — Sale under Beng. Act VIII 
oflSSo. — The purchaser of a partnership in a tenure — 
in other words, of a shareholder’s rights — acquired no 
right to retain possession against a person who bought 
the tenure itself when sold for arrears under Bengal 
Act VIII of 1865. Huro Narain Giree v. Durga 
Churn Giree . . . .15 W. R.j 319 

86. Purchase hy 

shareholders. — Ousut howalaSi Bffcot of sale on . — 
Mecorded tenants. — A shareholder is not precluded 
from purchasing the whole of a howala sold bond fide 
for arrears of rent due from himself and his co-sharer. 
All ousut howalas created hy the co-sharers fall with 
the sale of a howala, unless specially protected by the 
howala lease. A zemindar may bring a suit for arrears 
only against the tenant whose name is recorded in 
his slierista, and in execution of a decree obtained in 
such a suit the whole tenure may he sold, though 
others, not recognised hy the zemindar as his tenants, 
may he interested in the lease. Hureb Churn 
Bose 'c. Meharoonissa Bibbe . 7 W. R., 318 

Ziiahility of co- 

sharers (yn sale of tenure . — Where a decree was for 
arrears of rent due upon a tenure, it was held that, 
though the sale proceedings specified that the rights 
and interests of certain parties were sold, yet the 
tenure itself was sold, and all the co-sharers were 
jointly liable. Alimooddeen v. Sabir Khan 

[8 W, R., 60 

Contra^ LAtEA Sabil Chand r. Goobur Khan 

[22 W. R., 187 

88, Bight of pur- 

chaser of transferable under-tenure to mid leases . — 
Might to enhance rent. — The purchaser of a trans- 
ferable under-tenure in execution of a decree, for 
rent may void any lease or holding within the 
tenure not specially protected hy law, and coiise- 
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quently may sue for a kabuliat at rates paid for 
similar lands in the neighhourhood. Seishteedhur 
Munbul V. Gobinb Sueucear 

[6 W. R., Act X, 15 

89. Act X of 1859, 

s. 105 . — Beng. Meg. Fill of 1819, s. 11 . — Title 
created by purchaser . — Where a tenant committed 
default, and purchased the tenure when it was sold in 
execution of a decree against himself, he could not 
claim the benefit of the law relating to auction- 
purchasers under section 105 of Act X of 1859, and 
section 11, Regulation VUI of 1819, and ask the 
Court to set aside the title of a third party which 
had been created hy himself. Where he himself has 
sold to a third party, he is bound to recognise that 
party’s purchase, and also all bond fide leases under 
that party. Where the lease hy which a howala 
tenure is created does not expressly reserve it for 
sale for non-payment of rent, the rights of an auc- 
tion-purchaser cannot arise under Regulation VIII 
of 1819. AIeheroonissa Bibee r. Hue Churn 
B oss 10 W. R., 220 

90. — — - — Principle 'with 

regard to purchasers at revenue sales . — The prin- 
ciple laid down in the case of Surnomoyee v. Suttees 
Chunder Moy, 2 W. B., P. C., 14: 10 Moore's I. A., 
123, with respect to the rights of purchasers at sales 
for arrears of revenue, is applicable to sales for 
arrears of rent under Regulation VIII of 1819. 
Woman ATH Roy Chowdhey v. Roghoonath Mit- 
TER 5 W, R., Act X, 63 

9 X. Liability of purebaser.— 

Bate from which purchaser’ s liability for rent com- 
mences . — The purchaser of a tenure at a sale for 
arrears of rent was held to he liable for rent from 
the date on which the sale was confirmed, for until 
confirmation he could not obtain the certificate of 
imrchase. Beepin Beharee Biswas v. Juboo- 
NATH Hazrah . . . .21 W. R., 367 

92. — - Liability to con- 

dition in lease. — Bight of re-entry. — A dur-putni 
lease granted upon the payment of a bonus contained 
a condition that if the annual rent remained for a 
longer period than one month in arrear, the lessor 
should have a right of re-entry. The lessor upon 
default in payment of rent, without availing himself 
of the forfeiture, instituted a summary suit for the 
arrears of rent; and upon an award therein the 
lands were sold for such arrears. Meld that the pur- 
chaser, who bought the putni tenure without notice 
of the condition for forfeiture, was not subject to that 
condition. Dbendyal Paramanick v, JuGGESHua 
Roy . . . Marsb., 252 : 2 Hay, 21 

93 ^ Biahility to decree 

in ejectment suit. — Previous purchase by mortgagee 
of portion of tenure. — Bight of purchaser to ques- 
tion hy suit the validity of decree for ejectment if 

8 H 
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8. RIGHTS AND LIABILITIES OF 
PURCHASERS■--^JOW^'i^^^^e^Z. 

Liability of purcliaser—cowi^imfeQS. 

not a party to the rent suit. — In a suit for arrears of 
rent by a mokurraridar against bis dur-mokurrari- 
dar, a decree was passed ejecting tbe latter, and, as 
a consequence, tbe tenure of tbe dur-mokurraridar 
was cancelled. JELeld that a mortgagee from tbe 
dur-mokurraridar, -who bad, previously to tbe rent 
suit, obtained a decree on bis mortgage and pur- 
chased bimself at tbe auction sale, and wbo bad 
not been made a party to tbe rent suit, was entitled 
to question by suit tbe validity of tbe decree ob- 
tained in tbe rent suit ordering ejectment of tbe 
dur-mokurraridar. Madhoo Peoshaud Sinoh 'o. 
PuESHAN Ram , « I. L. B., <4 Calc.,- 520 

9. SECOND SALE. 

94 ^ Sale for prior arrears after 

sale for arrears of rent.— Where a tenure 
has once been sold for its own arrears, it cannot be 
again put up to sale for tbe arrears due on account 
of a previous period. Lutifan v. Meah Jan^ 6 W. 

112i followed. Peangotje Mozoomdae v, 
Himanta Kumaei Debt a 

[I. L. B., 12 Calc., 597 

10. SURPLUS PROCEEDS OF SALE. 

95 , RigiLt to surplus proceeds. 

— Aitaoliment in hcends of Collector . — The surplus 
proceeds of a sale made for default of payment of 
putni rent, though under attachment by a Civil 
Court in tbe bands of the Collector, continues to be 
the property of tbe putuidar until ordered to be 
paid away by an order from such Court. Saefooe- 
iiAH Khan v. Luchmebput Sing^h DooauE 

[13 W. B., 58 

99, — priority . — Sttr - 

plus proceeds of sale under s. 59^ Beng. Act VIII 
of 1S69 . — Decree against dur-pivbnidar after sale 
of Ms tenure. — A putuidar caused to be sold tbe 
tenure of bis dur-putnidar, under section 59 of Ben- 
gal Act VIII of lSt39, for the arrears of rent due up 
to 12tb April 1876. This sale took place on the 7tb 
November 1S76, and after satisfaction of tbe decree 
tbe surplus proceeds remained in the Collectorate to 
tbe credit of tbe dur-putnidar. Afterwards, in De- 
cember 1876, tbe putuidar brought another suit for 
tbe dur-putni rent due in respect of tbe period be- 
tween April and October 1876, and having obtained 
a decree, attached tbe surplus proceeds in tbe Col- 
lectorato, which were . at tbe same time attached by 
two other holders of ordinary decrees. Seld that 
tbe decree of tbe putuidar, although for rents of the 
current year, bad no priority over tbe other decrees ; 
and that tbe surplus proceeds of tbe sale of tbe 
dur-putni tenure formed part of tbe assets of tbe late 
diir-putnidar, and were not hypothecated to tbe put- 
nidar for tbe rent of the year current. Geish 
C auNDEE Mundub V. Dooega Doss 

[1. L. B., 5 Calc., 494 
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Bight to surplus -pvoQBedB— continued. 

97. Beng. Meg. VIII 

of 1819} s. 17} cl. 5. — Fut7ii talook. — AttacMne^ii. 
— Priority. — The putuidar of a talook granted a 
dur-putni to tbe defendants on tbe lOtb of February 
1869. Tbe same putuidar afterwards mortgaged tbe 
putni talook to the plaintiffs, wbo obtained a decree 
on their mortgage on tbe 28tb September 1874. 
Tbe putni was sold for its own arrears on tbe I7tli 
November 1876,* and after payment of rent and all 
expenses, there remained a surplus in tbe hands of 
tbe Collector, which was attached by tbe plaintiffs 
in execution of their decree on tbe 9tb of November 
1876. On tbe 12tb January 1877 tbe defendants 
instituted a suit against tbe putuidar, under clause 
5, section 17, Regulation VlII of 1819, for compen- 
sation for the loss of the dur-putni, and obtained a 
decree, wbicb the Court directed should be satisfied 
out of tbe surplus sale-proceeds ^ and tbe Collector, 
notwithstanding the plaintiffs'’ attachment, allowed 
tbe defendants to obtain tbe amount decreed out of 
tbe surplus sale-proceeds. In a suit by tbe plaintiffs 
to recover tbe amount x>aid for compensation, on tbe 
ground that tbe plaintiffs’ attachment was prior to 
tbe defendants’ suit, — Meld that tbe defendants’ 
decree must, notwithstanding tbe plaintiffs’ attach- 
ment, be satisfied out of the surplus sale-proceeds in 
priority to the plaintiffs’ decree. Suenomoyee Das- 
SYA -y. Land Moetg-ag-e Bank of India 

[I. L. R., 7 Calo., 173 : 8 0. L. B., 341 

11. DEPOSIT TO STAY SALE. 

03 ^ — Bight to Bixe.— Voluntary pay^ 

me7it to stay sale. — Act X of 1859} ss. 102, 108 . — 
A person making voluntary payments in bis own 
name to stay a sale in execution of a decree against 
others could not sue under section 102 or 103 of Act 
X of 1859 for tbe recovery of tbe money so paid by 
him. Abdool Wahab v. Dedmmond 

■ [2 W. B., Act X, 48 

99 . Party with recogniaed in- 

terest. — Beng. Meg. VIII of 1819, s. 14, cl. 1 . — 
Clause 1, section 14, Regulation VIII of 1819, does 
not contemplate that any party may, by depositing 
the amount due, stay a sale of a putni, but only a 
party having a recognised interest in such putni. 
According to section 6, even application for registra- 
tion is not sufficient : that section provides what can 
legally be done if registration is refused. Keisto 
Jeebtjn Buesheb r>. Mackintosh 

[W. R., 18.64, 53 

100. Sufficiency of interest.— 

Buit to recover money deposited.' — The plaintiff’s 
mother brought a suit to recover a portion of a 
talook wbicb she claimed under a will, and which she 
would be entitled to upon tbe death of the widow of 
the deceased owner. While tbe suit was pending, tbe 
talook was put up for sale under Regulation VIII of 
1819, and to prevent its being sold she paid tbe rent 
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Sufficiency of interest — continued. 

Tlie above suit abated by the death o£ the plaintiff^s 
mother, and the plaintiff now sued the shareholders 
to recover the amount paid to save the talook from 
sale- Held that the plaintiff^s mother’s interest in 
, the talook was such as entitled the plaintiff to re- 
cover the money she paid. Shaeoda Koomaeee 
Dossee -y. Mohinee Mohun Ghose 

. [20W.R.5 272 

101. Voluntary payment.— 

of mortgagee to j)r event sale of mortgaged gtrojpertg. 
— Voluntary 'payment. — The mortgagee of a putni 
talook paid certain moneys to prevent the sale of 
such talook for arrears of zemindari rent. Held 
that this was not a voluntary payment, and could 
not be so considered even in the case where the mort- 
gagee, by a covenant in his mortgage-deed, had in- 
sured himself against loss by such sale. Nogender 
Chunder QJio,^eY, Kaminee JDossee, 11 Moore’s I. A., 
24:1 y followed. Mohesh Chundbe Baneejee v. 
Ram PniisoNo Chowdhey 

[I. L. R., 4 Calc,, 539 : 6 C. L. R., 280 

See DuiiIChand v, Rameishein Singh 

[I. L. B., 7 Calc., 648 

1Q2. Sale of trans- 

ferable tenures under s. 105, Act X of 1859 Might 
of suit, — The right to make payments to preserve an 
interest, and to recover the sums paid, was not given 
in the case of ganti jmnmas and other transferable 
tenures sold for arrears of rent under section 105, 
Act X of 1859 ; when such payments are neither ex- 
pressly nor impliedly authorised, they must be 
regarded as voluntary payments, for the recovery of 
which no action wdll lie. Seeenath Holdab v. 
Ram Soonuub Chuokeebutty 

[4 W. R., S. O. O. Ref,, 4 

103 , Might of suit , — 

An under-tenant who has saved the superior tenure 
from sale by depositing the amount of rent due, not 
only has the security of the tenure which he pre- 
serves, and of wdiich he can obtain possession on ap- 
plication to the Collector, hut he also has a right to 

recover the amount deposited by him as a loan in an 

ordinary suit. Ambika Debi v. Peanhaei Das 

■[4 B. E. R., P. B„ 77 

S, C. Umbika Debia V. Pbanhueeb Doss 

[13 W. R., P. B.,1 

104 , Might of suit . — 

Meng. Meg. VIII of 1819. — Non-registration of 
transfer .- — X. and M., the holders of a putni estate, 
granted in 1856 a dur-putni lease to S. at an annual 
rent, the lease stipulating that S. should have full 
power of sale and gift, but should not suh-let without 
the putnidars’ consent. The lease contained no stipu- 
lation for the registration of any vendee or donee. In 
1860 aS. sold the dur-putni lease to E., the deed of 
sale which was duly registered providing for muta- 
tion of names in the putnidars’ books. No such 
mutation was ever effected by A., who was never 

IV 
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tinued, 

11. DEPOSIT TO STAY SAL'E---contmued. 

Voluntary pajment^cofiiinued. 

recognised as their tenant by X. and M., the rent of 
the dur-pntni being paid in the name of 8. In 1864, 
the rent due from the putnidars being in arrear, the 
zemindar proceeded to sell the putni under Regula- 
tion VIII of 1819. Thereupon in order to pro- 
tect his under-tenure, deposited in the Collectorate, 
on 17th November 1864, a sum of money, on wdiich 
the sale was stayed. E., being then in arrear in the 
payment of his dnr-putni rent, claimed to set off the 
amount deposited in the Collectorate against the rent 
due to X. and M. This X. and M. refused to allow, 
and they brought a suit in the Collector’s Court 
against S. and his sureties. to recover the arrears of 
reut. In that suit E. intervened; claiming the bene: 
fit of the set-off, to which, hoV'Cver, the High Court, 
on 26th June 1866, on appeal, held that he was not 
entitled, the deposit being merely a voluntary pay- 
ment by E. On 30th October 1867 E. brought a 
regular suit against S. and X. and M. to recover the 
amount of the deposit, and obtained a decree, but the 
decision was reversed on appeal, and the suit dis- 
missed for want- of jurisdiction. On 6th June 1§69 
E. filed his plaint in the proper Court. Held that he 
was entitled to recover the amount deposited by him 
ill the Collectorate. Luckhinaeain Mittee v. 
Khettbo Pal Singh Roy 

[13 B. L, R., R, C.,-146 ; 20 W. R., 380 

Affirming the decision of the High Court in S. C* 
Khettbb Paul Singh v. Luckhee Naeain Mittee 

[15 W. R., 125 

■ Oehot Coomae Chatteejee v. Dhieaj Mahtab 
Chund . . . .22 W. R., 299 

105. — — ■ = — • Payment made 

by vendee of dur-putnidar . — Voluntary payment. — K 
payment made by the vendee of the dur-putnidar 
(who has not obtained registration) to save the putni 
from sale is a voluntary payment, and the registered 
dur-putnidar cannot seek to deduct the amount from 
the rent due by him. Lukheenaeain Mitteb v. 
Seetanath Ghose 

[1 Ind. Jur., B., 317 : 6 W. R., Act X, 8 

106. Payment of 

putni rent by dur-putnidar. — Meng. Meg. VIII of 
1819, s. 18 . — In a suit by the purchaser of a putni 
against a dur-putnidar for arrears of rent of the year 
1285 (1878), it appeared that, before the plaintiff’s 
purchase, the dur-putnidar had paid the amount of 
arrears of putni rent for the year 1284 (1877), in 
order to save the putni from being sold under Regu- 
lation VIII of 1819, and that the amount so paid con- 
siderably exceeded the dur-putni rent due at the date 
of suit. Meld that the defendant was entitled to 
deduct from the rent claimed the amount paid under 
the Regulation in excess of the dur-putni rent due up 
to the end of 1284. Noeo Gopal Siecae v. Sei- , 
hath Bundopadhya 

[I. L. R., 8 Calc., 877 : 11 C. L. R., 37 

2 ^ 07 ^ ... Payment by dur- 

putnidar, — Beng. Meg. VIII of 1819. — Beng. Act 

8 H 2 


( 5825 ) 


PIGBST OF CASES- 


( ■ '5326 ) 


SALE FOB ABEEARS OP REFT— | 

timed. 

11. DEPOSIT TO STAY continued. 

Voluntary ’gajmeiit— continued. 

Tin of 1869, s. 62. — The zemindar of an estate, in 
which, the plainM and defendant respectively had pur- 
chased pntni and dur-pntni tenures, obtained decrees 
for arrears of rent accruing before their purchases, 
though one of the decrees was obtained subsequently 
to defendant’s purchase; and in execution of these 
decrees he advertised the pntni for sale, and the 
amounts due were paid into Court by the defendant 
to protect the tenure from sale. In a suit by the 
putnidar against the dur-putnidar for arrears of rent 
accruing due subsequently to the defendant’s pur- 
chase,— ReW that the defendant was, on the con- 
struction of section 13 of Regulation VIII of 1819, 
and section 62, Bengal Act VIII of 1869, entitled to 
set off such payments against the plaintiff’s claim. 
Nohogopal Sircar v. Sreenath JBundopadhya^ I. L. 
M., S Calc., 877 y followed. Lalit Mohuk Shahau. 
Sbinibas Sen . , I. L. R., 13 Calc,, 331 

108. Payment hy 

dur-putnidar. — Notice of title to tenants. — Beng. 
Beg. VIII of 1819, s. 13. — A dur-putnidar who has 
paid a deposit in order to stay the sale of the superior 
tenure under clause 4, section 13, Regulation VIII of 
1819, and has come into possession of the tenure, and 
is entitled to the profits of it, is bound to give notice 
of his title to the ryots. In the absence of such 
notice he cannot recover from them rents already 
paid by them to the putnidar. Kilmonee Ron v. 
Binis .... 4 W. R., Act X, 38 

109. : Payinent hy 

shihmidar. — Money paid to preserve estate from 
sale . — A shikmidar is not entitled to recover money 
voluntarily paid hy him to preserve an estate from 
sale. PooRNO Chunder Doss Chowdhey v. Seee- 
NATH Goopto .... 6 W. R,, 173 

110. Bight to con- 

tribution from co-sharers. — A shareholder who pays 
up arrears of rent due from the whole of the tenure 
in order to save it from sale in execution, is entitled 
to recover contribution from other shareholders who 
were in possession during the period within which 
the arrears accrued, even though the tenure should 
he in the name of another and the decree he nomi- 
nally against such other alone. Asuboollah v. 
Monohur Doss , . , 22 W. R., 531 

111. C ompulsory 

payment, — Bight to recover. — Plaintiff, to save the 
putni from sale for arrears of rent of a former year 
which had been adjudged hy an apparently valid 
decree to be due to the defendant, paid the money. 
Beld that the payment was made under such cir- 
cumstances as entitled the plaintiff to recover hack 
the money from the defendant. Anderw v. Lar- 
MOUR . . 2 Ind. Jur., O. S., 4: 1 Hay, 309 

% 

1X2. Suit to recover 

motley paid.—Beng. Beg. VIII of 1819, s. 13, cl. 3. 
— Beng. Act VIII of 1865, s. 6. — A imtnidar, in 
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execution of a decree for rent agaiust his mirasidar, 
attached certain property of his, including a parcel 
of land belonging to the plaintiff, who, to save that 
portion, paid the whole amount due, and sued the 
mirasidar to recover the portion he ought to have 
paid. The suit was dismissed, no obligation on the 
plaintiff to pay having been shown. She appealed, 
alleging that her portion was within and subordinate 
to the holding of the mirasidar, and to sell would 
have jeopardised her holding. Held that the case 
was rightly remanded by the lower Appellate Court, 
hut that the issue to he tried was whether the plain- 
tiff was a party who came under the provisions of 
section 6, Bengal Act VIII of 1866, read with sec- 
tion 13, Regulation VIII of 1819, more particularly 
with clauses. Lucmee Prea DebiAt). Beindabun 
Dey 12 W. R., 313 

113. Suit to recover 

money paid.^The plaintiff purchased an estate at 
an auction sale in execution of a decree against 
the defendant, who was in possession, and after 
his purchase obtained possession on 6th April 1866. 
While he was in possession, one B., the putni- 
dar, sued the defendant to recover arrears of rent 
which had become due. During the defendant’s 
possession and before the plaintiff’s purchase, and in 
execution of the decree he obtained in this suit, the 
estate in possession of the plaintiff was attached and 
ordered by the Collector to he sold ; whereupon the 
plaintiff paid the amount of the decree to save the 
tenure from sale. In a suit brought to recover the 
amount, — Held that the payment by the plaintiff was, 
as far as the defendant was concerned, a voluntary 
payment. Mere inconvenience without risk of actual 
damage is not sufficient to take away the voluntary 
character of the payment. Ram Baksh Chetlan&i 
V. Heidoy Mani Debi 

[8 B. L. R., 10, note : 10 W. R., 446 

114. Suit to recover 

money paid. — A putni tenure which had been at- 
tached by G. in execution of a decree against D. 
was claimed by S., whose claim was allowed. Upon 
this G. instituted a suit against 8. and others to 
have the putni declared to be the property of D., and 
being successful, had the putni sold in execution of 
his decree against D., became the purchaser, and got 
possession. After this he saved the estate from 
being sold for arrears of rent which had accrued 
prior to his purchase, by paying up the amount due. 
He subsequently sued i). and 8. to recover the 
amount so paid. S., who had meantime appealed to 
the Privy Council, succeeded in obtaining a reversal 
of the decree under which G. had sold the putni ; 
hut this reversal did not take place before G. had 
instituted the suit for recovering- the arrears he had 
liquidated. Held that G. was entitled to recover 
from S. the amount which had been paid by him to 
save the putni from being sold. Gopal Chunder 
Chuckeebutty V. UooDor Ball Dey 

[10 W. B., 115 


C' 5327 ) 


DIGEST OP CASES. 


( 5328 ) 


SALE FOB ABBBAES OF BENT— cow- 

timted, 

11. DEPOSIT TO STAY ^kJM--conUmed. 

Voluntary payment— 

115 ^ ^ fQ recover 

monet/ paid.-— The plaintiff purchased at an execution 
sale a share of K/s tenure which had been attached 
on account of a money-decree. Subsequently the 
wdiole tenure was advertised for sale in execution of 
a decree for arrears of rent. On applying to the 
Munsif he was told that, if he deposited the whole 
amount due the sale would be stayed. He did so and 
prevented the sale. He now sued X. to recover the 
amount deposited. Meld that the payment was nei- 
ther officious, nor voluntary, and that AT., who had 
enjoyed the profits of the land, was equitably liable 
for the sum paid to save it from sale. Khettub, 
MoHtJjr Baneejeb «. Haeadhun Chatteejeb 

[19 W. B., 287 

lie. Unconditional 

tender. — Beng. Reg. VIII of Kemp, J.—A. 

tender to stay a sale under Kegulation VIII, 1819, 
must be of the whole of the zemindar’s demand and 
without any condition as to its being kept in deposit 
by the Collector. Ram Chfen Bundopadhya v. 
Deopo Moyee Dossee . , 17 W. R,, 122 

117. ^ B a y ment to 

zemindar. — Beng. Reg. VIII of 1819, $. 13. — Payment 
to stay final sale. — The direction in section 13 of Ke- 
gulation VIII of 1819, that money paid into Court 
by a talookdar in order to stay the final sale shall 
be deducted from any claim of rent that may at the 
time be pending on account of the year or months 
for which the notice of sale may have been pub- 
lished, is satisfied by payment, not into Court, but 
to the zemindar. If a strictly literal construction 
were put upon the words ‘‘ into Court,” no payment 
effectual to stay the sale could be made, for the 
Court ” has nothing to do with these sales, which 
are managed by the Collector. Taeiny Debee v. 
Shama Chuen Mittee . I. Ii. R., 8 Gale., 954 

118. ^ Nature of pay- 

ment. — Loan to proprietor. — Beng. Act VIII of 
I860, s. 6 . — Money deposited to protect from sale a 
tenure advertised under the provisions of Act VIII of 
1865 must, under section 6, be considered as a loan 
made to the proprietor of the tenure, which becomes 
security to the depositor, who is entitled, on applying, 
to obtain immediate possession in order to recover 
the amount from any profits belonging to the tenure. 
Kaetick Suemah V. Bydonath Sabenee 

[10 W. R., 205 

119. Position of person making 

payment. — Beng. Reg. VIII of 18 19. -r- Suit for 
share of putni estate, — Mortgagee. — Plaintiff claim- 
ed an eight annas share of a putni as purchased by 
tbe official assignee of an insolvent, D., whom the 
Principal Sndder Ameen found to have been owner 
in his own right by inheritance of the share of the 
putni of which defendant’s ancestor, Q., having de- 
posited arrears of rent, was in possession as girurdar 
under the provisions of Regulation VIII of 1819. 
Seld that G. was substantially in the same position 
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as a mortgagee in possession under an usufructuary 
mortgage ; and that plaintiff, as a purchaser from 
such a mortgagor, would have no cause of action 
until the debt was paid off. Held that, as defend- 
ant’s plea of purchase from the alleged shareholders 
of the putni, in satisfaction of their ancestor G.’s 
lien, had proved unfounded, if they were permitted 
to fall back on their title as girurdars, the plaintiff 
must he allowed to show that the debt “ was realised 
from the usufruct of the tenure,” even though this 
had not been established in a suit instituted for 
the purpose,” Boistdb Chiten Bhubeo «. Taea 
Chand Baneejee ... 11 W. B.^ 357 

12. SETTING ASIDE SALE. 

(u) lEEEaULAEITY. 

120. Beng. Beg. VIII of 1819j 

S. 8, Application of. — Junglehuri tenures. — 
Section 8, Regulation VIII of 1819, refers to juiigle- 
buri tenures that existed at that time, and its pro- 
visions do not apply to any tenure created since the 
passing of that Kegulation. Munmohun Sing-h v. 
Watson & Co . . . . 2 Hay, 398 

121. Beng. Beg. VIII of 1819, s. 

8, Construction Residing in neighbourhood, 
— Attesting witnesses. — By the words “residing in 
the neighbourhood” in Regulation VIII of 1819, 
section 8, the Regulation does not make it impera- 
tive that the attesting witnesses shall he residents of » 
the village, hut may be taken to include men living 
within a short distance of the cutcherry. Mohinee 
Dossee v. Jtjg-godemba Dossee 

[W. B., 1864, 382 

122. — Substantial 

persons. — Attesting witnesses. — With reference* to 
the provision in clause 2, section 8, Regulation VIII 
of 1819, that the service of notice of sale of a putni 
talook shall he attested by three suhstautial persons, 
— Held that the word “ substantial ” must he under- 
stood in its ordinary sense, — i.e., men who have some 
stake in the community, men of local influence or im- 
portance and respectability,— and not bel taken to 
mean simply men who can readily he found. Gopal 
Kishoee Shooe v. Mudxjn Mohtjn Holbae 

[2W. B.,188 

Mohineb Dossee v. Jfggoditmba Bosses 

[W. B., 1864, 382 

123. ’ “ Substantial 

persons.^’ — Service of notice. — The provisions of 
clause 2, section 8, Regulation VIII of 1819, with re- 
gard to the notification of the sale of a putni talook 
for the arrears of rent under the Regulati(m, that 
the serving peon shall “ bring hack the receipFof the 
defaulter or of his manager for the same, or, in the 
event of inability to procure this, the signature of 
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Beng. Reg. VIII of 1819, s. 8, Construc- 
tion of — continued, 

three substantial persons residing in the neighbour- 
hood in attestation of the notice having been brought 
and published on the spot/^ are merely directory, and 
where there is proof that the notice was in fact 
served, the sale ivill not be vitiated by non-compli- 
ance with any of these provisions, — e.y., as where 
one of the witnesses attesting the service of the 
notice turns out not to be substantial.” A respect- 
able man, of good character, living and well known 
in the neighbourhood, may properly be considered a 
" substantial person ” within the meaning of clause 
2, section 8 of the Regulation. It is too limited a 
construction of that clause to hold that the wox'd 
“substantial” must be taken to mean a wealthy 
man, from whom damages could be recovered by the 
putnidar, supposing the attestation to be false. 
Ramsaeuck Bose n, Kamineb Koomabbe Dossee 
[14 B. L. R., 394 

S. C. Ram Saetjk Bose v, Monmohinee Dossee 
[L. B., 2 I. A., 71 ; 23 W. B., 113 

124, Sulsfantial per- 

sons, — Suit to set aside sale for irregularity, — Afon- 
service of notices , — Omission to tender rent, — In a 
suit to set aside the sale of a putui for arrears of rent 
under Regulation VIII of 1819, on the ground that 
proper notices were not sent, served, and published 
under section S, clause 2, the objection in order to 
succeed must he one of substance and not merely of 
form. The requirements of the Regulation as to the 
service of the istaliar, and the signing of the receipt 
by substantial persons, may be held to have been 
substantially performed where the persons signing 
are such as are usually expected to attest such a do- 
cmiient, persons who are treated with consideration, 
— e.g., ameens, mooktears, chowlddars. Pitambee 
Panda v, Damoodue Doss. Dassbe v. Pitambtje 
Panda 24 W. B., 120 

125, -Service of notice of sale, — 

JBeng. Meg. Vlllof lS19yS. 8, cl, 2.' — Non-service of 
notice^ Mffect of on sale . — Where a Court finds that 
the notice proscribed in clause 2, section 8, Regula- 
tion VIII of 1819, has been duly served, it need not 
find whether the peon who served the notice com- 
plied with all the directions of the Regulation as to 
what should be done in verification of such service. 
Omission to comply with those directions does not 
vitiate a sale under the Regulation, provided notice 
is duly served. SoNA Beebee v, Ladd Chand Chow- 
DHEY ..... 9W.B., 242 

126, — - — — ' Mr oof of service, 

— Onus prohandi. — ^Evidence Act, s. 196.— In a suit 
against a zemindar to reverse the sale of a putui 
tenure ftld under Regulation VIII of 1819, on the 
ground of non-serviee of notice, the onus of proving 
service lies on the defendant, according to the spirit 
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Service of notice of sale — continued. 

of section 106 of the Evidence Act. Doobga Chtjen 
SuEMA Chowdhby V, Najtjnooddeen 

[21 W. B., 397 

127. Froof of service. 

— Meng. Meg. VIII of 1819, s, 8, cl, 2. — Publica- 
tion. — Although the provisions of section 8, clause 
2 of Regulation VIII of 1819, specifying the manner 
in which proof should he given of service of notice 
of sale, are merely directory, it is iieverthless abso- 
lutely essential to the validity of a sale under the 
Regulation that the notice of such sale should be 
served in strict compliance with the directions given 
in the same clause and section of the Regulation. 
Bhugwan Chundee Dass V. Stjddee Ally 

[I. L. B., 4 Calc., 41 : 2 C. L. B., 357 

128. — Benf Meg. VIII 

of 1819, s. 8, cl. 2, — Froof of publication of notice 
before sale of putni ialoolc for arrears of rent. — The 
due publication of the notices prescribed by Regula- 
tion VIII of 1819, section 8, clause 2, forms an essen- 
tial part of the foundation on which the summary 
power to sell a putni talook for non-payment of rent 
is exercised by the zemindar, who, when instituting 
this proceeding, is exclusively responsible for such 
publication being regularly conducted. Although ob- 
jection to the form of the receipt, and the absence of the 
receipt itself, need not he regarded, if the fact of the 
due publication of the notices having been made is not 
matter of controversy (as held in Sona Fihee v. Lal- 
cTiand Cho'wdhrg, 9 W. M„ 242), yet where that fact 
was in doubt owing to the evidence of it not having 
been secured according to the provisions of the Regula- 
tion — a result due to the neglect of those represent- 
ing the zemindar, — the finding of the High Court 
that due publication had not been established by such 
proofs as were forthcoming was maintained by the 
Judicial Committee. Mahaeajah oe Bled wan v, 
Taeasundaei Deb I 

[I. L. B., 9 Cale., 619 : 13 C. L. B., 34 
L. R., 10 I. A., 19 

129. — Froof of puh- 

Ucation of notice.— Feng. Meg. VIII of 1819, s. 8. 
— Irregularity in sale. — Suit to set aside sale. — It is 
essential to the validity of a sale, held under Regula- 
tion VIII of 1819, of a putni estate for arrears of 
rent, that the notices of sale prescribed by clause 2, 
section 8 of the Regulation, should have been all 
duly and regularly published as therein directed. 
Baikantha Nath Singh v. Dhieaj Mahatab 
Chand . . 9 B. L. R., 87 : 17 W. B., 447 

Haeanath Gupta v. Jagannath Roy Chow- 
DHEY . 9 B. L. B., 89, note : 11 W. B., 87 

And as to what amounts to publication of notice. 
Raghab Chandea Baneejee V. Beajanath Kun- 
DU Chowdhey 

[9 B. L. B., 01, note : 14 W, B., 489 
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12. SETTING ASIDE SKlj'E.-^continiled, 

{a) lER,EatrLAEiTT — continued. 

Service of notice of sale — continued. 

ISO. Ground for 

netting aside sale. — Non-service of notice.- — The fact 
of no notice having been served in the inofussilis suffi- 
cient ground for setting aside a sale for arrears of 
rent, Nugendeo Chundee Ghose v. Musetjep 
Bibkb 15 W. R., 17 

Taea Chand Biswas v. Ram Jeebun Moostafeb 

[22 W. R., 202 

131 . Beng. Beg. VIII 

of 1819, s. 8, — Notice of sale, Buhlication of . — 
In a case of a sale under Regulation VIII of 1319, 
where the putni was a small piece of laiid> upon 
which there was no town or village or cutcherry of 
any kind, and the peon stuck up the notice in the 
Collector's office and also at the sudder cutcherry of 
the zemindar, and obtained the receipt of the de- 
faulter in the latter place, he was held to have carried 
out substantially, as far as he could, the provisions of 
the law regarding notice, Hueet Kisto Roy v. 
Motes Lalb Nundee . . ,14 W. R., 36 

132. Beng. Beg. VIII 

of 1819 . — It was held to be a far more exact com- 
pliance with the spirit of Regulation VIII of 1819 
to serve the notice which it enjoins at the place in 
which the defendant's gomashta was transacting and 
did habitually transact business, than at the cutcherry, 
which had not been in use. Hunooman Doss 
alias Nonetah Baboo v. Bipeo Chtten Roy 

[20 W. B., 132 

133. — — Beng. Beg. VIII 

of 1819, s. 8 . — 111 the case of a sale of a putni talook 
for arrears of rent, so long as the cutcherry at which 
notice on tlie defaulter, as required by Regulation 
VIII of 1819, section 8, clause 2, is served, is an ad- 
jacent one in which all the business of the defaulting 
putni is carried on, and is on land belonging to the 
defaulter, publication at that cutcherry is a sufficient 
publication. Mungazee Chapeassee v. Shibo Sooe- 
DUEEE . , . . . 21 W. R., 369 

134^ — ^ — Befig. Beg. VIII 

of 1819, s. 8. — Due puhlication of notice of sale . — 
Where there is a cutcherry upon the land of a default- 
ing putnidar, the notice required by section 8 of 
Regulation VIII of 1819 must be served there; hut 
where there is no such cutcherry, the notice should be 
published, in the manner required by the section, at 
the principal town or village within the talook. 
MAHAEAJAH of BuEDWAI!! V. Keisto Kamini Dasi 
[I. L. R., 9 Gale., 931 : 13 C. L. R., 427 

S. C. on appeal to the Privy Council. Mahaeaki 
OF Bitedwan V. Keishna Kamini Dasi 

[I. L. R., 14 Calc., 365 

135, Insufficient pud- 

licatlon of notice. — Suit for reversal of sale . — 
Where, in a suit to set aside a putni sale under 
Regulation VIII of 1819, it was proved that the 
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12. SETTING ASIDE ^kll^^-^continued. 

(o) Ieeegulaeity — continued. 

Service of notice of zsHq— continued. 

notice of sale was first stuck up in the cutcherry of 
the ijaradar (the melial having been let out in ijara 
by the putnidar), and, on the refusal of the ijaradar’s 
gomashta to give a receipt of service, it was taken 
down, and subsequently personally served on the 
defaulting putnidar at his house, which was at some 
distance from the putni melial, — Seld that the ob- 
ject of the provisions in Regulation VIII of 1819 as 
to service of notice of sale is not only to give notice 
of sale to the defaulter, hut also to the under-tenants, 
and to advertise the sale on the spot for the inform- 
ation of intending purchasers ; but though those pro- 
visions had not been strictly complied with, yet as 
the plaintiff (the putnidar) did not allege that in 
consequence of the defective publication there was 
not a sufficient gathering of intending purchasers, 
nor that the under-tenants were ignorant of the sale, 
and were jirejudiced by such ignorance, iior that the 
mehai was sold below its value,— HeW that the de- 
fect did not amount to a sufficient plea under sec- 
tion 14 for setting aside the sale. Bylcantlia Nath 
Shig V. BJiiraj Mahatab Ghand Bahadur, 9 B. L. 
B., 87, commented on and distinguished. Goxjeee 
Ball Singh v. Joodhisteeb Hajeah 

[I. L. R., 1 Gale., 359 : 25 W. R., 141 

136. Publication of 

notice of sale. — Material irregularity . — Beng. Beg. 
VIII of 1819, s. 8, cl. 2. — Clause 2, section 8 of Re- 
gulation VIII of 1819, which provides that a notice 
of sale under the Regulation shall be stuck np in the 
cutcherry of the zemindar, is not complied with by 
serving the notice upon the zemindar himself or his 
agent. The object of the Regulation is to make 
known to the holders of under-tenures and ryots and 
the residents of the place that the putni will be sold 
if the arrears are not paid off within the time speci- 
fied, and if the notice is not stuck up in the cut- 
cherry, as prescribed by the Regulation, there is such 
a material irregularity in the publication as will 
avoid the sale. Gobine Ball Seal v. Chand 
Hueey Maity „ . I. L, R,j 9 Gale., 172 

137 . Beng. Beg. VIII 

of 1819, s. 8. — Publication of proof of service , — 
Suit to set aside sale . — Compliance with the direc- 
tions in Regulation VIII of 1819 as to service 
of notice is essential to the validity of a sale under 
that Regulation. Where there was evidence of 
service upon the defaulter personally, hut not of 
service at his cutcherry, — JELeld that this was not 
sufficient, and that the sale must be set aside. Maha- 
rajah of Burdwan v, Tarasundari Bebi, L. B., 10 
I. A., 19 : I. L. B., 9 Calc., 619 ; and Maharajah of 
Burdwan v. Kristo Kamini Dasi, I. L. B., 9 Calc., 
931, folloAved. Mahomed Zamie v. Abdool Hakim 

[I, L. R., 12 Gale., 67 

# 

138. Putni tenure.-— 

Beng. Beg. VIII of 1819, s. 8, cl. 2, and s. 14 . — 
Bate of publication of notice . — The fact that the 
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(a) lEREaxJLARlTY — continued. 

Service of notice of zol^-^continued, 

receipt of the notice of sale was dated the 15th of 
Bysack, and therefore did not show that the notice 
had been published at some time “ previous to that 
day/" so as to satisfy the provisions of section 8, 
clause 2 of Regulation VIII of 1819, was held not to 
be sufficient ground for setting aside the sale of a 
piitni tenure for arrears of rent. There being nothing 
in the receipt to show the date on which the notice 
was published, no injury to the plaintiffi having been 
proved, and it appearing that more than the time 
prescribed by the Regulation had elapsed before the 
sale actually took place, the Court refused to set 
aside the sale. It would not he a “ sufficient plea "" 
within the meaning of section 14 that the receipt 
had been obtained, or the notification published, on, 
instead of previous to, the 15th of Bysack. Matungee 
Churn Mitter «. Mooreary Mohun Ghose 

[t L. R., 1 Calc., 175 : 24 W. B., 453 

139 . Beg. Till 

1819, s. 8. — Benami purchase . — Validity of 
sale. — A, and B. were co-sharers of a putni which 
was sold for arrears of rent by the zemindar and pur- 
chased by C, In a suit by A. against B., C., and the 
zemindar, the plaintiff alleged (1) that no sufficient 
notice had been given, and (2) that C. purchased be- 
nami for JB. Meld, on the question of notice, that 
once it was found that the notice had been posted up 
in the cutcherry of the defaulter in accordance with 
clause 2, section 8, Regulation VIII of 1819, it was 
not essential to the validity of the sale that any 
other notice should have been given to the defaulters 
themselves, or that the service should have been 
verified in the manner directed by the section. 
Meld, also, the benami purchase having been proved, 
that the sale must be considered good as far as the 
zemindar was concerned, and therefore the suit as 
against him must he dismissed with costs ; and that 
as against B. the parties were in exactly the same 
position as before the sale, B. being a constructive 
trustee for .4. Sona Beeheev. Ball Chand Choxodliry, 
9 W. B., 842 j and Koylash Chunder BanerjeeY, Kali 
Brostmno Choiodhry, 16 W. M., 80, cited and fol- 
lowed. JoTENDEo Mohun Tagore v. Debendro 
Monee , . . . . 2 C. L. R., 419 

(6) Other Grounds. 

140. Unregistered proprietor’s 

right to sue to set aside sale. — Butni talook.-- 
Tra7ufer of putni. — Begutered transferee. — Beng, 
Reg, VIII of 1819, s. 14. — Where a putni talook has 
been sold under the provisions of Regulation VIII of 
1819, an unregistered shareholder therein is entitled 
to sue for a reversal of the sale under the provisions 
of section 14 of the same Regulation. Chunder 
Febshad Roy v, Shutadea Kumari Shaheba 

» [I. L. R., 12 Calc., 622 

141. Fraud, — Stdt to set aside sale. 

Beng. Act nil of 1365. — Bight of purchaser . — 


SALE FOB ARREARS OP RBHT— cow- 

Mnued. 

12. SETTING ASIDE 8>Km—oonUmed. 

(5) Other Grounds — continued. 

Fraud — continued, 

A purchaser at a sale in execution of a decree held 
under Bengal Act VIII of 1865 could not be ousted 
from the property purchased by him without proof 
that the decree and sale were fraudulent, and that he 
(the purchaser) was a party to or had notice of 
the fraud. Damudab Roy r. Nimanund Chuckee- 
BUTTY . . 7 B. L. B., Ap., 1 : 15 W. B., 365 

142 . Colhision. — Suit 

hy tenant against purchaser to set aside sale. — Where 
a tenure had been sold under section 105, Act X of 
1859, in execution of a decree for the rent of land 
held under a mirasi pottah, a tenant in possession 
was at liberty to show^ that the decree had been obtain- 
ed by fraud and collusion against a person who had 
then no interest in the premises. JBoeeadaile v. 
Gregory , , 2 W. K., Act X, 63 

143 . — Beng. Meg. 

VIII of 1819.— Invalid sale.— A putni talook being 
about to be brought to sale under Regulation VIII of 
1819, the agents of the sharers were in attendance at 
the Collectorate on the day of sale, prepared to pay 
the rent due. Two of the agents (T. and jS.) happen- 
ing to be out of the way at the time, the lot was 
about to he called up. The third (K. ), without inform- 
ing the Collector or zemindar’s agent of their inten- 
tion to pay, or giving notice to the others, purchased 

* the putni. Meld that K.^s act w^as one of bad faith, and 
that the 4 annas shareholders whom he represented 
could not in equity be allowed to benefit by adopting 
the fraud. Meld also that, as betw^een the Collector 
and zemindar and the defaulting putnidars, the sale w^as 
valid ; but that it was void so far as it created a title 
in favour of the 4 annas shareholders to the 12 annas 
share, and K. must be treated as having made the 
purchase on account of, and as a trustee for, the 
12 annas shareholders. Koylash Chunder Baner- 
JEE V. Kalee Fbosunno Chowdhey 

[16 W. R., 80 

144 . Collusion . — Jw- 

valid sale. — Reconveyance of share sold. — Where the 
sale of a tenure for arrears of rent was brought about 
by collusion between the party in whose name it 
stood and the purchaser, with a view to get rid of a 
co-sharer, who had neglected to have his share trans- 
ferred to his name, — Meld that the transaction -was a 
private one, and not really an auction sale for the 
purpose of realising the zemindar’s rent, and that on 
payment of his share of the rent the above sharer 
w'as entitled to have his share reconveyed to him. 
Kishore Chunder Sein v. Rally Kinkue Paul 
Chowdhey , , , . 20 W. B., 333 

See Shibo Soonduree Dossee v. Panohcowree 
Chundra ... 14 W. B., 158 

SiDHEE Nuzur Ally Khan v. Ojoodhyaram: 
Khan . . .10 Moore’s I. A., 540 

[S. C. 5 W. R., F. C., 83 
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{b) Other Grounds— • 

Fraud — continued. 

145. — C ollu s io n . — 

Seng. Reg. VIII of 1819. — Sale lohere no arrears 
are due. — Rer Ainslie, It can only be on the 
ground that a sale is carried out in respect of arrears 
not really due that fraud and collusion can be 
imputed. Eam Churn Bundopadhya v, Dropo 
Mo YES Dossee ... 17 W. K .5 122 

146. — R eng. Reg. 

VIII of 1819. — Invalidity of sale. — Sale where no 
arrears are due. — A putni sale under Begulation 
VIII of 1819 is invalid if there was no arrear of 
rent at the date of sale, whether notice of the fact 
had been given to the Collector or not at the time of 
the sale. Shuroop Chunder Bhoomiok v. Pertab 
Chdnder Singh . . . .7 W, R.j 219 

147 . 1 — Sale after arrears have 

"been paid. — Suit to set aside sale. — Deposit of 
rent in Collectors treasury. — An estate was sold 
under clause 2, section 8, Regulation VIII of 1819, 
for arrears of rent due by a putnidar to the zemin- 
dar. Prior to the date of sale, the amount due was 
paid by the putnidar to an accountant in the Collec- 
tor's office, as ill satisfaction of arrears, hut no notice 
was given to the zemindar or Collector. A suit was 
afterwards brought to set aside the sale, on the 
ground that, in consequence of such payment, there 
were no arrears due at the time of sale. JBield per 
Norman and Macpherson, JJ., that the suit could 
not be maintained. Fer Mitter, J. — if the custom 
of the Collectorate was, as alleged by the plaintiff, 
for payments in satisfaction so to be made to the 
Collector's accountant, the sale ought to be set aside. 
Krishna Mohan Shaha v. Aetabuddin Mahomed 

[8 B. L. K., 134: 15 W. B., 560 

148. Sale by zemin- 

dar tvith notice (though irregularly served) that 
arrears of rent have been deposited. — Where a 
zemindar puts up a putni for sale, under Begulation 
VIII of 1819, knowing that the rent due to. him has 
been paid into Court by the putnidar, the sale is in- 
valid, even if the notice served on the zemindar was 
illegally served. Tara Soondureb Debia v. 
Badha 800 NDUR Boy . . 24 W, R,, 63 

149. Sale under decree alleged 

to be against wrong person.— Act VIII 
of 1865. — Registered tenant. — The plaintiff pur- 
chased, on 28th of September 1866, the right, title, 
and interest of one FL. in a certain tenure of which 
G. was the registered tenant. Previously the zemin- 
dar had brought a suit against G. for arrears of rent 
of the tenure and obtained a decree, in execution of 
wliicli the tenure in question was, on 29th April 
1867, sold to the defendant under Bengal Act VIII 
of 1865. In a suit by the plaintiff for a declaration 
of his right in the tenure, and for reversal of the 
sale to the defendant, — Field that the suit by the 
defendant was rightly brought against G*., who was 
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Sale under decree alleged to be against 
wrong person — continued. 

the registered tenant; and the arrears being actually 
due and the sale a bond fide one, such sale was valid 
and binding as against the plaintiff. Patima 
Khatun V. Collector oe Tippbrah 

[8 B. L. B., 4, note : 13 W. B., 438 

150. Decree for sale set aside 

on review, — Bond fide purchaser. — Suit to set 
aside sale. — A. purchased a share of B.^s talook at 
an auction sale in execution of an ex parte decree 
obtained against B. under section 105 of Act X of 
1859. B. obtained leave under section 58 of Act X 
of 1859 to revive the suit, and succeeded in getting 
it dismissed. He now sued to set aside the sale to 
A. Held that the sale to A. was binding against' 
E., notwithstanding that the decree in execution of 
which it had taken place had been set aside in re- 
view, provided the sale was bond fide. Jan Ali v, 
Jan Ali Chowdhby 

[1 B. L. R., A. C., 56: 10 W. R., 154 

151 . Decree for sale set aside 

for fraud. — Suit to set aside sale. — In a suit to 
annul the sale of an under-tenure in execution of a 
decree under Act X of 1859, which was subsequently 
set aside on the allegation that it had been obtained 
collusively and by fraud, it was found that neither 
the decree-holder nor the purchaser was guilty of 
any fraud. Held that the mere circumstance of 
the decree under which the sale had taken place 
having itself been set aside did not invalidate the 
sale, the plaintiff* having failed to show that the pur- 
chaser was a party to the fraud which led to the 
decree and sale. Jugul Kishoeb Banerjee v, 
Abhaya Charan Sarma . 1 B. L. B., A. C., 84 

Mohesh Chunder Bagchee v. Dwarkanath 
Moitro . . , .24 W. R., 260 

152. Sale wbile warrant is in 

force against moveable property.— Act 
VIII of 1869, s. 61. — Irregularity in sale. — Suit to 
set aside sale for irregularity. — Under section 61 
of Bengal Act VIII of 1869, a sale for arrears of 
rent, while a warrant against the moveable property 
of the debtor is still in force, is not merely irregular 
but void. A suit will lie to set aside an auction sale 
for arrears of rent where the decree-holder himself 
becomes the purchaser, on the ground of irregularity 
in conducting or publishing it, unless it be shown 
that the judgment-debtor has failed to set the sale 
aside in a proceeding under the Civil Procedure Code, 
or, having full opportunity of so doing, has neglected 
to do so. Ujolla Dasi v. Dhiraj Mahatab Chanb 

[7 C. L. B., 215 

153 . Want of material injury. — 

Beng. Reg. VIII of 1819.— A. purchaser under a 
sale for arrears of rent is not entitled to have the 
purchase set aside on the ground merely of an ir- 
regularity in sticking up the- preliminary advertise- 
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(b) Other Grounds— 

Want of material injury— co?^;^'^w^^eQ5. 
ment, unless Ee can show that he has been prejudiced 
thereby. Joynub Bebee ». Ahamed Jan 

[Marsh., 31: 1 Hay, 68 

154 , Want of notice of suit for 

arrears. — Sttit to set aside sale, — No suit will lie 
to set aside the sale of an estate in execution of a 
decree for arrears of rent at enhanced rates accord- 
ing to a prior decree for enhancement suhseq^uently 
reversed on special appeal, on the ground of want of 
notice of the suit for arrears of rent. DoOEGA 
Peeshad Pal Chowdhey «. Jogesh Peokash 
Gongopadhya . . .4 W. R., Act X, 38 

155 , Want of notice of sale. — 

Bond fide purchaser . — If a putni is sold for arrears 
of rent without the notice required by Regulation 
VIII of 1819, the sale is informal and can be set 
aside notwithstanding the Iona fides of the pur- 
chaser. Mobaeijck: Aii v, Ameee Aii 

[21 W. B., 252 

150 , — . — 'Unregistered 

tenant, — Purchaser. — Suit to set aside sale. — The 
purchaser of a tenure which is liable to be sold under 
Regulation VIII of 1819, who has not registered his 
name as tenant, is not entitled on a sale of the 
tenure to notice of sale, and a suit brought by him 
f er reversal of the sale on that ground was dismissed. 
Dhunptjt Singh Roy v. Villayet Ali 

[13 B. L. R., 153, note : 15 W. R., 211 

Also Bhobo Tasinee Dossee r. Peosonnomoye 
D oss EE . . , 13 B. L. B., 150, note 

Gossain Mungul Doss n, Roy Dhtjnput Singh 

[25 W. B., 152 

157 , Vagueness of specification 

and notice of sale. — Act X of 1869, s. 104 , — 
Want of clearness in the specification of the arrears 
and costs for which a sale takes place, or in the mode 
in which the notice is published, is not an irregu- 
larity vitiating a sale for arrears of rent if fraud is 
absent. AIahomed Ayenoobbesn v. Kalee Doss 
Chunbo . . • . .15 W, B., 279 

158, Absence of one share- 

holder’s name from proceedings.— 
lari'tg affecting validity of sale , — Where a tenure w^as 
duly sold for arrears of rent under Act X of 1859 and 
Bengal Act VIII of 1865, the absence of a share- 
holder’s name from the proceedings did not as a 
matter of law invalidate the sale as against him. 
Dooebijoy Mahtoon V. Peitheb Naeain Singh 

[14 W. R., 30 

159 , — Fixing date of sale.— 

— Custom, — Uniformity of f radices — As regards the 
date fixed for sale and the era to he followed, the inten- 
tion of the Regulation was to lay down a uniform 
practice in each locality. Uniformity being the 
essential requirement, and the particular date only 
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Fixing date of sale — continued. 
the form of enforcing regularity, a practice which 
has been established for a course of years and which 
is reasonable and convenient in itself, is not liable to 
objection on a mere point of form. Pitambbb 
Panda v* Damoodub Doss. Basses r>, Pitambue 
Panda . ' . . . .24 W. E., 120 

100 , Era. — Error 

in advertisement of date, — According to Regulation 
VIII of 1819, the sale of a putni tenure for arrears of 
rent must take place on a day in the Bengali month of 
Jeyt. When a sale was advertised to take place on 
the 5th Jeyt 1269, which date was erroneously 
stated in the sale notice to correspond with Saturday, 
May 17th, 1862, -whereas the 5th Jeyt was in fact 
Sunday, May 18th, and the sale took place on Satur- 
day, the 4th Jeyt, the sale was held to he illegal, in 
consequence of its not having taken place on the 5th 
Jeyt, or any subsequent date to which it might have 
been adjourned after due notice. Bechaeam 
Mookeejeb V* Issue Chundee Mookeejee 

[W. B., 1864, 4 

101 , Change of date of sale. — 

Sale not for full arrears. — Brand* — Suit to set aside 
sale, — In a suit to set aside a sale for arrears of rent 
due up to Aughran 1262, the plaintiff, who claimed 
under a deed of conditional sale, was held not entitled 
to a decree on the following grounds. The change 
of date of sale from a holiday to the next advertised 
public sale day was not in this case such a postpone- 
ment of the sale as to require any new distinct 
notification. A sale is not invalid because it is not 
for the full complete arrears due at the end of the 
year ; it may take place at the end of the year for 
such arrears as may then be existing. No fraud or 
collusion was proved to justify the sale being set 
aside. Fobbes v, Peotap Singh Doogue 

[7 W. B., 409 

162. — ^ — Postponement of sale.— 

Discretion of Court, — A sale in execution of a decree 
under Bengal Act VIII of 1869 can he postponed at 
the discretion of the Court only when the postpone- 
ment is shown to promise benefit to the judgment- 
debtor, i.e., that it will put him in a position to 
satisfy the demand, or wiien an immediate sale would 
he likely to entail injury to *hiin, while a postpone- 
ment would cause no serious prejudice to the decree- 
holder. Janoeeenath Mookeejee V, Eadha Mo- 
HUN Chatteejeb . . .20 W. R.5 130 

163. Mad, Act 

VIII of 1865 (Bent Becovery Act), s, 83. — Ad« 
jourmnent for want of bidders to next day. — Duty 
of officer conducting sale. ^ A sale of land for arrears 
of rent under the provisions of the Rent Recovery 
Act having been advertised for a certain day, was, 
owing to the absence of bidders on that day, ad- 
journed and held on the day following by the officer 
empowered to sell, — Seld that the sale was invalid. 
Palani v. Sivalinga , . I. L. R., 8 Mad.^ 0 
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12. SETTING ASIDE ^klM-^continued. 

{h) Othee Geounbs — continued, 

184. — Inadequacy of price. — 

Ground for setting aside sale, — Inadequacy of price 
is no ground for setting aside a sale regularly held 
for arrears of rent under the putni law. Mtjngazee 
■Chapeassee -y. Shibo Soondueeb . 21 W. B., 369 

165. Irregularity not caused 

Dy act or omission of deeree-liolder.—Ac^ X 
of 1859, s. 104, — Damages, — Section 104, Act X of 
ISSOa does not enact that the decree-holder is to pay 
-damages whenever it may be found that there has 
been an irregularity in publishing the sale processes, 
wholly irrespective of the question whether such 
irregularity was caused by his acts or omissions. 
Kamchbnder Suemah Chuckeeeuttt Kabee 
Chukbbe Singh , . « 7 W. B., 307 

166. Omission to tender before 

sale. — Inclusion of irreooverahle charges, — Where 
there is no tender before sale of the amount of rent 
due, a sale uuder Regulation YIII of 1819 cannot be 
set aside merely because some charges were included 
which might not strictly be recoverable under the 
Regulation, where the zemindar in his petition clearly 
distinguished the amount due for rent from such 
■charges. Pitambee Panda Damoodub Doss. 
Dassee y. Pitambee Panda . 24 W. B., 129 


13. EFFECT OF SETTING SALE ASIDE. 

167. Beeovery of pure.liase- 

money. — Decree for 'pur chase-money . — "Execution , — 
Fresh suit, — Interest on deposit, — In a suit to set 
aside the sale of a putni tenure, where a purchaser is 
made a co-defendant under section 14, Regulation 
VIII of 1819, and it is decreed that the purchaser 
may recover the puixjhase -money from the zemindar 
defendant, — Meld that the purchaser may proceed in 
execution without a fresh suit. If the purchase- 
money of a putni is in deposit in the Gollectorate, 
and the zemindar, judgment-debtor, fails to assist 
the judgment- creditor in recovering his dues, he is 
liable for interest on the entire sum. Peeolabl 
Gossain V , Gxan Tueenginee Dossia 

[13 W. B., 161 

168. — Sale where no 

putni tenure exists, — Meld by Jackson, J, (Mookee- 
JEE, J., duhitante), that a zemindar who puts up for 
sale a putni under Regulation VIII of 1819, guaran- 
tees to the purchaser that there are some lands 
appertaining to the piitni, and if it turns out that 
there are no such lands (that there is in fact no such 
putni), the purchaser will he entitled to recover his 
purchase -money. Khelet Chendee Ghose a. 
Eishen Gobind Deb , . 16 W. B., 128 

169. Befund of bonus paid to 

purchaser on Ms purchase, — Lease, Construction 
of, — Landlord and tenant, — Failure of consideration. 
-—Sale sulsequently set aside . — The clef endants, after 


SALE POE ABBEARS OP BEHT— cow- 

tinued. 

13. EFFECT OF SETTING SALE ASIDE ' 

— continued. 

Refund of bonus paid to pureliaser on 
Ms purchase — continued, 
purchasing a putni talook at an auction sale for arrears 
of rent under Regulation VIII of 1819, granted a 
dur- putni lease to the plaintiffs (the former clur-putni- 
dars) and received a bonus .of Bl,199. The auction 
sale being five years afterwards set aside, — Held that 
the plaintiffs were entitled to a refund of the bonus, 
although they had not been dispossessed, but bad 
simply reverted to tbeir former position as diir-putni- 
dars under the former pntnidar. TaeachAND BiS- 
WAS y. Ram Gobind Chowdhey 

[I. L. R., 4 Calc., 778 : 4 O. L. B., 20 

170 ^ Indemnification for pay- 

ments of rent while sale existed. — Beng. Reg, 
VIII of 1819, s, 14, cl, 1. — WHiere a zemindar sells a 
jiutni tenure for arrears of rent and the sale is after- 
wards set aside, the purchaser can, under Regulation 
VIII of 1819, section 14, clause 1, require the Court 
to compel the zemindar to indemnify him on account 
of all payments of rent which he may have made, 
and if he does not do so, he cannot set up his loss in 
answer to a liability which he has incurred. Taea- 
CHAND Biswas v, Naeab Ali Biswas 

[1 C. L. B., 236 

171 . Position of holder of 

chahar-putni. — Sale. — Under-teJiures. — Fur- 
chaser, Liahility of. — The holder of a chahar-putni, 
or other subordinate tenure, whose tenure has been 
brought to an end by the sale for arrears of rent of a 
superior tenure on which his own was dependent, is, 
upon such sale being set aside, remitted to his previ- 
ous position, and is entitled to recover possession of the 
land comprised in his chahar-putni from the pur- 
chaser or any assignee of the purchaser at such sale, 
and he can do so notw’ithstanding tliat he himself took 
a diir-pntni, including the land he had held as chahar- 
pntnidar, from the purchaser at such sale, and that this 
dur-putni was afterwards sold in execution of a decree 
against himself, and purchased at such last-mentioned 
sale by the person whom he seeks to evict on the 
strength of his original title. Sbeenaeain Bagcheb 
V , Smith 

[I. ja. B., 4 Calc., 807 : 4 O. L. B., 148 

172, Order for refund of pur- 

claase-moiiey, — Beng, Reg. Till of 1819 . — 
Motice of sale. — Setting aside sale. — Refund of pur- 
chase-money. — If a putni is sold for arrears of rent 
without the notice required by Regulation ^^III of 
1819, the sale is informal and can be set aside, not- 
withstanding the honafides of the purchaser. Where 
such a sale was so set aside and the lower Appellate 
Court refused to make an order for refund of the 
purchase-money, the High Court in special appeal, 
and with reference to section 14, clause 1 of the Re- 
gulation, declared the purchaser entitled to a refund 
with interest. Mobaeeck Abi v. Ameeb Ali 

[21 W. B., 252 
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See Act XI op 1859, s. 5. 

[12B.L.B.,297 

See Cases under Benami Transaction 
— Cebtieied Purchasers-- acts XII of 
1841, I of 1845, AND XI of 1859. 

See Daai AGES— Suits foe Damages— 
Breach of Contract. 

[I,L.E.,1 Calc., 406 
1 W, E., 72 

See Enhancement of Rent— Exemption 
from Enhancement by Uniform 
Payment of Rent, &c.— Proof of 
Uniform Payment. 

[I. L. E., 4 Calc., 793 
B. L. B., Sup. Vol., 623 

See Limitation Act, 1877, art. 95 (1871, 
ART. 95) „ I. li. S., 3 Calc., 300 

I. L. E., 9 Mad., 457 

See Pre-emption— Right of Pre-emp- 
TION . . I. L. R., 1 All., 277 

See Relinquishment of Tenure. 

[I. li. R„ 1 Bom., 577 

Suit to set aside— 

See Co-sharers— Suit by Co-sharers 
with respect to the Joint Property 
—Possession . 7 B. L. E., Ap., 42 

See Partition — Miscellaneous Cases. 

[5 B, I*. B., 136 

1. RIGHT TO SELL. 

1 . Eight of Government.— When- 

ever the land revenue is in arrear. Government is en- 
titled to sell the land and to realise its due, whoever 
IS the defaulter. Balkbishna Vasudev o. Mad- 
HAVEAV Naeayan . . I. L. E., 5 Bom., 73 

' ■■ H I.. I I A 

Megs, XIV of 1793 and VII of 1799. -Bang, Beg. 
V 0 / 1812.— By Regulations XIV of 1793 and VIII 
of 1799 the Governor General in Council may order a 


— continued. 

1. RIGHT TO continued. 

Eight of Government— 
sale for arrears of a monthly instalment of revenue 
before the close of the year ; but in order to warrant 
that act there must be an arrear of a previous year 
or of a montbly instalment. The existence of a writ- 
ten engagement or kisthandi is not a condition pre- 
cedent to the right to enforce the payment of the reve- 
nue by monthly instalments, provided the monthly in- 
stalments be fixed and determined. By Regulation V 
of 1812, if there he an arrear of the annual assessment, 
or of a fixed monthly kist or instalment of that assess- 
ment, unpaid on the first day of the following month, 
the Governor General in Council may order a sale, and 
the Board of Revenue may direct the whole estate of 
the defaulting zemindar to be sold. When the 
monthly instalments are fixed and determined, the Gov- 
ernment does not forego the right of selling the ze- 
mindti-i on default being made in payment of these 
instalments, by taking a bond from sureties by which 
the estates of the sureties also were rendered liable 
for the payment. KiRT Chundee Roy v. Govern- 
ment 

[5 W. E., F. O., 41: 1 Moore^^s I. A., 383 

2. PROTECTED TENURES. 

a Act XI of 1859, s. Zl.^Bower 

of purchaser to avoid incumbrances. — Right of ocou* 
pancg. — The title of a purchaser at a sale for arrears 
of Government revenue, to void an under-tenure and 
eject the tenant, will depend upon whether the ten- 
ure is protected under any of the clauses of section 
37 of Act XI of 1859, and whether the tenant has a 
right of occupancy. If the tenant can prove such a 
right, he cannot be ejected under section 37. Sheo 
P uRSHUN Singh v. Rajendro Kishore Singh 

[12 W. E., 123 

4 , of transferee of 

purchaser at sale for arrears of revenue. — The 
rights which are conferred upon a purchaser at a 
a sale for arrears of revenue under Act XI of 1859, 
section 37, are capable of being transferred to another 
person, if the transfer follows immediately upon the 
sale or within a reasonable time thereafter. Koylash 
Chunder Dutt V. JuBOE Ali . 22 W. R., 29 

5 ^ Jiight of purchaser 

to avoid under-tenure. — When a putni granted by 
a Hindu widow, though in appearance a duly regis- 
tered tenure falling within the 3rd exception of sec- 
tion 37, Act XI of 1859, was in reality a fraud which 
the owner or reversioner might have avoided, — Held 
that a revenue sale passes the right of avoiding it to 
the auction-purchaser. Ram Chundee Chuckee- 
BUTTY V. KASHINATH MoETEO 

[W. B., 1864, m 

0^ purchaser to 

avoid under-tenure. — Beiig. Act VIII of 1865f s, 
16. — Resident and hereditary cultivator. — A certain 
chur having been converted into two estates paying 
Government revenue, the plaintiffs became the pur- 


( 5343 ) 




DIGEST OF GASES. ( 6344 > 


SAIiB BOB ARREARS OP REVENUE 

— ao7itinued, 

2. PKOTECTED TENURES— 

Act XI of I859j s, 37 — continued, 
cliasers of one of tliese estates at a sale for arrears of 
revenue and of a howala lease of the other at an auc- 
tion sale for arrears of rent, and brought a suit in 
virtue of section 37 of Act XI of 1859, and section 16 
of Bengal Act VIII of 1865, to avoid the tenures of 
the defendants, who held, in shikmi talookdari and 
howaladari tenure, lands appertaining to both estates. 
The defendants admitted the alleged nature of their 
holdings, but claimed exemption from eviction on the 
ground that their ancestor, more than twelve years be- 
fore, had cleared and cultivated the laud and built a 
house thereon, and that since his death they them- 
selves bad continued to cultivate the land and reside 
upon it. The lower Courts having found that the de- 
fendants were hereditary and resident cultivators, it 
was held that the defendants were entitled to the be- 
nefit of the proviso in section 16 of Bengal Act VIII 
of 1865, the words of that proviso being wide enough 
to embrace every resident and hereditary cultivator 
iiTespective of his denomination. Mahomed Assak- 
OOLLAH ChOWDHEX V , ShAMSHIB AlI 

[4 C. L. R., 165 

7. Garden and home- 

stead land with tanks. — Wliere a party had occupied 
land for about forty years under a howala lease, and | 
had made tanks, gardens, and homesteads, he was * 
held to be protected under Act XI of 1859, section 
37. Grish Chhnder Baneejeb v. GunaA Dooeoa 

[25 W. R., 60 

3^ Protection from effect 

of sale, — Land 'planted as garden. — A landlord can- 
not, by planting a garden in any portion of his estate, 
become, quoad such plantation, his own ryot, so as to 
bring the land so planted under the protection of 
Act XI of 1859, section 37, in the event of his estate 
being sold for arrears of revenue. Boon Chand Jha 
Ldthoo Moodee . . .23 W. R.^ 387 

9. Garden land . — Under- 

tenures. — Avoidance of tenure. — Leases of lands 
which may not have been expressly leased for the 
purpose of making gardens thereon, but on which 
gardens have subsequently been made, are, under the 
provisions of Act XI of 1859, section 37, clause 4, 
protected from avoidance by a revenue auction-pur- 
chaser. Gobind Chtjndea Sen v. Jot Chundba 
Bass . . . . I. L. R., 12 Calc,, 327 

10^ Permanent structures 

and improvements. — Suit to avoid incumbrances. 
— In, a suit to avoid an under- tenure hy the pur- 
chasers at an auction sale for arrears of Govern- 
ment revenue, the defendants contended that the 
tenure was created prior to the permanent settle- 
ment, and that some portion of the lands comprised 
in it were covered with permanent structures and 
improvements, and that, accordingly, it was protected 
under exceptions 1 and 4 to section 37 of Act XI of 
1859 j but the lower Court gave a decree to the plain- 
tiffs and annulled the under-tenure. Keld by White, 
J., that, notwithstanding a party may fail to show 


SAIiB FOR ARREARS OE REVENUE 

-—continued. 

2. PROTECTED TENURES—cow^mMec^. 

Act XI of 1859, S. Z1 ’-continued, 
that his tenure was created prior to the permanent 
settlement, yet he is entitled to the benefit of the 4tli 
exception in respect of any permanent structures 
that may he upon his holding. Bhago Bibee v. 
Ram Kant Roy Chowdey . I. L. R., 3 Gale., 293 

11. Under-tenure- 

holders. — Ryots, Rights of , — Improvements on land. 

— A person holding land which is not j)rotected from 
the operation of section 37 of Act XI of 1859 by any 
of the first three exceptions, is yet entitled to the 
benefit of the 4th exception in respect of any of 
the items mentioned therein which may have been 
established on the land ; and there is nothing in the 
words of the exception confining the benefit of it to 
tenure or under-tenui’e holders, and excluding the 
ryots from it. Shago JBibee v. 'Ramhant Roy Chow- 
dhry, I. L. R„ 3 Calc., 293, followed. The benefit 
of the 4th exception to section 37, Act XI of 1859, 
must be limited to improvements effected bond fide 
and to permanent buildings erected before the revenue 
sales, and should not be conceded to anything subse- 
quently constructed, or which appears to have been 
constructed merely for the purpose of defeating the 
rights of an auction-purchaser. Subject to this re- 
servation, it does not matter whether the improvements 
have been effected by the present holder or by some 
previous occupier. Ajgtje Ali v. Asmht Ali 

[I. L. R., 8 Calc., 110 : 10 C. E. R., 87 

3. SALE OF SHARE OF ESTATE. 

X2. Separation of estate.— 

XI of 1859, ss. 10,11, and Shares’^ of a 7 i 

estate. — The portion of an estate for which a separate 
account is opened under sections 10 and 11 of Act XI 
of 1859, and the portion from which it is separated, 
are equally “ shares ’’ within the meaning of section 
10. The latter (though it may for convenience's 
sake he termed the parent estate) cannot be consider- 
ed an entire estate wit|pn the meaning of section 37, 
but is still a share aha liable to all the incidents of 
a share. Mohohur Mookeejeb v. Htjbomohtjn 
Mookerjee .... 1 W. R.j 27 

13. Act XI of 1859, 

s. IS. — Application for separate account loilhout 
order of Collector. — Section 13, Act XI of 1859, 
does not say that when an application has been made 
for a separate account, but when a Collector shall 
have ordered a separate account, that he is to put up 
to sale only the sW’e in respect of wliich an arrear 
of revenue may be due. An order setting aside the 
sale as to the plaintiff’s share therefore reversed on 
appeal. Rajendro Kishore Naraih Singh v. 
Doobga Koonwab ... 7 W. R., 154 

14. Jet XI of 1859, 

s. 11. — Share of estate. — A sharer of a joint talook, 
whose share consists of a specific portion of land, 
can obtain protection from a sale for arrears of 
revenue only under section 11, Act XI of 1859. 
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■SALE FOR ARREARS OF REVENUE 

— continued. 

3, SALS OP SHARE OF ESTATE— 

Separation of estate — continued. 
inon registry o£ tlic talook as a shikmi talook under 
tliat Act will not preclude any person thinking him- 
self wronged by such registry from suing for the 
cancclment of the same. Go UK Chundee Goopto 
V. Taka Moneb ... 6 W. R., 21"/ 

15 . Act XI of 1859 > 

s. 11. — Separation of shares. — The proprietors of a 
certain lot having obtained a separation of their 
shares under section 11 of Act XI of 1859, there re- 
mained one share (comprising one village and one 
third of three other villages) w’hich was sold for ar- 
rears of revenue, and purchased by W. Of this 
share W. sold one village to P., who agreed to pay 
a certain sum as his share of the Government jum- 
nia, and then applied to the Collector to open a sepa- 
rate account at the rate which had been agreed upon. 
The shareholders having objected, the Collector re- 
ferred the parties to the Civil Court under section 
12. P. then brought a suit in the Civil Court for a 
separate account. Held that there was no legal 
objection to plaintiff having his separate share 
opened at the rate he mentioned, even if the jumma 
on the share which remained in TF.^s possession was 
excessive ; for if the whole estate were put up to sale 
for arrears on account of that remaining share, the 
other shareholders could always protect themselves 
by paying the sum due. PooKEO Chunpee Banee- 
JEE V. Ram Kanaye Ghosb . 12 W. R,, 24S 

la Act XI of 1859, 

ss. 10, 11, and 13. — Separation of shares. — Suit by 
purchaser at private sate for possession of specific 
share. — The proprietors of a joint mehal, the jumma 
of which had been partitioned under section 10, Act 
XI of 1859, were in possession of specific shares 
under a private arrangement among themselves, but 
had not obtained separation of shares under section 
11. One of the proprietors sold his share to the 
plaintiff, and the shares of two other proprietors 
who made default in payment of the revenue were 
sold under section 13, Act XI of 1859, and purchased 
by the defendants. In a suit for exclusive possession 
of the share purchased by the plaintiff, — Held that 
the defendants acquired by their purchase an inter- 
est in the pi'operty as an undivided estate, and the 
plaintiff was not entitled as against them to have 
exclusive possession of any specific share. Guno-a- 
PEEJT Missek V . Kheeeoo Munpul 

[14 B. L. R., 170 : 22 W. R., 440 

4. INCUMBRANCES. 

(c?) Geneeally. 

17, Limit of power to avoid 

incumbranes.— XI of 1859, s. 11.— Pur- 
chaser of entire estate. — The power of a purchaser at 
a revenue sale to annul all incumbrances is limited 
to jmrehasers of entire estates. Kaiipass Ghose 
V. CiiANPEA Mohtni Dasi . . 8 W. R., 68 

Maphub Chundeb Chowphey v. Peomotho- 
NATH Roy . . . 20 W. R., 264 


SALE FOR ARREARS OF REVENUE 

^continued, 

4. INCUMBRANCES— 

(5) Act I or 1845, 

13. Object of act. — Fraudulent ptir- 

chaser. — Sale by mortgagee. — Act I of 1845 was 
not designed to protect a fraudulent purchaser as to 
the question whether a plaintiff could in point of 
law insist, notwithstanding an auction sale for ar- 
rears of revenue, that as against liim the sale ouglit 
to he viewed as a private sale. Held that, under tlie 
circumstances,~a fraudulent devise to bring about 
the same being alleged, — the sale must be considered a 
private sale. The exception that a fraudulent pur- 
chaser at an auction sale by a mortgagee will not 
defeat the equity of redemption, is an exception to the' 
rule that a sale for arrears of revenue gives a title 
against all the world. Siphee Nuzue Ally Khaf 
V. Ojoophyaeam Khan 

[10 Moore’s I. A., 540 : 5 W. R., P. C., 83' 

19. Right to avoid incam-- 

brances. — Right of purchaser. — QucB?'e, — Whether 
the auction-purchaser under Act I of 1845, at a sale 
for arrears of revenue, was entitled to take free of all 
incumbrances created by the defaulting proprietor, 
JUGGOPESHUBY DOSSIA V. UmaCHUBN RoY 

[7 W. R., 237 

20. Right of auction- 

purchaser. — Act I of 1845, s. 26 . — An auction-pur- 
chaser of a zemmdari at a sale for arrears of revenue 
is not entitled, under section 26, Act I of 1845, tO' 
eject a holder of a lakhiraj tenure though held under 
an invalid title. Booega Pbeshad Chowphey -y. 
Rajendue Naeain Roy . . 2 Hay, 121 

21. Agreement by 

former oioner as to division of chur. — Act I of 1845, 
s. 26. — A purchaser at a sale for arrears of Govern- 
ment revenue, suing to establish liis right to chur 
lauds which had accreted to the purchased estate, is 
not bound by an agreement entered into by the prior 
owner with the owners of the adjoining estate to- 
divide the chur equally ; such an agreement is an 
alienation of, or incumbrance on, the purchased 
estate, and therefore, under section 26 of Act I of 
1845, void as against the purchaser {dissent mite 
Campbell, J.). But per Noeman, J., and Campbell, 
J., it would seem that purchasers under any of the 
sale laws since Act XII of 1841 may be bound by 
a decree in a boundary suit against the prior owner. 
Boykuntnath Chatteejee V. Ameeeoonissa 
Khatoon , . . . 2 W. R,, 191 

22. Act I of 1845, s. 

26. — Mohurrari tenant in Benares, Right of . — Section 
26 of Act I of 1845, which enables auction-purchasers 
at sales for arrears of revenue to eject tenants in the 
province of Benares, was by section 1 of Act X of 1859 
made subject to the modifications contained in the 
latter Act. Therefore, notwithstading a sale by 
auction for arrears of revenue, a mokurrari tenant 
in the province of Benares is entitled to receive a 
pottah at the fixed rent theretofore paid by him. 
Munro V, Baluoe Singh 

[1 N. W., 158 ; Ed. 1873, 235 
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SALE EOB ARBEAES OE REYEHUE 

— continued. 

4. INCUMBRANCES-coM^^*?awe4J. 

(&) Act I OF 1845 — continued., 

Biglit to avoid mcuiiibraiices-eo?3^'im«e^. 

23. Act I of 1845, s. 

26j cl. 8. — Furchaser^ s right to evict. — Kliodhast 
hadimee ryot. — Possession as a kliodkast kadimee 
ryot having a right of occupancy (hut not merely as 
a khodkast ryot for twelve years) harred an auction- 
purchaser's right of eviction under clause 3, section 
26s Act I of 1845. Lotf Ali Kean u. Kashee Dyal 

[1 W. R., 6 

24. Act I of 1845, s. 

26. — FJmhankments. — Embankments are not incum- 
brances liable to be extinguished under section 26, Act 
I of 1845, which refers only to tenures and leases. 
CoIjIictoe op 24-Peeounnahs V. Joynabain Bose 

[W. B., F. B., 17 : 1 Ind. Jur., O. S., 101 

(e) Beng-al Req-ttlation XI OP 1822. 

25. Eiglit to alter arrangements 

as to rent . — Purchase by Government. — Position 
of old proprietors . — An estate having been sold for 
arrears of revenue under Regulation XI of 1822, it 
was purchased by Government, and the Government 
as landlord raised the rents throughout the property. 
P[eld that the revenue sale cancelled all former 
arrangements entered into intermediately by the for- 
mer proprietors, and that the fresh settlement made 
by Government with the present proprietors would not 
restore former arrangements and rates because they 
happen to he the heirs of the former proprietors. 
Gijngamonee -r. Lxjteepoonissa Chowdheain 

[7 W. R., 196 

20. Bight to cancel talookdari 

tentire. — Settlement. — Right to eject. — The Govern- 
ment purchased the zemindari rights in a pergunnah 
under Regulation XI of 1822 at a sale for arrears of 
Government revenue, and re-settled one of the talooks 
in the pergunnah (which talook had been created sub- 
sequently to the decennial settlement) with the plain- 
tiffs as talookdars. Subsequently, and after the terms 
for which they had re- settled with the plaintiffs had 
expired, the Government sold their zemindari rights 
to the defendant, who ejected the plaintiffs. In a 
suit to recover possession, — Seld that it was the iu- 
teiitioii of Government to retain talookdars in posses- 
sion of their lands during the subsistence of their 
tenures subject to the condition of having their rents 
enhanced according to the pergunnah rates ; and as in 
this case the proceedings which were taken by tbe 
Government showed that they did not cancel tbe 
plaintiffs' tenure, the defendant who purchased from 
the Government could not eject the plaintiffs, who 
were entitled to retain possession, subject to a liability 
to enhancement. Under the sale law as it existed 
before 1822 a talook dar could not be dispossessed at 
the will of the purchaser; he was at most liable to 
pay the full pergunnah rate, and could only he ejected 
after refusal to pay the enhanced rate; but under 
Regulation XI of 1822 dependent talooks created sub- 
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(c) Bbngai Regulation XI op l822~-conUnued. 

Bight to cancel talookdari tenure— 

nued. 

Sequent to the decennial settlement were liable to be 
wholly avoided and annulled at the option of the pur- 
chaser at a sale for arrears of Government revenue, 
unless they fell within the class contemplated by the 
32nd section of that Regulation. Where an auction- 
purchaser, under Regulation XI of 1822, intends to 
cancel a talookdari tenure (a power which he might or 
might not exercise), he must take some clear step to 
declare the avoidance or cancellation of the tenure. 
Assanoollah V. Obhoy Chuen Roy 

[13 W. B., P. C., 24 : 13 Moore’s I. A., 317 

27. Right of cancel- 

lation by Government as auction-purchaser. — Exer- 
cise of poioer of cancellation . — Where the Privy 
Council, in the case of Assanoollah v. Obhoy Churn 
Roy, 13 Moore^s I. A., 317, recognising that the 
Government had, as the auction-purchaser at a sale 
for arrears of revenue, the option of cancelling and 
avoiding the talookdari tenure in that case, ruled that 
it was incumbent on Government to take some clear 
step for the purpose of declaring the avoidance or 
cancellation of the tenure, and finding that the Gov- 
ernment had not exercised that j)0wer, declared the 
under-tenant entitled to retain possession of his land 
during the subsistence of his tenure, — Meld that the 
decision did not apply to a case in which the proceed- 
ings of Government showed that it had exercised the 
power of cancellation. Meld, also, that the indulgence 
in that case referred mainly to tenures purchased 
between 1817 and 1822, but not to tenures created 
after Regulation XI of 1822 had informed persons 
that their rights were liable to be cancelled by a pur- 
chaser at an auction sale for arrears of revenue, 
Aptabooddeen Mahomed v. Sanioollah. Sania- 
OLLAH V, Aptabooddeen Mahomed 

[23 W. B., 245 

28. BigM of Government to 

annul ienwces.— Evidence of cancellation.-Pre- 
sumption . — Though on the sale of a zemindari for 
arrears of revenue the Government has the right to 
annul all under-tenures not specially protected, yet it 
cannot he taken for granted that the Government 
has enforced its extreme rights ; and even where the 
right of the Government to do so is asserted in the 
course of the proceedings, it is a matter which has to 
be decided upon evidence, whether, having asserted 
its right, the Government afterwards actually en- 
forced it. Tbilochun Chuckeeeutty V. Komola 
Kant Chuceeebutty. Komola Kant Chuckeb- 
BUTTY V. Nueeo Singho Singh . 25 W. R,, 536 

29. — — Evidence of can- 

cellation, — Settlement. — Right to eject incum- 
brancers . — Where at an auction sale for arrears of 
revenue the Government becomes the purchaser of the 
property, and afterwards makes a settlement with the 
former proi)rietors of the under-tenures, the question 
whether or not the Government cancelled the under- 
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tenures existing at the time of the sale is one to be 
decided solely according to the e:ffect of the proceed- 
ings taken by the Collector in each case. It is a mis- 
take to suppose that their Lordships of the Privy 
Council, in the case of Assanoollah v. Ohhoy Churn 
May, 13 Moore^s 1. A., 317 : 13 W. M., P. C., 94, in- 
tended to lay down a general rule according to which 
all questions of this nature are necessarily to be de- 
cided, Shook Deb Shaha v, Alladi 

[2 C. L, B., 13 

See Gooboo Peeshad Chuckeebtjtty v. Bani 
Nath Chuckeebijtty , 2 C. L. R., 216 

30. Biglitofpureliasers,— 

of Qo'cernment revenue by defaulter's mortgagee . — 
Liability of Collector. — The purchaser at a revenue 
sale, held in default of the payment of assessment, 
takes free of all incumbrances, although the revenue 
authorities, without otherwise depriving the defaulter 
of his right of occupancy, under section 36 of the 
Bombay Survey Act, I of 1865, have only sold his 
right, title, and interest. Abdul Qani v. Krishnaji 
JBMhajii 10 Bom., 416 i and Gundo Shiddeshmr v. 
Mar dan Sahib, 10 Bom., 419, followed. The Collector 
may be responsible to the mortgagee of a revenue de- 
faulter for refusing to accept the tender made by him 
of the Government rent, but if he does refuse it, and 
the land is sold, the title of the purchaser is unim- 
peachable. Ghblabhai Bhikaeidas V. Peanjivan 
ICHHABAM . o , . .11 BOIII.5 218 

31. Right of ejectment.— Pew5r. 

Beg. XI of 1822. — Tinder-tenures. — Bight to impeach 
gale. — The right to impeach a sale of lands for ar- 
rears of Government revenue extends not only to the 
defaulting proprietor, hut to derivative holders under 
him. By Bengal Regulation XI of 1822, section 30, 
all under-leases are extinguished by a Government 
sale of the proprietor's lands for arrears of revenue, 
and an auction-purchaser takes the lands clear of all 
under- tenures. At a sale by Government for arrears 
of revenue, the Government became purchasers, and 
afterwards granted a lease of the lands for a term of 
years, and put their lessees into possession. At the 
time of the sale the lands were subject to an istem- 
rari lease. No suit was brought to reverse the sale, 
but the Government some time afterwards, in conse- 
quence of doubts as to the legality of the sale, offered 
to give up their rights under the sale, and to restore 
the lands to the original proprietors, subject to the 
recognition of the claims of their lessees. This offer 
resulted in an arrangement hetu^een the Government, 
the original proprietors, and the Government lessees, 
and eventually the original proprietors upheld the 
lease to the Government lessees to a part of the lands 
called the .Tungle Mehal for a term of years at a 
reduced rent. In a suit by the istemrari lessee for 
possession, — Reid (reversing the decree of the Sudder 
Court) that by Bengal Regulation XI of 1822, sec- 
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Right of ejectment — continued. 

tion 30, the istemrari lease was determined by the 
sale for Government arrears, and that the arrange- 
ment by which the lands were restored to the proprie- 
tors, subject to the rights of the Government lessees, 
was in the nature of a compromise, and not such an 
unconditional restoration as amounted to a reversal of 
the sale, and the consequent revival of he istemrari 
lease. Aliter, — If a suit had been hrouglit and a 
decree made for reversal of the sale. Watson v. 
Sebemunt Lal Khan . 5 Moore’s I. A., 447 

(d) Act XI OE 1859. 

32 . Zalchirajdar .'}. — 

Beng. Beg. VII of 1822, s, 10, els. 7 and 8. — Ar- 
rangement by Commissioner for payment of revenue. 
— Payment by all through principal proprietor . — 
In a suit for ejectment and khas possession by an auc- 
tion-purchaser under Act XI of 1859 the defendants’ 
case was that after resumption of their lakhiraj 
tenure a settlement had been made under Regulation 
VII of 1822 with the principal proprietor ; and by 
that settlement it was arranged that the Government 
revenue payable by all the proprietors, the defendants 
among them, was to he paid through the principal 
proprietor, and that the defendants were to hold per- 
petual possession as shikmidars, and that their rights 
should be reserved intact. Reid that the possession 
of the defendants as lakhirajclars could not he dis- 
turbed as long as they paid the revenue assessed upon 
them under the settlement. Reid also (Maekby, J., 
dissentiente) that danse 8, section 10, Regulation YII 
of 1822, applied only to cases referred to in danse 7, — 
that is, of cultivating proprietors on pnttidari or 
bhyadiari tenure, or the like, and not to a case of this 
kind. Ram Gobind Royv. Kushfeeudoza 

[14 W. B., 1 

Affirmed on review, where it was held that a Com- 
missioner’s amiilnama cannot destroy legal rights, 
even if no iJi’otest or objection he made. The order 
of a Commissioner requiring proprietors having se- 
parate jummas, to pay, for the convenience of the 
Collector, their shares of revenue through one of their 
number, cannot override their legal right of separate 
proprietorship allowed under the settlement law and 
preserved by express record, or transform such right 
into a joint tenancy. Where, therefore, such order 
had been made, and the defendants paid the revenue 
through one of their number and he made default, — 
Reid, the whole estate was not liable to he sold for 
his default. Ram Gobind Roy v. Kushffefdoza 

{15 W. B., 141 

33. Riglit to annul inenm- 

"brances , — Encroachments by neighbouring estates. 
— The principle under which purchasers of estates at 
revenue sales acquire such estates in the condition 
they were in at the permanent settlement, is equally 
recognised by the sale law (Act XI of 1859) as by 
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(d) Act XI oi? 1859 — continued. 

Right to annual ineumbranees—coM^'mMfii^, 
tlie laws previous to it, and applies as mucli to ac- 
tixal encroachments on the talook or estates by neigh- 
bours as to incumbrances or under-tenures created on 
it by the old proprietor or by his laches. Goluce 
MoNBE BoSSEE V. HuEO CHUiTDEB GhOSE 

[8W.B., 62 

34, Permanently- 

settled estate. — An auction-purchaser at a revenue 
sale of a permanently- settled estate is remitted to all 
the rights possessed by the original settler at the date 
of the settlement. In order to abolish tenures and 
incumbrances subsequently created, his cause of ac- 
tion dates from his purchase. The existence of such 
tenures at the date of the permanent settlement must 
be proved by their holders, the presumption in favour 
of a purchaser resting upon the principle that every 
bigha of land sold must contribute to the public 
revenue unless specially exempted. The tendency of 
recent legislation and decision has been to give force 
to the contrary presumptions arising from long and 
undisturbed possession. Fobees a. Mahomed Hos- 
SEm . 12 B. L. R., P. O., 210 : 20 W. R., 44 

35. Suit to annul 

under •tenures, —‘'Right to eject. — When an auction- 
purchaser at a sale for arrears of revenue creates a 
putni, he cannot sue to aiinxii an imder-teoure within 
thatputni, as his whole power under Act XI of 1859 
passes to the putnidar, who alone can institute such a 
suit. In such a case the putnidar's competency to 
sue is not affected by the fact of his being a tenant of 
only a portion of the estate, provided that portion 
contains the tenure which is sought to he resumed. 
A putnidar, under such circumstances, though he 
may recover rent, is not entitled to eject an under- 
tenant who had been allowed to dig a tank and 
remain in possession undisturbed by the former pro- 
prietor fora long period (say upwards of thirty years), 
and who must therefore be assumed to have held with 
the acquiescence of the former proprietor, such ac- 
quiescence being equivalent to a lease. Seeemtjnt 
Ham Dey v. Kookooe Chand . 15 W. R., 481 

30^ Xmid subject to 

mortgage. — Wliere land in the possession of a mort- 
gagee is sold by the mamlatdar for arrears of Gov- 
ernment land revenue, — Held tliat as the land revenue 
is the paramount charge on the land, whoever derives 
title from the occupant takes it subject to that charge ; 
aud that, therefore, the purchaser at the sale was 
entitled to the land, free from any mortgage lien. 
Abdud Gani V. Keisheaji Bhikaji 

[10 Bom., 416 

37 , RighLt acquired by pur- 

chaser.-— Acif XI of 1S59, ss. ii, 13, 54. — Sale of 
share of zemindari. — A., in exchange for his lakhi- 
raj land, obtained in 1791 from his zemindar 441 
bighas of mM land, whicb the zemindar thereupon 
created rent-free. The zemindar fell into arrears, 
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(d) Act XI or 1859 — continued. 

Right acquired by purchaser— 

and the zemiiidari was sold. Subsequently, three 
persons, who had become owners of the zemindari, 
applied to the Collector under section 11, Act XI of 
1859, and the Collector opened separate accounts 
with each of them for the revenue of their respec- 
tive shares. The revenue due from one of them fell 
into arrears, and his share, which included the 441 
bighas, was sold under section 13, and purchased by 
the plaintiff, who now sned the descendants of A, 
to recover possession. Seld that a sale of a share of 
a zemindari under section 13, Act XI of 1859, does 
not convey to the purchaser the share free from all 
incumbrances created by the former zemindar, but 
he acquires the share, as laid down in section 54, 
subject to all incumbrances. Kasinath Koowae 
V . Banetjbehaei Chowdhet 

[3 B. L. R., A. C., 446 

S. C. Kasheeeats Kooewae xj. Bunko Be- 
HAEEE Chowdhey . . 12 W. R.^ 440 

33 , Act XI of 1859, 

s. 32. — Right of purchaser to eject holders of hoioala 
and neem-howala tenures. — Where certain howala and 
neem-howala tenures were never set aside by the 
Revenue Settlement or Revenue Commissioner’s 
orders, from the time they were recorded as existing 
rightful hereditary tenures of those classes at the 
first settlement, — Held that the purchaser of the 
ousut talook could not eject the holders of those tenures 
under section 32, Act XI of 1859, so long as they 
paid their jumma according to the settlement jumma- 
bundi. Bueoda Kanth Laha r. Gobind Chun- 
dee Gooho. Kalee Kihkub Roy v, Gobinb 
Chundee Gooho . . . . 7 W. B., 50 

39 , j^ct XI of 1859, 

s. 37. — Incumbrances. — Right of purchaser. — A pur- 
chaser at a sale for arrears of revenue, with a para- 
mount title under section 37, Act XI of 1859, ac- 
quires the estate free from any incumbrance whicli 
accrued thereupon from the laches of former pro- 
prietors, in the same way as he would have acquired 
it free from any incumbrance created by sale, lease, 
or mortgage. In the absence of any proof to the 
contrary, such purchaser must he assumed to he the 
owner. Thakooe Dass Roy Chowdhey v. Xu- 
been Kishen Ghoee . . 15 W. R., 552 

40 . Act XI of 1859; 

s. 37, — Suit to cancel under -tenures. — Might of pur- 
chasers. — On the 13th January 1871 A. and B. piu:- 
chased an estate sold for arrears of Government 
revenue. The original proprietors asserted their 
right to collect the rents of a portion of tlie property 
by virtue of holding two shikmi talook s and a howakr 
tenure. This right was affirmed by the High Court 
in April 1875. B. had previously sold his interest to 
C. On the 29th May 1876 A. created a pntni of 
his S annas in favour of B. and IS., aud on the 4tli 
July 1876 C. purchased all the rights of the 

8 T 
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Bight acquired by purchaser— co%^iKMed!. 

ginal pro|)rietor. On the 18th January 1877 A, 
sued under Act XI of 1859, section 37, to cancel or 
vary the tenures, making the original proprietors, 
C. and various tenants, defendants. C. objected that 
A. had no right of suit or cause of action, as he had 
parted with all his rights to D. and jB?., and that 
as his entire interest in the estate was only 8 an- 
nas, he could not sue to cancel a part only of the 
sub-tenures. D. and JS. then applied to be made 
parties. Held they could not sue, as they were not 
purchasers of an entire estate within section 37, Act 
XI of 1859. Even on the assumption that D. and JE. 
were properly made plaintiSs, the lower Appellate 
Court should have taken into consideration certain 
admissions made by them as to the existence of the 
under-tenure, both before and after the Government 
sale. Sreemunt Mam Moy v. Koohoor Chand^ 15 
IF. M,, 4S1, followed. Dwaekanath Pal v. Geish- 
CHUNLEE Bundotadhya .1. L. R., 6 Calc., 827 

41^ J Unrecorded co« 

partner, Purchase ly. — Incumhranoes. — Act XI of 
ISoO, ss. 37, 53. — A., in November 1862, purchased 
a portion of an estate sold in execution of a decree, 
jigainst the tlien proprietor. This sale was not con- 
fuMued till the 9th February 1863. Default occurred 
in the piiyment of the Government revenue in Janu- 
ary 1863, and the entire estate was put up for sale 
by the Collector, and purchased by A. on the 29th 
March 1863. Meld that A., at the time of his 
second purchase, Avas an unrecorded co-partner of an 
€?state within the meaning of section 53 of Act XI 
of 1859, and therefore took the entire estate subject 
to all the incumbrances existing at tire time of the 
Government sale for arrears of revenue. Aldool 
Babi y. Ramlass Coondoo 

[I. B., 4 Cale., 607 

42. ^ — Me-purchase hy 

co-proprietor. — Mights of under-tenants. — Incum- 
hrances. — Act XI of 1859, s. 53 . — Under section 53 
of Act XI of 1859, a co-proprietor who purchases an 
estate at a sale for arrears of Government revenue 

. takes it subject to the incumbrances created by the 
defaulting proprietor. Mahomed Gazi Chowdhey 
v. Leicestee . . , 7 B. L. B., Ap., 52 

S. C. Mahomed Gazee Chowdhey v. Peaebe 
M oHUJf Mookeejeb . o 16 W. B., 136 

And this is so whether he purchases benami or fx’om 
the heuamidar after his purchase. See same case, 
and case of Alxjm Manjbe v, Ashad Ali 

[16 W. K., 138 

43 . Act XI of 1859, s. 54:.—Bond 

fide incumbrances . — The object of section 54, Act XI 
of 1859, is to protect, not every incnmhraiice which 
may he set up, but only bond fide incumbrances exe- 
cuted ill eoutemplatioii of an impending sale or in 
fraud of a possible purchaser. Where surrouiidiiig 
circiimsiances siigge&t such creation, it is for the 
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party setting up the incumbrance to establish Its 
bond fide character. Monohue Mookeejee v. Joy- 
KISHEK Mookeejee^ , . , .5 W. B., 1 

44 . lease of a share . — « 

A lease of a share is protected under section 54, xlcfc 
XI of 1859. Kalee Phddo Ghosb e. Monohije 
Mookeejee . , . . 7 W. B., 295 

45 . Mad. Act II of 1864.— 

of .land mortgaged. — Fur chase by mortgagee . — 
JSquity of redemption.— Where land has been mort- 
gaged and wdiile in the possession of the mortgagee 
sold for arrears of revenue under Madras Act II of 
1864, and purchased by the mortgagee at the reve- 
nue sale, such sale does not necessarily deprive the 
mortgagor of his right to redeem. Jayanti Laksh- 
maya V. Ybeubandi Pedda Appadu 

[I. Jj. E., 7 Mad., Ill 

46 . Beng. Act VII of 1868, s. 12. 

— Auction-purchaser, Might of. — LaMdraj grant. 
— Onus prohandi. — A person seeking to obtain the 
beiietit of section 12, Bengal Act VII of 1868, must 
give some primd facie evidence to show that the 
incumbrance which he seeks to avoid is an incum- 
brance falling within the terms of the section, — that 
is, an incumbrance imposed on the tenure by some 
one who previously held it. The law relating to 
lakhiraj grants reviewed and explained. KoylaSH- 
BASHINY DosSEB V. GOOOOLMONI BOSSES 

[I. L. R., 8 Calc., 230 : 10 0. L. 41 

5, PURCHASERS, RIGHTS AND LIABILITIES 

OF— 

47 . Purchaser of rights of Govern- 

ment. — Limitation. — An auction-purchaser of the 
rights of Government in a talook sold for arrears of 
revenue is not privy in estate to the defaulting pro- 
prietor. He does not derive his title from him, and 
is bound neither by his acts nor by his laches. The 
purchaser, moreover, is bound by no limitation wliicb 
would not bind or affect the Government. The 
talook in this case having come into the possession 
of Government by resumption in 1841, — Meld that 
the auction-purchaser could have no better title, and 
could be ill no better position than the Government 
at the time of resumption. Buzlool Rahmak v. 
Peandhuh Dhtt . . .8 W, B., 222 

4 S. Pureliaser at sale on de- 

fault of pureRaser of rigRts of Government. 
— Government proclamation. — Act XI of 1859. — The 
Government having sold its zemindari rights in cer- 
tain talooks after a proclamation that the purchaser 
would he bound to abide by the settlements entered 
into by it with the defendant talookdars, one of the 
talooks, a mehalj J. C. B., was purchased with this 
reservation by M., who then sued without success to 
eject the proprietor of the said talook. After this, M, 
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6. PURCHASERS, RIGHTS AND LIABILITIES 
OF — continued, 

Piirclhiaser at sale on default of pur- 
chaser of rights of Go¥ernmeiit'~(?o»^i- 
nued, 

having defaulted in the payment of the Government 
revenue, the melial was sold for arrears under Act 
XI of 1859, and purchased by Q-, Reid that G. was 
in a very dl:ffierent position from M, (who had pur- 
chased the zeniindari rights of the Government), and 
was not bound by the terms of the Government 
proclamation, but was, as his sale certificate showed, 
the purchaser of an entire estate separately recorded 
on the Collector's rent-roll. Gholam Mukhdoom 

Ashuce Jan Bibbe . . 25 W. E., 86 

49 . Eight to resume and assess 

iahhiraj land.— XI of 1859, s. d4.— When the 
former proprietor had a right to bring a suit to 
resume and assess lakhiraj land, the auction-pur- 
chaser of his rights and interests acquired the same 
right under section 54, Act XI of 1859. Dabeb 
Munnee CHOWDHiiAiN V, Faqtjeee Chfndeii Sha- 
HA . . . , , W. E., 1864, 293 

50. Period from which title of 

purchaser dates.— I of 184:5, s. 50.— The title 
of an auction-purchaser at a sale for arrears of 
revenue accrues, not from the date of sale, but from 
the date on which the sale was confirmed, and certi- 
ficate granted under section 20, Act I of 1845. 
Dheput Singh v. Mothooeanath Jah 

[W. E., 1884, 278 

51 . Liability for Government 

revenue. — Right to recover money paid for ar- 
rears of revenue, — Act XI of 1859, s. 21. — The pur- 
chaser of an estate sold for arrears of revenue on the 
29th Fous, the latest date of payment of the revenue 
due for the three months previous to Pons, is not en- 
titled to recover from the defaulter the amount 
of revenue which he was subsequently obliged to pay 
for the mouth of Pons. Khema Soonbaeee Dossia 
«?. Nundxoomae Goopto e . 4 W. B., 75 

52. Suit for money paid 

for arrears of revenue. — Character of Government 
revenue, — Apportionment of revenue. — Rurchasefs 
liaUlify. — Government revenue does not become due 
from day to day, but at certain specified times, 
according to the contract of the parties, or the custom 
of the district in which the lands liable to pay such 
revenue are situate. It is not, therefore, liable to ap- 
portionment i and the person who is the owner of a 
revenue-paying estate at a time when the payment of 
the revenue falls due, is the only person liable for its 
payment. The purchaser of an estate which pays 
Government revenue takes it subject to all revenue 
and cesses, whether in arrear or accruing. Reid, 
therefore, in a suit by a purchaser for a certain sum 
for Government revenue and cesses, which became 
due after the date of, though due for a period previ- 
ous to, his purchase, which sum he alleged he had 
been compelled to pay to save his interest in* the 
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subject of his purchase, that he was not entitled to 
recover. Chateaput Singh v. Geindea CHUNUBia 
Roy . I. L. B., 6 Calc., 389 : 7 C. L. E., 456 

See WozEBE Begum v, Fuzeoonissa 

[W. R., 1864, 373 

53 . Registered occu- 

pant. — Bom. Survey Act, I of 1865. — Government 
revenue being a paramount charge on the land, it 
adheres to the land and to every portion of it in- 
dependently of the hands into which it passes, or the 
subordinate rights that may have been created by the 
occupant out of his own qualified proprietorship ; so 
that, even after a valid sale of the land by the occu- 
pant to a purchaser who neglects to get liis name 
registered in his books, the Collector may, after giv- 
ing notice of the failure to pay the revenue to 
the registered occupant, in whom alone, according to 
the Bombay Survey Act, I of 1865, vests the right of 
conditional occupancy, put up the land for sale, and 
the purchaser gets occupancy rights free from all 
claims on the part of the first purchaser. Gundo 
Shibbheshvae V. Maedan Saheb . 10 Bom., 419 

54 . Beng. Reg. XLIV 

of 1793, ss. 5 and 7. — ^Enhancement of The 

object of section 5, Regulation XLIY of 1793, taken 
together with section 7, was not the destruction of 
the under- tenures upon the sale of the parent estate 
for arrears of Government revenue. It only em- 
powered the purchaser at such sale to avoid the subsist- 
ing engagements as to rent, and to enhance the rent 
to that amount at which, according to the established 
uses and rates of the pergnimah or district, it would 
have stood had the cancelled engagement so avoided 
never existed. Qy^cere, — Whether such a power was 
given only to the purchaser or to him and his heirs, 
or whether it was a power attaching to the zemindari 
and passing to subsequent purchasers. Shuenomoyee 
V, Stjttes Chundee Roy . 2 W. E., P. O., 14 

S. C. Suenomoyeb V, StTTTEEs Chundee. Roy. 

[10 Moore’s I. A., 123 

55. Beng, Reg, XI 

of 1822, ss, 30, 33. —Beng. Reg. XLIV of 1793, 
s. 5. — Beng. Reg. VIII of 1793, s. 51. — A zemindari 
was sold for arrears of Government revenue under 
Regulation XI of 1822. The purchaser’s representa- 
tives sued to enhance the rent of the under-tenure. 
Seld that they had no right to enhance. The rights 
of the purchaser were defined by sections 30 and 33 
of Regulation XI of 1822, which were repealed 
by Act XII of 1841, and that Act, with the exception 
of the 1st and 2nd sections, was again repealed by 
Act I of 1845, Neither of the two last-mentioned 
statutes contains any saving of rights acquired under 
the statutes which it repealed, but expressly limited 
the enlarged |>owers which it gave to purchasers 
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5. PURCHASERS, RIGHTS AND LIABILITIES 
0 F — continued, 

. Liability for Government revenue-cow^i- 

Qiued. 

at sales for revenue arrears to purchasers at future 
sales. A sale for arrears of revenue cannot of itself 
merely, and without any act, proceeding, or demon- 
stration of will on the part of the purchaser, alter the 
character of an under-tenure. Semhle, — Section 5, 
Regulation XLIV of 1793, is now of no force for any 
purpose but that of declaring the general principles 
upon which aU the subsequent legislation has pro- 
ceeded, — viz., that of putting a purchaser at a sale for 
arrears of revenue in the position of a party with 
whom the perpetual settlement of the estate was 
made. Where an under-tenure existed at the time of 
the decennial settlement, the only right which the 
zemindar could exercise over it was that conferred by 
section 51 of Regulation VIII of 1793. The decision 
in the case of Surnomoyee v. Suttees Cliunder Roy, 
10 Moore's I. A„ 123, commented on, explained, and 
reiterated. Satyasaran Ghosal v, Mahesh Chan- 
BEA Mittee . . . 2 B. L. R., P. C., 23 

S. C. SuTTO SuEEiJN Ghosal v. Mohesh Chijn- 
dee Mittee. Sutto Sueeijn Ghosal v. 
Tarinee Chundee Ghose 
[12 Moore’s I. A., 263 : 11 W. R., P. C., 10 

S. C. in High Court, Sutto Chuen Ghosal 
Mohesh Chundee Mittee. Sutto Chuen 
Ghosal v. Taeinee Chuen Ghose 

[3 W. B., 178 

50 . Certified purcliaser.—.4ciXZ 

of 1859, s. 36. — Suit by certified 'purchaser, — Bena^ 
midar. — A certified purclinscr at a sale for arrears 
of revenue, suing to recover possession of land from 
whieli he has been ousted, is not debarred from the 
benefit of section 36, Act XI of 1859, unless he 
has acknowledged himself to be a benamidar. 
Jabub Ram Beb v. Ramlochun Mubbuck 

[5 W. R., 58 

Review rejected . . S. C. 19 W. R., 189 

57. Act XI of 1859, 

ss. 36 and 33. — Purchase by former proprietor , — 
One of the co-sharers in an estate which had been 
sold under Act XI of 1859 sued to recover her share 
from the certified purchaser {M.), himself one of the 
original owners. Her case was that she provided a 
portion of the purchase-money, but that her name 
was not registered on account of M.'s having no 
written authority to act on her behalf. M., however, 
executed an ikrarnamah in which he admitted receipt 
of the purchase-money of plaintiff's 2 annas share, 
and covenanted to give her possession. Defendant 
denied having received any contribution or considera- 
tion-money from the plaintiff, though admitting 
execution of the ikrarnamah. Meld that no separate 
title was given to the plaintiff by the ikrarnamah, 
and that the suit was substantially one to oust a 
certified purchaser on the ground that part of the 
purchase was made on behalf of another person, qnd 


■SALE EOE ARREARS OP BEVEHUB 

— continued, 

5. PURCHASERS, RIGHTS AND LIABILITIES 
OF — continued. 

Certified purcliaser— 

the suit was therefore barred by section, 36 of Act 
XI of 1859. Meld, also, that there is nothing in Act 
XI of 1859 which makes it illegal for a former pro- 
prietor or co-sharer to he a purchaser of his estate 
at a sale for arrears due on that estate. Netnum v, 
Muzueeub Wahid . . « IIW.R,, 265 

6. DEPOSIT TO STAY SALE. 

58. Rigbt of person making 

deposit. — Act I of 1845, s. 9 . — By Act I of 1845, 
section 9, it is enacted, with reference to sales for 
arrears of revenue, that Collectors shall, at any time 
before sunset of the latest day of payment, receive as 
a deposit, from any party, not being a proprietor of the 
estate in arrear, the amount of the arrear of revenue 
due from it, to be carried to the credit of the said 
estate ; and if the party depositing, whose money shall 
have been so credited as aforesaid, shall prove before 
a competent Civil Court that the deposit was made in 
order to protect an interest of the said party which 
would have been endangered or damaged by the sale 
of the estate, he shall he entitled to recover the 
amount of the deposit, with interest, from the pro- 
prietors of the estate. Meld that the person so de- 
positing money for arrears docs not thereby acquire 
any lien on the estate. Fag-an v. Seeemotee Dossee 

[Marsli., 228 

S. 0. Seeemotee Dossee v, Fagan 

2 Hay, 75 

59 . — ^ Right of one proprietor 

against co-proprietors. — Riyht agamst putnidar 
of co-proprietor. — A proprietor who has paid his 
own and his defaulting co- proprietor's share of 
the Government revenue to save the estate from sale, 
can recover from him the co-proprietor's share of the 
revenue, hut he caunot recover it from the latter's 
pmtnidar, whose only liability was to pay his rent to 
his lessor. Bykuntnath Achaejee Gooeoo 
Chuen Bose . . . , 7 W. R., 247 

60. Eight of person hoth pro- 

prietor and mortgagee. — Rayinent made as 
mortgagee to save estate from sale. — A person who 
is both proprietor and mortgagee is not entitled as 
mortgagee to claim a deduction on account of Govern- 
ment revenue paid by him to save the estate from 
sale for arrears of revenue, when after resumption it 
ceased to he a lakliiraj estate, which payment it was 
his duty to have made in his capacity of proprietor. 
Doolae Chundee V, Damoodue Naeain 

[3 W. R., 162 

01 . ‘Voluntary payment . — Right 

of mortgagee to recover revenue paid. — Suit for 
Government revenue paid by mortgagee in possession 
of property mortgaged for a debt secured by an in- 
stalment-bond executed in bis favour by the mort- 
gagor through a mooktear. Although the plaintiff 
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Voluntary payment— 

could not x^rove the execution by the defendant of the 
power of attorney in the name of the person alleged 
to have signed the bond for the defendant, yet as the 
plaintiff had paid the arrears of revenue due on the 
mortgaged property in the londfide belief that he 
had a rightful interest in it, and would thereby save 
the property from sale, and be entitled to recover the 
money so paid, such j)ayment was held to be not 
officious, and the suit was decreed. Badaum Koo- 
WUE V. Lalla Seetul Peeshad . 5 W. R,, 126 

62. Act XI of 18o9, 

s. 9. — Suit hy mortgagee to recover deposit of arrears 
of revenue. — A mortgagee who obtained a decree for 
X^ossession with mesne profits on lltli May 1864, sued 
the mortgagor, under section 9, Act XI of 1859, to 
recover a sum alleged to have been x^aid by xfiaiiitiff 
on account of Governmeiit revenue for the cxuarterly 
hist falling due on the 25th June following. Held 
that as at the time the deposit was made the plaintiff 
was the proprietor of the estate in arrears, he was not 
a party contenix^lated in section 9, and the suit did not 
lie. JirssoDA Dossbb v. Matung-inee Dossee 

[12 W. R., 249 

63. Sale aftertoards 

set aside . — 'Payment hy purcJiaser made pending 
proceedings to set aside sale to save estate from 
further sale. — Plaintiff, the inchoate owner of an 
estate purchased by him at a sale in execution of a 
decree against it, was held justified, whilst the pro- 
ceedings with regard to the validity of the sale were 
pending, in preserving the estate from sale to an- 
other, whether for arrears of Government revenue 
or for the amount of a decree for which the estate 
had been attached, and when the sale to him was set 
aside and restored to A., entitled to be repaid any 
amounts bond fide paid by him for the preservation 
.of the estate. If A. made any arrangement with 
mokurraridars hy which the latter stix)ulated to pay 
the Government revenue for him, plaintiff could not 
recover from the mokurraridars, there being no 
X^rivity between him and them. His remedy was 
against A., who again had his remedy against the 
mokurraridars. Hosseiw Buksh Khait v. PtOY 
Dhunput SiNa . . .18 W. R., 289 

64. Liability of estate held by 

Hindu widow for debt incurred to person 
making payment to protect tenure. — Act I 
of 1845, s. 9. — An estate mortgaged was about to he 
sold for arrears of Government revenue, when it was 
saved from sale by the mortgagee depositing a sum 
sufficient to discharge the revenue. The mortgagee 
brought a suit against the person in possession of the 
talook, the Hindu widow of the original mortgagor, 
seeking, under section 9, Act I of 1845, to obtain re- 
payment from her x^ersonally of the money paid to 
save the sale of the talook, not making the rever- 
sioners defendants, and not praying that the talook 
ill its entirety might he sold to pay the amount due. 
A decree was given in that suit to the mortgagee. 


SALE EOR ARREARS OP REVEHUB, 

— continued. 

6. DEPOSIT TO STAY SALE—eontinued. 

Liability of estate held by Hindu widow 
for debt incurred to person making 
payment to protect tenure—cofitinued. 
and on execution of that decree the reversioners in- 
terveiied. Held that the mortgagee and those claim- 
ing under him had no charge on the estate, and were 
not entitled to have it sold in its entirety to pay the 
amount which was x>aid in to stop the sale of the 
estate. The action brought under section 9, Act I 
of 1845, was only a personal action, and the decree 
gave no remedy against the land, the sale of which 
for arrears of revenue had been stopped by the 
deposit. In such a suit the question is not whether 
the xierson who x)ays the arrears acquires thereby a 
charge on the talook which he saves from sale, but 
whether he seeks to enforce that right : he must do 
so in a suit properly framed for that purpose, and 
not merely in a suit which is confined to a x^ersonal 
remedy against the person in possession of the talook. 
If the person who so pays the arrears of rent seeks 
repayment only, under the section and law cited, as 
against the person in possession of the talook, who 
has only a limited interest therein, and confines liis*^ 
suit to that object, the decree so obtained against the 
person in possession can only he made effectual 
against the property of that person, including such 
interest as he had in the talook. This ruling does 
not affect the general doctrine that, in a suit brought 
by a third person, the object of which is to recover, 
or to charge an estate of which a Hindu widow is the 
proprietress, she will, as defendant, represent and 
protect the estate, as well in resxiect of her own as of 
the reversionary interest. Nog-endee Chu^deo 
Ghose V. Dossee . . .8 W. R., P. C., 17 

5. C. Nug-endee Chotdee Ghose v. Kamihee 

Dossee . , ,11 Moore’s I. A., 241 

65. Payment by putnidar to 

save tenure from sale. — Mistahe in Oollectorate 
ini crediting payment as deposit. — The jiayment of 
revenue into the Oollectorate by a putnidar to save 
the estate from sale is equivalent to payment of the 
putni rents to the zemindar. The fact that the ze- 
mindar had himself paid money into the Oollectorate 
which he intended as revenue, hut which hy mistake 
was credited to a deposit account, and for which he 
took a receipt showing that the money was received 
as a deposit, and not as a payment of revenue, does 
not render the putnidar liable. Jotehdee Mohitf 
Tagoee V, Kisheh Mofee Dabeb 

[W. B., 1864s Aet X, 11 

06 , Payment by sbarebolder. 

— Voluntary payment of ar rear of revenue. — Pight 
to reimbursement. — Act XI of 1859, s. 13. — A share- 
holder voluntarily coming forwarcl and paying an 
arrear of revenue due hy a defaulting co- shareholder 
who has a separate account, before the share of such 
defaulter has been put up for sale under the provi- 
sions of section 13, Act XI of 1859, cannot claim to 
be reimbursed by such defaulter, nor is the defaulter 
under any legal obligation to repay the amount ad- 
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6. DEPOSIT TO STAY ^klM^continued. 

Payment by shareholder — continued, 
vaiicecl. Kishen Chxtndee Ghose d. Mitdbto 
Mohto Mozoomdab . . .7 W. R., 365 

07 ^ Right of suit to recover 

amount of deposit. — Act XI of 1859 ^ s, 9, — Suit 
to recover nmount paid as deposit to sare estate 
f rom sale. — Where a party pays into the Collectoratcj 
under the i)rovisions of section 9, Act X of 1859, 
arrears of revenue due by a defaulting proprietor of 
an estate, his suit to recover the amount paid is not 
inadmissible merely because there exists no privity 
between plaintiff and defendant. Woomamoyee 
Bijbmonya 0 , Hills . . . 11 W. R,j 377 

03 . Right of suit to recover 

amount deposited. — Payment made hy mohur- 
raridar for predecessor, — Payments of revenue in 
excess of lease . — Voluntary payment. — Instalments 
of Government revenue paid by a mokurraridar on 
account of his predecessor, being necessary payments 
made to save the estate from sale, are recoverable, 
but not under Act X of 1859. Payments on account 
of Government revenue in excess of lease are not re- 
coverable. Bunwaeee Kishobe V. Joy Chunder 
Gossain , . . . . 2 W. R., 262 

69. Obligation of lender of 

money to stay sale.—Wecem^.—A lender is 
not bound to inquire into the exact amount neces- 
sary to he borrowed to save an estate from a sale for 
arrears of Govermnent revenue. It is sufficient if he 
satisfy liiraself of the , existence of a necessity to 
justify him in looking to the estate for repayment. 
HueEER ChUKDEE BaNERJEE V. GtTDDADHFE 

Mtollb . o . , . SW.R.jm 

7. SALE-PROCEEDS. 

70 . Right to surplus proceeds, 

— Pstate subject to mortgage. — When mortgaged 
lands are sold for arrears of Government revenue, not 
accrued through default of the mortgagee, any pro- 
ceeds which may arise from the sale in excess of the 
arrears belong to the mortgagee, and he has a right 
of action for their recovery. Hbeba Lall Chow- 
HHEY Janokeefath Mookeejeb 

[16 W. B., 222 

71 . Bight to payment out of 

surplus proceeds,— of purchaser to 
reimburse judgment-debtor. — Act XIX of 1873 (W.- 
W, P. Land Revenue Act, s. 146. — Act X of 1877, 
•js. 316. — A share of a mehal, arrears of Government 
revenue being due in respect of the whole mehal, 
was sold in execution of a decree. The existence of 
the arrears was notified at the time of sale. The 
title of the purchaser to the share vested from the 
date of the sale, Act X of 1877, section 316, being 
in force at that date. The Collector attached and 
realised the amount of the arrears out of the surplus 
sale-proceeds. Meld that, inasmuch as at the date of 
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•—continued, 

7. SAL^-mOOEEBB-coniimied, 

Right to payment out of surplus pro- 
ceeds — continued, 

the realisation of the arrears out of the surplus sale- 
proceeds, the purchaser was the proprietor of the 
share, and it and he were responsible under section 
146 of Act XIX of 1873 (N.-W. P. Land Revenue 
Act) for the arrears, the payment of the arrears out 
of the surplus sale-proceeds must he regarded as a 
payment made in imitum by the judgment-debtor 
for the purchaser, and the judgment-debtor was 
entitled to be reimbursed hy the purchaser. Ram 
Chand V, Fateh Singh . I. L. B.j 6 All., 112 

72. Suit for sale-proceeds hy 

mortga gee,— Omission to give notice of charge on 
estate sold. — A. purchased certain villages in the 
name of his son B. A., being indebted to C., executed 
a mortgage-bond and deposited the title-deeds of 
those villages with C. as security for the debt. 0, 
afterwards sued A, for recovery of the mortgage- 
debt, and ultimately obtained a decree in his favour. 
Pending this suit A, died and was succeeded by P., 
his heir, against whom the suit was revived. JB. became 
a defaulter to Government, when the Government 
authorities seized the villages, and took steps for 
bringing them to sale to satisfy the Government 
demands. C. informed the Government officer of his 
claim, and petitioned to have the sale stayed, hut the 
Collector sold the villages as the property of R,, sup- 
pressing the notice of the equitable charge of O, 
upon the villages. C, then sued B., the Collector, and 
the auction-purchasers, claiming to he entitled to the 
sale-proceeds of the villages in the hands of the 
Government in satisfaction of his mortgage-debt# 
The Sudder Dewany Court dismissed the plaintiff^s 
claim, on the ground that the decree made in the suit 
against A. was against the effects of A.^ and only ap- 
plied to such property as B, was in possession of at 
that time ; and that as it had been sold to realise the 
demands of Government, the decree did not apply to 
the villages. This decision was reversed on appeal^ 
the Judicial Committee holding, first, that the suit 
was properly instituted for recovery of the sale-pro- 
ceeds in possession of Government, as the decree 
obtained hy C. against B. operated as a conversion of 
the estate of A., making it assets in B/s hands, 
which C. had a right to follow; secondly, that as 
the Goverriineiit had notice of C?s equitable charge 
upon the villages, and suppressed that fact at the 
auction sale to the purchasers, there was a clear equity 
in C. to call upon the Government for payment out 
of the auction-proceeds received hy them, and an ac- 
count was directed of the amount received hy the 
Collector from the sale of the villages with interest, 
so far as the amount received would extend to the 
payment of C.^s mortgage- debt. Semhle, — Where pro- 
perty is sold hy Government for general debts and 
not for arrears of revenue, they sell only the interest 
of the debtor, and do not guarantee the vendor a 
title. Douglas v, Colleotoe of Bbnabes 

[5 Moore’s I, A,» 271 
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8. SETTING ASIDE SALE, 

(a) Ieeegulamty. 

73 . Irregularity in conduct of 

sale.— XI of 1859, ss. 25, 26, 27‘33.~^Stib- 
stantial injury. — Form of petition. — Remedy by 
suit. — Tiie object of the revenue sale law (XI 
of 1859) is to give a title to the purchaser which 
shall not be open to challenge by anybody; and 
the only ground on which a revenue sale can be set 
aside is (section 25) that of irregularity in con- 
ducting the sale, in which case the Commissioner can 
set it aside on a petition of appeal presented to him 
within fifteen days of the sale. The petition may 
disclose a case of hardship or injustice wdicre irre- 
gularity does not exist, as, for instance, that the sale 
has taken place where no arrear is due, and under 
such circumstances the Government, under section 
26, may set aside the sale. If the Commissioner 
will not interfere, the party aggrieved may, within one 
year of the sale becoming conclusive (section 27), bring 
an action in the Civil Court under section 33, and 
the Court may set aside the sale on proof of irre- 
gularity and substantial injury caused thereby. If 
no irregularity producing substantial injury is proved, 
the Civil Court cannot entertain an action to set 
aside a sale for arrears, andithe only course open to an 
injured party is by a suit for damages as provided for 
in section 33. Womesh Chtjndbe Chatteejee v. 
CoLLECTOE OE 24 -Peeq-unnaiis. Woomesh Chun- 
dee Chatteejee v. Ishaeutoollah 

[8 W, B., 439 

74 . — Omission to give notice of 

salA — Aet XI of 1839, s. 33. — Material injury . — 
Setting aside sale. Ground for. — To sell an estate for 
arrears under Act XI of 1859, after lulling the pro- 
prietor into a false security by failure to give him a 
notice which the law prescribes as a condition pre- 
cedent of a sale, is of itself a very material injury ir- 
respective of the amount of purchase -money realised, 
and one amply sufficient to warrant a Court in an- 
nulling the sale under section 33. Mohabeee 
PeESHAD SiNOH 13 , CODLECTOE OE TiEHOOT 

[15 W. E., 137 

75 . Irregularity in issue of 

notice. — Ground for setting aside sale. — Damage' 
to defaulter. — A sale under Act XI of 1859 may 
not be set aside on the ground of irregularity in the 

■ issue of notices, unless such irregularity is shown to 
have caused loss or damage to the defaulter. Lulee - 
ta Kooeb n. CoiEECTOE OE Tiehoot 

[19 W. E., 283 

70 . M*otification of sale, Neces- 

sary contents of.— XI of 1859, s. S3.— It is 
unnecessary to specify in the notification of sale the 
names of the mouzahs included in the property 
sought to he sold. All that is necessary is, to specify 
tlie estates or shares of estates, and the numher they 
bear in the Collector's office. Amieunessa Kha- 
TOON V, SeCEETAEY OE STATE POE INDIA IN COUN- 
CIL . . . . I. L. E.j, 10 Calc., 63 
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—continued. 

8. SETTING ASIDE continued. 

{a) Ieeeg-ulaeity— 

Notification of sale, Necessary contents 
of— continued. 

S. C. Amieunnessa Khatoon r. Beowne 

[13 C. L. E., 131 

Zeekalee Kooee 13. Lalea Dooeg-a Peeshad 

[16 W. B., 149 

77 .^ Notification of sale, Omis- 

sion in. — Revenue-paying estate. — Sale of share of 
an estate. — Recorded proprietors . — Omission of 
names of proprietors. — Irregularity. — Act XI of 
1859, ss. 6, 33. — When a notification of sale of a 
share in a revenue-paying estate is issued under sec- 
tion 6, Act XI of 1859, the circumstance that such 
notification does not contain the names of all the re- 
corded proprietors of the share, hut only the name 
of one of them, does not ’amount to an irregularity 
within the meaning of section 33, Act XI of 1859. 
Secebtary op State poe India in Council v. 
Rashbehaey Mookeejee 

[I. L. R., 9 Calc., 591 : 12 Q. L. R., 27 

7 S. Irregularity in publisMng 

notification of sale. — Suit to set aside sale . — ■ 
Act XI of 1859, ss. 6, 20, 3o.—Beng. Act VII of 
1868, s. 8. — Certificate of title, — A notification by 
the Collector under section 6 of Act XI of 1859, fix- 
ing the 31st May 1879 as the date for holding the 
sale, w^as affixed in the places mentioned in the sec- 
tion on the 2nd May 1879. Subsequently, the 31st 
May being ascertained to be a holiday, and the 1st 
June being a Sunday, the Collector, purporting to 
act under section 20 of the Act, issued a notification 
on the 26th May, postponing the sale till the 2nd 
June. On that day the sale was held, and the Com- 
missioner having upheld it on appeal, a certificate of 
title was given to the purchasers. Held, in a suit to 
set aside the sale, that inasmuch as the notification 
under section 6 of the Act had not been affixed thirty 
days before the day fixed by it for holding the same, 
the requirements of that section had not been ful- 
filled, and the irregularity was not cured by the 
notification of the 26th May. Held, furthei% that 
the Court was not hound, under section 8 of Bengal 
Act YII of 1868, to presume conclusively that the 
provisions of section 6 of Act XI of 1859, as regards 
the fixing of the date of sale, had been complied 
with. Under section 8 of Bengal Act VII of 1868, 
the effect of a certificate of title having been given 
to the purchaser is merely that the Court is hound to 
presume conclusively the due service and posting of 
notices. Bal Mokoond Lall v. Jiejudhun Boy 
[I. L. B., 9 Gale., 271 
S. C. Bul Mokund Lal v. Teijoodhun Eoy 

[11 C. L. E., 468 

79, - — ' ■ Material irregu-> 

larity. — Substantial injury. — Act XI of 1859, ss. 6, 
7, 20, 28, 33. — Certificate.— Beng. Act VII of 1863, 
s. 8.-— ‘Per Gaeth, C. J., Mitteb, Prinsep, and 
PiaOT, JJ, — A non-compliance with the provisions 
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8. SETTING ASID-E SALE— 

{a) lEEEauiA.ElTY — continued. 

Irregularity in publishing notification of 
sale — continued, 

of section 6, Act XI of 1859, is not a mere irregu- 
laritj^ and is not one of tliose errors in procedure 
are intended to be cured by section 8 of 
Bengal Act VII of 1868. Where a sale for arrears 
of revenue has been held, and non-compliance with 
section 6 has been found, such a sale is null and void, 
as not being a sale under the provisions of Act XI of 
1859. Semble^ — That no positive rule can be laid 
down permitting an inference to be drawn in all cases 
that the inadequacy of the price realized by a sale is 
due to the irregularity of the sale proceedings. JPer 
Tottenham, J.— Where the date fixed for a sale in 
the sale notification is less than thirty clear days 
from the date on which the notification is affixed in 
the Collector’s office, there is a legal defect in the 
notification, which is not cured by section 8 of 
Bengal Act VII of 1868 j but a sale held under such 
conditions is not ipso facto null and void, but is li- 
able to be annulled only on proof that the person 
whose land lias been sold has sustained injury by 
reason of the informality in the notification : that 
with regard to the existence of the particular legal 
defect found in the present case, the Court was not 
at liberty to infer that the inadequacy of the price 
realised by the sale was due to the irregularity of the 
sale proceedings. Lala Mobaritk Lal n. Secee- 
TAEY OP State poe India in Council 

[I. L. B., 11 Calc., 200 

— Qi^il Procedure 

Code, 1859, s. 248.-- Act XIX of 1878, s, 5.— In the 
case of a sale by the Civil Court of forest land, 
which formed a grant from Government under a 
deed describing the property as a “ Khalisa Mehal,’’* 
subject to the payment of revenue after a term of 
years, the sale not having been proclaimed at the site 
of the grant, — Meld that the sale was invalid by 
reason of irregularity in the publication, and because 
it was not competent to the Civil Court to sell land 
chargeable with, although not actually paying, reve- 
nue at the time of sale, such Khalisa Mehals being 
revenue-paying lands within the meaning of section 
248 of Act VllI of 1859, and section 3, clause 1, of 
Act XIX of 1873, and that therefore the sale should 
have been held by the Collector. Shoavees v. 
GobindDas . . . I. L. R., 1 All, 400 

31 ^ Irregular publication of 

sale. — Act I of 1845, ss. 6 and 14, and Act IX of 
1854.— Sale for arrears of revenue set aside, — the 
sale advertisement being irregular, first, in not being 
published in conformity with section 6 of Act I of 
1845 ,* and, secondly, the mehals not being sold in 
their consecutive numbers in the towji, or register 
of the CoUectoL' of the district, as provided by section 
14 of that Act. Such an irregularity is not cured 
by Act IX of 1854, which relates only to technical 
errors of procedure in the lower Court Avhich are not 
productive of injury to either party. Mahashue 
Singh Bahadue Huebfck Naeain Sinuh 

[9 Moore’s I. A., 268 
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8. SETTING ASIDE ^AXR-continued. 

{a) Ieeeg-uiaeitt — continued, 

32 . Irregularity in refusing fine 

for non-attendance, tendered by proprietors. 
— Act XI of 1859. — Procedure. — Beng. Act VII of 
1868. — Fine for non-attendance of proprietors be- 
fore Collector in partition proceedings under Beng. 
Meg. XIX of 1814. — In sales held by the Collector for 
the realisation of Government demands realisable as 
arrears of revenue, the procedure laid down in Bengal 
Act VII of 1868 is to be followed. Therefore, where 
a fine had been imposed for non-attendance of pro- 
prietors before a Deputy Collector for tlie purpose of 
a partition under Regulation XIX of 1814, and tbe 
amount bad been ordered to be paid on a given day 
but Avas not so paid, but tendered subsequently, — 
Meld tliat tbe Collector ought not to have sold the 
property of the defaulters. He was bound to receive 
tbe amount tendered. Mohan Ram Jha v. Shib 
Dutt Sino . 8 B. L. R., 230 : 17 W. E., 21 

33 , Irregularity in not accept- 

ing highest bid. — Obligation of Collector to sell 
to highest bidder. — At a sale for default of payment 
of GoA^ernment revenue, the Collector is bound to sell 
to the highest bidder, even tliougli (as in this case) 
that bidder be tbe husband of tlie person in arrear, 
COENELL V. OODOY Taea Chowdheain 

[8 W, R., 372 


(5) Other Geounds. 

34, Fraud.— AciJ XI of 1859, ss. 6, 7, 

18. — Ground for setting aside sale . — in a suit to set 
aside a sale for arrears of Government revenue held on 
tbe 26th March 1879, it was alleged as grounds for 
seting the sale aside (1) that the arrears had been paid 
into the Collector’s treasury on the previous day 
and a receipt granted for them, and that, according to 
the custom which had prevailed in tbe Collectorate of 
the district on payment of arrears being so made, the 
property had always been exempted from sale; 

(2) that the notices issued under sections 6 and 7 of 
Act XI of 1859 were not served according to law ; and 

(3) that the purchaser at the sale had dissuaded other 
persons from bidding as alleged. Meld, that the 
sale was valid as no order had been made by tlie 
Collector in writing exempting tbe property from 
sale under section iS of Act XI of 1859, mere pay- 
ment of arrears into the treasury without an order- 
under section 18 not having in itself the elfect of 
exempting the property from sale. Held, also, that 
the object of the notification under section 7 of Act 
XI of 1859 being to giA^e notice to the ryots not to 
pay rent to defaulting zemindars, non-service of such 
notification could not be a ground for invalidating 
the title of the auction-purchaser; and that inas- 
much as the irregularity in the service of notice 
under section 6 of Act XI of 1859 was not taken in 
the grounds of an appeal Avhich had been presented to 
the Commissioner, it could not be urged in a regular 
suit as a ground for setting aside the sale. Meld, 
further, that it was no fraud for persons at a sale for 
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SALE FOR ARREARS OP REVBMUB 

— continued* 

8. SETTING ASIDE ^km---conUnued, 

{h) Othee continued. 

Fraud — continued, 

arrears of revenue to combine not to bid against eacli 
otlier. See Bal Mokoond hall v. Jirjudhun Roy^, I. 
L, R., 9 Calc., 271 .* 11 C. L. R., 466. Gobind 
ChUNDEA GANaOPADHTA V, SHEEAJUNNISSA BiBI 

[13 C. L. R., 1 

85. Act X of 1876, 

s. 4. — Jurisdiction of Ciml Court. — Fraud of officers 
conducting sale. — Section 4, clause (c) of Act X of 
1876, excepts from tlie jurisdiction of the Civil Court, 
claims to set aside, on account of irregularity, mis- 
take, or any other ground except fraud, sales for 
arrears of land revenue. Queer e , — Whether the ex- 
ception of fraud in the above enactment is confined 
to fraud on the part of officers conducting sales for 
arrears of land revenue. Balkeishna Vastjdev 
V, Madhaveav Naeayan . I. L. R., 5 Bom,, 73 

86 . — — Act XI of 1859, 

s, 33 . — Section 33 of Act XI of 1859 should not be 
read as meaning that under no possible circumstances 
can a suit be brought to set aside a sale on the 
ground of fraud. Amieunnessa Khatooe v. Seoee- 
TAEY OE State eoe India in Council 

[I. L. B., 10 Calc., 63 

S. C, Amieunnessa Khatoon V. Beowne 

[13 C. Ii. R„ 131 

37, Beng, Act VII 

of 1868. — Sale improperly conducted . — In a suit by 
a mortgagee for possession of the mortgaged proper- 
ty which had been sold under Bengal Act VII of 
1868, where plaintiff alleged that the sale was brought 
about by fraudulent withholding of the rents, and 
that the mortgagor had purchased it benami, — Held 
that, where a sale has been held under the provisions 
of Bengal Act VII of 1868, hut improperly and 
irregularly, it can only be questioned by a suit brought 
within proper time and against proper parties. Eaj 
Lukhee Dassee V, Peaetjf Bibee , 23 W. R., 82 

33 , Sale where no arrears due. 

— 'Bona fide purchase. — The sale of an estate for 
arrears of revenue where no such arrears exist is null 
and void, even though it is regularly conducted and 
the purchase is made bond fide. Seeemunt Lall 
Ghose n. Shama Soondueeb Dassee 

[12 W. B., 276 

Eam Gobind Roy v. Kushueeudoza 

[15 W. B., 141 

See Baijnath Sahu r. Lalla Sital Prasad 
■ [2 B. Ii. B., F. B., 1 : 10 W. B., F. B., 66 

39 , Act XI of 1859. 

— Where there has been a sale under Act XI of 1859 
for arrears of revenue, but it is found that no 
revenue is actually due to Government, the sale must 
be set aside as not coming within the proyisions of 
the Act. Mang-ina Khatun v. Collectoe oe 
Jessobe . 3 B. L, B.j Ap., 144 ; 12 W. B., 311 


SALE FOB ARREARS OF EEVEHUE 

— continued, 

8. SETTING ASIDE SklX.---conUnued. 

(h) Othee Geounds — continued. 

Sale where no arrears due— continued, 

90, Suit to set aside 

sale. — Sanction of Commissioner . — A suit to set aside 
a sale for arrears of revenue on the ground that no 
arrears were due may he brought without previous 
sanction of the Commissioner. Thakooe Chuen 
Roy V. Collectoe oe 24-Peeq-tjnnahs 

[13 W. B.. 336 

91. — Act XI of 1859, 

s. 5. — Act XI of 1838. — S^iit to set aside sale . — 
Costs of partition. — Sanction of Board of Revenue, 
— lieng. Reg. XIX of 1814. — On 12th June 1867 
some of the proprietors of an estate applied to the 
Collector for a partition under Regulation XIX of 
1814. On the same day the Collector issued a notice 
to all the shareholders, including the plaintiffs in this 
suit, calling upon them to come in within one month 
and show such cause and offer such objections, &c., 
as they should think lit. It did not appear that the 
plaintiffs did come in or did anything upon this. 
Similar applications were made by other sharehold- 
ers. On the 19th August 1867 the Collector drew 
out a tabular statement, purporting to he in pur- 
suance of section 4, Regulation XIX of 1814. In it 
was a column giving the shares into wdiich the ex- 
penses of the partition were to he divided. On the 
same day a notice was issued to the proprietors, 
ordering in them to pay their respective quotas of the 
expenses accordingly. It was said by the defendants 
that the apportionment was confirmed by the Com- 
missioner on the 20tli January 1868. On the 6th 
March 1868 it was ordered by the Collector that a 
proclamation should be issued iu accordance with 
paragraph 4 of section 5 of Act XI of 1859, directing 
the plaintiffs, as defaulters in two sums of R252-3-2 
and R9-9-6, to pay the Government revenue. On the 
28th March such proclamation was issued according- 
ly. Subsequently one of the plaintiffs came in, and 
offered to pay all that 'was then due and outstanding. 
His application w^as rejected, and on the same day, 
the 8th April, the sale proceeded, and the whole inter- 
est of the plaintiffs was sold for R16,900. The plain- 
tiffs appealed to the Commissioner, but their appeal 
was dismissed. The plaintiffs therefore brought a 
suit against the purchasers and the Collector for the 
recovery of the property and for caneelment of the 
sale. Seld that the sale was void. There was no 
arrear of Government revenue justifying a sale under 
Acts XI of 1838 and XI of 1859, section 5. There 
could be no arrear until demand after sanction by the 
Board of Revenue and by the Lieutenant-Governor of 
the estimate of expenses prepared by the Collector 
and fixed by the Commissioner. The Board must 
give its sanction in each case, and the defendants 
failed to show that it had done so. But even if the 
Commissioner had power finally to determine the 
amount and date of payment, it was not shown that 
he had done so, or supposing that he had, that any 
fresh demand had been made upon the parties liable. 
Has Goeal Das v. Ram Golam Sahi 

[5 B. L. R., 135 ; 13 W. B., 381 
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•---continued, 

8. SETTING ASIDE SKLE.^eonUmed. 

(d) Other Grounds — continued^ 

92. — — . — Unautlaorised sale by Col- 
lector. — Want of sanction, — Su-bsequent confirma- 
tion. — Accounts . — Costs, — The sale by a Collector of a 
whole talook in one lot for arrears of revenue, with- 
out specific authority previously conferred by the 
Board of Revenue, was held to he an act unauthorised 
by the general rules and principles of the Regulations, 
and not rendered valid by the subsequent authorised 
confirmation of it by the Board, and by the appropria- 
tion of the surplus proceeds of the money by the de- 
faulting proxu'ietor. The proprietor’s acquiescence 
in a sale made, as he believed, by the authority of the 
Board of Revenue, did not give legal efficacy to a sale 
altogether void for the want of such authority, or bar 
his claim to annul the sale on that ground. The Courts 
below, without entering into any investigation of the 
profits made by the purchaser during his occupation 
of the estate, assumed that he had reimbursed him- 
self the amount of the purchase-money and interest 
out of th^ profits of the estate. The Privy Council, 
however, saw no ground for such an assumption, 
and directed that an account should be taken of the 
principal and interest due to the purchaser in respect 
of the purchase-money paid by him, and also of the 
net profits made by him out of the estate during his 
occupation ; and that on payment to him of whatever 
may appear due to him on taking such account, pos- 
session of the talook should be delivered to the pro- 
prietor. The Privy Council further, acquitting the 
purchaser of all blame in the transaction, reversed so 
much of the decrees of the Courts below as con- 
demned him in costs, and ordered each party to bear 
his own costs in all the Courts. Mitterjeet Sing-h 
«?, Heirs or the widow of Jttswunt Singh 

[6 W. B., P. C., 15 : 3 Moore’s I. A., 42 

93. ■ Benami purebase for de- 

faulting proprietors.— Reg. XI of 1822,— 
Void or illegal sale. — Under Regulation XI of 1822 
a benami purchase for defaulting proprietors at a 
sale for arrears of revenue was not ipso facto illegal 
and void. Kadeedoss Mookbejee V. Mothooea- 
NATH Banerjee . . , ,5 W. B., 154 

94. Fraudulent purchase by 

judgment-debtor.— XI of lSo9.— Right of 
decree-holder. — In a suit to recover possession of a 
share of an estate on the ground of purchase at a sale 
in execution, which share was alleged to have been 
knocked down by the Collector to another party in an 
execution sale under Act XI of 1859, where it was 
found that the plaintilf’s purchase had not been bond 
fidCi the right, title, and interest of the decree-holder 
having been previously purchased benami by the judg- 
ment-debtor himself, — Meld that the real purchaser 
was the judgment-debtor, and that the holder of the 
rent-decree could properly sell either the estate or the 
said right, title, aud interest, Lalla Jxjggessdr 
Sauoy V, Gopal Ball . , . 15 W. B., 54 

95. Failure of consideration. — 

Suit to set aside sale and recover purchase-moneg on 


SALE FOB AEBEARS OF BEVEMUE 

—continued, 

8, SETTING ASIDE SALE— , 

(b) Other Grounds— 

Failure of consideration— 
the ground that subject of sale loas alluvial land 
and 'practically non-existent. — An estate does not 
necessarily mean land hut may denote julkiir, pliiil- 
kur, or buukur rights, aud even where land hsis been 
entirely washed away there still remains the right to 
possession of any alluvion that may subsequently re- 
appear on the same site, which right may, in accord- 
ance with the Privy Council decision in Lopez v. 
Muddun Mohun ThaJeooTy 13 Moore’s I. A.^ 467, he 
sold as an estate. A suit, therefore, by a purchaser of 
such an estate to have the sale set aside and recover 
his purchase-money, on the ground that the subject of 
his purchase was non-existent at the time of sale, and 
had since remained so, was held to he not maintain- 
able. Government v, Radhay Singh ' 

[20 W. R., 117' 

90. Award of compensation to 

purchaser. — Sale set side under Beng. Reg. I of 
1821. — A sale in 1802 of lands for arrears of Govern- 
ment revenue was set aside by the mofussil and sud- 
der commissions constituted under Bengal Regulation 
I of 1821, although no suit was brought to annul the 
sale until 1821 ; and the decision was affirmed by tbe 
Judicial Committee. But the sale having taken place 
by direction of the Government, and there being no 
fraud on the part of the purchaser, the Judicial Com- 
mittee, under clause 2, section 4 of Regulation I of 
1821, awarded the purchaser compensation to ho paid 
by the Government. Ishuree Pees ad Nabain Singh 
V , Lad Chutterput Singh . 3 Moore’s I, A., 100 

S. C. Deep Nabain Singh v. Lad Chutterput 
Singh . . . 6 W. E., P. C., 27 

9. MISCELLANEOUS CASES. 

97. ; Act XI of 1859, s. B.—Xffect 

of notiflcatioii under Act, — Attachment, — A notitica- 
tion issued under section 5, Act XI of 1859, is simply 
a public call on the debtor to pay his debt by a fixed 
date; it does not operate as an attachment by the 
Civil Court. Nurkoo Ram v, Ramjooraw'un 
Singh ..... 9 W.B., 481 

9S. Transfer of tenure from one 

Colleetorate to another. — Bayment of revemte, 
— Notice of transfer, — If a tenure is transferred from 
one Colleetorate to another, and the holder of the 
tenure, after receiving notice of the transfer, continues 
to pay his revenue into the former Colleetorate, he is 
not entitled to take credit for such payment. But if 
he pays before notice and obtains a receipt, such re- 
ceipt is a quittance as against Government. Tha- 
EooR Churn Roy v, Codleotor of 24.Pergun- 
NAHS , ■. . . 13W. B.,336 

99. Act XI of 1859, s. 31.—i?^- 

corded proprietor^ Representative of. — Execution of 
decree. — F'urohaser in execution of decree. — Revenue 
I sale,— Deposit, — Assignee, — Section 31 of Act XI of 
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— continued , 

a MISCELLANEOUS CASES—co«i5'iwMec2. 

Act XI of 1859j s. Zl— continued, 

1859 must be read strictly. An assignee of tbe re- 
corded proprietors is not tlieir representative within 
the meaning of that section, and the Collector is jus- 
tified in refusing to pay to such assignee, claiming on 
his own behalf, money held in deposit on account of 
the recorded proprietors. Seceetaey op State poe 
toMA m Oomoijj V , Maejijm Hoseik Khan 

[I. L. B., 11 Cale.5 359 
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( a ) Gbneeally .... 5411 
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12. Disteibution op Sale-peoceeds « 6416 

13. Weongpul Sales .... 5430 

14. Invalid Sales .... 5432 


( a ) Death op Deceee-holdeb be- 

POEB, Sale .... 5432 
(5) Death op Judgment-debtob 

bepoee Sale . « . . 5432 

(0) Feaud 5433 

( d ) Execution Peooeedings STBUCK 

opp ..... 5435 
(«) DeCEEES APTEEWAEDS EE VEESED 5436 
(f) Decree pound to have been 

SATISPIED .... 5439 
(^) Decree against weong Person 5439 
( h ) Want op Saleable Inteeest . 5440 

(1) Want op Jurisdiction . . 5442 

( J ) Decrees barbed by Limita- 
tion ..... 5447 

( ih ) Sale pending Appeal . . 5450 

15. Setting aside Sale . . ' . 6450 

( a ) Ireegulaeity— General Cases 5450 
(5) Substantial Injury . . 5482 

( a ) Expenses op Sale . . , 5483 

16. Setting aside Sale— Rights op 

PUECHASEES .... 6484 

( a ) Compensation . . . 5484 

( b ) Recovery op Purchase-money 5484 


SALE m- EXECUTIOB" ;OF DECBEE— 

continued. 

See Acquiescence , 7 B. L. R.® 159 
See Arms Act, 1878. 

[I.L. B., 9 Bom., 518 
See Decree — Form op Decree — Posses- 
sion . . I.L.R., 2 Bom., 676 

[I. L. B., 3 All., 112 
1 B. L. R., A. C., 65 
I. L. R., 6 Bom., 564 
[I. L. B., 5 Bom., 493, 496, 499, 505, note 
See Feaud— Eppect op Fraud. 

[I.L.R.,2 Mad.,2e4 
B. L. B., Sup. Vol., 345 
See Cases under Hindu Law — Alien- 
ation — Alienation by Father. 

See Cases under Hindu Law— Joint 
Family — Sale op Joint Family Pro- 
perty in Execution and Bights op 
Purchasers. 

See Cases under Hindu Law— ^Widow 
— Decrees against Widow as repre- 
senting the Estate or Per§onaily. 
See Husband, and Wipe. 

[I. L. R., I All., 772 
See Cases under Limitation .Act, 1877,' 

ART. 12. 

See Cases under Limitation Act, 1877, 
ART. 138. 

See Limitation Act, 1877, arts. 166, 167. 

[I. L. R., 9 Bom., 468 
I. U. B., 5 Gale., 331 
I. L. B., 5 Mad., 113 
See Lis Pendens . I. h, R., 1 All, 588 
[I. Ii. B., 4 Gale., 789 
1. Ij. B., 6 Bom., 567 
8 B. L. R., 122 
I. L. B., 8 Calc., 79, 690 ’ 
21 W. B., 349 
I. L. R., 12 Gale., 299 
I. L. B., 10 Bom., 400 
See Cases under Mortgage— Sale op 
Mortgaged Property. 

See Cases under Onus Peobandi — Sale 
IN Execution op Decree. 

See Pleader— Purchase op Decrees by 
Pleader . 4 B. Ii. B., A. C., 181 

See Possession — Nature op Possession. 

[I. L. B., 4 Calc., 216 
See Pre-emption— Eight op Pre-emp- 
tion , I. L, B., 1 All, 272, 277 
[6 IN. W., 248, 272 
7 m W., 97, 281 
I. L. B., 2 AH., 850 
L L. B., 3 Ail, 112, 827 
15 W. B., 455 
See Bight op Occupancy — Transper op 
Bight . I. L. B., 1 All, 353, 647 
[I. L. B., 4 Gale., 925 
[22 W. B., 169 
1. 1,. B., 2 All, 451 
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See Cases toder RiaHT or Suit — Sale 
IN Execution of Decree. 

See Transfer of Civil Case —Letters 
Patent, High Court, ol. 13. 

r.7B.L.B.,305 

See Transfer of Property. 

[I. L. R., 1 Bom., 500 

See Zemindar, Rights of— 

[2 Agra, Ft. II, 202, 204 
I. L. R., 3 AIL, 797 

1. PERSON SELLING PROPERTY OF WHICH 
HE IS NOT, BUT AFTERWARDS 
BECOMES, OWNER. 

X. Obligation to make good 

the sale out of subsequently-acquired in- 
terest, — Vendor and f nr chaser. — The doctrine — 
that where a. person sells property of which he is not 
the owner, but of which he afterwards becomes the 
owner, he is hound to make good, the sale to the pur- 
chaser out of his subsequently-acquired interest — 
does not apply to a case where the sale was made 
through the Court at the instance of an execution- 
creditor, and was, therefore, compulsory. Aiuk- 
MONEB Dabee V. Banee Madhub Chuokerbutty 

[I. L. R., 4 Calc., 677 : 3 C. L. R., 473 

2. OBJECTION TO SALE. 

2. Dispossession of third party in 

execution. — l^esistance or obstruction hy stranger 
on delivery to atcction-ptirehaser. — Civil Procedure 
CodCf lS59i s. 269. — There was no provision in the 
Civil Procedure Code, 1877, similar to that contained 
in section 269 of Act VIII of 1859, which enabled the 
Court executing a decree to inquire into a complaint 
made hy a person other than the defendant, on the 
ground of dispossession in the delivery of possession 
to the purchaser of immoveable property sold in exe- 
cution of a decree ; and, therefore, the only remedy 
of a person so dispossessed was hy regular suit. A., a 
decree -holder, purchased certain property belonging 
to B.j his judgment-debtor, at a sale in execution of 
his decree, and delivery of possession to him was 
ordered. A stranger to the suit thereupon presented 
a petition to the Court executing the decree, setting 
up a title to a moiety of the property in question, 
and prayed for an investigation into his right, and 
for recovery of possession, on the ground that he had 
been dispossessed by A, Meld that the application 
could not he maintained. In the matter of 
Haeasatooleah V. Bbojonath Ghose 

[I. L. B., 3 Calc., 729 : 1 C. L. R., 517 

This omission is now rectified, and under the Civil 
Procedure Code, 1882, the Court has power to make 
an inquiry on the application of a third party dispos- 
sessed in execution. 

S. Decree, Impeacbment of, by 

a stranger as fraudulent.— Procedure Code 
(Act XI F of 1882) j s, 287, — In the execution of 


SALE m EXECHTIOK OF DECREE- 

continued. 

2. OBJECTION TO SALE— cow 

Decree, Impeachmeiit of, by a stranger 
as fraudulent — conthmed, 

a decree ordering the sale of immoveable property, it 
is not competent for the Court to refuse to sell it 
because a stranger to the suit in which such decree 
was obtained, who is in possession of such property, 
impeaches the decree as having been obtained by 
fraud; the course open to him, if he wishes stay of 
execution, being to file a suit and obtain an injiiction 
for that |)urpose. Pueshottam Vithal v, Pursii- 
ottam Iswar . . 1. L. R., 8 Bom,, 532 

3. STAY OF SALE. 

4 . ___ stay of sale in regard to a 
particular property. — Other property of judg- 
ment‘debtor. — To save a particular property from sale, 
a judgment-detor must show the value and condition 
of other properties in her possession, and the Judge 
must consider how and by what arrangement such a 
disposal of different portions of such property may be 
made so as to avoid the sale of the property already 
attached. Deb Kumaei Bibee v. Ram Lall Moo- 
KEEJEE 3 B. L. B., Ap., 107 : 12 W. R., 66 

5 . Stay of sale pending admi- 

nistration suit. — Mortgage-decree, — Eight of 
secured creditor. — In execution of a decree on a 
mortgage-bond executed by the father of the judg- 
ment-debtors, since deceased, which decree directed 
that the mortgage lien should be enforced, first, by 
sale of the property specifically mortgaged ,* and, se- 
condly, if the debt remained unsatisfied by the sale 
of the other property in the possession of the judg- 
ment-debtors, the judgment- creditor proceeded to 
have the property sold. After issue of the sale noti- 
fication one of the judgment-debtors applied for stay 
of the sale, on the ground that an administration suit 
was pending with respect to the property of his 
father, the mortgagor, and also asked that a receiver be 
appointed and arrangements made for paying off the 
mortgage-debt and saving the property from sale. 
Meld that the Court was wrong in passing such order, 
inasmuch as there were no reasonable grounds why a 
a secured creditor should be debarred from enforcing 
his security pending the administration suit. Kristo- 
MOHiNY Dossbe V Bama Churn Nag Chowdry 

[I. L. B., 7 Calc., 733: 9 0. L. R., 344 

4. IMAIOVEABLE PROPERTY. 

Interest in decree against 

mortgaged property.— Procedure Code, 
1859, s. 259.— Sale of decree. — Interest in immoveable 
property. decree for the sale of mortgaged pro- 
perty was attached and sold in execution of a decree. 
Meld that the interest in immoveable property there- 
under conveyed to the purchaser was immoveable 
property within the meaning of section 259 of Act 
VIII of 1859, and that a certificate of sale ought to 
have been granted to the purchaser. Hari Govind 
JosHi V. Ramchandra Pandurang Joshi 

[9 Bom., 64 
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SALE IN EXECUTION OF DECREE- 

eontimied. 

4. IMMOVEABLE PEOPERTY— 

Interest in decree against mortgaged 
property — oontinued. 

7. Decree creating 

charge on land. — Interest in immomahle f ro'p&rtg , — 
Tlie sale of a decree charging land for its satisfaction 
in the course of execution proceedings against the 
judgment-creditor is a sale of an interest in immove- 
able property. Meld that the provisions of "the Code 
of Civil Procedure relating to sales of immoveable 
property will apply to such sale. Bhawani Kxjar 
V, Ghflab Rai . . I. L. R.j 1 AlLj 348 

MoBKOOmssA Dewaf Ali Mistuee 

[4 W. B., 22 

5. PURCHASERS, RIGHTS OP— 

(a) Generally. 

3 , — What passes by sale. — Sale 

under money-decree. — Might, title, and interest of 
judgment-debtor, — Nothing passes to the auction- 
purchaser at a sale in execution of a money-decree 
but the right, title, and interest of the judgment- 
'debtor at the time of the sale. Akhe Ram v. Nand 
Kishoee . ' . . I. L. B.5 1 AlLj 236 

Khub Chand Kalian Das 

[I. L. B., I All., 240 

Barton v. Beijonath Suemah , 3 W. B., 65 

Ram Onoooeoho Singh v. Montoeun 

[6 W. R„ 223 

Seth Oodet Kueeun Chait Ram 

[2 Agra, 125 

Jyzishoon Sookul V. Shhnkhr Sookul 

[3 Agra, 168 

Zalim V. Choonbe Lall . . 3 Agra, 194 

Bhu-KAN Bhaibava r. Bhaiji Peag 

[1 Bom., 19 

9^ — Sals under Bom. 

Meg. IV of 1827 .—Might, title, and interest ofjudg^ 
ment-dehtor. — All that passed under a Courtis sale 
under Bomhay Regulation IV of 1827 was the right, 
title, and interest of the judgment- debtor whose pro- 
perty was proclaimed for sale. Khshaba bin San- 
KEOJi v. Pitambaedhaei . . 12 Bom., 15 

10. Property sold 

toith spei'ijicati07i. — Mights of judgment-debtor . — 
Though there is a specification of the subject of sale 
at the time of sale, yet it is not the property speci- 
fied, hut only the right of the judgment-debtor there- 
in, that is offered for sale and is conveyed, there 
appearing no provisions in the Procedure Code to 
contemplate the sale or transfer of anything more 
than the right and interest of the judgment-debtor,* 
and the auction-purchaser at a sale in execution 
acquires by the express terms of the conveyance to 
him, not the presumed title of the person in posses-- 
sion, or the apparent title in the Collectotis books, 


SALE m EXECUTION OF DEOBBB*- 

continued. 

5. PURCHASERS, EIGHTS 0^— continued. 

(a) GENmALLY— continued. 

What passes by sale — continued. 

but the right, title, and interest of the judgment- 
debtor ill the property sold. Mahomed Bhksh v. 
Mahomed Hossein 

[3 Agra, 171: Agra, F. B., Ed. 1874, 145 

See Balxjk Doss n. Nimaye Chundee Siecae 

[17 W. B., 511 

11. — — • Sale of ryofs 

interest. — Want of zemindar’s consent to alienate . — 
An auction-purchaser of a ryotis right and interest 
in his house in a village could not acquire more title 
than could have been transferred by private sale, and 
therefore if by the village custom the ryot cannot 
alienate the house with the zeinindar^s consent, and 
such consent has not been obtained, the sale in exe- 
cu|;ion conveys no rights in it to the purchaser. 
Shib Ball -y. Lockun Singh . 3 Agra, Rev., 7 

22. Sale of specified 

share. — Property coming to debtor before sale . — 
When there was a sale of a sjiecified share belong- 
ing to the judgment-debtor, — Held that the auction- 
purchaser was not entitled to claim property which 
had before sale descended to the judgment-debtor. 
Azadbe V. Ajmeee Koonwee . 1 Agra, 282 

23. Interest in pur- 

chase-money. — Civil Procedure Code, 1877, s. 266 . — 
Property not subject to atiachiient and The 

purchaser at a sale in execution of a decree of the 
right or interest which the vendor of immoveable 
property has in the purchase-money, where it has 
been agreed that the same shall be paid on the exe- 
cution of the conveyance, takes nothing by his pur- 
chase, such interest not being subject to attach- 
ment and sale under section 266, Civil Procedure 
Code, 1877. Ahmad-uddin Khan u. Majlis Rai 

[I. L. B., 3 All., 12 

14. Might to mesne 

profits. — Civil ^Procedure Code {Act VIII of 1859), 
s. 259. — Certificate of sale. — The possession, with 
mesne profits, of land comprised in a zur-i-peshgi lease 
of the year 1851, was decreed to the znr-i-peshgi- 
dars ill 1860 ; and litigation as to their rights under 
the lease was carried on till 1874, when, after their 
deaths, it ended in favour of their representatives. 
In 1869 one of the parties to that litigation obtain- 
ed a decree for money against the zur-i-peshgidars 
and in 1874, in execution of this decree, all the right, 
title, and interest of the representatives of the 
latter in the lease of 1851 was sold to a third party. 
Meld (reversing the decision of the High Court) 
that the right to the mesne profits awarded by the 
decree of 1860 did not pass by the sale, hut remained 
in the representatives. Ganesh Lall Tbwaei v. 
Shamnaeain , . !• L. B., 6 Gale., 213 

15. Life ‘interest in 

property of testator. — A life-interest in the residue 
of the real and personal property of a testator, after 
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5. PDRCHASEES, RIGHTS OF--^contimed. 

(a) Geneeally — continued, 

WRat passes by BSile^continued, 

all tlie charges upon it have been satisfied and pro- 
vided for, and after a full administration has taken 
place of the assets for the purpose of discharging 
these several dispositions, cannot he sold under an 
execution issued in the Supreme Court against the 
property of the testator. The sale therefore passes 
nothing to the purchaser. Tokai Sheeob n. Daitod 
Mxjelick Fueeedook Beg-lae 

[4 W. R., P. C., 87 : 6 Moore’s I. A., 510 

10^ — ■ Sale of legacy 

nndef writ against executor. — A seizure and sale 
by the Sheriff of the amount of a legacy under a 
writ against the executor, declared invalid in the 
absence of proof of payment extinguishing the 
legatee’s interest. Lazae CoxiiA Raoava Chei^y 
[5 W. B., P. C., 126 : 2 Moore’s I. A., 80 

X7. — HigM and inter- 

est of proprietor of resumed reoenue-paying estate , — 
By a sale in execution of the rights and interests of 
■ a judgment-debtor as recorded proprietor of a Gov- 
ernment resumed revenue-paying estate, released 
rent-free lands lying in the estate do not pass to the 
purchaser. Doe Goeinemony Debia v. Imdad 
Ali . . , , • . 5W.B.,170 

13^ ; « Piigkt^ iitUy 

md interest ” of a judgment-debtor in a partly- 
executed decree, — Possession of land attached under 
Peng. Peg, V of 1812, s, 26. — A decree of the year 1843 
awarded to persons, afterwards I'e presented by the 
respondents, the possession of a moiety of a talook, 
which had been since 1837, and remained till 1866, 
nnder attachment by the Collector in virtue of an 
order made under Regulation V of 1812. The Court 
which granted the decree, intending to execute it, ap- 
proved the proceedings of an Ameen purporting to j)ut 
the decree-holdors into constructive possession of a 
certain number of mouzahs of the talook. In 1850 
the appellants, in execution of a decree for money 
obtained by them against the respondents, purchased 
at a sale, amongst other things, their “ right, title, 
and interest ” in the decree of 1843. Held (affirm- 
ing the judgment of the High Court) that posses- 
sion of the mouzah having been delivered, so far 
as it could he delivered, considering the attachment 
to which the talook containing these mouzahs was 
subject, the decree of 1843 had been so far exe- 
cuted; and that what was acquired by the appel- 
lants at the execution sale was only the unexecuted 
portion of the decree of 1843. Geishchundee 
Chuokeebtjtty d. Jibaneswaei Dabia. Geish- 
CHEnbee Checkeebetty 'v. Biseswaei Debia 

[I. li, E., 6 Calc., 243 : 7 C. L. B., 420 

19 , Sale of rights of 

deceased debtor whose representatives hold certifi- 
cate of administration. — In cases where the right of 
inheritance really vests, the purchaser of the rights 
of a deceased judgment-debtor, whose representatives 
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5. PURCHASERS, RIGHTS OP --continued, 

(a) Gbneeaely — continued. 

What passes by sale — continued, 

hold under a certificate under Act XXVII of 1860j, 
does not acquire the entire estate, but acquires it 
subject to all legal and equitable rights of inherit- 
ance. Sham Coomae Roy v. Jetteit Bibes 

[14 W, B., 448 

Eajkeisto SixaH v, Behoshee Mohen 

[14 W. B., 448, note 

20. of zemin^ 

dari rights, — Building appurtenant to zemindari 
rights. — The “ rights and interests ” of a zemindar 
in a certain village were sold in execution of a decree. 
At the time of the sale a certain building was his pro- 
perty qua zemindar. Held that, in the absence of 
proof that such building was excluded from sale, the 
sale of his “rights and interests” in the village 
passed such building to the auction-purchaser. Abe 
Hasan v. Ramzan Ali . I. L. B., 4 All., 381 

21. Sale of house 

and lands to different purchasers. — Decree-holder,, 
Purchase of land by, and sale, of house to, third 
person . — Where a decree-holder who had attached* 
certain land and a house upon it caused the land to 
he sold in execution and purchased it, and then 
caused the house to be sold to a third party, — Held 
that he had purchased the land on which the house 
stood, subject to the right of the person who bought 
the house to have it continued there. Mooeta 
Soonbeeee Chowdheain v, Methooeanath 
Ghose .... . 22 W, B., 208 

22. ■ . Sale of pro- 

perty ioith incumbrances. — Might, title, and interest 
of debtor , — The purchaser at a Court’s sale buys 
only the right, title, and interest of the debtor, bur- 
dened with all valid liens such as a previous san 
mortgage. Mathuradas Manchoddas v. Kalia Khu- 
shal, 7 Bom., A. C.,24s and Chintaman BhasJear v, 
Shivram Hari, 9 Bom., S04, followed. Ranohod- 
DAS Dayalbas V. Ranohoddas Nanabhai 

[I. L. B.,lBom.,581 

23. Interest adverse 

to judgmenUdebbor. — JEffect of sale, — Incumbrances 
by debtor after attachment . — Under an "execution 
sale the purchaser, notwithstanding that he acquires 
merely the right, title, and interest of the judgment- 
debtor, acquires that title, by operation of law, 
adversely to the judgment-debtor, and freed from 
all the alienations and incumbrances effected by him 
after the attachment of the property sold. Dinen- 
BEONATH SANNIAL V, RamKUMAE GhOSE. TaEAK- 
chanbea Bhettaohaejee r. Baikantnath San. 
NIAL , I. L. R., 7 Calc., 107 : 10 O. L. R., 281 

[L. B., 8 I. A., 65 
Bhegoban Chenbee Doss v. Ball a Thakooe 
Peeshad . . . W. B., 1864, 359 

24. — Sale free of de- 

cree-holder’s interest. — Eeser cation of rights , — ^When 
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(a) GeneealIiLY— 

Wliat passes by continued, 

a Judgment-debtor’s propertjr is sold at the in- 
stance of the Judgment-creditor, tlie sale, whether 
directed by the decree or not, must be a sale free of 
the Judgment-creditor’s rights in the property, un- 
less these are reserved. Doolee Chund v. Oomda 
. . . , . 24W.E.,263 

SlEEAE «J. KeISHNA IvUMAE BAKSH 

[3 B. L. R., 407 : 12 W. B., 303 

25. — : ^rior right of 

former 'purchaser at unconfirmed sale, — Laches . — 
The purchaser at a Court’s sale buys only the then 
existing right, title, and interest of the Judgment- 
debtor, and therefore ordinarily takes, subject to the 
prior right, contingent on confirmation, of a former 
purchaser, though such former purchase be confirm- 

' ed subsequently to his own. QucBre ^ — Whether the 
case might not be different if the delay in the con- 
lirmatioii of the former purchase were accompanied 
by great laches on the part of the first purchaser, or 
by other special circumstances; KonapabinMaha- 
DAPA V, Janaedan Sukdey , , 11 Bom., 193 

26. - Effect of sale. — Eight of pur- 

chaser as compared 'mith purchaser hy private 
sale, — Eight as against charges on estate sold . — 
A purchaser at a Judicial sale is in a position different 
from that of a mere representative of the old pro- 
prietor, or. of one who comes in by a voluntary sale 
made by the latter, A Judicial sale transfers to the 
purchaser the property of the Judgment-debtor 
against the debtor’s will, and places the purchaser 
in a higher position than that which the Judgment- 
debtor, by any private alienation, could confer on 
him. Such a purchaser is competent to defend his 
posesssion and title by showing that the charge 
which it is sought to establish against the estate is 
fraudulent and collusive, and therefore void. Oom- 
eao Singh v, Shimboo Nath , 2 W,, 38 

27. Purchase sub- 

ject to decree for sale, — Incumbrance. — A decree- 
holder having attached certain property in the exe- 
cution of a decree, E. appeared as an objector. The 
decree-holder was referred to a civil suit, and obtain- 
ed a decree for the sale of the property in satisfac- 
tion of the former Judgment-debt. A. then sued 
the Judgment-debtor for ■ the return of certain 
alleged consideration- money and obtained a decree, 
in execution of which he brought to sale and became 
purchaser of the same property of which the sale 
had been decreed as above mentioned. Held that 
N. could only purchase the property subject to the 
decree for sale, and that the transactious subsequent 
to tliat decree had no effect to shake it off. Nieun- 
JUN Rai V. Rujjoo Rai . . 5 3N. W., 166 

8ee SooEAj Buksh v, Ramjeeawxjn 

[4 3N, W., 5 

28. — r-. : — fraudulent alien- 

ations before deor^e ^ — An auction-purchaser can 
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(«) Geneeally— 

Effect of sale — continued, 

question the fraudulent acts and alienations of th© 
old px'oprietor in fraud of the decree. Baichoo 
Howaed . . . . ,3 Agra, 15 

Dewan Roy v, RiDDEiiE , 9 W, B.j 521 

29. — — fr audul emt 

aioard. Eight of purchaser to contradict, — The locum 
tenens of a purchaser at a sale in execution of a decree 
is not hound by an award in fraud of the decree to 
which the Judgment-debtors were parties. Aleattth 
V, Rao Kaban Singh , . 7 W., 362 

30, — Eight of pnr^ 

chaser to set aside deeds. — There is no authority for 
the proposition that the purchaser at a sale in execu- 
tion of a decree, of the right, title, and interest of the 
Judgment-debtor, acquires hy that purchase not 
merely the right, title, and interest of the Judgment- 
debtor, but any right which the Judgment-creditor 
might have to set aside or question the validity of 
any deed which had been previously made, even it 
might he by the Judgment-debtor himself. Laela 
Ram Shbun Ball v. Lokebas Kooee 

[18 W. B., 39 

31^ — Eight to set aside 

putni. — Mortgage . — Covenant not tg alienate. — A, 
gave a mortgage to B. of certain 'property as a 
security for money lent, and covenanted not to 
alienate the property by gift, ijara, putni, or other- 
wise, by which loss might be caused to the existing 
actual assets of the property. A. subsequently 
granted a putni to C. B. obtained a decree against 
A. for the amount of the loan, and the property 
was sold in default of payment. B. was the pur- 
chaser at the auction sale. Held that B, could 
maintain his suit against C. to set aside the putni 
and for possession. Beajaeaj Kisoei Dasi v. 
Mohammed Salem . 1 B. L. B., A. C., 152 

S. C. Beojo Rishoeee Dossia V. Mahomed 
Shleem , » . . * 10 W. B., 151 

(b) Easements.' 

32, Eight to ease- 

ments.-~Th.(i rule that the right to easements goes 
with the property when sold hy the owner himself, 
applies also when the property is sold by the Court in 
execution of a decree against him. Huebe Madhub 
Lahieee V, Hem Chundbb Gossamee 

[22 W. B., 522 

(c) Emblements. 

33 ^ Mortgage, Sale 

under,— Eight to emblements.— -On the 14th of July 
1876 B. obtained a decree against I), directing D. to 
pay the amount advanced upon a mortgage of D.’a* 
lands within six months from the date of decree, ov^ 
i in default of payment, the lands to be sold with 
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continued, 

5. PURCHASERS5 EIGHTS OP — continued, 

(c) Emblements— 

Effect of sale — continued, 
liberty to jB, to bid at the sale. Default having been 
made, tbe lands were sold on tbe 21st of June 1877, 
aud B. became the purebaser. At tbe time of tbe 
sale tbe lands were in tbe occupation of JD.^s tenants 
under an agreement to give to D. a moiety of tbe 
craps. On tbe 11th December 1877 P., another 
judgment-creditor of 2)., attached tbe crops on those 
lands which bad been cut and stored by l),^s tenants 
since tbe date of tbe sale. Seld that by tbe sale to 
P. all right, title, and interest of P., including bis 
right to the moiety of the crops in the baiids of bis 
tenants, passed to P,, and no residual right remained 
in P. on wbicli B.’s execution could operate, tbe 
crops not having been actually carried away and 
appropriated by P. Land Moetgage Bank oe 
Inbia V, Vishnu Goyind Patankae 

[I. Ii. K., 2 Bom., 670 

(d) Kent. 

34., — Bight to rents. 

— Be?f,ts paid for former proprietor after sale .- — 
Foi'ice of title of purchaser. — Tbe purebaser of a 
zeniindari sold in execution of a decree is entitled to 
all tbe rents accruing due from tbe date of bis pur- 
chase j and if tbe tenants or ryots, after having bad 
notice of bis title, choose to continue to pay their 
rents to, or for the use of, tbe former proprietor, 
they do so at tlicir peril, and cannot plead such pay- 
ments ill answer to a suit for rent by tbe new owner. 
Collector oe Eaj-shahte v. Huesoonbeby Debia 
[W.. B., 1864, Act X, 6 

35. — Purchaser of 

share of estate, — Apportionment of rents. — A pur- 
ebase at a sale in execution of a decree of one of 
several estates let in one putni is not bound by any 
agreement between tbe piitiiidar and other zemindars 
regarding their shares of tbe entire putni rent. Isfor 
can lie claim from tbe putnidar as bis own share of 
tlie putni rent a sum bearing tbe same proportion to 
tbe whole putni rent as tbe sudder jumma bears to 
tbe sudder jumma of all the estates let out in putni. 
In order to obtain redress in such a case, either the 
putnidar or one or all of tbe zemindars may have 
their fixed putni rent properly apportioned among the 
several zemindars by a civil suit in wdiicb all the 
zemindars should be jiarties. Poeesh Nath boy v. 
Bisheoop Dutt . . W. B., 1864, Act X, 16 

G. EEEOES IN DESCRIPTION OF PROPERTY 
SOLD. 

30, Subject of pureliase.— Cfer/i- 

ficate ofsale,l)escriptio7t in . — Ohligation of purchaser 
to see that certificate is correct. — It is the business 
of an auction-purchaser to see that tbe sale certificate 
conveys to him what be supposes himself to have 
]mrc* based, and it is not open to him to adduce evi- 
dence afterwards to prove that be purchased anything 


SALE IN EXECUTION OE DECEEB- 

contmued. 

6, ERRORS IN DESCRIPTION OF PROPERTY 
SOLD — 00 ntinu ed. 

Subject of -pUTohSiBe— continued, 
more than the certificate shows him to have taken 
under the sale. Peaeeb Mohun Mookeejee r. 
Gosto Behaey Dey . , .26 W , B., 104 

37, Certificate of 

sale more extensive than decree . — Bight of pur chaser. 
— Where a decree-holder obtains an order for the sale 
of tbe judgment- debtor’s interest in certain property, 
and, becoming purchaser at the sale wbicli follows, 
receives a sale certificate going beyond the order, be 
cannot avail himself of anything in tbe certificate be- 
yond tbe order. Goweee Kumul Bhuttachaejeb 
V . SosuT Chundee Doss Bisvtas . 22 W. B., 408 

33, Subject of sale. — JOiscrepancy 

betiveen notification of sale a7id sale certifiate . — 
Bight of purchaser. — Where on an execution sale 
there is a discrepancy between tbe conditions in the 
notification of what is to be sold, and tbe certificate 
of wliat lias been sold, the conditions in the noti- 
fication are to be taken as of superior authority in 
dealing with the conflicting claims of innocent third 
parties whose rights are aifected by the variation. 
In execution of a decree for arrears of rent, an ap- 
plication was made for a sale of the tenure for the 
arrears of wbicli the decree bad been obtained. A 
notiflcatioii was issued purporting to be a sale procla- 
mation under Act VIII of 1859, section 249, and in 
pursuance of that notification tbe sale of tbe right, 
title, and interest of tbe judgment-debtor took place. 
Reid that the tenure did not pass by that sale, not- 
withstanding that tbe sale certificate stated it was the 
tenure itself which had been sold. Dm A Chuen Sen 
V , Gobind Chundee Mozumdae . 1 C. L. R., 460 

39. Misdescription 

of tenure sold. — Bight of purchaser. — in satis- 
faction of a decree against B., caused the sale of a 
tenure, styling it a jote-jumma. 0,, the superior 
zemindar, purchased the tenure as such for R900; 
but failing to pay the balance of the purchase-money, 
tbe tenure ^vitll the same description was re-sold, and 
purchased by C. for one rupee. -4., on discovering 
his mistake in having advertised the property as a 
jote-jumma, when in fact it was a shamilat talook (a 
more permanent and valuable holding), caused a sale 
of B/5 rights and interests in the shamilat talook, 
and, having purchased them himself, was put into 
possession. A, then sued for rent under Act X of 
1859, when C. intervened as in enjoyment of tlie 
rent, and^l/i* suit was dismissed. In a suit by A. to 
establish his right to the shamilat talook, — Reid that 
A. was entitled to succeed, as he had acted bond fide, 
and that C. could not be considered an innocent pnr- 
cliaser for a valuable consideration, but a purely 
speculative pureliaser, as he must have known that 
no sucli tenure as that wliicli he purchased under tlie 
denomination of jote-jumma had any real existence. 
Hueo Nath Roy v. Mothooea Nath Achaejee 

[7 W, R., 4 
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6. ERRORS m DESCRIPTION OF PROPERTY. 

SOLD — continued^ 

Subject of sale — continued, 

40. Description in 

notification of sale. — Sale under mortgage-decree . — 
Vendor and purchaser. — The proprietors of a talook 
and mehal called B,, assessed with revenue at R6,800- 
4-7, to which certain lands which had been gained by 
alluvion appertained, which lands had been formed 
into a separate mehal and assessed with revenue at 
R88, mortgaged it in these terms: ‘“^We agree mu- 
tually to mortgage the said talook B., and accordingly 
after mortgaging and hypothecating the whole of the 
mouzahs original and appended, yielding a jumma of 
116,800-4-7, along with all original and appended 
rights, water and forest produce, high and low lands, 
cultivated and uncultivated lands, &c,, &c., and all and 
every portion of our proprietary, possessory, and de- 
mandable rights, without excepting any right or in- 
terest obtained or obtainable, Subsequently, the 

mehal talook B., “ together with original and attached 
mehal and all the zemindari rights appertaining 
thereto, was sold in the execution of a decree en- 
forcing the mortgage. The auction-purchaser subse- 
quently contracted to sell the entire talook B., jumma 
B6, 800-4-7,” but afterwards refused to perform the 
contract, and was sued for its specific performance. 
The plaint in this suit stated that the subject-matter 
of the contract was the entire talook jumma 
B6,800-4-7,” and the decree which the purchasers ob- 
tained for the specific performance of the contract 
referred to its subject-matter in similar terms. Keld^ 
in a suit by the purchasers for the possession of the 
alluvial mehal, that the terms of the mortgage were 
sufficiently comprehensive to include that mehal, and 
it was not intended by the entry of the jumma of 
mehal B., exclusive of the jumma of the alluvial me- 
hal, to exclude the latter from the mortgage, the 
entry of the jumma being merely descriptive. Also 
that the alluvial mehal passed to the auction-pur- 
chaser at the auction-sale, under the words " attached 
mehal.” Also that the sale to the plaintiffs passed 
the alluvial mehal, the words “ the entire talook B.” 
being sufficient to include it, the entry of the jumma 
of mebal B. in the sale contract, plaint, and decree 
'being merely descriptive. Ganpatji v. Saab at Ali 
[I. L. R., 2 AIL, 787 


7. JOINT PROPERTY. 

41 . Sale of joint property as if 

separate. — Dffect of sale, — Might taken by pur- 
chaser. — Under a sale in execution of a decree no 
property can be sold except that which belongs to 
the defendants in the suit. Accordingly, if under a 
decree in a suit against A. alone, for a debt for which 
B. is jointly liable, an estate be sold in which B. is 
entitled to an equal share with A., the interest of A. 
alone is acquired by the purchaser. Kishb^t Chtjn- 
JDEB Ghosb v. Ashooetjn . . Marsh., 647 

Seeepeeshad Submah Bhttttachabjee n . Shtt- 
EOOPA Dossia . . . 9 W. R., 452 
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42. Sole right of member of 

joint Hindu family in undivided property. 
— Decree in suit for damages for tori . — Costs . — 
There may be a valid sale upon an execution in an ac- 
tion of damages for a tort, of the share of undivided 
family property to which, if a partition took place, a 
judgment-debtor would be individually entitled. 
Such damages in the costs recovered constitute a 
judgment-debt, in respect of which the judgment- 
creditoPs rights are the same as those upon any 
other judgment for payment of money. Vieastami 
Geamini V. Ayyasvami Geamini . 1 Mad., 471 

43 . Partnership property 

decree against one of se'oeral partners in mercantile 
firm. — Right against partnership property. — A suit 
was brought by C. against “A., as manager of a firm, 
and also against the firm itself,*” and a decree was 
passed accordingly. A. was one of two partners in 
the fii’m. The other partner (R.) was not named in 
the plaint. In execution of the decree, the right, 
title, and interest of A. in a stable, wliicli in fact 
belonged to the firm, was sold to the plaintiff. In a 
suit brought by the plaintiff against J3., the other 
partner in the firm, to recover possession of the pro- 
perty, — JECeld that the plaintiti was in no better posi- 
tion than a purchaser at a sale of partnership pro- 
perty made in execution of a decree against a single 
partner, and that he could not be allowed to effect a 
partial partition, which the judgment-debtor, to whose 
right he succeeded, would not have been entitled to ob- 
tain. All that the plaintiff could do was to bring a suit 
for an account and settlement of the whole concerns 
of the firm, and claim that interest in the property 
which upon a final settlement might be ascertained to 
belong to bis judgment- debtor. Kaeyanbhai v. 
Motieam Jamnadas . . .10 Bom., 378 

See Keshat Gopae Ginde v. Rayapa 

[12 Bom., 165 

44 . Property of coparceners. — 

Share of one of several coparce^iers . — Undivided 
Bindu family . — Unascertained share , Purchase of . — 
In the Bombay Presidency the share of one of the 
coparceners in a Hindu undivided family in the an- 
cestral estate may before be seized and 

sold in execution for the separate debt in his life- 
time. The purchaser of such an unascertained share 
cannot before partition insist on the possession of 
any particular portion of the undivided family estate, 
and he takes any' such share subject to the 3 )rior 
charges or incumbrances affecting the family estate 
or that particular share. The attachment of a co- 
parceners share in the family property under an 
ordinary money-decree should go against the share, 
right, title, and interest of the jndginent-dehtor in 
such parts of the family property (naming and 
describing them) as the judgment-creditor can spe- 
cify, and against his share, right, title, and interest 
in all other parts of the family property. Udaeam: 
SiTAEAM V. Rantt Payditji . . 11 Bom., 76 

45. Attachment and 

sale of the interest of one of several coparceners in 

8 K 


IV 


( 5385 ) 


DIGEST OE CASES. 


( 5386 ) 


BALE m EXECUTIOK" OE BEOREB— 
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7. JOINT PROPERTY— 

Property of coparceners— 
ihe undiDided estate . — Mortgage hg one cogareener. 
—Ill 1848 two members of an undivided family 
mortgaged some land forming a portion of the an- 
cestral estate. The mortgagee, having obtained a 
decree in 1856 on his mortgage, caused 20 guntas of i 
the mortgaged land to be attached and sold on 
account of the right and interest of one of the mort- 
gagors only on 24th J anuary 1871. In a suit brought 
by the purchaser against a third member of the un- 
divided family, ill whose possession the 20 guntas then 
were, to recover the same from him as being the pro- 
perty of the mortgagor whose right and interest 
therein had been attached and sold. Keld that the 
purchaser could take no more than the share of the 
coparcener whose interest alone had been attached 
and sold, though this share might he defined as it 
existed at the time of the mortgage made by him in 
1848. PANDUSANa Ananbbat V. Bhaskab Shada- 
SHiY ...... 11 Bom .9 72 

40 , Property of joint tenants.— 

Share in joint family 'progertg. — Family chvelling- 
Iiouse. — Sermoe rents . — 'Right of purchaser. — Where 
the interest of one of several joint tenants in a family 
dwelling-house and in certain lands let out; on service 
tenure is sold in execution, the purchaser is entitled 
to joint possession of the dwelling-house with the 
other shareholders, and also to a right to share in the 
service rents. Koioar Bijoi Kesal Roy v. Samasun^ 
dari, J3. L. R,, Sup. Vol, 172 : 2 TV. B., Mis., 30, 
commented on. Rajaitikaitth Biswas v. Ram 
Nath Neooy . , I. L. R., 10 Calc., 244 

See Eshah Chictndbr Bahebjeb v. Nuhd 
CooMAB Banebjbb , . 8 W. B,j 239 

47. Property of joint tenure- 

holders, — Decree against one of several joint 
sharers. -^Effect of sale under such decree. — In exe- 
cution of a decree against one of several joint holders 
of a tenure, when it is clear that what is sold, and 
intended to be sold, is the interest of the judgment- 
debtor only, the sale must be confined to that interest, 
although the decree-holder might have sold the whole 
tenure had he taken proper steps to do so, or al- 
thougli the purchaser may have obtained possession 
of the whole tenure under the sale. But if, howevei% 
it appears that the judgment- debtor has been sued as 
representing the ownership of the whole tenure, and 
that the sale, although purporting to he of the right, 
title, and interest of the judgment-debtor only, was 
intended to he, and in justice and equity ought to 
operate as, a sale of the tenure, the whole tenure must 
be considered as having passed by the sale. If the 
question is doubtful on the face of the proceedings, 
the Court must look to the substance of the matter, 
and not to the form or language of the proceedings, 
Jeo Lai SiNdH «j, Guno-a Peeshad 

[I, L. B., 10 Calc., 996 

48. — — Property of joint family.— 

Suit to set aside sale. — Refund of purchase'money , — 
The sale of joint property governed by the Mitak- 
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continued, 

7. JOINT PROPERTY— 

Property of joint fsimily --continued. 

shara law, in execution of a decree made on a debt 
which was not a necessity, is not valid and cannot be 
upheld, even though the proceeds are used to satisfy 
another decree on a bond by which money was bor- 
rowed on necessity. The parties suing for annul* 
meiit of such invalid execution sale are bound to pay 
the auction- purchasers so much of the debt as would 
have been a burden on the estate. Bhyeo Peeshad 
V. Basisto Nabaih Pandey . , 16 W. B,, 31 

49. 'Personal decree 

against 'karnavan of tarioad. — Right of purchaser, 
— If, in execution of a money- decree obtained against 
a person who happens to be the karnavan of a Mala- 
bar tarwad, the tarwad property is attached and sold, 
a purchaser at an auction sale obtains nothing, and 
in such a case the question whether the purchase 
was made land fide and for value is not material, 
Elayachanidathil Kombi a chest r. Kenathm- 
KOEA Laeshmi Amma , I, L. R., 5 Mad,, 201 

50 ^ RigM of minor 

"brother. — Sale advertisemeui under decree against 
entire property.' — A minor brother's share in a joint 
family estate was held not liable under a sale adver- 
tisement which referred solely to the rights and 
interests of his elder brothers who did not represent 
him, though the decree was against the entire pro- 
perty. Ram Loohuk Shaha u, Unno Pooeha 
Dosses . . . . . 7 W, B., 144 

Netyb Rot v, Odeet Rot . 10 W, B., 241 

61, — - « Mortgage for 

legal necessity by managing brother of joint family, 
— Sale in execution of decree obtained against mort- 
gagor alone, — 'Rights of purchaser and other member 
of joint family.— A., the managing member of a joint 
Hindu family governed by the Mitakshara law, for 
joint family purposes and legal necessity mortgaged 
the joint family property. The mortgagee subse- 
quently sued A. alone upon the mortgage, obtained a 
decree, and had the property comprised in the mort- 
gage put up for sale. B., a brother of A7s who was 
no party to the mortgage or to the suit thereon, re- 
sisted the purchaser at the auction sale in his endea- 
vour to get possession. In a suit by the purchaser 
against B. and A., — Seld that Bds interest in the 
joint family property was unaffected by the decree 
passed in the mortgage suit, and that the purchaser 
was not entitled to the relief he sought as regards his 
share. Suhramajiiyayyan v. S’^^brcmianiyayyan, I, 
L. R., 5 Mad., 125, followed. Abilak Roy v. Ritbbi 
Roy . , . . I. L. E., 11 Calc., 293 

52 ^ Purchase by de- 

cree-holder of family property in execution of decree 
against member of joint family. — Effect of sale.-— 
Right of purchaser. — -The property of an undivided 
Hindu family consisting of brothers having been 
hypothecated by one brother was sold in execution of 
a decree obtained against him alone upon the hypothe- 
cation bond and purchased by the decree-holder. 
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Seld, in a suit by another brother to recover his 
share of the property sold, that the purchaser was 
only entitled to the interest of the judgment-debtor 
in the property sold, and could not be permitted to 
prove that the debt for which the property was sold 
was contracted for family purposes by the manager 
of the family. Aemxtgam v. Sabapathi 

[I. L. B., 5 Mad., 12 

m. ; — In an undivided 

Hindu family consisting of two brothers, the elder, 
while managing the property during the minority of 
the younger, executed a mortgage of family property 
in renewal .of a former mortgage, executed by his 
deceased father as security for moneys lent for pur- 
poses neither immoral nor illegal. The mortgagee 
having sued the elder brother upon this mortgage, 
brought to sale and purchased the property mort- 
gaged. The younger having brought a suit for 
partition against the elder brother and the alienee of 
the mortgagee and piircbaser at the Court sale , — Held 
(Turheb, C. J"., and Keenan, J"., dissenting) that the 
plaintiff was entitled to recover his share of the pro- 
perty without paying his share of the mortgage-debt, 
and that it was immaterial whether or not the mort- 
gage was executed to discharge a prior mortgage- 
debt of the father. Subeamaniyayyan v. Subea- 
maniyayyan . . , I.L. R.,5Mad., 125 

54. - Execution of 

decree against one 'brother. — Mights of other 
brothers, — J, purchased a 10 hiswas share in a vil- 
lage, and Y. purchased a village, both of which pro- 
perties were, at the time they were respectively pur- 
chased, mortgaged to secure one debt. J. died, leav- 
ing four sons. After Jfs death, K., whose village 
had been sold in execution of a decree for the sale of 
the mortgaged property, sued eldest son of J., for 
rateable contribution in respect of the debt secured 
by the mortgage, and he obtained a decree for R210 
and costs, and directing the 10 biswas share to be 
sold in satisfaction of the decretal amount. Upon 
attachment of the share in execution of the decree, 
the three younger sons of J, claimed 7-| biswas as be- 
longing to them, and prayed that the same might he 
released from attachment. This objection was dis- 
allowed as made too late, and the sale in execution of 
the decree took place, 'i'he sale certificate showed 
that the property sold was the rights and interests 
of It in the 10 biswas. The three younger sons of 
J. subsequently brought a suit to establish their 
right to 74 biswas out of the 10, and to set aside the 
sale to that extent. Held that the shares of the 
plaintiffs were unaffected by the sale, and all that 
passed thereunder to the purchaser was the 24 biswas 
share of the judgment-debtor. The plaintiffs were 
not bound by the decree in a suit to which they were 
not parties, and by a sale to which they objected, and 
in the teeth of the terms of the sale certificate put 
forward to defeat them. Sundae Lal^». Yakub Alt 
[I. L. R., 6 All., 362 
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Property of joint family — continued. 

55. ^ Propertg of 

Hindu judgment-debtor.’-— Might of purchaser , — 
HeM that the property in the hands of a Hindu 
judgment -debtor was liable to sale in tbe same way 
and to the same extent as would the other immove- 
able property of a Hindu having sons be liable ; and 
that the question of the extent of the right to be sold 
should have been left an open question for adjudica- 
tion in a suit between purchasers and other persons 
claiming right therein. Buldeo Singh x. Dwaeka 
Bass 1 Agra, 169 

50. ^ Sale of ancestral 

family property in execution of decree against 
father. — Delay in impeaching sale. — A soif s interest 
may pass on a sale of ancestral property in execution 
of a money-decree against his father, but whether it 
does or does not pass will have to be determined by 
the circumstances of each case. Belay in bi’inging 
proceedings to impeach sales is a matter for con- 
sideration in determining what interests pass on the 
sale. Baso Koee n. Hueby Bass 

[I. L. R., 9 Calc., 495 : 12 C. L. R., 292 

57 . — — - — Son^s interest in 

joint ancestral property. — Sale of right, title, and 
interest of father. — The sale of the right, title, and 
interest of a father in ancestral property, in execu- 
tion of a decree for a debt incurred by him, passes as 
well tbe right, title, and interest of the son, where 
tbe debt w^as not incurred for an immoral purpose, 
and where the purchaser has inquired whether there 
was a decree against the father, and that tbe property 
was properly liable to process and sale in satisfaction 
of the decree, and has purchased the estate bond fide 
under the execution, and bona fide paid a valuable 
consideration for it. In determining whether the 
sale passed the right, title, and interest of the son, 
the nature of the debt and not the nature of the pro- 
perty must he considered. Unless it can be shown 
that the debt was incurred for an immoral purpose, 
the question as to the nature of the debt must be 
held to be determined against the son by there hav- 
ing been a decree against the father, and his right, 
title, and interest in the family property. Pandit 
Hait Ram v. Multt . . . 7 N. W., 110 

58. — — — — Might of father 

of joint Hindu M.iiahs'har a family . — Suit by sons to 
set aside sale. — In execution of a simple money-decree 
against the father of the plaintiffs, who were mem- 
bers of a joint Mitakshara family, tbe right, title, 
and interest of the judgment-debtor in certain 
joint immoveable property was sold in 1873, and the 
purchasers took possession of the whole property. 
In 1878 the plaintiffs sued to recover their shares in 
such property, on the ground that only the share of 
their father had legally passed to the purchasers. 
Held that the plaintiff's were entitled to succeed. 
Bhagwat Bassa V. Gouei Kunwae 

[7 O. L. R., 218 
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Property of joint family— 

59, — Mortgage hg fa-- 

iJier of MitalcsTiara family. — Notification of sale. 
— Mighty title, and interest. — In consideration <^’ an 
antecedent debt tlie father of a family governed hy 
Mitaksliara law mortgaged a certain mouzali M., 
portion of the joint family property, by a bond con- 
taining the -foil owing clause: ‘‘X have pledged and 
mortgaged the right and interest of mouzah A 

decree directing “the estate mortgaged under the 
bond to be held" liable was obtained upon the mort- 
gage, and in execution thereof, under Act X of 1877, 
“the right, title, and interest of the judgment- 
debtor ” as set out in the proclamation of sale was*sold. 
Held that the mortgagor must be taken to have 
mortgaged the entire interest of the'fainily, and that, 
looking at the decree which declared the property 
mortgaged to be liable, the whole interest bad passed 
under the execution sale to the purchaser. Studb 
V. BiiiJ Nunbun Peeshad Singh 

[9 a L. R., 350 

00 , Attachment of 

family property in execution of decree against Hindu 
father . — Sale limited to interest of father on oh~ 
jection ly sons. — Right acquired hy purchaser. — In 
execution of a personal decree obtained against the 
father of an undivided Hindu family and one of his 
sons, the creditor attached the family estate. The 
two remaining sons objected, by petition, to the at- 
tachment of their shares, and tlie Court directed 
that the sale should be confined to the right, title, 
and interest of the judgment-debtors. The creditor, 
having purchased at the sale, obtained possession of 
the whole estate. Held that the right, title, and 
interest of tlie father purchased by the creditor was 
only a right to obtain the share of that jndgment- 
dehtor hy partition. Subayyan v. Euppa Nagasami 
Ayyan . . . . I. L. R .5 6 Mad.j 155 

03 _, 2£oney -decree 

against father. — Attachment of sons^ shares! — In a 
suit brought against the father of a Hindu family 
and his eldest son, on a bond executed hy the former, 
hy which family property was hypothecated as secu- 
rity for therepayuientof the debt, a decree was passed 
against the father only, and his share of the property 
was declared liable to be sold. In execution of this 
decree, family property was attached, but, on the 
intervention of the younger sons, the attachment was 
set aside as to their shares. In a suit broughc by the 
decree-holder to establish his right to sell the younger 
sons^ shares in satisfaction of the decree against their 
father, — Held that, so far as the younger sons were 
concerned, the decree must he treated as a decree for 
money against the father, and that all that could be 
sold in execution of the decree against the father was 
the share of the father. XJmameswaea v. Singa- 
PEEUMAL . . . I. Ij. R., 8 Mad., 376 

62, — Impartible zemin- 

dari.-— Money ^decree against zemindar. — Attachment 
and sale of estate.— Suit hg son to recover after 
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Property of joint family — continued, 
father’s death. — Right of purchaser. — In execution 
of a money-decree obtained against the holder of an 
impartible zemindari, the creditor attached certain 
immoveable property— portion of the zemindari — 
which he described as the property of the debtor. 
This was sold hy the Court, and purchased by L. A 
suit having been brought by the son of the judgment- 
debtor after his father^s death to recover the pro- 
perty from L.y — Held that all that L. acquired was 
the life-interest of the judgment-debtor in tlie pro- 
perty, and * therefore the plaintiff was entitled to 
recover. Sivaganga v. Lakshmana 

[ I. li. B., 9 Mad., 188 

03 , Joint Hindu, 

family. — Sale of ancestral estate in execution of 
decree against father. — of sale on son’s rights 
and interests. — When a decree has been made 
against the father and manager of a joint Hindu 
family in reference to a transaction by which he has 
professed to charge or sell the joint ancestral pro- 
perty, and a sale has taken place in execution of such 
decree of the joint ancestral property, without any 
limitation as to the rights and interests sold, the 
rights and interests of all the coparceners are to be 
assumed to have passed to the purchaser, and they are 
hound hy the sale, unless and until they establish 
that the debt incurred by the father, and in respect 
of which the decree was obtained against him, was a 
debt incurred for immoral purposes of the kind men- 
tioned by YajnamVkya, chapter II, section 48, and 
Manu, chapter VIII, sloka 159, and one which it 
would not be their pious duty as sons to discharge. 
If, however, the decree, from the form of the suit, 
the character of the debt recovered by it, and its 
terms, is to be interpreted as a decree against the 
father alone and personal to himself ,• and all that is 
put up and sold thereunder in execution is his right 
and interest in the joint ancestral estate, then the 
auction-purchaser acquires no more than that right 
and interest,— e.e., the right to demand partition to 
the extent of the father’s share. In this last-men- 
tioned case, the coparceners can successfully resist 
any attempt on the part of the auction-purchaser to 
obtain possession of the whole of the joint ancestral 
estate, or, if he obtains possession, may maintain a 
suit for ejectment to the extent of their shares upon 
the basis of the terms of the decree obtained against 
the father, and the limited nature of the rights 
passed by the sale thereunder. Qirdharee Lall v. 
Kantoo Lall, 14 B. L. R., 187 ; Heendyal Lall v. 
Jugdeep Narain Singh, I. L. R., 3 Calc., 198 ; 
SuraJ Bunsi Koer v. Sheo Rersad Singh, I. L. R., 
5 Calc., 148 ; Bissessur Lall Sahoo v. Luohmessur 
Singh, L. R., 6 I, A., 233; Muttayan Qheiti v, 
Sangili Vira Pandia Chinnatamhiar, I, L. R., 6 
Mad., 1 ; Hardi Narain Sahu v. Rooder Perhash 
Misser, I. L. R., 10 Calc., 626 ; Nanomi Bahuasin v. 
Modun Mohun, I. L. R., 13 Calc., 21 ; Ram, Narain 
Lai V. Bhaivani Prasad, I. L. R., 3 All., 443 ; Gaura 
V. Nanah Chand, Weehly Notes, All, 1883, p. 194 : 
and Weehly Notes, All., 1884, p, 23 ; Appooier v. 
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Mama Suhha Aiyan, 11 Moore^s I. A., 75; Phnl 
Chand v. Man SingJi, I. L. M., 4 All., 809 ; Chamaili 
Kuar V. Mam Prasad, I. L. M., 2 All., 267 ; and Mama 
Nand Singh v. Gohind Singh, /. L. M., 5 All., 3S4, 
referred to. Basa Mal v. Mahaeaj Singh 

[I. L. R., 8 All., 205 

64, — — : Soil’s liability for 

father’s debt, — Sale of ancestral property , — Bond 
fide purchaser. — By the sale of ancestral property 
in execution of a mere money-decree against the 
father for'his separate debt, only the right, title, and 
interest of the father pass to tlie purchaser and no- 
thing more, and this holds good whether the pur- 
chaser is a stranger or the decree-holder himself. A 
purchaser at a Court sale cannot set up the title of 
a bond fide purchaser for value without notice. 
Lalchmichand Walchand v. Kastur Bechar, 9 Bom,, 
60 ; and Sobhagchand Gulahchand v. Bhaichand, 
I. L. M., 6 Bom., 192, followed. Bhiicaji Bam- 
CHANDEA OeE 'y.YASHVANTEAV SlTEIPAT KhOPKAE 

[I. L. R., 8 Bom., 489 

65, ^ Mitahshara laio. 

— Alienation, voluntary and involuntary, by the 
members of a family governed by the Mitahshara 
law,— A., a Hindu governed by the Mitahshara law, 
after the attachment of a property, part of his an- 
cestral estate, to which he and his minor son B, were 
jointly entitled as members of a joint Hindu family, 
conveyed by a deed of gift the whole of his interest in 
the ancestral property, including the property under 
attachment, to B. Five days after the execution of the 
deed of gift, the property was sold in execution of 
the decree of the attaching creditor, and was pur- 
chased by C. at such sale. Ten days after th^ sale, 
A. instituted proceedings, under section 256 of Act 
VIII of 1859, to set it aside on the ground of ir- 
regularity. These proceedings were afterwards con- 
tinued in the name of A., hut virtually on behalf of 
the minor B., under the control and direction of the 
Collector, who had taken charge of his estate, and 
appointed a manager under Act XL of 1858, These 
proceedings terminated in 1874 by the application to 
set aside the sale being dismissed, and the sale was 
therefore contirmed, and C. took possession of the 
property. In 1877 a suit was instituted on behalf 
of B., by the manager appointed by the Collector, 
against C. and A. to recover possession of the pro- 
perty, on the ground (1) that when it was sold it 
was not the property of A., the judgment-debtor ; 
and (2) that the property of a joint Hindu family 
could* not be sold or alienated by, or taken in execu- 
tion of, a decree against a single member of that 
family. Meld (1) that the fact that the plaintiff, 
through his gnai'dian, had actively intervened in the 
proceedings under section 256 of Act VIII of 1859, 
was no bar to the institution of the present suit on 
his behalf; (2) that C. at the eale purchased the in- 
terest, whatever it was, of A. only, and was entitled 
to have it ascertaijiecl and allotted to him on parti- 
tion ; and (3) that although under the Mitakshara 
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law a member of a joint family cannot, or may not, 
be able to alienate his share or interest in the joint 
family estate, yet such share or interest can be taken 
in execution and sold by the holder of a decree 
against him. Collectoe oe Monghye v. Hijedai 
Naeain Shahai 

[I. L. R., 5 Calc., 425 : 5 C. L. R., 112 

66. 50?^ .9 interest in 

ancestral property, — BeMJi of son before sale . — 
Where the son died between attachment and sale, the 
judgment-creditor was held to have no property in 
what he had attached, so as to entitle him to sell 
it in execution of his decree. Gooe Pershad v. 
Sheoheen . . . . 4 N. W.j 137 

67. Might of pur- 

chaser, — Sale of reversionary interest. — A., a Hindu, 
was possessed of an undivided moiety in certain pro- 
perty, and was also entitled to a reversionary interest 
in the other undivided moiety contingent on his sur- 
viving his mother. In a suit againt A., the Sheriff, 
under a writ of fi.fa., seized and sold to B. the right, 
title, and interest of A. in the premises. In an ex 
parte suit by B., asking for a declaration that he 
was entitled to the contingent reversionary interest 
of A., as well as to his present possessory right, 
Macpheeson, J., gave a decree for the present pos- 
sessory right, but refused to make any decree as to 
the contingent reversionary interest of A. Kisto 
Dhone Gangooly V. Eabtjtty Dossee 

[1 Ind. Jur., N. S., 324 

63 ^ Interest of co» 

widoios in estate undivided. — The co-widows of one 
and the same husband take a joint interest in one 
undivided estate. Semble, — The interest of one or two 
such widows cannot be sold in execution of decree. 
KATHAPEEtTMAIi V, VeNKABAI 

[I. L. R., 2 Mad., 194 

69, Might of pur- 

chaser under joint decree. — Mirror in certificate . — 
Where a joint decree for contribution which had been 
passed against a Hindu widow and the reversioner 
was executed against tbe latter as tlie sole surviving 
judgment-debtor, by tlie sale of his rights and inter- 
ests in the property, the joint property was held to 
have been passed even though the sale certificate 
omitted the word “ property Chowdhet Zh- 
HOOEXJL Htjq V, Gooeoo Chuen Roy 

[15 W. E., 329 

8. MORTGAGED PROPERTY, 

70 ^ Mortgagor, Interest of,— Sale 

under money-decree. — Sale under decree enforcing 
mortgage. — There are substantial differences between 
a sale in execution for a money-decree and a sale 
under a decree ordering a sale to enforce a mortgage. 
In tbe former case the Court proposes to sell what- 
ever interest in the property would, under any 
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circumstances, "be available to creditors at the date of 
the attachment ; in the latter case, whatever interest 
the mortgagor was, under any circumstances, compe- 
tant to create, and did create at the time of the 
mortgage. Poitnappa Piliai Pappttvatyanq-ae 
[I. L. B., 4 Mad., 1 

71 , Interest taken by pur- 

chaser. — Where the rights and interests of a judg- 
ment-debtor are sold in execution, the purchaser 
takes the land to which they relate subject to such 
mortgages and leases as may be existing. Oojag-xjb 
Eoy V ), Eam Khelawan Sing-h . 10 W. B., 384 

72. P ur chas er of 

mortgaged 'property, Higlits of. — Might to set aside 
incumhrances.—k purchaser of property sold under 
a decree in favour of a mortgagee cannot claim to set 
aside, as prejudicial to his rights, a ticca pottah 
granted by the mortgagee when those rights were 
not in existence. It cannot be maintained that the 
purchaser of property sold under a decree in favour 
of a mortgagee takes the property free from such 
lease or farm as the owner might have found to be 
expedient or convenient, provided the value of the 
property ■was not impaired and the operation of the 
mortgagee’s lien not impeded, Banee Peeshad -y. 
Eeet Bhunjun Singh . . 10 W, B., 825 

73. Conditional sale 

executed before sale in execution, hut after mort- 
gagee's decree, — A pnrebaser under a decree for sale 
obtained hy a mortgagee under a simple mortgage 
does not purchase subject to a conditional sale 
executed by the mortgagor after the prior mortgagee 
had obtained a decree of sale, but before the property 
was actually sold, Rajnaeain Singh 'o. Sheeea 
Mean 7 W, B., 67 

74 . Nature of mort- 

gagee's security. — Sale hy mortgagee. — Mights of 
subsequent mortgagee . — Qiml Mrocedure Code, 1859, 
s. 259. — The security to w^hich a mortgagee becomes 
entitled under the ordinary form of mortgage in the 
mofussil is the right to sell the entire estate of the 
mortgagor as the same existed at the date of the 
mortgage, and he cannot be deprived of this security 
by any subsequent charges on the property or prior 
unregistered charges which the mortgagor may create 
or have created. When he brings the property to 
sale, the sale is an out-and-out sale of the estate 
of the debtor, and the purchaser takes the property 
subject only to those incumbrances which were in 
existence at that date, though such of the subsequent 
incumbrancers as may, at the time of the sale, have 
taken out execution, may have a right to satisfy their 
claims from the surplus proceeds of the sale. In ap- 
plying section 259 of the Code of Civil Procedure to 
cases of the above description, the words, “ the right, 
title, and interest of the defendant in the property 
sold,” must be understood as meaning the right, title, 
and interest wdiich the decree ordered to he sold, — i.e., 
the right, title, and interest which the juclgment- 
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debtor had in the property at the time of the mort- 
gage. Kasandas Laldas V. Phanjivan Ashaeam 
[7 Bom., A. C., 146 

Beojo Kishoebb Dossia V. Mahomed Stjleem 

[10 W, B., 151 

S. C. Beajaeaj Eisoei' Dasi r. Mohammed 
Salem . , 1 B. L. R., A. C., 152 

75. Might to redeem, 

— Where a decree-holder sells a mortgagor’s rights 
and interests in property already mortgaged and 
declared liable to sale in liquidation of the debt for 
which it was mortgaged, the purchaser purchases 
merely the mortgagor’s right to redeem, Lalla 
JOOGUL Kishoee Lall V, Bhueha Chowdhey 

[9 W, R., 244 

70. Might of pur- 

chaser. — Mights of respective 'mortgagees. — A mort- 
gage made by way of security for money advanced 
remains a mortgage until the debt is satisfied, 
and the mortgagee-creditorhas every right to sue to 
obtain a decree and sell that which is held by liim as 
security for his money, without any regard to the 
proceeding of any other subsequent mortgagee or 
purchaser. A purchaser at a sale in execution of 
such a decree under a prior mortgage, as well as the 
original holder of a prior mortgage, has rights far 
superior to those of any other mortgagee or pur- 
chaser of a subsequent date. A subsequent pur- 
chaser, by payment of an earlier mortgage, and 
obtaining a decree for the money so paid, does not 
acquire any rights belonging to that mortgage. His 
payment was a voluntary act, and his decree against 
his vendor w^as a personal one for a simple debt, not 
secured by any security connected with any portion 
of the land in dispute. Dhoeee Roy v. Bhedeb 
Naeain Singh . . . W. B., 1864, 345 

77 . Purebase by mortgagee. — 

Lien of mortgagee. — Liability of purchaser. — In- 
cumbrances. — Certain mouzahs w’^ere granted in 
zur-i-peshgi lease hy G. to plaintiff’s ancestor. After 
G.^s death his heir, F., pledged one of the mouzahs, 
B., with others as collateral security, in a bond 
in favour of plaintiff, and some years later executed 
a zur-i-peshgi pottah in favour of defendant, who 
obtained possession hy paying to plaintiff the money 
due under the first zur-i-peshgi lease. Plaintiff 
then sued id alone on his bond and obtained a decree, 
in execution of which he sold a share in B. and 
purchased it himself. Jn a suit for possession and 
to have the superiority of his lien declared over de- 
fendant’s zur-i-peshgi,— HeW that plaintiff was not 
entitled to possession until he paid off the whole of 
the amount advanced by the defendant to clear off 
the , debt due under the first zur-i-peshgi lease. Seld, 
also, that the holder of a subsequent incum- 
brance, by paying off a prior incumbrance, acquires 
ail the rights of the Istter so far as the amount ac- 
tually paid hy him for that purpose is concerned. 
Beeon Singh v. Deen Dyal Lall . 24 W. R., 47 
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73 . EigRt of purcJiaser of mort- 

gaged property. — First and second mortgages . — 
Where a mortgagee sues upon his mortgage-hond and 
his claim is decreed, the decree should be satisfied out 
of the mortgaged property, and not out of the right, 
title, and interest which remain in the mortgagor. 
The purchaser at the execution sale acquires all the 
interest which passed by the mortgage to the mort- 
gagee, and any interest which remained in the mort- 
gagor, — i.e.i his equity of redemption. If there was a 
second mortgage, all that it could pass from the mort- 
gagor w^as his equity of redemption, and the decree in 
a suit on such mortgage could only authorise the sale 
of the equity of redemption, unless the first mortgagee 
was made a party, and his mortgage shown to be in- 
valid and the second mortgage to have priority. Doo- 
LAL Chundee Deb v. Goluce: Monee Debia 

[22 W. B,., 360 

79. Fffect of sale . — 

Parties . — The usual mode, in the inofussil Civil 
Courts, of selling in mortgage suits ‘Hhe right, title, 
and interest of the mortgagor or his heir, is not cor- 
rect, if deemed to be his right, title, and interest at 
the time of the sale. The intention of the Court is 
to pass to the purchaser the right, title, and interest 
both of the mortgagor and mortgagee. What passes 
to the auction-purchaser under the certificate of sale 
is the right, title, and interest of the mortgagor as it 
stood when he made the mortgage, and not merely as 
it stood at the time of the Court sale. One U. mort- 
gaged certain immoveable property to A. R. (defend- 
ant No. 1) for R400 on the 7th May 1865. On the 
death of 27.,”the mortgagee A. R. brought a suit (No. 
311 of 1871) against his widow, K. (defendant No. 2), 
but did not make his ( U.^s) children (who were mi- 
nors) parties to it. On the 28th July 1871 A. R, 
obtained a decree for R460, being the amount of prin- 
cipal and interest due on his mortgage, with further 
interest from the date of suit to date of payment. 
That decree directed satisfaction of the amount due 
under it out of the mortgaged property if it were not 
paid by the widow, K. (defendant No. 2). K. having 
failed to satisfy the decree, the Court, on the appUca- 
ationof A.R. (the decree-holder), sold the mortgaged 
property on the 19th September 1872 for R400to the 
brother of A. R. On the 7th August 1873 the auc- 
tion-purchaser obtained a certificate of sale to the effect 
that he had pmehased at the Court sale the right, 
title, and interest of K.” (the widow’) in the mortgaged 
property. On the l7th August 1874 the auction-pur- 
chaser sold the property for R700 to the father of the 
plaintiff. In 1877 the plaintiff sued A. R. (the mort- 
gagee and decree-holder) to recover possession of the 
property wuth mesne profits. U.^s widow K. and child- 
ren (two sons and a daughter) w^ere defendants in the 
suit, the plaintiff alleging, in addition to the facts just 
stated, that these defendants had colluded with the ten- 
ants of the property in dispute, and collected the pro- 
duce thereof. Defendant No. 1 (A. R.) denied his lia- 
bility. The answer of defendants Nos. 2, 3, 4, and 5 (re- 
spectively the widow, two sons, and a daughter of U.) 
substantially was that the Court sale did not affect 
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the rights of defendants Nos. 3, 4, and 5, as they had 
not been parties to the mortgage suit No. 311 of 
1871, and that they were entitled to hold the proper- 
ty. The Subordinate Judge awarded the plaintiff’s 
claim, holding that both the sales — viz., the Court sale 
under the mortgage-decree in suit No. 311 of 1871j 
and the subsequent private sale by the auction-pur« 
chaser — were bond jide and binding on defendants 
Nos. 2, 3, 4, and 5, inasmuch as the debt for which the 
property was sold had been contracted by JJ. This 
decree was reversed, on appeal, on the ground that the 
Court sale extended only to the right, title, and inter- 
est of K. (defendant No. 2) in the mortgaged proper- 
ty, and did not affect the rights of defendants Nos. 3, 
4, and 5, who were not parties to it. On appeal to the 
High Court, — Seld that the defect in the title of the 
purchaser (plaintiff) arose from the circumstance that 
the suit of A. R. (No. 311 of 1871) for foreclosure 
and sale was sufBicieiitly constituted as to parties, 
both the sales having been found to he unimpeachable 
in all other respects, and that the defendants Nos. 3, 4, 
and 5 w’^ere only entitled to the same relief which they 
would have obtained if they had been made parties to 
that suit — viz., the right of redeeming the property by 
paying off the mortgage. The High Court accord- 
ingly reversed the decree of the District Judge, and 
directed the defendants Nos. 3, 4, and 5 to pay to the 
plaintiffs, within six calendar months from date, the 
sum of R460, ■with interest on the principal (R400) 
from date of the institution of suit No. 311 of 1871 
until payment. The Court further directed that, in 
default of payment, the mortgage should he foreclosed, 
and defendants Nos. 3, 4, and 5 precluded from re- 
deeming the property, which should he delivered up 
to the plaintiff. Abduela Saiba v. Abdulla 

[I. Jj, R., 5 Rom.j 8 

See also Sheingapuee v. Pethe 

[I.L. B.,2Boin.5 662 

80. Peorees enforcing 

— — Certain immoveable pro- 

perty was sold on the same day in the execution of 
two decrees, one of which enforced a charge upon 
such property created in 1864, and the other a charge 
created in 1867. Held that the purchaser, of such 
property at the sale in the execution of the decree 
which enforced the earlier charge was entitled to 
the possession of such property in preference to the 
purchaser of it at the sale in the execution of the de- 
cree which enforced the later charge, notwithstand- 
ing the latter had obtained possession of the property 
in virtue of his purchase. Ajoodhya Pershad v. 
Moracha Kooer, 25 W. R., 254, distinguished. 
Jaeki Das v. Badei Nath . I. L. R.j 2 Alls 698 

.... Right of prior 

mortgagee.— On the 31st August 1863 A. mortgaged 
his house to B., who brought a foreclosure suit, and 
on the 7th July 1866 obtained a decree against A. 
for the sale of the house if the mortgage-debt was 
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not paid on or before the 24th March 1868. The 
debt not having been paid, the house was sold at a 
Courts sale on the 15th July 1870 and purchased 
by C. In an action brought by the plaintiff to re- 
cover possession of the house, on the ground that he 
had purchased it on the 2nd August 1868 at an exe- 
cution sale under a common money-decree against A., 
— Meld that the plaintiff's sale was subject, not only 
to the mortgage of 1863, but also to the decree upon 
it under which the right, title, and interest of the 
mortgagor A. passed in 1870 to C., whose purchase 
was entitled to preference to the plaintiff's purchase 
in 1868. Ratji Naeayan v. Keishnaji Lakshman 

[11 Bom., 139 

82. Sale under mort-' 

gage for payment of Government revenue. — JRights 
of respective purchasers. — In 1855 a decree for an 
account was passed in the Supreme Court of Calcutta 
against A., an executor. A. died in 1856, and the 
suit, which was revived against his representatives, 
came on for consideration on further directions on 
29th August 1866. It was then found that A.^s 
estate was liable for El32,406-ll-8, and his re- 
presentatives w’ere ordered to pay this money into 
Court. Tlie representatives having made default in 
payment, a writ of fieri facias was issued, under 
which the property was sold by the Sheriff* of Cal- 
cutta, and conveyed by him to 5. on 1st April 1867. 
Previously to this the representatives of A. had, on 
11th January 1865, mortgaged the same property, 
together with other lands, ^‘‘for the purpose of pay- 
ing the Government revenue of certain talooks be- 
longing to A, deceased and the mortgagee having 
obtained a decree on his mortgage, the property was 
sold to C. under that decree on 30th March 1867. In 
a suit for possession by C. against R., — Meld that, 
though the sale to B. was made for the express pur- 
pose of paying the debts of A., B.’s title was not to be 
preferred to that of wdio claimed under the mort- 
gage of 1865, which was made for the purpose of 
paying Government revenue; and, semble, the 
result would be the same even if the mortgage of 
1865 had not been made for tbe purpose of paying 
Government revenue, as it did not appear that the 
mortgagee, at the date of the mortgage, knew that 
there were unpaid creditors of A., and that A.^s 
representatives intended to misapply the money so 
advanced to them. Greender Chunder Qhose v. 
Mackintosh, I. L. jS., 4 Calc,, 897, followed. ' Kas- 
siMUNNissA Bibee v. Nileatha Bose 

[I. L. B., 8 Calc., 79 
9 0. L. E., 173 : 10 C. L. E., 113 

■ 83. Money-decree . — 

Dedree enforcing hypothecation. — Act X of 1877 
(Civil Procedure Code), ss. 287, 316. — Act VIII 
of 1859 (Civil Frocedure Code), ss. 249, 259. — Cer- 
tain immoveable property was put up for sale, under , 
the provisions of Act X of 1877, in execution of a" 
decree for money, and was purchased by C„ with 
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notice that L. held a decree enforcing a lien on such 
property. Subsequently L. applied for the sale of 
such property in execution of his decree, and such 
property was put up for sale in execution of that 
decree, and was purchased hy S. S. sued, by virtue of 
such purchase, to recover possession of such property 
from 0. Meld that, inasmuch as under A et X of 1877 
what is sold in execution of a decree purports to he 
the specific property, and as C. had purchased the 
property in suit with notice of the existing lien on it, 
and subject to its re-sale in execution of the decree in 
execution of which S. had purchased it, what actually 
was sold ill execution of that decree to S. was such 
property, and 8. was entitled to possession of such pro- 
perty under such sale. Sales under Act VIII of 
1859 and Act X of 1877 distinguished. Sheo Ratah 
Lal V. Chotey Lal . . I, L. R.j 3 All., 647 

34 ,^ Unauthorised 

sale of mortgaged property. — Payment by vendor 
of mortgage-debt. — Lien of vendee. — The plaintiff as 
purchaser at a Court’s sale sued to recover land in 
possession of the defendant. The defendant alleged 
that he had bought the land from the widow of the pre- 
vious owner by whom it had been mortgaged, and 
that he (the defendant) had paid off the mortgage. 
The previous owner had left a minor son. The lower 
Courts passed a decree for the plaintiff, on the ground 
that the sale by tbe widow to tbe defendant was 
invalid, as slie bad not obtained a certificate of admi- 
nistration to her husband under Act XX of 1864. 
Meld that the defendant had a lien upon the land 
for the amount of the mortgage-debt which he had 
paid, and that the plaintiff could not set aside the 
sale to the defendant without refunding the amount 
secured by the lien. Kuvaeji v, Moti Haeidas 

[I. L. E., 3 Bom., 234 

85. Sham mortgage. 

— In 1861 J. mortgaged certain lands to the defend- 
ant, who in 1864 sued upon the mortgage, and ob- 
tained a decree for sale. The decree remained unexe- 
cuted by the defendant. In 1869 the lands were sold 
in execution of a money-decree against J., and the 
plaintiff became the purchaser. Thereupon the de- 
fendant attached the land in execution of the decree 
obtained by him in 1864. The Court found that 
the mortgage of 1861 was not a bond fide mortgage. 
In a suit for possession, — Meld that the plaintiff was 
entitled to succeed. The decree obtained in 1864, 
being based upon a colourable mortgage, gave the 
defendant no claim as against a subsequent bond fide 
purchaser for value. What was purchased by the 
plaintiff at the execution sale in 1869 was the real 
interest oi J. in the lands in question, not his interest 
as diminished by a fictitious derogation arising out of 
a sham transaction. Gobi Wastjdev v. Maekande 

. Naeayan Beat . . I. L. E., 3 Bom., 30 

86. Suit for rent 

after execution of mortgage-decree . — P. got a decree 
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on a mortgage-bond in the terms of a compromise 
by Q. and others to the effect that the amount due 
should be paid by instalments, the property mort- 
gaged remaining hypothecated. Meantime one M. 
got a decree against G., and in execution sold part 
of the property, — a house, — subject to the 
lien of P., bought it in herself, and sold it again 
by private sale to plaintiff, who realised rent for 
some months. When M. was put in possession, P. 
petitioned the Court, objecting, but being referred 
to a regular suit he executed his original decree, 
bringing the hypothecated property to sale and 
bought it himself, without, however, getting pos- 
session from the Court till many months later. 
Plaintiff then sued the tenant of the house in the 
Small Cause Court for rent, and P. intervened as 
a party to the suit, claiming the rent which bad 
fallen due from the date of his getting possession. 
Sehi that the plaintiff was not in a position to main- 
tain the suit, his possession having been put an end 
to. by P., whose lien on the property was anterior 
to the sale under which plaintiff purchased. PooE- 
No Chxjndee Bose v. Nobin Chundee Ghose 

[14 W. B., 77 

37^ ^ale of decree-- 

holders^ rights and interests. — Notice of assignment. 
— Where the rights and interests o£ decree-holders in 
a decree are sold in execution, the party x^nrchasing 
bond fide without any knowledge of a previous as- 
signment of those rights and interests is entitled to 
the proceeds of the purchased decree free from any 
trust or obligation in favour of the assignees. Nun- 
HEJK SAHOO V. JUGl&ESSirE OOPADHYA 

[20 W. Ho, 408 

88. Notice . — G. bor- 

rowed money from S. He then borrow’'ed money 
from D.y mortgaging as security the property in suit. 
After that he borrowed from plaintiffs, executing a 
bond by which he again mortgaged the same proper- 
ty. Subsequently plaintiffs obtained a decree by 
which the mortgaged property was declared liable to 
sale for the amount decreed, sold the property in exe- 
cution, and purchased it themselves. They were 
disturbed from possession by defendants in execution 
of a rent-decree under which they ousted plaintiffs, 
and got their own names registered as proprietors. 
Plaintiffs now sued for declaration and enforcement 
of their rights as purchasers at the above sale. De- 
fendants claimed as purchasers in execution of a 
money- decree obtained against G, by the first cre- 
ditor, S.i alleging that they paid off the money due to 
the second creditor, D., and were entitled to hold 
possession, their purchase having been previous to 
that of the plaintiffs. Selcl that, in purchasing the 
rights and interests of Q., defendants purchased his 
right to redeem property already subject to two 
mortgages, and as they purchased with full notice, 
they could only retain possession by paying off' both 
mortgages. Meld, also, that plaintiffs purchased not 
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merely the equity of redemption, but GJs rights 
and interests as they were when the mortgage was 
created, subject to the mortgage held by D., but free 
from subsequent incumbrances. Naeain Sahoo v, 
OcHooT Sahoo . . . .14 W. E., 233 

See Wajed Hossein ti. Haeez Ahmed Rezah" 

[17 W. B., 480 

89 . Moneij -decree . — 

Mortgage-decree. — Notice . — Civil Procedure Code 
(Act XIV of 1S82)., s. 287.— A creditor obtained tw^o 
decrees against bis debtor, one being a mortgage-de- 
cree to enforce life lien on certain property, and the 
other a simple money-decree. In execution of the 
second decree the property over which the judgment- 
creditor had a lien was sold and was purchased by a 
third person. Subsequently, in execution of the first 
decree at the instance of the judgment- creditor, this 
same property w'as advertised for sale, but on the 
auction- j)urcbaser objecting, the judgment- creditor 
brought a suit against him to enforce his lien on the 
property in the hands of the auction-purchaser. Meld 
that it lay on the plaintiff, in order to entitle him to 
recover in the suit, to show that the defendants pur- 
chased with notice of the lien. Meld, further, that 
the fact that for some purpose, at some time or other, 
the judgment-creditor informed the Court of the 
mortgage, is not evidence of notice on the auction- 
purchaser. NuEsiNa Naeaih Sing-h v . Roqhoo- 
BHE SiNaH . . . I. L. E., 10 Calc., 609 

90. — Priority . — The 

defendant advanced to A. four sums of money on 
four bonds, in each of which certain property was 
hypothecated. The first two bonds contained a stipu- 
lation that, until tlie debt was discharged, the bor- 
rower would not mortgage or sell the property 
bypotbecated. The defendant brought a suit to 
recover the amounts due on all his bonds, and ob- 
tained a simple money-decree, in execution of which 
he brought the property mentioned above to sale, and 
became the purchaser. The plaintiff now sued for a 
re-sale of the property by virtue of a mortgage of 
the same, duly registered. The last two of the de- 
fendants^ bonds were executed after the Registration 
Act of 1864 came into force, hut were, however, 
unregistered. Meld that if the plaintiff* had come in 
and off'ered to satisfy so much of the decree obtained 
by the defendant as related to the ffrst two bonds, he 
would have been clearly entitled to assert that no- 
thing could pass by the sale in execution of the 
decree on the other bonds, but the rights of the 
judgment-debtor, subject to his mortgage j hut that 
as he did not do so, the auction sale, having been 
made in satisfaction, inter alia, of the debts due on 
the mortgage- bonds containing the condition against 
alienation, passed the full proprietary right to the 
defendant. Rajah Ram Bainee Madho 

[5 N. W., 81 

91. — : ^ — 

Mstopjoel . — On 10th September 18C3 A. mortgaged 
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a house to R., who registered the deed, but did not 
obtain possession of the premises. On 2nd July 1868 
A. mortgaged the same house to 0., who registered 
the mortgage-deed and took possession of the pre- 
mises. On lOtli October 1868 JB. sued on his mort- 
gage, and obtained a decree against A.^s son, who was 
a minor, and who was represented by his mother as 
his guardian. She, however, had obtained no certi- 
hcate of administration under the Minors Act, XX of 
1864. On 17th December 1869 the mortgaged pro- 
perty was sold by the Court in execution of B,^s 
decree. The plaintiff bought it, and obtained a certi- 
ficate of sale. On the plaintifi^s attempting to take 
possession of the property, the defendant, who was 
C.^s widow and heiress, resisted him, and he there- 
upon sued to recover it. Held that the plaintiff was 
entitled to possession. He stood, at least, in the 
same position as had been occupied by B. before the 
sale, and JS., as prior mortgagee, had a superior title 
to that of defendant, who claimed under a subsequent 
deed. Where mortgaged property is sold in execu- 
tion of a decree in a suit brought upon the mortgage, 
the interest of the mortgagee, at whose instance the 
sale is made, is held to pass to the purchaser, and the 
mortgagee is estopped from disputing that such is 
the effect of the sale. Khbveaj Jtjseup x>. Lin- 
GAYA I, L. E., 5 Bom.j 2 

92 , — San-mortgage . — 

Begistration of certificate of sale. — Oiml Procedure 
CodCi 1877, s. 287. — Notice. — Warranty of title. — 
A buyer of property at an execution sale who registers 
his certificate of sale does not thereby acquire a title 
free from the obligation arising from a san-mortgage 
of previous date. When the Court sells the right, 
title, and interest of a judgment- debtor in property, it 
cannot be regarded as selling more than the judgment- 
debtor himself could honestly sell. He could honest- 
ly sell only subject to any equities existing against 
himself on the property, and if by concealment of a 
san-mortgage he sold property as free of that charge, 
he would commit a fraud. The Court cannot he deem- 
ed to do that which would he a fraud if done by the 
judgment- debtor. If, then, the Court sell only the 
right, title, and interest of the Judgment-debtor sub- 
ject to all existing equities against the property sold, 
the registration of the Court’s conveyance {viz., cer- 
tificate of sale) cannot enlarge the scope of that con- 
veyance and discharge the property from any unre- 
gistered incumbrance which was binding on the 
judgment-debtor. Per Mbltill, J. — In the case of 
execution sales under section 287 of the Civil Proce- 
dure Code (Act X of 1877), notice is given to pur- 
chasers that the sale only extends to the right, title, 
and interest of the judgment-debtor, and that the 
Court ordering the sale does not warrant the title. 
This being so, it seems clear that a person who buys 
an avowedly doubtful title, and pays for it on that 
understanding, cannot claim to he a purchaser with- 
out notice. SoBSAacHAND Gubabchand v. Bhai- 
ohanb . . . I. L, E., 6 Bom. 5 193 


SALE m EXECUTION OP DECREE- 

continued. 

8. MORTGAGED PROPERTY— 

EigM of purchaser of mortgaged pro- 
perty — continued. 

See Lakshmandas Saeupchand v. Daseat 

■ [I. L. B., 6 Bom., 168 

and Rupohand Daobtisa v. Davlatrav Vithal- 
EAV . . . I. L. B., 6 Bom., 495 

93. Mortgagee not 

in possession. — Registered lease.— -Nffect of sale in 
transferring property to purchaser. — A. mortgaged 
his land to B. in 186i, which mortgage was then re- 
gistered, hut the mortgagee did not enter into pos- 
session. Subsequently, in 1866, A. leased the same 
land to C. That lease was registered, and C. entered 
into possession. In 1867 B. obtained a decree upon 
his mortgage, and in execution attached and sold the 
mortgaged property. C., who had applied to have 
this attachment of the land removed and failed in 
his application, sued to establish his right under the 
lease and recover possession. Held that, under the 
lease of 1866, he could only take what the mortgagor 
had to give him, viz., a lease subject to the register- 
ed mortgage. Where a decree is obtained upon his 
mortgage by a mortgagee, and the mortgaged pro- 
perty is sold under the decree for the purpose of pay- 
ing off the mortgagee, tlse interest of both morfc* 
gagor and mortgagee passes to the purchaser. The 
mortgagee is estopped from disputing that such is 
the effect of the sale, so far as his interest is con- 
cerned, although the officer of the Court may only 
have described the sale as one of the right, title, and 
interest of the mortgagor. It is not the practice in 
the mofussil to require the mortgagee to convey to 
the purchaser : the transfer takes place by estoppel. 
Shesho-iei Shabbhog V . Sabvadoe Vas 

[I. L. R., 5 Bom., 5 

94 , Mortgage toith* 

out possession, — Right of mortgagee as against the 
purchaser. — Difference between a mortgage valid as 
against a private purchaser for valuable considera- 
iion and one valid as against a purchaser at a Court 
sale. — Priority . — Optional registration. — On the 
19th September 1871 the land in dispute was mort- 
gaged by L. (defendant No. 1) to the plaintiff for 
R25. The deed of mortgage was not registered. By 
it defendant No. 1 agreed to pay interest at the rate 
of one pice per rupee per mensem, and it was provided 
that the mortgagee was to remain in possession for a 
period of twenty -five years in lieu of principal and 
interest, and that the mortgagor was not to claim the 
property hack, unless he paid the principal and inter- 
est that might accrue due in twenty-five years from 
the date of the bond. On the 8th July 1872 the 
land was sold in execution of a decree against the 
father of L. and purchased by B. (defendant No. 2), 
who obtained possession under the certificate of sale. 
In 1874 the plaintiff (the mortgagee) sued L. and B. 
for possession of the property. It was contended for 
B. (defendant No. 2) that the mortgage did not bind 
him, because he was a purchaser for value without 
notice of the mortgage, and because it was not ac- 
companied with possession. Held that, although the 
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continued. 

8. MOETGAGED PROPERTY— 

RigRt of purcliaser of mortgaged pro- 
perty — continued . 

mortgage to tbe plaintiff miglit have been without 
possession, it would hind the mortgagor himself, and 
was therefore hinding as against defendant No. 2, 
who purchased at a Court sale under a decree obtain- 
ed against the mortgagor. A purchaser at such a 
sale takes only that which the judgment-debtor could 
himself honestly dispose of. Possession or registra- 
tion is necessary to validate a mortgage in the 
Deccan or elsewhere in the Presidency of Bombay 
(except Gujarat) against a private purchaser for 
valuable consideration, but not against a purchaser 
at a Court sale. Bapuji Balal r. SiTTABHAMABAi 
[I. L. R., 6 Bom., 490 

See Shiveam u. Gbnit . I. L. B., 6 Bom., 515 

9. DECREES AGAINST REPRESENTATIVES. 

95 , Liability of legal represent- 

ative of deceased person. — Right of bond fide 
purchaser without notice at execution sale. — A bond 
fide purchaser without notice for valuable considera- 
tion at an auction sale is, as a general rule, entitled 
to protection, notwithstanding any irregularity or 
defect in the proceedings or decree in the suit. 
But when the decree is against the representative 
of a deceased, person, the purchaser is bound to 
satisfy himself that the party sued as the repre- 
sentative of the deceased is his legal representative. 
The legal representative of a deceased person, though 
not a party to the suit, will be bound by the execu- 
tion sale, if he either knowingly allowed the suit 
to be defended by another person claiming to be 
the legal representative, or if, knowing of the sale, 
he stood by and allowed the purchaser to pay in 
the belief that he acquired a good title. Bdalji 
Sormasji v. Mahabu Begum^ Special Appeal No. 
266 of 1869, considered. Nath A Haei v. Jamni 
[8 Bom., A. C., 37 

96« Decree against widow in 

representative capacity, — Bight and interest 
acquired by purchaser. — A suit was brought against 
A/ s widow upon a bond given by A. In execution 
of the decree obtained against the widow, A/s pro- 
perty was put up and sold. The advertisement of 
sale in one place said that the property to he sold 
was the property of the widow, and in another the 
rights and interests of the debtor. Meld that the 
property intended to he sold, and sold, was the rights 
’ and interests, not of the widow personally, hut of the 
widow as A.^s representative. {Bissentiente, Camt- 
BBLii, J.i who held that a public sale carried only the 
rights which were expressed, and not those which 
ought to have been expressed, in the proclamation 
of sale.) Bttksh Am Sowdagtje v. Essan Chttn- 
DEE Mittee . ' . . W. B., P. B., 119 

S. C. IsHAF Chundee Mittee V. Buksh Am 
Soudague .... Marsb., 614 

Bee also CoTJET OE Waehs Coomae Ramaput 
Singh . . . . 10 B. L. R.^ 294 
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9. DECREES AGAINST REPRESENTATIVES 

— continued. 

Decree against widow in representative 
capacity — continued, 

S. C. Geneeal Managee, Raj Dfebungha i?. 
Ramput Singh . 14 Moore’s I. A,, 605 
“ [17 W. R., 459 
and SoTisH Chtjndee Lahiby v. Nilcomui, 
Lahiey . . I. L. B., 11 Calc., 45 

97 Property sold as right and 

interest of widow. — Property wrongly desci'ibed. 
—Eight of deceased debtor.— Purchaser, Bight ac- 
quired iy.— Where in execution of a decree in the 
presence of the widows of the original debtor, the 
property in dispute was sold as the right and interest 
of the widows, Seld that the auction-purchaser, 
under the circumstances of the case, acquired by the 
purchase the right and interest of the original 
debtor in the property, though in the sale notifica- 
tion those of the widows were advertised to be sold. 

' Taeakant Bhpttachaejee V. Buckhee Dabea. 
Taeakant Bhuttachaejee V. Wise . 2 Hay, 8 

93 , Interest of persons as re- 

presentatives. — Property wrongly described . — 
Civil Procedure Code, 1859, s. 205.— Where a pro- 
perty is described at the time of an execution sale as 
the property of judgment-debtors who were sued as 
mere representatives of a deceased judgment-debtor, 
primd facie what is sold is the property of the 
deceased debtor ; and even if the decree is in terms as 
if it were a personal decree, and does not follow the 
wording of Act VIII of 1859, section 203, yet it must 
be construed as if it was for the debt of the deceased. 
Lama Sbeta Ram v. Ram Buesh Thaeooe 

[24 W. B., 383 

99. Contents of ap- 

plication for execution and of notification and 
proclamation of sale. — Sale of interests of minor . — 
Civil Procedure Code, 1859, ss. 212,249. — Where an 
application for execution of a decree omits to give 
the names of all the parties as required by section 
212, Act VIII of 1859, even if it shall appear from 
other iiarts of the proceedings who those parties are, 
the parties named must be understood to be the 
parties defendants against whom the execution of 
the decree is sought. Parties present at a sale are 
not bound to refer to the decree as laid down in 
Ishan Chunder Mitter v. BuTcsh Ali Soudagur, 
Marshall, 614, nor must they he considered as know- 
ing its contents unless they are stated in the notifi- 
cation of sale. The -proclamation and notification 
under section 249 are intended to inform persons 
what is to be sold, and to give the names of the 
parties defendants whose rights and interests in it 
are to he sold. In the case of a sale in execution of 
a decree againt a party as a representtitive of a 
deceased person, the proper course is to give in the 
description of the property to he sold the name of 
the defendant against whom the decree was obtained, 
and, in describing what was to he sold, to say the 
1 right, title, and interest of the defendant as the 
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eontimted. 

9. DECBEES AGAINST EEPEESENTATIVES 
— continued. 

Interest of persons as representatives— 

— continued. 

representative of the deceased. A guardian has no 
right ,or interest in a minor^s property, and the 
Courts ought to be extremely careful with regard to 
allowing the property of minors to be sold in execu- 
tion of a decree. The purchaser in this case was held 
to have acquired under his purchase no title to the 
property of the minor, the property not having been 
described as the property of the minor. Abdool 
Kuebem v. Jaun Aiii . . 18 “W. R., 56 

iOO. Guardian not 

properly appointed . — Act XX of 1864. — Parties.— 
Mad. Peg. V of 1804. — Form of decree. — J. 
(defendant No. 1) brought a suit (No. 374 of 
1861) against the plaintifE’s father, G. On a mort- 
gaged-hond, dated the 2nd April 1856, G. having 
died before any decree was passed, his widow (plain- 
tllf’s mother) was substituted as defendant, and a 
decree was made against her ex parte. It was, how- 
ever, set aside after her death on the aj)plication of 
M. (defendant No. 2), the sister of (?., on the ground 
of want of due service of process upon G. and his 
widow. M. was substituted as defendant in the 
suit, and a new decree wss made in her favour. 
That decree was reversed, on appeal, by the District 
Court, which allowed J.^s claim. In execution of 
the decree of the Appellate, Court, the mortgaged 
property was sold and purchased by J. for R250. 
J. obtained a certificate of sale headed thus : “ J., 
son of A., plaintiff ; (?., son of A., deceased, supple- 
ment .or (substitute) his sister Af., defendant/^ and 
it certified that J. had purchased “all the right, 
title, and interest which the said defendant had 
in the said property J. was put into possession 
of the property. In 1877 the plaintiff (son of the 
original mortgagor G.) filed the present suit against 
J. and A/., alleging that the mortgage-bond on 
which J. had obtained bis decree had been forged 
by J. ; and contending that the decree and subse- 
quent proceedings under it did not affect his rights, 
inasmuch as he had not been made a party to 
them. The prayer in the plaint was that the 
decree and sale should be set aside, and the property 
restored to his possession. The defence of J. sub- 
stantially was that the suit and appeal were de- 
fended by persons who were proper guardians of the 
plaintiff, and had been in the management of his 
property. M. did not appeal*. The Subordinate 
Judge rejected the plaintiff^s claim, holding that M. 
was ins guardian and manager of his property in the 
previous suit and appeal, and that the mortgage- 
bond was genuine. On appeal that decree was re- 
versed by the District Judge, on the ground that the 
plaintiff had not been represented in the previous 
litigation by a guardian duly appointed under Mad- 
ras Regulation V of 1804, and was no party to it. 
He accordingly allowed the plaintiff^s claim. On 
second appeal to the High Court,— A'eZci that on the 
death of Q. the plaintiff was his sole heir ; that the 
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continued, 

9. DECREES AGAINST REPRESENTATIVES 
— continued. 

Interest of persons as representatives— 
continued. 

equity of redemption in the mortgaged property 
vested in him ; and that the inheritance was wholly 
unrepresented in the previous litigation, inasmuch 
as M. was not appointed guardian of the plaintiff’s 
person or administratrix of his estate, either under 
Madras Regulation V of 1804, sections 2, 19, 23, or 
under Act XX of 1864; nor was she appointed his 
guardian ad litem in the mortgage suit. Islian 
Chunder Milter v. Bulcsh All Soudagur, Marsh., 
614, distinguished. Jatha Naik d. Veitktapa 

[I. L. B., 5 Bom., 14 

101. Representatives of de- 

ceased Mahomedan. — Sale subject to mortgage . — 
Poiver of heirs ’to alieniate. — The heirs of a deceased 
Mahomedan mortgaged some property of their ances- 
tor. After the mortgage a judgment- creditor, in re- 
spect of a debt due from the estate of their ancestor, 
attached and sold the mortgaged property in execution 
of his decree. Held that the sale was subject to the 
mortgage. Held, also, that the question with respect 
to the powers of the heirs, and the rights acquired 
by the mortgagee and the purchaser \inder the exe- 
cution, in a suit between the latter, was to he deter- 
mined, not by Mabomedan law, but by tlie principles 
of “justice, equity, and good conscience.” Semhle, 
— That even if the Mahomedan law applied, the sale 
in execution would be subject to the mortgage. 
Campbell D'f Delaney . . . MarsH., 509 

102. Purchaser of 

share of estate, Rights of, — Purchase from some of 
the heirs. Absent heir, Reappearance of. — B. R., a 
Mahomedan, had incurred debts for repairs to a 
house of which he owned an 8 annas share, and after 
his death, his daughter S., wlio was entitled to a 5 
annas share of his estate, and who had taken charge 
of his property and obtained a certificate under Act 
XXVII of 1860, directed further repairs to be done 
to the estate. The debts then incurred by B. R. and 
N. not. having been paid, the creditor brought a suit 
against S., as representing her father’s estate, to re- 
cover them, and having obtained a decree, the house 
was sold in execution thereof, and purchased by H. 
in May 1874. B. R. at his death loft also a sister, 
who was entitled to a 3 annas share of his estate, but 
who had been for some years absent on a pilgrimage 
to Mecca. On her return she, in January 1874, sold 
her interest in the house to J£ In a suit by M. 
against S. and H. for possession of the share so pur- 
chased by him, — Held that S. did not represent the 
whole estate of B. R., and the share purchased by 
the plaintiff did not pass under the execution sale to 
H.', the plaintiff, therefore, w^as entitled to recover. 
Henley v. Mutty Lall Dhtje 

[I. L. R., 2 Cale., 395 

103. Purchase of in-’ 

terest of some of the heirs. — Heir not party to suit . — 
Right acquh^ed ly purchaser. — A., a Mahomedan, 
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9, DECREES AGAIISrST REPRESENTATIYES 

— ooniinued. 

Representatives of deceased Mahomedan 

— co'ntinued, 

died possessed of immoveable property, and leaving a 
widow, a daughter, and a sister, A., his heiresses ac- 
cording to Mahomedau law. B. was entitled to a 
one-sixth share of an undivided moiety of a certain 
portion of the property, which was situated in Cal- 
cutta. After A.'s death, the L. Bank sued his 
daughter and her husband and two of her husband^ s 
brothers in a mofussil Court to realise certain mort- 
gage securities executed by A. to the Bank, and ob- 
tained a decree by consent. Neither the widow, nor 
i?., who was then absent from the country, were 
parties to this suit. The Bank, in execution of their 
decree, caused certain property of A., including the 
undivided moiety of the Calcutta property, to be 
sold by the Sheriff of Calcutta. The defendant 
became the purchaser at this sale, and obtained pos- 
session of the property. The certificate of sale 
stated that what was sold was the right, title, and 
interest of Jt., deceased, the ancestor, and of the de- 
fendants (naming them), the representatives, in a 
moiety of a piece of land situate,^^ <kc. B. afterwards 
sold and assigned her share in (among other proper- 
ties) the above-mentioned undivided moiety of the Cal- 
cutta property to the plaintiff, who now sued the 
purchaser at the execution sale to recover the subject 
of his purchase. Eeld by Gaeth, C. «/., Kemp and 
Jaceson, JJ. (Maeeby and Ainslib, JJ.y dis- 
senting), that the decree and the execution founded 
upon it did not aff’ect the share of B. in the estate 
of A., and consequently that the property in ques- 
tion did not pass to the defendant under the sale 
made by the Sheriff. Assamathemnessa Bibee v. 
Lutchmebput Singh . I. L. B., 4 Calc., 142 

S. C. ASHEirp Ali V. L'gtchmiput Singh 

[2 C. L. R., 223 

104. Ma home dan 

law. — Decree against heir of deceased Mahomedan. 
— Under Mahomedan law a decree against one heir 
of a deceased debtor cannot bind the other heirs. A 
mortgage having been executed by a Mahomedan, a 
suit was after his death brought against two of his 
- heirs, his sister, who was entitled to a 6 annas share 
in his property, not having been made a party to the 
suit. A decree was made by consent, and in execu- 
tion of that decree the right, title, and interest of the 
mortgagor were sold. The assignee of the sister then 
sued the purchaser to recover her 6 annas share 
without making the original mortgagee a party. 
Seld that the mortgagee was not a necessary party 
to the suit, and that the share of the sister, notwith- 
standing that the right, title, and interest of the 
mortgagor had been sold, was not affected by the 
sale, and that the plaintiff' as her assignee Avas enti- 
tled to recover. Sita Nath Bass v. Lhchmi- 
PUT Singh . . . . 11 C. L. R., 268 
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continued. 

9. DECREES AGAINST REPRESENTATIVES 
— continued, , 

Mortgage by one of tlie heirs of deceased 

— continued. 

ment of debts. — Decree against heirs for debt of an-- 
cestor. — Charge on 'property. — A testator hy his will 
directed payment of all his debts, and subject there- 
to devised his property to his heirs. After one of 
the testator’s creditors had obtained a decree against 
the heirs in their representative capacity, which hy 
its terms was to he satisfied out of the assets left hy 
the testator, one of the heirs mortgaged his share in 
twelve properties left hy the testator. Subsequent to 
the mortgage, one of the mortgaged properties was 
sold in execution of the creditor’s decree. The 
mortgagee afterwards brought a suit against the 
mortgagor and obtained a decree on his mortgage. 
Seld that as neither the direction in the will for 
payment of debts nor the decree in the creditor’s 
suit created a charge on the property of the testator, 
the property sold in execution of the creditor’s 
decree had been sold subject to the mortgage, and 
the mortgagee was entitled to execute his decree 
against that property. Bazayet Ilossein v. Dooli 
Chundy I. L. R.y 4 Calc.y 402, distinguished. 
Ram Dhijn Dhctr v. Mohesh Ctiunder Chow- 
DHEY . I. L. R., 9 Calc., 406 : 11 C. L. 

And see cases under Mahomedan Law— Debts. 

10. RE-SALES. 

100 . Defaulting purchaser. Li- 

ability of. — Civil Procedure Code {Act X of 
1877), ss. 293, 297, 306,, 308, — The pi’ovisions of sec- 
tion 293, Act X of 1877 (Civil Procedure Code), for 
making a defaulting purchaser at a sale liable for 
any deficiency on a re-sale, extend to all sales, whether 
I of moveable or immoveable property, and also to 
re-sales held under sections 297, 306, and 308, Ram- 
DHANI SaHAI U. RaJBANI KoOER 

[I. L. R., 7 Calc., 337 : 9 C. L. R., 23 

107. Time allowed for payment 

of purchase-money. — Civil Procedure Code, 
1859, s. 251. — Discretion of officer conducting sale 
to aUo'io reasonable time for payment of purchase- 
money. — 'I'lie provisions of section 251 of the Civil 
Procedure Code give the officer conducting a sale 
of moveable property a discretion to allow the pur- 
chase-money to be paid at a reasonable time after 
the sale has been made. . PAEeed Alum v. Sheo 
Charun Ram . . . . 4 N. 37 

108. Civil Procedure 

Code, 1859, s. 254, Computation of period under . — 
In computing the fifteen days allowed for payment 
of the balance of the purchase-money under section 
254, Act VIII of 1859, the day of sale was ex- 
cluded. Amaneb Begum «j. Kooeban Ali 

[3 Agra, 204 


105 . Mortgage by one of the 

heirs of deceased. — Direction in ivill for pay- 


109. Failure of purchaser to 

pay deposit. — Civil Procedure Code, 1859, s, 254. 
— Failure to deposit, Re-sale on, — According to 
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continued, 

10. RE-SALES — continued, 

Failure of purchaser to pay deposit— 

continued, 

section 254, Civil Procedure Code, 1859, the property 
had to be put up again for sale on the purchaser 
failing to mahe deposit j and it was the deposit only 
which could he forfeited, and not any right which 
a decree-holder might have under his decree. In the 
case of a re-sale the judgment-debtor is entitled to 
credit for the full amount bid for his property at the 
time of the first sale. Joobeaj Sinoh v. GtOTJR 
Boksh Lail .... 7W. B., 110 

110, Defaulting purchaser.— 

Amount leviahle from defaulting purchaser. — Inter-^ 
est. — Oiml Procedure Code^ 1859 , s. 254. — When 
the proceeds of an eventual sale were less than the price 
hid by a defaulting purchaser, the difference was levi- 
able from him under section 254, Code of Civil Proce- 
dure, but was levied without interest. Soorj Buksh 
S iNG-H V. Sreekishen Doss . 9 W. B., 500 

See SooETjj Btjksh Singh v. Sreekishen Dos 

[6 W. B., Mis., 126 

111, Failure to pay 

deposit. — Failure to pay balance of purchase-money . 
— Civil Frocedure Code, 1859, s. 253. — The provi- 
sions* of section 253, Act VIII of 1859, were held 
applicable in a case where the re-sale did not forth- 
with take place on the day of the sale, but on a 
subsequent date. It was only on failure of a purchaser 
to pay in the balance of the purchase-money under 
section 254, and not on failure of the purchaser to 
make the deposit required by section 253, that the 
purchaser could be compelled to pay up the difference 
l3etween the first and second sales. Ajoodhya Per- 
SAD V. Copal Dutt Missbe , . 17 W. B., 271 

112, Civil Procedure 

Code, 1877, ss. 293, 294. — Failure to pay deposit . — 
Me.-sale. — Fedress against defaulter. — Bidding with- 
out permUsion of Court. — Benami purchase. — A pur- 
chaser of property at a Court sale who fails to pay 
the deposit (25 per cent, on the purchase-money) 
directed to be paid by section 306 of the Civil Proce- 
dure Code is a defaultingpurchaser within the mean, 
ing of section 293 of that Code, and liable, as such, 
to make good any deficiency of price which may 
happen on a re-sale, and ail ex]3enses attending the 
same. Javhbrbhai v. Haeibhai 

[I. L. B., 5 Bom., 575 

116. — Civil Procedure 

Code, 1859, s. 254. — A purchaser at an execution sale 
having defaulted to pay in the purchase-money, the 
property was ordered to he re-sold. Before, however, 
the rc-sale took place, another sale of the same proper- 
ty v, MS effected at the instance of another judgment- 
creditor, hut at a lower price than on the first occa- 
sion. Seld that there was no -re-sale such as was con- 
templated in sections 253 and 254, Act VIII of 1859, 
and that the first purchaser was not liable for the 
difference between his bid and the price obtained at 
the same sale. Bisokha Moyee Chowbhrain v. 
SoNATUN Doss . . . .16 W. B., 14 


SALE IN EXECUTION OP DBCBEE- 

continued. 

10, RE-SALES — continued. 

Defaulting, pnreliaser — continued. 

114 . Act nil of 

1859, s. 254. — In execution of a decree, certain pro- 
perty of the judgment-debtor \yas attached and put 
up for sale, and a portion thereof was knocked down 
to a purchaser for a sum sufficient to satisfy the de- 
cree. The purchaser, however, having made default 
in payment of the purchase-money, the property was 
again put up for sale, and the portion previously sold 
was purchased by the decree-holder at a price less 
than the amount bid for it in the former sale. Seld 
that the decree -holder was not debarred by what took 
place at the former sale from proceeding to satisfy his 
decree by sale ot* other portions of the attached proper- 
ty than that originally sold, Kheeoda Mayi 
Dasi V. Golam Abardaei 

■ [16 B. L. B., 114 : 21 W. B., 149 

115. Civil Procedure 

Code, 1859, s. 254. — Seld by Pheae, J. (Ainslib, J., 
dissentiente), that if for any good reason the auctioneer 
at an execution sale under the Code of Civil Pi*ocedure 
does not accept as purchaser the person named by the 
highest bidder as his principal, he cannot make the 
bidder himself purchaser against his willj; he must 
simply declare that no sale has been effected and re- 
open the bidding. Seld by Pheae, J. (Anislie, J., 
dissenting), that where the Judge countersigned the 
certificate of sale in the following terms, “B. P., 
having made the purchase for R700, stated that he 
made the purchase for D. he accepted D. K. as 
purchaser in S. P.'s bid ; and that when a second sale 
became necessary, the difference of price became re- 
coverable from tlie apparent first purchaser under 
Act VIII of 1859, section 254, and recourse should 
first have been had to B. E., who should have been 
allowed to show cause against an order of payment. 
Hbeee Ram v. Hue Pershad Singh 

[20 W. R., 80 

Seld (on appeal under the Letters Patent confirm- 
ing the judgment of Pheae, J.) that tlie party pur- 
chasing at an execution sale under the Civil Proce- 
dure Code in the character of an agent cannot be 
made liable as a principal,- and a proceeding upon 
the contract under section 254 in such a case must 
be taken against the principal. Huere Ram v. 
Hoe Peeshad Singh . . 20 W. R., 397 

116. Civil Procedure 

Code, 1859, s. 254 . — ^ Where property had been sold un- 
der a decree, and the purchaser at the execution sale 
had made default in paying the purchase-money, the 
remedy of the judgment-creditor was not limited by 
section 254 of Act VIII of 1859 to a suit against the 
defaulting purchaser. He was entitled to recover the 
balance of his debt from his judgment-debtor, who 
might perhaps have his remedy against the default- 
ing purchaser. — Anandeav Bapuji v. Shekh Baba 

[I. L. B.j 2 Bom., §62 

117 . — Be»sale by Colleetor.— 

to set aside sale. — The plaintiff purchased the right, 
title, and interest of a judgment-debtor in a certain 
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S4I.E IN EXECUTION OP DECREB- 

co7itinwed. 

10. RE-SALES — continued. 

Re“sale by CollQttoT— continued. 

jiimma sold in execution of a Small Cause Court 
decree. Subsequently the same land was sold by 
the same creditor in execution of another decree ob- 
tained in the Collector's Court, and the defendant 
purchased. In a suit to set aside the second sale,— * 
Held that when a tenure has once been sold in exe- 
cution of a decree of a Civil Court, the Collector’s 
Court has no power to put it up again as the proper- 
ty of the former tenant. Samieabdi Khalipa v, 
Haeis Chandea 

[S B. L. R., A. O., 49.: 13 W. R., 451, note 
’Wahid Ali v. Sadiq Ali 

{12 B. B. R., 487, note : 17 W. R., 417 

Mojoh Mollo Duda Ghazi Ktjlan 

[12 B. B. B., 492, note 1 

Peak Bakdhh Sieeae v. SaebasdndaeI' Debi 
[3 B. B. R., A. C., 52, note : 10 W. R., 434 
Tiethanitnd Thakooe V, Paeesmon Jha 

[10 B. B. R., 142, note : 13 W. R., 449 

Dowldt Gazi Chowdhet v. Munwae 

[12 B, L. R., 485, note : 15 W, R., 341 

11, PURCHASERS, TITLE OE— 

(a) Geneeally, 

Title given by sale. — Im- 
plied warranty of title. — Caveat emptor. — In a sale 
of immoveable property made by a Civil Court in exe- 
cution of a decree, there is no implied warranty by 
the execution-creditor of the title of the judgment- 
debtor, the maxim emptor^^ applying. 

Dhondd Mathxieadas Naik V. Ramji valad Han- 
manta Kakda . . .4 Bom., A. C., 114 

Keishnapa talab Santu -y. Panchapa valab 
Guepabapa , . .6 Bom., A. C., 258 

JuMMAL Ali V. Tiebhee Lall Doss 

[12 W. R„ 41 

119. — Principle of 

caveat empiorP — Where a party purchases an estate 

sold in execution after notice that parties other than 
the judgment- deb tor claim rights and interests in the 
property, the rule of caveat emptor applies. Shah- 
ABOOBEEN CHOWDHEY V, RAMQ-UTTY ChTJCKEE- 

BUTTY .0 . . , 9 W. R., 556 

120. — Ground for set- 

thig aside sale. — Writ of fieri facias.— A sale by 
the Sheriff to a dona fide purchaser for valuable con- 
sideration will not be set aside on the ground that 
the judgment-creditor had communicated with the 
Sheriff and desired him to stay the sale. The pur- 
chaser need not trace hack his title beyond theft, fa. 
Kaminee (Camiisjee) Dossee V. Godrmoney 
Bosses , . , 1 Ind. Jur., H, S., 359 

121. Warranty . — 

Caveat emptor. — In a sale in the execution of a de- 
cree of the rights and interests of a judgment-debtor 


8ABB IN EXECUTION OP DECREE^ ' 

continued. 

11. PURCHASERS, TITLE 01— continued. 

{a) Generally — continued. 

Title given by sale — continued. 

in an estate of which he is the recorded proprietor in 
the revenue registers, it is usual to describe such 
rights and interests in the sale proceedings as record- 
ed in such registers, hut such description does not 
amount on the part of the decree-holder or the officer 
conducting the sale to a w^arranty that such rights 
and interests are correctly described. Where, there- 
fore, according to the usual practice, the rights and 
interests of a judgment- debtor in a share of a village 
of which he was the recorded proprietor in the reve- 
nue registers were proclaimed for sale in the exe- 
cution of a decree and sold, described as recorded, and 
the sons of the judgment-debtor subsequently sued 
the auction-purchaser to recover their interests in 
such share and obtained a decree for such interests, 
and the auction-purchaser thereupon sued the decree- 
holder for a refund of the purchnse-money propor- 
tionate to such interests and for the costs of defend- 
ing such suit, — Held, there being no fraud or misre- 
presentation on the part of the decree-holder, or any- 
thing of an exceptional nature showing an express or 
implied warranty on his part, that the suit was not 
maintainable. Neelkimth Saliee v. Asmun MathOy 
3 H. W., 67, distinguished. Ram Narain Sing-h v. 
Mahtab Bibee . . I. B. R., 2 All, 828 

122. Caveat emptor. 

— Suit to recover purchase-money where judgment- 
debtor is found to have no interest. — K., the plaintiff 
purchased a house from H. on the 16th March 1870, 
and conveyed it to his wife by deed of gift on 1st 
October. In execution of a decree obtained by G., the 
defendant, in 1269 (1862), against H., the property 
was attached. K.’s wife objected under section 246 
of ActVJil of 1859, .hut her objection was disallowed, 
and the rights and interests of H. in the property ■were 
sold and purchased by K. KJ’s wife sued to have the 
sale set aside, and obtained a decree and possession of 
tlie house. K. then sued Q. to recover the money 
paid by him as auction- purchaser under G.^s decree. 
Held that the principle of caveat emptor ” applied, 
and the defendant "was not responsible for the plain- 
tiff’s mistake in purchasing and paying his money 
for the house without inquiring into or considering 
the title to it. Kelly v. Seth Goeind Dass 

[6 N. W., 168 

123. Suit to recover 

purchase-mo7iey. — Wan^anty of title. — Caveat 
emptor. — Right of purchaser. — Civil Procedure 
Code, 1839, ss. 256, 237 - — The right, title, and in- 
terest of G. in certain immoveable property was 
attached and notified for sale in the execution of a 
money-decree held by T. It was also attached aricl 
notified for sale in the execution of a money-decree 
held by S. and R. The same date was fixed for both 
sales. The officer conducting the sales first sold the 
property in execution of T.’s decree, and T. purchased 
the property. He then sold the property in execu- 
tion of the decree held by S. and R., and K. pur- 
chased the property. The Court executing the de- 
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SALE m EXECUTION OE DECEEE- 

continued, 

11. PUBCHASEES, TITLE Of -^continued, 

(a) Genebally — continued. 

Title given by sale—coidmtted. 

crees confirmed tlie sale to 21, granting him a sale 
certificate, and disallowing objection to the 

confirmation. It also confirmed the sale to X, order- 
ing tbe purchase-money to be paid to S. and JS., and 
disallowing K.^s objection to the confirmation; but 
it refused to grant X a sale certificate, on the ground 
that, as the sale to T. had been confirmed and a sale 
certificate granted to him, it could not give X, pos- 
session of the ]property. In a suit by X. against S. 
and i?. to recover his purchase-money, — Held — dis- 
tinguishing the suit from the cases in which it had’ 
been held that, when the right, title, and interest of a 
judgment-debtor in a particular property is sold, 
there is no warranty that he has any right, title, or 
interest, and therefore the auction-purchaser cannot 
recover his purchase-money if it turns out that the 
judgment-debtor had no interest in the property — 
that the rule of caveat emptor did not apply, and 
the suit was maintainable. The provisions of section 
257 of Act VIII of 1859 apply to applications made 
under section 256 of that Act, and to those only. 
Heldj therefore, that inasmuch as X. objected to 
the confirmation of the sale to him on the ground 
that the Court was not competent to confirm a sale 
which had by its previous order been nullified, and 
not on any of the grounds mentioned in section 256 
of Act VI n of 1859, X. was not precluded by 
the terms of section 257 of that Act from maintain- 
ing ins suit. CouET OF Wards v. Gaya Prasad 

[I. L. E., 2 All., 108 

(b) Certificates of sales. 

124. Position of purchaser with 

sCertifieate. — Certificate of pur chase by Regis- 
trar . — Conveyance. — Suit for partition. — Declara- 
tion of right to share. — Ihdes of Courts 415, 431.-— 
The position of a purchaser at a sale in execution of 
a decree of the High Court after he has obtained a 
certificate from the B-egistrar under Buie 415 of the 
Buies of Court, is that of a person clotlied with a 
right to a conveyance in virtue of a contract ; he 
does not hold, save as regards the parties to the con- 
tract of sale, the position of an owner. When the 
•sale is confirmed, the purchaser is entitled to a con- 
veyance, and until he obtains a conveyance the 
property in the estate purchased does not, having 
regard to Buie 431, pass to him so as to give him 
rights as against parties not bound by the decree 
under which the sale took place. All that passes to 
him as against the defendant in that suit is an equi- 
table estate and a right to a conveyance of the 
property ; and, therefore, as the estate in the pro- 
perty purchased has not passed, the purchaser is not 
entitled to maintain a suit for partition. In such 
a suit ho could not on partition give a good convey- 
ance to the parties interested in the estate, nor would 
he be entitled to a declaration of his share in the 
property. JoHUR MtJLL Khoorba u. Tarankisto 
I>EB . . . . I. L. E., 10 Calc., 252 


SALE m EXECUTION OE DBCEEB- 

continued. 

11. PURCHASERS, TITLE Of —continued. 

(5) Ceetifioates of Sale — continued. 

125. Title of purebaser without 

certificate. — Rossession . — Unregistered certificate 
of sale . — Valid title. — Codes of Civil Procedure, 
Acts VIII of 1859 and XIV of 1832. — A purchaser 
of iinmoveabie property at a Court sale under the 
Civil Procedure Code, Act VIII of 1859, who has 
been put into possession by the Court, has there- 
upon a complete title against all persons bound by 
the decree, notwitbstanding that be has no certificate 
of sale, or one only which has not been registered. 
Rajlcishen Mooherjee v. Eadha Madhuh Holdar, 21 
W. R., 349, followed. Queere , — How far the aboife 
ruling will be affected by the language of section 316 
of Act XIV of 1882. Shivraai Narayay v. Bavji 
Sakharam . . . I. L. E., 7 Bom., 254 

126. Suit to recover 

possession of property purchased.— SemMe,—li it is 
admitted that the plaintiff purchased immoveable 
property at a Court sale, he can recover without 
producing the certificate of sale. Sada&ofa Ed- 
INTARA Mar A Dbsika Swamiar V. Jamuna Bhai 
Ammal . . . I. L. R., 5 Mad., 54 

127. Evidence of title of pur- 

chaser. — Sale of immoveable property. — Confirma- 
tion of sale . — The order confinniiig a sale of im- 
moveable property in execution of a decree is 
sufiS.cient to pass the title in the property to the 
purchaser, and its production is sufficient evidence 
of the purchaser's title. The production of the 
sale certificate is not essential. Doorga Narain 
Sen V. Baney Madhuh Mozoomdar, I. L. E., 7 Calc., 
199, followed. Tara Prasad Mytee v. Njjnd 
Kishore Giei 

[I. L. R., 9 Calc., 842 : 12 C. L. E., 448 

128. Completion of title of pur- 

chaser. — Payment of purchase-money and con- 
firmation of sale. — Civil Procedure Code, s. 316 . — 
Under section 316 of the Civil Procedure Code (Act 
X of 1877), the title of a purchaser at a Court sale 
becomes complete upon his payment of the purchase- 
money and confirmation of the sale by the Court, 
When the sale is admitted, production of a certificate 
is not necessary to entitle the purchaser to maintain 
a suit, Padu Malhari v. Rahhmai, 10 Bom., 435; 
Lalhhai Lalchmidas v. Naval ,Mir Kamaludin 
Husen, 12 Bom., 247 ; Harlcisamlas Narandasv, 
Rai Ichha, I. L. R., 4 Bom., 155, distinguished. 
Naioae Timapa V, Bhaskae Parmaya 

[I. L. R., 10 Bom., 444 

129. — Sale in execu- 

tion of decree of Revenue Court.— Delivery of 
possession. — Act XVIII of 1873 {N.-W. P. Rent 
Act), s. 76.— Act XII of mi {N.-W.P. Rent 
Act), s. 172 . — Property sold in execution of a decree 
of a Revenue Court vests in the purchaser on 
completion of the sale and payment of the full 
price. In order to perfect his title, it is not necessary 
that he should obtain a sale certificate or should be 
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SALE m EXECUTION OE DECEEB- 

coiitiuued. 

11. PURCHASERS, TITLE O-^—contimei. 

{h) Ceetifioates oe Sale— 

Completion of title of pureliaser— co»^^- 
fiued, 

put into possession by the Collector^ Seld^ there- 
fore, that a suit by a purchaser at a sale in execution 
of a decree of a Revenue Court for possession of the 
property was maintainable, although his sale certi- 
ficate might he an invalid document and the Collec- 
tor had not put him into possession. Muzaeeae 
Husain v. Ali Husain I. L. R., 5 All., 297 

siSO. Furoliaser at 

execution sale. — Suit for possession of property .' — 
Froof of title.-— Act VIII of 1859) ss. 257, 259 . — 
Meld that it was not incumbent on a purchaser 
at an execution sale under Act VIII of 1859, 
which was confirmed in his favour under that 
Act, when suing for possession of the property, to 
produce a sale certificate, hut it was competent for 
him to prove his purchase aliunde. The confirma- 
tion of the sale in his favour was primd facie evi- 
dence of his title to the property, and was sufficient 
to pass such title to him, of which a certificate, if 
afterwards obtained by him, would merely be evi- 
dence that the property had so passed. Doorga 
Marain Sen v. Baney Madliuh Mozoomdar) I. L. 

7 Calc.) 199) referred to. Jagan Nath v. Baldeo 
[I. L. R., 5 Ali, 305 

Kalee Dass Neogee v. Hue Nath Rot Chow- 
DHEY . . » . W, R., 1864, 279 

131, Burchasers at 

successive execution sales. — Purchaser at second 
sale obtaining certificate of sale and possession of 
property prior to grant of certificate to purchaser 
at first sale. — Priorities. — On the 9th December 
1876 the plaintilf purchased a house at an auction 
sale ill execution of a decree against the owner, 
one S. The sale was confirmed on the 9th Janu- 
ary 1877, hut the certificate of sale was not issued 
tiiitil the 16th June 1880. On the 20th January 
1880 the' defendant purchased the same house at 
a sale in. execution of a money-decree against S. 
That sale was confirmed on the 28th February 
1880, and a certificate was issued on 20th March 
1880. The defendant got possession from the judg- 
ment-debtor in April 1880. The plaintiff now sued 
for possession. It was contended for the defend- 
ant that, having completed his title under the auction 
sale and obtained possession before the plaintiff 
had taten out his certificate, he had acquired a 
better title than the plaintiff. Meld that the plain- 
tiff was entitled to recover. By his prior purchase he 
had obtained an equitable interest in the property, 
although he had not obtained a sale certificate. The 
defendant therefore purchased subject to the plain- 
tiff^s equitable interest ; and that title having subse- 
quently been x)erfected by the issue of the certificate, 
the plaintiffs were in a position to sue for posses- 
sion. Ye SH WANT Babueav V. Govind Shankae 
[I. L. R., 10 Bom., 453 


SALE m EXEOUTIOH OP DECREE-' 

continued* 

11 . PURCHASERS, TITLE 0^— continued* 

(S) Ceetieicates oe continued* 

132, — - Period from. wMeli title 

of pureliaser dates. — Bate of sale. — Bate ofcon^ 
firmation of sale.—D\Q title of a purchaser at a 
judicial sale which has been confirmed and been 
made absolute relates back to, and takes effect from, 
the date of the sale, and does not commence only on 
the date of the confirmation of the sale. LuCH- 
MIN Nath v, Mahabaja oe Vizianagbam 

[ 7 IN. W., 310 

133. . Confirmation . 

of sale* — BiaMlity of purchaser for Government reve- 
nue. — The defendant became a purchaser at an exe- 
cution sale of a share of certain property, of which 
the plaintiff held another share partly as zemindar 
and partly as putnidar. The sale took place in Sep- 
tember 1872, but the defendant did not obtain ])os- 
session until confirmation of tbe sale in May 
1873. Between the date of the sale and the con- 
firmation a considerable sum became due for Gov- 
ernment revenue on the whole property, and to pre- 
vent its being sold the plaintiff paid the whole of 
the revenue due. In a suit to recover the proportion 
due ill respect of the share purchased by the defend- 
ant, — Meld that, on confirmation of the sale, the 
share purchased by the defendant must he considered 
to have vested in her from the date of the sale ; and, 
therefore, she was liable for the amount of Govern- 
ment revenue in respect of her share which became 
due between the date of the sale and its confirmation. 
Bhtbub Chundee Buneoeadhta w. Soudamini 
Dabee • . . . I. L. R., 2 Gale., 141 

X34. — — Application for 

possession. — Period from vihich right to apply 
accrues . — Civil Procedure Code) 1859, ss. 268, 264* 
— Civil Procedure Code, 1877, ss.BlS, 819. — A. ob- 
tained a money-decree against B. on the 2oth Janu- 
ary 1872, in execution of which property belonging 
to B. was sold on the 9th of September 1874, A* 
himself becoming the purchaser. The sale was con- 
firmed on the 9th of October 1874, hut the certifi- 
cate of sale was not issued till the 23rd of January 
1878i A. applied for possession on the 2nd of April 
1879. Meld that the right to apply for possession 
contemplated in sections 263 and 26'4 of the Civil 
Procedure Code (Act VIII) of 1859 (corresponding 
with sections 318 and 319 of the Civil Procedure 
Code (Act X) of 1877) accrued on the date the certi- 
ficate of sale was issued, and not on that on which the 
sale was confirmed ; and that,' therefore, the period 
of limitation against the purchaser counted from the 
former date. Basapa v* Mabta 

[I. L. R., 3 Bom., 433 

12. DISTRIBUTION OF SALE-PROCEEDS. 

135 , — ^ Civil Procedure Code, 

1882, S.295 (1859, ss. 270, 211}.— Effect of, on 

rights by contracts.— Ohjeot of procedure binder 
those sections. — The purport of sections 270 and. 
271 of Act VIII of 1859 (with which section 295 of 
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SALE IIS' EXECUTION OE DECEEE— i 

contimed, 

12. DISTRIBUTION OF SALE-PROCEEDS 
— continued. 

Civil Procedure Code, 1882, s. 295 (1859j 

SS. 2109 271) — continued. 

Act X of 1877 corresponds) was not to alter or limit | 
tlie rights of parties arising out of a contract, but 
simply to determine questions between rival decree- 
holders standing on the same footing,^ and in respect 
of whom there is no rule for otherwise determining 
the mode in which proceeds of property sold in exe- 
cution shall be distributed. Hasoon Aeea BeGtUM 
'S, Jawadoofhissa Satooda Khandan 

[I. Ii. B., 4 Calc., 29 

Rajchundee Shaha -y. Hue Mohun Roy 

[22 W. B.9 98 

ISe. (1859, s. 270).—P'ro- 

ferty not sold in execution of decree . — Section 270 
of the Civil Procedure Code did not ajjply to a case 
in which property has not been sold in execution of 
a decree. Bishen Chundee Suema Chowuhey n. 
Mun Mohineb Dabbb . . 8 W. E., 501 

Baiaji Ramchanuea X. Gajanan Babaji 

[11 Bom., 159 

137^ Imperfect attach- 

ment of immoveable property . — 'Private alienation 
after such attachment . — Civil Procedure Code, ss. 
274, 276, seh. IV, No. 141.— k judgment-debtor 
whose property had been attached in execution of a 
money-decree, sold the property, and out of the price, 
paid into Court the amount of the decree, and prayed 
that the attachment might he removed. While the 
attaclmient was subsisting, and prior to the sale, the 
holders of other money-decrees against the same 
judgment-debtor preferred applications purporting 
to he made under section 295 of the Civil Procedure 
Code, and praying that the proceeds of the sale of 
the property might he rateahly divided between 
themselves and the attaching creditor. The Court 
refused to remove the attachment until these credit- 
ors had been paid. It was found that the sale by the 
judgment-debtor was a bona, fide transaction, entered 
into for valuable consideration. Seld that, inas- 
much as'no order for attachment of the property wms 
passed in favour of the decree -holders in the manner 
provided by section 274 of the Civil Procedure Code, 
their claims were not entitled to the protection con- 
ferred by section 276 against private alienations of 
property under attachment ; that these claims were 
not enforceable under the attachment which was 
made ; that the sale by the judgment-debtor was 
valid I and that execution of the decrees could not 
take place. Also, per Mahmood, J".— While section 
295 of the Code gives a special right to judgment- 
creditors as distinguished from simple creditors, 
it is an essential condition precedent to the exercise 
of that right that there should he a sale in execution, 
and that its result should appear in assets realised 
by the sale ^ and therefore, until the sale takes place, 
no such right can he enforced. Bishen Ghunder 
Surma Choiodhry v. Mun Mohinee Babee, 8 TV, J2., 
501, referred to. ‘ Gan^a Din v. Kushaii 

[I. Ii. B., 7 All., 702 
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continued, 

12. DISTRIBUTION OF SALE-PROCEEDS 
— continued. 

Civil ProeedurG Cod©, 1882, s. 295 (ISSO, 
s. 270) — contimied. 


138. 


Mateahle distrihU"- 


tion.— Assets realised by sale or othervoisel'- — 
The words of section 295 of the Code of Civil Pro- 
cedure, '' assets realised by sale or otherwise in exe- 
cution of a decree,’^ provide only for a case where, by 
the process of the Court in execution of a decree, 
property has become available for distribution 
amongst judgment-creditors. The words “ by sale or 
otherwise ” should be construed as meaning by sale 
or by other process of execution provided for by the 
Civil Procedure Code. Sew Bux Bogla x. Shie 




T T. CalG.. 225 


Assets.''— Moneys^ 
paid into Court by sale or otherwise in execution of 
a decree are assets, from the moment of their pay- 
ment into Court, and are available, under section 
295 of the Code of Civil Procedure (Act X of 1877), 
for rateable distribution only amongst decree-holders 
who have applied for execution prior to that time. 
Visvanath Maheshtae V. Vieohand Panachand 
[I. L. B., 6 Bom., 16 


Money paid by 

debtor under arrest in satisfaction of decree.— As» 

56^5.— Money paid by a judgment-debtor under ar- 
rest, in satisfaction of the decree against him, are 
not assets realised by sale or otherwise, under sec- 
tion 295 of the Civil Procedure Code (Act X of 1877). 
Section 295 of the Civil Procedure Code (Act X of 
1877) must he read as if the wmrds “from the 
property of the judgment-debtor^^ w’ere inserted after 
the word “ realised.'' Pueshotamdass Tbibho- 
yanpass V . Mahanant Sueajbhaethi Hari- 
BHAETHi . . o I. U. E., 6 Bom., 588 


— > ^Execution of decree. 

^Attachment of property.— Payment into Court of 
money due under decree.— Assets realised by sale or 
otherwise.— B. and C. held decrees against B., and 
took out execution of themandthejndgment-dehtor's 
property was attached, hut no sale took place. Xhe 
judgment-debtors paid into Court the sum of Bl,200 
on account of Gris decree. Meld that G. was 
entitled to the sum of Rl,200 paid into Court by 
the judgment-debtor, and it could not be regarded as 
assets realised by sale or otherwise in execution of a 
decree, so as to be rateahly divisible between the 
decree-holders under section 295 of the Civil Pro- 
cedure Code, inasmuch as it could not he said that 
there was a realisation from the property of the 
iuds:ment- debtor. Gopab Dai v. Chunni Lall 

O Q rX-TTUrt /lTI 


J4.2, — of rival 

decree-holder to shoiv decree of another is barred.— 
Where property has been attached in execution of 
decree, it is competent to a rival decree-holder to 
show that the attachment should not issue, as the 
decree under which it issued was barred by lapse of 
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time ; and tLe Court, if satisfied tliat tlie decree is so 
barred, is competent to see that the decree-holder 
who took out execution does not share in the distri- 
bution of the sale-proceeds. Eadha Gobind Shah 
fj, OOZBEE . , . . 15 w. B.2 219 

143^ to adjudicate 

on conjiicting claims. — The Court having jurisdiction 
to adjudicate the conflicting claiins of attaching 
creditors is the Court in which the attached money is 
deposited. Wooma Moyee Buemonya d . Ram 
BhKSH CHETLANaEB . . .16 W. R., 11 

144. ^ Decree of Small 

Cause Court. — Judge sitting as Small Cause Court 
and as Subordinate Judge. — The Judge of a Court 
of Small Causes sitting in the exercise of his powers 
as a Subordinate Judge is not one and the same 
Court but two different Courts. Seld, therefore, 
that the holder of a decree made by the Judge of a 
Small Cause Court in the capacity of Subordinate 
Judge, who had applied to such Judge acting in that 
capacity for execution of his decree, was not thereby 
entitled to share rateably, under section 295 of Act X 
of 1877, assets subsequently realised by sale in exe- 
cution of a decree made by such Judge in the 
capacity of Judge of such Small Cause Court. Hi- 
malaya Baj^k v. Huest ■ . I. L. B.s 3 Allj 710 

145. — Decree passed by 

Subordinate Judge. — Decree by same Court in 
exercise of its Small Cause jurisdiction. — Rateable 
distribution of assets. — Certain moveable property 
was at first attached in execution of a money-decree 
passed by a Subordinate Judge in his Small Cause 
jurisdiction, of which a part wuis afterwards sold. 
In execution of a money-decree passed by the 
same Subordinate Judge in his ordinary jurisdiction 
the remaining property was attached and sold. Prior 
to the date of this sale the applicant applied for 
execution of a money-decree passed in his favour by 
the same Subordinate Judge in his Small Cause juris- 
diction, and prayed for rateable distribution of the jn’o- 
ceeds along with other decree-holders. Meld that 
the application must he allowed. Although a Sub- 
ordinate Judge invested under Act XIV of 1869, 
section 28, with Small Cause powers acquires the 
jurisdiction of two Courts, he does not become the 
Judge of two Courts, hut remains the Judge of a 
Subordinate Court. Malhaei v. Naeso Keishna 

[I. L. E., 9 Bom., 174 

140, Rateable distribu- 

tion of assets.-^Transfer of application for execu- 
tion. — Where jiroperty attached in execution of a 
decree of a Munsif's Court is, or becomes, subject to 
an attacliment issued from a ■ Siibordiuatc Judge’s 
Court, the holder of the decree in the Munsif’s Court, 
in order to share rateably in the assets under section 
295 of the Code of Civil Procedure, must apply 
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to the District Court to transfer his application to 
the Subordinate Court. G-opeenath Acharjee v. Ae?i- 
clia Bihee, I. L. R., 7 Calc., 553; and Jetha Madliavji 
V. Najeralli Abhramji, I. L. B., 4 Bom.s 472, ap- 
proved. Mutyalag-iei V. Mxtttayyae 

[I. L. B.S 6 Mad., 357 

147. — Attachment by more 

than one judgment-creditor of property of judg- 
ment-debtor in Court. — Priority . — Civil Procedure 
Code {Act X of 1877), s. 272 . — In execution of 
a decree of a Munsif’s Court, the plaintiff attached 
certain money, the proceeds of decrees which her 
judgment-debtor had obtained against third parties, 
then lying in a Small Cause Court to her credit, and 
subsequently obtained an order from the Munsif 
directing the same to he paid to her in satisfaction of 
her decree, which order was duly communicated to 
the Small Cause Court Judge. Subsequently the 
defendant, who held another decree against the same 
judgment-debtor, attached the same sale-proceeds. 
The Small Cause Court Judge then proceeded, under 
section 272 of the Civil Procedure Code, to inquire 
whether the plaintiff was entitled to any priority 
over the second attaching creditor, and having de- 
cided that question in the negative, divided the sale- 
proceeds rateably between them. In a suit brought by 
the plaintiff, under the above circumstances, to re- 
cover from the defendant the portion of the sale-pro- 
ceeds so paid to him , — Meld that section 295 of the 
Civil Procedure Code had no application, inasmuch as 
the plaintiff had not applied to the Small Cause Court 
Judge to execute her decree, and it had never been 
transferred to that Court for execution ; and that the 
proviso in section 272 is merely intended to mean 
that any question of title or priority is to be deter- 
mined by the Court in which or in whose custody the 
property is, and not by the Court which made the 
order of attachment. Seld also that, previous to 
the order by the Munsif directing the payment to be 
made to the plaintiff, the Small Cause Court Judge 
would have had jurisdiction to deal with the question 
he had tried ; hut as that order was made prior to the 
attachment by the defendant, the judgment- debtor 
had no interest in the money which could be so 
attached, the effect of that order being to vest the 
property in the money in the plaintiff, and to take it 
out of the disposal of the Small Cause Court J uclge ; 
and consequently the order for distribution wms 
wrong, and the plaintiff was entitled to the decree 
she sought. Queer e , — Whether an order made by 
a Court under section 272 wars intended by the Legis- 
lature to he a final order. Gopee Nath Achaeje 
V. Achcha Bibeb 

[I. L. B., 7 Gale., 553 : 9 C. L. B., 395 

14S. — — Rateable distribu- 

tion of assets.-— Civil Procedure Code^ 1877, s. 266. 
‘ — Attachment* of salary . — The salary of a karkiin, 
who was- employed in the second class Subordinate 
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Judge’s Court of AnMesvar, was attached, in execu- 
tion of a decree of the first class Subordinate 
Judge’s Court of Surat, by an order issued by the 
Surat Coui't, directing the Anklesvar Court to stop 
and remit every month a moiety of the said karkun’s 
salary to itself (tlie Surat Court), until satisfaction 
of the decree. While the decree of the Surat Court 
was thus in course of execution, another Judgment- 
creditor of the karkun, who had obtained a decree in 
the Anklesvar Court, applied to it for a rateable dis- 
tribution of the moiety between himself and the 
Surat decree-holder, under section 295 of the Civil 
Proeedure Code, Act X of 1877.^ Meld that the 
application was not sustainable, inasmuch as the 
decree of the Surat Court was being executed hy itself, 
and not hy the Anklesvar Court, to which the order of 
attachment Avas sent as the head of a department, or 
as “the officer whose duty it Avas to disburse the 
salary,” and not as a Court executing the decree 
of another Court. Kkishnashakeae Chandea- 
SKANEAE , , . I. L. B., 5 Bom., 198 

149 . — AUacTime^it.—Eate^ 

ahle disb'lbntion of assets. — Proceeds of sale under 
decrees of Small Cause Certain moveable 

property \vas attached in execution of decrees of the 
Small Cause Court at Ahmedabad. After the attach- 
ment, but before the sale of the attached property, 
other creditors of the same Judgment-debtor obtained 
decrees against him in the Court of the Subordinate 
Judge at the same place, and applied to it for the 
attachment of the same property in execution of 
their decrees. The Subordinate Judge accordingly 
attached it by prohibitory orders issued to the Judge 
of the Small Cause Court, After the sale, the holders 
of the decrees obtained in the Subordinate Judge’s 
Courts claimed a rateable share in the assets realised 
by the Small Cause Court, under section 295 of Act 
X of iS77. Meld that they were not entitled to any 
share in the assets until after satisfaction of the 
decrees of the Small Cause Court. Jetha Ma- 
DHAYJI V . Najeealei Abheakji 

[I. L. R., 4 Bom., 472 

150, Patealle distribution 

of assets. — Pfeliminaries to right to share in agplica- 
iion for execution. — An application for execution 
must not only haA'-e been made before the assets come 
into the hands of the Court, but must also be on the 
file and undisposed of, to entitle a decree-holder under 
section 295 of the Code of Civil Procedure to share 
rateahly in the assets realised by another decree- 
holder in execution of his decree against the same 
Judgment-dehtor. Tieuchittambala Chetti v. 
Seshayyabg ae . . I. It. B., 4 Mad., 383 

X5X, Rateable distribution 

of assets, Preliminaries to right to share in. — Prior 
application for execution requiring amendment . — 
The circumstance that the petition of one of several 
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decree-holders in applying for execution requires 
amendment because of the list of property being in- 
complete, is no ground for declaring such application 
to be superseded by a later application, made before 
the completion of the necessary amendment, by an- 
other co-decree-holder for execution. Ahmed Chow- 
DHEY «). Khatoon . ‘ . , 7 C. L. B,, 537 

152. — "Rateable distribution 

of assets, Preliminaries to right to share in. — Se- 
veral decree-holders executing various Judgments, 
for the most x^art of very ancient date, against the 
estate of one R., were in contest in respect of the pro- 
ceeds of a Government promissory note, which had 
long been under attachment, hut AA^as eventually sold 
with accumulated interest for R69,000, in accordance 
wdth an expression of the High Coui’t’ s opinion upon 
appeals presented by two of the decree-holders. 
Upon that opinion being made known, one of the 
decree-holders, K. K., made, as it were, a fresh attach- 
ment of the note, and ap|)lied for the sale of it; 
Avhereupon it was sold in the Court of the Subordinate 
Judge, Avho ordered payment in full to K. K. and two 
others (R. and 8), AAdio were acting Jointly in execu- 
tion, and the surplus to be rateahly divided among 
the other execution-creditors. One of these then 
brought a suit to establish a preferential claim, 
Seld that X K., Avho, as soon as it was ascertained 
that the fund might be so made use of, first applied 
for the sale of it, Avas the person who came under 
the Code of Cml Procedure, section 270, and Avas 
entitled to payment in full ; and that P. and 8. had 
been overpaid, and were liable to repay the surplus to 
the other decree-holders. Seish Chundeb Sir- 
CAE Chowdhey V. Shib Naeaiit Pae. Shib 
Kaeain Pad v. Koonjo Kaminee Dabee 

[22 W. B., 468 

153, Order as to proceeds 

on application of third party. — An order by a Prin- 
cipal Sudder Anieeii made on the application of a 
third party, that certain sale-proceeds which he had 
already directed to be rateahly distributed among 
certain decree-holders should be Avithheid from one of 
them, was held to have been made without Jurisdic- 
tion. Mahaeajah oe Buedwan n. Heeealald 
Sbad . . . , . . 11 W. B.3 54 

S. C. In the mattee oe the petition op Dhieaj 
Mahtab Chand Bahadooe 

[2 B. L. R., A. a, 217 

X54. — — Rival decree-holders. 

— Claimants under same decree. — Section 270, Act 
VIII of 1859, applied only to rival decree-holders 
claiming under different decrees, and not to persons 
claiming under the same decree, Abid Adi v. Mtjn- 
Noo Byas . . . ... 2 AgrEj 183 

155. — — Separate sales in ex* 

ecution of decrees . — Application was made for execii- 
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tion of a decree for money against i2., and also for exe^ 
cntion of a decree for money against R. and another 
person jointly and severally. Certain immoveable 
property belonging to R. was sold in execution of the 
first decree, the assets which were realised by such 
sale being sufficient to satisfy the amounts of both 
decrees. Such property was then sold a second time 
in execution of the second decree. Held, under these 
circumstances, that the second sale should be set 
aside, not being allowable with reference to the pro- 
visions of section 295 of Act X of 1877. Rati Ham 
Chisanji Lal , . I. L. R., 3 All., 579 

156^ Itateable distribu- 

tion of sale-proceeds. — Same judgment-debtor. — Sale 
in execution of decree. — ^Execution proceedings . — 
Where a judgment-creditor has obtained a decree 
against two judgment-debtors, A. and R., and in 
execution of that decree has attached and caused 
to be sold joint property belonging to such judg- 
ment-debtors, another judgment- creditor bolding a 
decree against A. alone, who has also applied for 
execution, is not entitled to claim under the pro- 
visions of section 295 of the Civil Procedure Code 
to share rateahly in the sale-proceeds, the decree 
not being against the same judgment-debtor, and a 
Court having no power in execution proceedings 
to ascertain the respective shares of joint jndg- 
nient-dehfcors. In Shumhlioo Nath Roddar v. Luclcy- 
nath Dey, I. L. i2., 9 Calc., 920, it was not intended 
to lay down that a person who has obtained a decree 
for money against a single judgment- debtor is en- 
titled to come in and share rateahly with a person 
who has obtained a decree against the same judg- 
ment'debtor and other persons. Deboki Ntjnbun 
Sen -y. Hakt . . , I. L, R.j 12 Calc., 294 

Decree-holders 

sharing rateahly in sale-proceeds must be bond 
fide decree-holders. — The words decree-holders"’ 
or ^'persons holding decrees for money against the 
same judgment-debtor ” in section 295 of the Code 
of Civil Procedure, signify bond fide decree-holders. 
A Court is hound, in cases falling within this section, 
to satisfy itself whether the claimants are bond fide 
decree-holders within the meaning of the section •, and 
where it is unable to satisfy itself as to the bonafides 
of the claim, the Court should exclude such claimant 
from the distribution of assets. In ee Sxinbee Dass 
[I. L. B., 11 Calc., 42 

153 ^ — - — Rateable distribution, 

-—Creditor icith joint decree. — Where property be- 
longing to A. has been attached under a decree, and 
other decree-holders than the attaching creditor have 
applied before realisation of assets to participate in the 
sale-proceeds, and amongst them a creditor who has 
obtained a decree against A. and JB., such latter cre- 
ditor is entitled under section 295 of the Civil Pro- 
cedure Code to share in the proceeds of the sale 
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of A!s property. Shvmbhoo Nath Pobdae v, 

Lvokynath Dey . . I. B. E., 9 Calc., 920 

159. Sale-proceeds . — 

Competing decree-holders. — Purchase hy permission 
of Court. — Where there are competing decree-hold- 
ers, who have applied for execution of their decrees, 
section 294 of the Civil Procedure Code (Act X of 
1877) must he taken as subject to the provisions of 
section 295, so that the decree-holder, who has been 
permitted under the former section to xmrchase the 
property in execution of his own decree, must share 
the proceeds of the sale rateahly with such competing 
decree-holders, and will not he allowed to set offi the 
purchase-money against the amount due to him on 
his decree, Sheinivas v. .Rabhabai 

[I. B. B., B Bom., 570 

160, Rateable distr ibution. 

— Decreediolder for unascertained mesne projits ivho 
has applied for execution. Right of . — Civil Pro- 
cedure Code, 1882, s, 294 . — The holder of a decree 
for unascertained mesne profits who lias applied to 
the Court to ascertain the amount thereof and to 
attach immoveable }Droperty under section 255 of the 
Code of Civil Procedure comes within the purview of 
section 295, and is entitled to share rateahly with 
the attaching creditor in the assets realised. Sec- 
tion 294 must be read with section 295, and to give 
effect to both sections the receipt to be given by the 
decree-holder, who has obtained leave to bid from 
the Court and has purchased the property sold, can 
only he accepted for so much of the judgment-debt 
as the assets applicable to its discharge may suffice 
to satisfy. ViEAEiaAVA Ayyangae v. Varaba 
Ayyan&ae , , I. B. B., 5 Mad., 123 

101, Sale in execution for 

creditor who has not attached. — Where the sale-pro- 
ceeds of a portion of several parcels of property are 
sufficient to satisfy the decree of a judgment-creditor 
uffio has attached the property^ another judgment- 
creditor, although he has not attached the property, 
is still entitled to have the remainder of the pro- 
perty sold to satisfy his decree under the provisions 
of section 295 of the Civil Procedure Code. Meg-bc 
Lali. Pooeee V, Shib Peeshad Mabi 

[I. L. K., 7 Calc., 34 

S. C. Megh Lab Pooeee n, Mohammed Butt 
Jha . . . , . 8 C. B. R., 369 

162, — Rateable distribution. 

— Civil Procedure Code, 1882, s. 266. — One OL 
obtained a decree against L. and M, for rent due 
from them, and, in execution thereof, applied for the 
attachment and sale of two houses, with their com- 
pounds and the ground underneath them (in respect 
of which property the said rent had fallen due), 
belonging, respectively, one to each of his judgment- 
debtors. The properties were accordingly sold on 


{ S425 ) 


DIGEST OF CASES. 


( S426 ) 


RAT.m m EXECUTION OE deceee— 

continued, 

12. DISTRIBUTION OF SALE-PROCEEDS 
—continued. 

Civil Eroeedtire Code, 1882, s. 295 (1859, 
s. 270) — co'iitinued, 

tlie 23rd July 1879, and the sale*proceeds handed 
over to 0, In the meantime, on the ISth February 
1879, D., a indgment- creditor of M. under a money- 
decree, applied for the attachment and sale of the 
same immoveable property (excepting the houses) of 
his judgment-debtor which had been previously 
attached under C.^s decree for rent. On the realisa- 
tion of the sale-proceeds, D. applied, under section 
295 of Act X of 1877, for a rateable proportion of 
the assets realised by the sale of M.^s property in exe- 
mption of C's decree, Keld that D. was not en- 
titled to such rateable proportion of the assets. Ma- 
HIKIiAIjL Laeha Mansing- 

[I. L. E., 4 Bom., 429 

163, — Fauper suit. — Civil 

Frocedure Code, 1859i s. 309, — Frerogaiive of the 
Cfoivn, — With a view to recover the amount of 
court fees which J. would have had to pay had he not 
been permitted to bring a suit as a pauper, the Gov- 
ernment caused certain property belonging to the 
defendant in such suit, who had been ordered by the 
decree in such suit to pay such amount, to he attach- 
ed. This property rvas subsequently attached by the 
holder of a decree against B. which declared a lien 
on the property created by a bond. The property 
was sold in the execution of this decree. BLeld that 
the Government was entitled to be paid first out of 
the proceeds of such sale the amount of court fees 
cT. would have bad to pay had he not been allowed 
to sue as a pauper, the principle that Government 
takes precedence of all other creditors not being 
liable to an exception in the case of lien-holders. 
The decision in Qanpat Futaya v. Collector ' of 
Kanara^ I, L. i2., 1 Bom., 7, ai)plied in this case. 
CoLLECTOii oj? Moeababap V. Mueammab Daim 
Khan . , . . I, L. R., 2 AIL, 106 

164, ^ (1359^ 271).--Pr(?- 

perty sold snhjeoi to mortgage. — The proviso of 
section 271 of Act VIII of 1859 was intended to apply 
to a case where the property is actually sold subject 
to a mortgage, and where the transaction is such 
that the purchaser is buying only the equity of re- 
demption ; it did not apply to a case where there is 
merely the right bylaw in the mortgagee to enforce 
his mortgage against the purchaser. Fakebe Birx 
V). Chhttuebhaeeb Chowbhey 

[12 B. B. E., 513, note : 14 W. B., 209 

Futbh Abi alias Nanna Meah v. Geegoey 

[6 W. B., Mis., 13 

Joy Chitnber Ghose t?. Ram Narain Pobbae 

[21 W. B., 43 

Bee PtrEMESSURBE Dossee v. Nobin Chunber 
Taehn , 24W. B„305 

165 , — , — „ Qj> Mortgagee 

who has obtained money-decree to share in surplus 
proceeds, — Where a mortgagee suing upon his bond 
obtains a money-decree without any declaration of 
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lien, he is in the same position as if he had not taken 
any mortgage at all; and in taking out execution his 
claim to a rateable distribution of surplus sale-pro- 
ceeds of attached property is founded upon section 
271 of the Civil Procedure Code, 1859. Rabha 
Kant Roy u. Sabaeift Mahomed Khan 

[21 W. R., 86 

166, . Bight of mortgagee 

io take residue of sale-proceeds and retain his lien 
as mortgagee. — Plaintilf in a suit on an instalment- 
bond on -wbicb be had obtained a money-decree 
having asked for and obtained the residue of the sale- 
proceeds after all the judgment-creditors had been 
fully satisfied, was held not to have abandoned his 
right as mortgagee, Bolakee Lai v. Chowbhry 
Bxjngs.be Singh , , . 7 W, B., 309 

167. ^Execution of decree^, 

-—Attachment hg mortgagee . — Surplus proceeds . — 
Pending a suit against A. and N, upon a bill of ex- 
change, A. deposited with the plaintiff, as security 
for the amount due upon the hill, the title-deeds of 
property belonging jointly to N. and himself. The 
plaintilf subsequently got a decree for the amount 
due upon the hill. Thereafter one 8., in execution 
of a decree against A. and W., attached certain pro- 
perty of theirs, including the mortgaged property, 
and caused it to he sold; and the surplus sale-pro- 
ceeds, after satisfaction of S.^s decree, were paid into 
Court to the credit of his suit. Intermediately 
between this attachment and sale, the plaintiff also 
attached under his decree on the bill of exchange 
the mortgaged and other property of A. and N., and 
after the plaintiff^s attachment N, ratified the equit- 
able mortgage made by A. The sale under S.^s 
attachment having taken place, the plaintiff sued A, 
and N. and the purchasers at such sale of the mort- 
gaged property for foreclosure or sale thereof, and 
obtained a decree declaring that be bad a good equit- 
able mortgage of A.^s share in the joint property, 
and for an account and sale in default of payment ; 
and the plaintiff* siihsequeiitly, on 26th May 1873, 
got an order under his decree upon the bill of ex- 
change for payment to him of the surplus sale-pro- 
ceeds lodged ill Court to the credit of 87s suit, and 
for sale of certain of the properties, other than the 
mortgaged property, which he had attached. Under 
this order the money was paid out to the plaintiff, 
and the properties were advertised for sale. Mao- 
pherson, J., having, on an application by A., set 
aside this order, and directed that the plaintiff should 
refund into .Court the money paid out to him, and 
that the sale should be stayed, the Court on appeal 
refused to set aside the order of the 26th May, hut 
made the plaintiff undertake to pay into Court the 
mortgage-money with interest if the same should be 
received by him from the defendants in the mort- 
gage«suit. Bank oe Bengai v. Nttnboiaii Doss 

[12 B. L. R., 509 
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168. Satisfaction of 

mortgage-lien out of stirplus proceeds, — Where 
seven different properties belonging to the same 
mortgagor had been hypothecated to three different 
personsj and all of them sued upon their bonds and 
obtained decrees which were followed by simultane- 
ous sales in execution, — Seld that, as all the proper- 
ties were sold at the instance of all the mortgagees 
for the satisfaction of their decrees, and therefore of 
their respective mortgage-liens, and the decrees of 
the mortgagees should be satisfied out of the entire 
sale-proceeds in the order in which the liens on 
the properties had been created- GtOPEe Sing- v. 
Kish A L ALL . . 25'W. ^.,187 

109, ■ JPromsoes . — Lis pen- 

dens. — Sale siibject to mortgage. — Where two mort- 
gagees, in execution of their several decrees, attached 
the same property, of which a moiety without further 
specification was respectively mortgaged to each of 
them, and subsequent to the attachments the proper- 
ty was sold ill execution of one of the decrees , — Seld 
that, notwithstanding the whole interest of the mort- 
gagor ivas intended to be sold, the purchaser took one 
of the moieties subject to the lien of the unsatisfied 
mortgagee, and that omission or neglect on the part 
of the Court executing the decree to give specific 
direction as provided by clause (5) of section 295 of 
the Civil Procedure Code did not prejudice the rights 
of the unsatisfied mortgagee or discharge his incum- 
brance. Jafoky Bullhbh, Sen v. Johiettddin 
Mahomed Abh Ali Soheb Chowdhey 

[I, L. 10 Gale., 567 

170. Mortgage. — Allow- 

ance of set'-off of puroliase-moneg against amount of 
decree, — Suit for share of sale-proeeeds . — principle 
of distribution, — In execution of a decree against M. 
the plaintiff attached and advertised for sale certain 
property in niouzab A. At that time there were pend- 
ing proceedings in execution of two other decrees ob- 
tained against M. by the first and second defendants 
respectively. These two decrees were obtained on a 
bond executed by M., by which an 8 annas share of 
mouzali A. was hypothecated as collateral security ; 
and in execution of these decrees the defendants 
brought to sale, sind themselves purchased, not an 
8 annas share only, hut the whole of mouzah A., and 
were allowed by the Court to set oft* the purchase- 
money against the amounts due to them under their 
decrees. At the same time the plaintiff'^s execution 
case was struck off on 30th June 1880. In a suit 
brought by the plaintiff under section 295 of the Civil 
Procedure Code for his share of the sale-proceeds of 
mouzah A., in which the defendants|contended that a 
set-off having been allowed to the defendants, the 
plaintiff was not entitled to any rateable distribution ; 
and that if any rateable distribution were allowed, 
they were entitled to have an allowance made in re- 
spect of a mortgage whicb the plaintiff held in a 2 
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annas share of mouzah A., which they had paid off 
subsequently to the transactions now in question ,* — 
Keld that the fact of the set-off being allowed in 
exercise of the power given in section 294 of the Code, 
instead of actual payment into Court, did not alter 
the substantial nature of tlie transaction, so as to ren- 
der tbe purchase -money less applicable to the satis- 
faction of the debts of other attacliiug creditors. 
Held, further, that the defendants were not entitled 
to deduct the sum paid by them to clear off the plain- 
tiff^s mortgage from the amount of the purchase- 
money before the Court could determine the amount 
rateably distributable among the parties concerned. 
Queer e, — Whether they were even entitled to reckon 
the amount so paid as one of the claims in respect of 
which, with others, a rateable distribution should be 
made. Taponidi Hoedanhnd Bhaeati v. Mathura 
Ball Bhahat . . I. L. B., 12 Calc., 499 

171. — - Decree for money . — 

Causes of action. — Mortgage-decree. — Mortgagee 
purchasing under his own decree, ^Execution of de- 
cree by. — Tbe cause of action given by tbe last para- 
graph but one of section 295 of tbe Civil Procedure 
Code does not arise until tbe money has been actually 
paid over to the person who is alleged not to be en- 
titled to receive the same, and a suit brought by a 
person claiming to be entitled to he paid a share of 
sale proceeds under that section, and to recover the 
same from another to whom such sale-proceeds have 
been ordered to be paid, if brought before they have 
been actually paid to such other person, is premature 
and should be dismissed. Every decree, by virtue of 
which money is payable, is to that extent a " decree 
for money within the meaning of that term as used 
in section 295, even though other relief may be grant- 
ed by the decree; and the holder of such decree is en- 
titled to claim rateable distribution of sale-proceeds 
with holders of decrees for money only under that sec- 
tion. There is nothing in section 295 wdiich takes 
away the right from a mortgagee who has obtained a 
decree upon his mortgage to proceed against the pro- 
perty of his mortgagor other than that subject to bis 
mortgage. Thus the holder of a mortgage-decree 
which directs that the amount be realised from the 
mortgaged property and from the mortgagor person- 
ally, is entitled to claim rateable distribution under 
that section, and is not in the first instance bound to 
proceedagainsthis mortgage security and exhaust that- 
A mortgagee who has obtained a decree on Ms mort- 
gage is not restricted to proceedings in the first in- 
stance against his mortgage security before proceeding 
against other property of his mortgagor, but when he 
sells any portion of the property, the subject of his 
mortgage, and purchases it himself, he is bound, be- 
fore he can proceed further against the mortgagor or 
claim rateable distribution under section 295, to prove 
that there is still a balance due to him, and that the 
property sold and purchased by him realised a fair 
amount, — the mere fact of the property having been 
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sold at auction not 'being alone, sufficient to prove its 
value,— and this ought to he inquired into most care- 
fully hy the Court to which an application is made to 
further execute the decree or to share rateably under 
section 295. Haet v. Tab a Peasanna Mijkheeji 
[I. L. B., 11 Calc., 718 

X72. Mortgage. — Mrst 

and second mortgagees. — Sale of mortgaged pro- 
perty in execution of decree of second mortgagee . — 
Suit hy first mortgagee for re-sale of property in 
execution of his decree. — On the 22nd March 1878 the 
first mortgagee of certain property ohtained a decree 
enforcing his mortgage. On the 25th March 1878 
the second mortgagee ohtained a decree enforcing his 
mortgage. Both decrees were made by the same 
Court, On the 20th June 1878 the property was put 
up for sale in execution of the second mortgagee’s 
decree. The first mortgagee subsequently brought a 
suit for a re -sale of the property in satisfaction of his 
decree. Held that this was the only course open to 
him, and he could not have enforced satisfaction of 
his decree in accordance with the provisions of sec- 
tion 295 of the Civil Procedure Code, inasmuch as 
the provisions of the first and second provisos to that 
section refer only to sales in execution of simple 
inoncy-deerees, whereas the property in question had 
been *soId in execution of a decree ordering its sale, 
and the provisions of tlie third proviso relate to 
subsequent and not prior incumbrances. Jagat 
Naeain Rai V . Dhfndhet Rai 

[I. L. B., 5 AH., 566 
See CtL'E Sahai v. Ram: Diai. . 7 N. W., 91 

178. Mortgage. — Sale hy 

first mortgagee. — Arrears of rent. — Lien . — Claim hy 
puisni mortgagee on proceeds of sale. — Certain land 
was mortgaged to A. with possession to secure the 
repayment of a loan of R2,000 and interest. It was 
stipulated in the deed that the interest on the debt 
should be paid out of the profits, and the balance 
paid to the mortgagors. By an agreement subse- 
quently made it was arranged that the mortgagors 
should remain in possession and pay rent to A. A. 
obtained a decree for R2,000 and arrears of rent and 
costs, and for the sale of the land in satisfaction 
of the amount decreed. The land was sold for 
B2,855 in March 1881. In May 1881 JB., a puisne 
mortgagee, applied to the Court for payment to him 
of R500 of this sum, alleging that A. was entitled 
only to R2,000 and H280 costs, hut not to arrears of 
rent, in preference to his claim as second mortgagee. 
The claim of B. was rejected on the 27tli May 1881 
and the whole amount paid out to A. In February 
1882 B. (who had filed a suit on the 23rd March 
1881) obtained a decree upon his mortgage. On the 
23rd May 1884 B. sued to recover 11510 paid to A. 
on account of rent on the 27th May 1881. The 
lower Courts dismissed the suit on the grounds (1) 
that A. was entitled to treat the arrears of rent as 
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interest, and (2) that the suit was barred by limitation. 
Held on second appeal that _B. was entitled to re- 
cover the sum claimed. Sivaeama v. StJEEAMAisrrA 
[I. L. E., 9 Mad., 57 

174, The meaning of sec- 

tion 295 of the Civil Procedure Code is tliat when, 
immoveable property is sold in execution of decrees 
ordering its sale for the discharge of incumbrances, 
the sale-proceeds are to he applied in satisfaction of 
incumbrances according to their priority. Shahi 
Ram w. Shib Lal . , I. L. B,,'.7 All., 378 

175 ^ Execution of decree. 

— Hayonent oxd of proceeds before confirmation of 
sale. — Interest on purchase-money from date of sale 
to date of confirmation . — Civil ^Procedure Code^ 
18S2, ss. 284, 315. — Although there is no express 
provision in the Code laying down that a decree- 
holder may take out of Court the proceeds of an exe- 
cution sale before the date on ^vhich the sale is con- 
firmed, yet section 315 of the Code implies that this 
may he done. The Court, however, under special cir- 
cumstances, may -refuse to pay over to the decree- 
holder the purchase-money until the sale is confirmed, 
hut in such case it should provide for due payment 
of interest on the money detained. Held that, under 
the special circnmstances of this case, the decree- 
holder was not entitled to receive interest from his 
judgment-debtor from the date of the sale to the date 
on which the sale was confirmed. Jogendeo Nath 
Siecae V. G-obind Chenbee Addi 

[I. L. B., 12 Gala, 252 

176, ^Execution proceed^ 

ings. — Rateable distribution. — Application for fur 
ther execution. — Notice. — Civil Procedure Code, 
1882, s. 622. — A., and subsequently B., ohtained de- 
crees against X., in execution of which the same land 
was attached, and B. obtained an order for rateable 
distribution. Neither decree was satisfied. A. then 
applied for attachment of other property and the sale 
was fixed for 28th September. On 25th September 
B. filed a petition for further attachment under sec- 
tions 250, 274, and also a petition for rateable distri- 
bution under section 295 of the Code of Civil Proce- 
dure. The District Judge rejected the application 
for execution as being too late, and then the applica- 
tion under section 295, because no application for 
execution was pending. Held on appeal that the 
petition for execution Avas wrongly rejected, but that 
the High Court could not, under section 622 of the 
Code of Civil Procedure, revise the order rejecting 
the application under section 295 for rateable distri- 
bution. The proper remedy w^as by a suit. Vek’- 
eataeaman V. Mahalikgatyajt 

[I. L.B., 9 Mad., 508' 

13. WRONGFUL SALES. 

177. Wrongful attaeLment in 

execution, — Attachment under ivarrant isstied hy 
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Court. — A party is not liaRle to damages in respect 
of an attacfiinent made under a warrant issued by a 
Court. Eaj Buliub Gopb v. Issak Chijndee Haj- 

BAH ..... 7W.B.5 355 

178. Wrongful’ attachment.— 

Liability of decree-holder and ’purchaser to refund to 
O'wner loss caused by sale of property too'ongly seized 
and sold. — In execution of a decree against a judg- 
ment-debtor, bis right, title, and interest in an elephant 
was sold. ’ In a suit by a third party against the de- 
cree-holder and the purchaser for recovery of the ele- 
phant or its value, on tbe ground that the elephant 
w^as his property, and not the property of the judg- 
ment-debtor, — Meld that the decree-holder, as well 
as the purchaser, was liable to make good the loss 
caused by such sale. Kanai Prasad Bose v. Hira- 
'■OHAHD Maftt 

[5 B. L. R., Ap., 71 : 14 W. R., 120 

Sjge SUBJAB BiBEB V, SARIUTTIIiLA 

[3 B. L. R.S A. C., 413 ; 12 W. R., 329 
Raynor v, SuNanBER Sinoh . 5 N. W.^ 211 

: Goods wrongly sold in 

execution. — Suit by oivner. — A person whose goods 
are illegally sold under an execution does not lose his 
right to them although he may have claimed them 
unsuccessfully in the execution proceedings. He 
may follow them into the hands of the purchaser or 
■of any other person, and sue for them or their value 
without reference to anything which has taken 
place in the execution proceedings. Shiboo Narain 
Singh v. Mudden Ally. Natabae Nandi v. Kali 
Dass Pali' 

[I. L. R .5 7 Calc., 608 : 0 C. L. B., 8 

ISO. Property of co-sLarers 

wrongly seised and sold. — Szdi to recover 
shares. — Where, under colour of buying A.^s rights 
and interests sold in execution, the purchaser usurps 
• the shares of A.^s partners, they need not sue to reverse 
the sale, hut merely to recover their shares, nor are 
they boupd to sue to establish their right as part 
owners of the land within the time allowed for 
actions to set aside sales in execution. Athhroo- 
NissA Rugho’onath Banbejee 

[W. R., 1864, 322 

Gunga Narain Behutt-a v. Collector oe Mid- 
NAPORB .... 6 W. R., 47 

3^32, Co-sharer^ Suit 

— Suit for damages for sale against decree-holder, 
—The defendant, in execution of a decree against A., 
seized certain moveable property, which was claimed 
under section 246, Act VI 11 of 1859, by B, B. was 
on investigation found to he part owner of the pro- 
perty. B.’‘s claim was rejected and the sale took 
place, the property being made over to the purchaser, 
and the proceeds handed to the defendant in satisfac- 
tion of his decree. The sale proclamation declared 
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that the sale extended only to the right, title, and 
interest of the debtor J., hut made no mention 
of B.’s claim. In a suit by B. for damages against 
the defendant occasioned by the loss of the property 
of which he was a joint owner, — Meld the defendant 
was not liable. Tamizuddin Mulla ‘‘d, Kyanut- 

OLLA SiRKAR 

[5 B. L. R., Ap., 73, note : 11 W. R„ 528 

14. INVALID -SALES. 

{a) Death op Decree-holder bepore Sale. 

132 . — Effect of decree-Lolder’s 

death on validity of sale,— -CL) i/ Brocedure Code:, 
1877, ss. 365: 866. — Order confirming sale. — A judg- 
ment-debtor applied that an execution sale of property 
belonging to him should be set aside, as the decree- 
holder was dead when such sale took place, and such 
sale was in consequence invalid. This application was 
disposed of by the Court executing the decree in the 
presence of the judgment-debtor and the purchaser. 
The Court held that the fact of such sale having taken 
place after the decree-holder’s death was no ground 
for setting it aside, and disallowed such application 
and made an order confirming such sale. Meld per 
Pearson, J., that the application for execution of the 
decree abated on the death of the decree-holder, not 
having been prosecuted by his legal representative, 
and such sale was under the circumstances improper 
and invalid, and the order confirming it should be set 
aside, Ber Spankie, J"., that such sale was not in- 
valid by reason of the decree -holder’s death before it 
took place. The order confirming it, however, was 
improper, and should be reversed, and the case should 
be remanded to be dealt with under the provisions of 
sections 365 and 366 of Act X of 1877, as the Court 
executing the decree should have proceeded under 
those sections. Ber Oldfield, J., and Straight, J., 
that the death of the decree-holder prior to such sale 
did not render it void. The provisions of sections 365 
and 366 of Act X of 1877 could not be adapted to 
execution proceedings. As such sale had been pub- 
lished and conducted according to law, it had proper- 
ly been confirmed. Dulari u. Mohan Singh 

[I. L. R.; 3 All., 759 

(5) Death of Judgment-debtor before Sale. 

183. Effect of judgmeHt-debtor’s 

death on validity of sale.— towiortgagee . — 
Civil Procedure Code, 1882, ss. 234, 868 . — The first 
mortgagee of certain immoveable property obtained a 
decree for the sale of the property, caused the pro- 
perty to be attached, and then ceased to prosecute the 
execution proceedings. The second mortgagee then 
obtained a decree for sale of the property, caused it to 
he attached and put up for sale, and purchased it him- 
self. The first mortgagee then applied for sale, and 
the property was put up for sale and purchased by 
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him. After the order for this sale was made^ and. be- 
fore it took place, the judgment-debtor died, and the 
sale took place without his legal representatives being 
made parties to the execution proceedings. Fer 
Oldeield, <7., that the sale to the first mortgagee was 
not void because the judgment-debtor had died before 
it took place, and it took place without his legal re- 
presentatives being made parties to the execution 
proceedings, inasmuch as the provisions of section 
368 of the Civil Procedure Code were not applicable 
to the case of the death of a judgment- debtor, and 
there was nothing in section 234, even if that section 
is applicable to a case where the judgment-debtor 
dies while execution is proceeding and after sale of 
his property has been ordered, to imply that the sale 
is absolutely void if no legal representative has been 
brought on the record. Bulari v. Mohan Singh, 1. L. 
j5., 3 All,, 759 ; and Qulahdas v. Ldkshman Narhar, 
I. L. JK., 3 Bom,, 221, referred to. Fer Steaiq-ht, 7, 
that there was no legal obligation on the first mort- 
gagee to resort to the iDroceclure of section 234 of the 
Civil Procedure Code, since the sale to the second 
mortgagee had passed to him the rights and interests 
of the judgment- debtor, and the legal representatives 
of the judgment-debtor had none of his property in 
their hands ; and there is no provision in the Code of 
Civil Procedure which required the first mortgagee 
to make the second mortgagee a party to the proceed- 
ings in execution of the former’s decree, and the 
latter could not have successfully objected to the sale 
in execution of that decree, and therefore that sale 
was not voided by the death of the judgment-debtor 
antecedent to its taking place. Stowell v. A jtjdhia 
Nath .... I. L. K., 6 AIL, 255 

(c) Eeatjd. 

184. Application of ss. 250, 257, 

Civil Procedure Code, 1859 (1822, ss. 311, 
312). — ■Application to set aside sale, — Sections 256 
and 257, Act VIII of 1859, did not apply to a suit in 
which fraud is imputed vitiating the sale in toto, 
Umeika Chtjbn Chttckeebutty n, Dwaeka Nath 
Ohose . ■ . . . . 8 W. B., 506 

VlESINOAPPA BIN BaSLIHOAPPA SaDASHI- 

VAPPA Appa Golkhandi . 7 Bom., A. C., 74 

185. Application to set aside 

sale, — Irregularity. — Failure to prove fraud . — 
Civil Ffocedure Code, 1859, s. 256. — Where the facts 
connected with an execution sale fell far short of 
estahlishing fraud, and merely amounted to irregula- 
rity resulting in detriment to the judgment-debtor, 
his remedy was held to lie in an application under 
section 256 of Act VIII of 1859 to set aside the sale. 
Gobihd Sihgh V, Mtrira-0 PtAM Doss 

[19W.E.,414 
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186. Civil Frocedure 

Code, 1859, ss. 256, 257. — Suit to set aside sale after 

failure of application. — A plaintiff was not debarred 
by reason of the failure of an application under sec- 
tions 256 and 257, Act VIII of 1859, from suing to 
set aside a sale on the allegation of fraud in connec- 
tion with the irregularities first complained of, siicli 
fraud forming a distinct cause of action. Nfnb 
Lall Doss v, Debawhe Ali . 11 W. B., 244 

Contra, Gobind Sing-h v. Mfnno Ram Doss 

[19 W. E., 414 

187. Suit to set aside sale.— 

Sufficiency of proof. — Irregularity, Froof of loant 
of. — In a suit to set aside an execution sale on the 
ground of fraud, it is not snfiicient for a Court to 
find that the mode of making the attachment and 
proclamation was according to law, hut it is neces- 
sary to consider the surrounding circumstances. 
ChOONEE SAHOO Vo Mukfoo Lalb 

[14 W. B., 325 

188. Fights of bond 

fide auction- pur chasers. — When no fraud has been 
alleged, a sale in execution cannot be set aside as 
regards the auction-purchaser, whether the order of 
Court under which it took place was legal or not. 
Even if the decree in execution of which the sale 
took place were a collusive one, the rights of the 
auction- purchaser would not be affected if he was no 
party to the fraud, and there would be no ground for 
setting aside the sale. Mahomed Kuzulbash 
Khan V. Mahomed Shah * , 12 W. R., 48 

189. Suit for money 

secured by the mortgage of immoveable property 
situate partly in the family domains of the Maha- 
rajah of Benares, — Fraudideni representation by 
decree-holder. — Sale of decree enforcing hypotheca- 
tion of immoveable property. — A suit w^as instituted in 
the Court of the Subordinate Judge of Benares for 
money secured by the mortgage of immoveable pro- 
perty situate within the limits of the district of 
Benares, and of immoveable property situate within 
the limits of the family domains of the Maharajah of 
Benares. The Subordinate Judge had not jurisdic- 
tion to proceed with this suit in so far as it related to 
the latter property, and he was authorised to proceed 
wdth it, under the provisions of section 13 of Act VIII 
of 1859, by the High Court in concurrence with the 
Board of Revenue. He accordingly proceeded with the 
suit, and on the ISfch November 1874 gave the plain- 
tiffs a decree for the recovery of the money claimed 
by the sale of the mortgaged property. tVifcli a view 
to bring the mortgaged property situate within the 
limits of the family domains of the Maharajah of 
Benares to sale, this decree was sent for execution to 
the Subordinate Judge at Kondh, within whose juris- 
diction such property was situate ,* and such property 
was sold in the execution of this decree on the 29th 
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Angust and tlie 4tli September 1877. Subsequently 
tlie defendants in tlie present suit, wbo held decrees 
for money against -ff., one of tlie plaintiffs in tbe suit 
above mentioned, applied to tbe Subordinate Judge 
of Benares for tbe attachment and sale of S.’s inter- 
est in the decree above mentioned, falsely represent- 
ing that tbe sales in execution of that decree of tbe 
29tli August and 4tb September 1877 bad been set 
aside. Such interest was accordingly put up for sale 
on tbe 29tb May 1878 at Benares by tbe Subor- 
dinate Judge of Benares, and was purchased by tbe 
Xilaintiffs in tbe present suit, wbo were induced to 
purchase by such false representation. Tbe plaintiffs 
in tbe present suit claimed tbe avoidance of tbe sale 
of tbe 29tb May 1878 and tbe refund of tbe 
purchase-money, on tbe ground that they were induced 
to purchase by such false representation, and on tbe 
ground that tbe sale of tbe interest of H. in tbe 
decree of tbe 18tb November 1874, being of tbe 
nature of immoveable property situate within tbe 
limits of tbe family domains of tbe Mabarajab of 
Benares, could not legally be sold at Benares by tbe 
Benares Court, Seld that such false representation 
must be held to constitute in law such fraud as 
vitiated tbe sale of tbe 29tb May 1878. Also that 
tbe Benares Court acted ultra vires in selling at 
Benares an interest in immoveable property situate 
within tbe family domains of tbe Maharaja of Bena- | 
res. Eaghu Nath Dos v. Kakkan Mal i 

[I. L. E., 3 AIL, 568 

(d) Execution Peoceeding-s steuck oee. i 

190. Effect on validity of sale. I 

-^JBeng. Meg. XX of 1795. — Title of purchaser . — ^ 
Regulation XX of 1795 directed that when any ! 
Court of Civil Judicature should have occasion to 
sell lands in execution of a decree, it should transmit 
a copy thereof to tbe Board of Revenue, which was 
with all practicable dispatch to cause tbe lands to be 
disposed of at tbe presidency, or in tbe district in 
which the lands were situated, as they might deem 
most advantageous to tbe proprietor. In 1843 a 
copy of a decree was transmitted for execution to tbe 
Board of Revenue in compliance with tbe Regula- 
tion, but no sale w’as then effected. Afterwards two 
other futile attempts to sell tbe lands under tbe 
decree were made, and then tbe decree-holder sold 
tbe lands to a third party, upon whose application tbe 
decree was executed by tbe sale of tbe lands of tbe 
Judgment- debtor under it by order of tbe Court, and 
without any further recourse to tbe Revenue Board. 
Previous to such sale tbe proceedings bad been taken 
off tbe file, and tbe number of villages, owing to 
some inaccuracy, was differently stated in tbe later 
order, and tbe total sum was increased by adding tbe 
interest wbicb bad accrued due between tbe two 
orders. Seld that tbe purchaser at tbe sale acquired 
a good title,* for it would be contrary to general 
principles, and a senseless addition to all tbe vexa- 
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{d) Execution Peocbedings steucx oef— co?2- 
tinued. 

Effect on validity of continued, 

tions of delay in tbe course of procedure, to bold that 
when for any reason, satisfactory or not, tbe execu- 
tion of a final decree in a suit fails or is set aside, and 
tbe proceedings as regards that execution are taken 
off tbe file, the whole suit is discontinued thereby, 
and tbe further proceedings for the same purpose 
were to be considered as taken in a new suit. Nor 
was it true in any material sense that either the pro- 
perties to be sold or tbe sums to be recovered were 
different 5 and tbe principal object of tbe Regulation 
being the security of public revenues, that object bad 
been fully answered by the communication to tbe 
Commissioner in 1843, and tbe proceedings which 
were taken by him upon it. Mohesh Naeain 
Singh v. Kishnanund Missee 

[IMarsli., 592 : 2 Ind. Jur., O. S., 1 
0 Moore’s I. A., 324 
5 W. B., P. a, 1 

(e) Deceees aetebwaeds eeveeseu. 

19L . — Title of 

chaser. — If a sale takes place in execution of a decree 
in force and valid at tbe time of sale, tbe property in . 
tbe tiling sold passes to tbe purchaser. Mer Noeman, 

J . — If tbe decree or Judgment be afterwards re- 
versed, tbe reversal does not affect tbe validity of 
tbe sale or tbe title of tbe purchaser. Chtjndee 
Kant Suemah v. Bissesue Suemah Chugkbe- 
BUTTY 7 W, B., 312 

Fyazooddeen Bhooya V. Shumsunnissa Bee- 

BBE . . . . , 12 W. R., 508 

Behabee Labi- v. Bajah Bam 

[6 3N. W., 291 

192. Meversal of por^ 

tion of decree relating to costs. — Sale in execution 
for costs . — A sale in execution of a decree for costs 
is not cancelled when that part of tbe decree wbicb 
made tbe plaintiff answerable for tbe costs is set 
aside. Peabee Monee Dossee v. Collectoe oe 
Beeebhoom . . . .8 W. B., 300 . 

193 ^ Sale made after 

order for postponement. — Seld that an auction sale 
wbicb was made bond fide under the authority of an 
order wbicb at tbe time of the sale was not in force, 
but bad been superseded by a subsequent order post- 
poning tbe sale, was made without Jurisdiction, and 
was null and void. Foujdae Khan v. Bainee 
Doobby 3 Agra, 398 

194. Salepending ap- 

peal. — Decree reversed on appeal. — Might of judg- 
ment-debtor. — 8., having obtained a decree against M. 
and another, brought to sale and purchased bis pro- 
perty pending appeal. Tbe decree having been re- 
versed,— JSeZ^ that M, was entitled to tbe restoration 
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14. INVALID SALES— 

{e) Decsees afterwaeds eeveeseb — continued. 

Effect bn ¥alidity of sale — continued, 

of bis property, and not merely to tbe proceeds of tbe 
•sale. Sadasiyayyae v. Muttu Sabapathi Chbtti 
[L L. B., 5 Mad., 106 

See Latt Kooee v. Sobabea Koobe 

[I. JL, B., 3 Calc., 720 : 2 C. L. B., 75 

Naoikbas Deyohanb u, Natha Pitambae 

[10 Bom., 297 

3 ^ 95 ^ JSeversal of de~ 

cree on appeal before confirmation of sale, — Pur- 
chaser, PigU (^.—Plaintiff’s title to certain land in 
dispute was derived from tbe purchaser at a Court’s 
sale, under a decree wbicb was reversed on appeal 
subsequently to tbe sale before it had been confirmed. 
Held that the Court which had made tbe decree 
ceased, from tbe moment of tbe reversal, to have 
jurisdiction to take any further steps to execute the 
decree. Though the Court, when it confirmed tbe 
sale, was probably not informed that its decree 
had been reversed, and the purchaser was probably 
ignorant of it, yet the act of the Court in completing 
the sale was none tbe less without jurisdiction, and, 
being without jurisdiction, could confer no title. If 
a decree be reversed after a sale under it has become 
absolute, and a certificate has been granted to tbe pur- 
chaser, the title of the purchaser is not affected by 
the reversal of tbe decree. A purchaser is bound to 
, satisfy himself as to tbe jurisdiction of a Court to 
order a sale, and this obligation continues until tbe 
sale is completed. Before be applies to tbe Court to 
confirm tbe sale and grant him a certificate, tbe pur- 
chaser ought to ascertain that the decree under 
wbicb tbe sale 'was ordered is still in existence. 
Basappa V, Dui^baya . I. L. B., 2 Bom., 540 

19G. — Memedy of 

parties aggrieved. — Suit for reversal of sale. — When 
a property is sold in execution of a decree which bad 
been in force at tbe time of sale, but wbicb was 
eventually set aside on appeal, the remedy of tbe 
party aggrieved is by a suit for tbe reversal of tbe 
sale, ami not by a suit for tbe recovery of damages 
for tbe loss sustained. Annunbo Chunbee Banee- 
JEB V. SHtJBHtTL CSUNBEA DeBEA 

[2 Hay, 624 

3 ^ 07 ^ Higlii to recover 

land—k. sale in execution of a decree, made while 
that decree is under review, cannot stand if the 
decree is subsequently reversed. Tbe party dispos- 
sessed under tbe decree is entitled to recover tbe 
land witb'mesne profits. Bhoolboo v. Eamnaeain' ! 
Mookeejee . , . W. B., 1864, 129 

198. - — ' " — Suit to recover 

possession, — Peturn of purchase-money. — A. had 
sued jS. and others for possession of two mouzabs 
with mesne profits and obtained a joint decree 
against them in the absence of P. In execution A. 
was about to put up the rights and interest of P. in 
mouzab Q. when P, applied for a re-trial under 
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(e) Decrees aeteewaeds n-Ersim-En—contmued, 

Effect on validity of sale — continued. 

Act VIII of 1859, section 119. Tbe petition was 
rejected and tbe property- sold, tbe decree-holders 
becoming purchasers. P. appealed, and the High 
Court remanded tbe case to tbe Judge, who, after 
investigation, set aside tbe ex parte decree and re» 
vived the suit, bolding, after re -trial, that P. bad no 
interest in the mouzabs in suit, and w'as not liable to 
the claim of A. Tbe latter appealed, and the High 
Court decided that P. bad, been in possession of 
moiizab J. and was liable for tbe mesne profits. P. 
then brought a suit for possession of a share of tbe 
mouzab wbicb bad been sold in execotiou. Meld 
that tbe plaintiff could not in justice seek to recover 
this property from tbe defendants without offering 
to pay them tbe debt wbicb he owed them, and 
wbicb formed part of the consideration-money. 
Goweeb Boyjo Nath Peeshab v. .Tobha Singh 

[19 W, B., 416 

199, Suit for posses- 

sion against auction-purchaser by setting aside sale, 
—Civil Procedure Code (Act X of 1S77), s, 2M.-- 
In execution of a decree certain property was sold 
in pursuance of an order under section 244 of tbe 
Civil Procedure Code, and purchased by a person 
not a party to tbe suit, who subsequently obtained 
possession of tbe property. That order was subse- 
quently set aside. In a suit by tbe judgment-debtor 
to recover possession of tbe property from the auc- 
tion-purchaser by setting aside tbe sale,— jScW that 
tbe order directing tbe sale bad tbe force of a decree, 
and that tbe plaintiff was not entitled to the relief 
claimed. Jan All v. Jan Ali Cliowdhry, 1 B. L. P,, 
A. C.,56 ; 10 W. P., loi, followed. Mheabi Singh 
V, Peyag Singh , . I. L. B., 11 Calc., 362 

200 . — — • — ^ Px parte de- 

cree the validity of which is impeached.' — Notice to 
purchasers. — In a suit by S. in bis own right as 
well as on behalf of bis minor brother, to cancel an 
execution sale held in execution of an ex parte 
decree, to cancel tbe said decree and two bonds 
entered into by members of their family during tbe 
plaintiff’s minority, and to recover possession of a 
share in tbe ancestral property which bad been sold, 
it was found that tbe advances of money for which 
tbe bonds were executed were made without proper 
inquiries as to tbe necessity for tbe loan, and that 
tbe minors were not properly represented in tbe • 
suit in which the ex parte decree was obtained. 
Meld that tbe mortgage bonds under such circum- 
stances "were invalid against tbe plaintiffs, and that it 
would be carrying presumption too far to say that 
a decree so obtained must be taken to be valid as 
against tbe minors. Meld that tbe auction-pur- 
chasers could not protect themselves by relying on 
the decree and execution sale after having received 
distinct notice that tbe mother of tbe plaintiffs 
challenged tbe validity of the whole proceedings. 
Jhngee Lall V, Sham Labb Misseb 

[20W.B.,120 


( 5439 ) 


DIGEST OF CASES. 


( 5440 ) 


SALE m EXECUTION OP DECREE- 

cordimied. . 

14. INVALID SALES— 

(e) Decrees apteewaeds eeveesed— 

Effect on validity of sale--oonfmued, ‘ 

Wliei^e no such notice has been given, the sale 
would continue valid. Bam Jewun Lall v. Sham 
Lall Missee . . . . . 20 W, B., 123 

(/) Decree eoithd to have been satiseibh, 

201, Purchase ly one 

of several judgmenf-dehtors. — Full Bench ruling . — 
Where a decree was purchased by one of the judg- 
ment-debtors, and afterwards executed and property 
of the other Judgment-debtor sold in execution of 
the decree, and it was eventually held by a Full 
Bench in the case that the purchase of the decree by 
one of the debtors was a satisfaction of the decree, — 
Heidi m a suit against the execution-purchaser to 
have the sale declared invalid, that the sale must 
be set aside. Digambueee Debia v. Eshan Chttn- 
DEE Seih . . . ,15 W. B,, 372 

(g) Decree against wrong Person, 

202. Bight to have 

sale set aside where decree was against twang person 
as representai'ive . — Subsequent claim hy proper re- 
presentative,—' Fstogpel. — Quiescence. — One S. died 
indebted to the second defendant, M. On his death 
his widow, became his heir, as he left neither son 
nor brother survi\ iiig. In 1878 M. brought a suit 
to enfoi’ce payment of the debt due by the deceased 
S.i and he made A., the mother of >S'., defendant in 
the suit, omitting T, altogether. On 30th August 
1878 M. obtained an ex parte decree, and on the 
26th July 1880 the house of <S., then in the posses- 
sion of B.i was sold in execution, and the first defend- 
ant, B.) purchased it. On 6th September 1880 the 
sale was confirmed, and on 2Gth November 1880 B. 
was put into possession. On the 10th of December 
1880 one S. presented a petition on behalf, as he 
alleged, of the plaintiff T., the widow of /S'., to set 
aside the sale. He did not produce any authority 
from her, and his application was rejected on the 
14th June 1881. On the 31st October 1878 T. 
adopted the plaintiff B, under an authority, as she 
alleged, of her deceased husband, S. In 1881 jT. 
filed the present suit on behalf of her adopted son, B., 
to set aside the sale and to recover the house. Held 
tljat the plaintiff was entitled to have the sale set 
aside, and to recover possession of the house. The 
estate was vested in T. as legal representative of her 
deceased husband. Had T. wilfully put forward 
B. as the representative of S. so as to deceive and 
mislead 3L, then, no doubt, she might he held bound 
by the decree obtained by the latter against B, 
Her mere quiescence while M, wilfully sued the 
wrong person could not affect her legal rights, or 
deprive her adopted son, the plaintiff B., of his 
rights. He could not be bound by a suit and sale to 
which he was not a party either in person or by 
representation. Baswantapa Shidapa v. Ranh 

[I. L, B.j 9 Bom,, 86 


SALE IN EXECUTION OE DECREE— 

continued. 

14. INVALID SALES -coMifmwed!. 

(7«) Want of SALEABiiE Interest. 

203. Civil Procedure Code, 

1877, S. 313 . — Purchase Icnoioing judgment-debtor 
has no interest. — A person who purchases immove- 
able property at a sale in execution of a decree, 
knowing that the judgment- debtor has no saleable 
interest therein, is not entitled to the benefit of the 
provisions of section 313 of Act X of 1877, which 
were designed for the protection of persons who in- 
nocently and ignorantly purchase valueless property. 
Mahabie Peashad V. Dhhman Das 

[I. L. B., 3 All, 527 

204. Civil Procedure Code, 

1882, S. 313, — Setting aside sale. — “ Saleable in- 
terest.^’ — The fact that property sold in execution of 
a decree is subject to a mortgage upon which a de- 
cree has been obtained, which fact is not disclosed 
prior to the proclamation of sale, is not sufficient to 
enable an auction-purchaser to set aside the sale on 
the ground that the Judgment-debtor had no sale- 
able interest ” in the property, within the meaning 
of section 313 of the Civil Ih’ocedure Code. jVa- 
harmul Marwari v. Sadut Ali, 8 C. L. B., ddS, dis- 
tinguished. Peotap Chunbee Chhckeebhtty V. 
Paniott 

[I. L. B., 9 Calc., 506 : 12 C. L. B., 488 

205. — : Application to set 

aside sale. — ‘‘ Saleable interest.” — A misrepresent- 
ation or concealment in the sale notification which in- 
duces a purchaser to buy a property for much more 
than it is really worth (although that misrepresenta- 
tion or concealment may be fraudulent), is no ground 
for setting aside a sale under section 313 of the Civil 
Procedure Code. The meaning of section 313 is, 
that when a purchaser under an execution sale buys 
a property which turns out to have no existence at 
all, or to be of no saleable value whatever, the Court 
may then set aside the sale under section 313. 
Duega Shndaei Devi v. Govinba Chhndra 
Addy . . . I. L. B., 10 Calc., 368 

206. Decree against in- 

solvent. — Official Assignee. — Purchaser at execu- 
tion sale,. — Setting aside sale. — Where, in execution 
of a decree passed against a person who had pre- 
viously been adjudicated an insolvent, portions of 
his property (then vested in the Official Assignee) 
are attached and sold, the purchaser is entitled to 
have the sale set aside under section 313 of the Code 
of Civil Procedure, notwithstanding that the Official 
Assignee acquiesces in the sale, and is content to 
receive the sale -proceeds. Dinobtjnd hoo Pal v, 
Shoshee Mohhn Pal .1. L. B,, 9 Gale., 217 

S. 0. Denobhnbhoo Pal v. Shhshi Mohhn Pal 
Chowbhey . . . 12 C. L. R., 60 

S. C. Bam Soondub Dey v. Shoshi Mohhn Pal 
Chowbhey . . . 11 C. L. R., 389 

207. Property covered by 

mortgage. — Saleable interest, — In execution of a rent- 
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14. INVALID SALES — continued, 

(/a) Want of Saleable Interest — continued. 

Civil Procedure Codej 18823 s. Zl^-^contu 

mied, 

decree, dated 26tli May 1879, certain immoveable pro- 
perty was sold in execution and purchased by the 
appellant on the 21st February 1880, no mention 
having been made of any incumbrances. On the 
9th May 1879 a decree was obtained upon a mort- 
gage executed by the original judgment -deb tor, and 
in execution of that decree the property which had 
already been sold was attached, and, on the 11th 
March, again sold in execution of the second decree, 
it being alleged that the property was covered by 
the mortgage which was prior in date to the former 
decree. The appellant thereupon applied that the 
sale of the 21st March should be set aside under 
section 313 of the Civil Procedure Code, and his pur- 
chase-money directed to be returned to him. SCeld 
that if, as a fact, the property sold was covered by 
the mortgage, there was, under the circumstances, no 
such saleable interest in the judgment-debtor at the 
time of the sale on the 21st February 1880 as would 
prevent the operation of section 313 of the Civil 
Procedure Code, inasmuch as under that sale the 
purchaser would be unable to get the particular pro- 
perty purchased by him, and that the sale must be 
set aside. Nahaemll Maewaei v. Saditt Ali 

[8 C.L. B., 46S 

20S, — Sale under attach'- 

ment during subsidence of 'prior attachment. — Sale- 
able interest.— Ill execution of a decree obtained on 
the 15th August 1876, the property of the judg- 
ment-debtor was attached on the 17th August 1877. 
The sale of the attached property was postponed 
pending a suit instituted under the direction of the 
Court by a claimant to the attached property. This 
suit having been dismissed on the 13th September 
1878, the decree-holder on the 25th September ap- 
plied for a sale of the property, and the 16th Decem- 
ber was fixed for the sale. Meanwhile, on the 13th 
December 1877, a decree bad been obtained by 
another party against the judgment- debtor, and in 
execution of this decree the same property was 
attached on the 13th September 1878, and under 
this attachment a sale took place on the 15th No- 
vember following. On the 16th December, as fixed, 
the property was again sold under the first attach- 
ment. The auction-purchasers at that sale, on the 
6th January 1879, applied under section 313 of the 
Civil Procedure Code to set aside the sale, on the 
ground that the judgment-debtor had no saleable 
interest. Held (reversing the decision of the lower 
Court) on the authority of the following cases : Go- 
garam v. Kariiclc Chunder Singh, B. L, Sup, 
Vol, 1022: 9 W. R., 514; Lalla Joogul Lallv. 
BJmJcha Choiodhrg, 9 W. R,, 244; and Kartich Chun- 
der Singh v. Gogaram, 2 W. R., Mis., 48, .which the 
Court felt bound to follow, wdiile it doubted their 
correctness, — that the sale must he set aside. Chft- 
KA Panla V. Gobuedhonb Dass 

[6 a L. R., 85 


BALE m EXECUTION OF DECREE- 

continued, 

14. INVALID SALES— 

Qi) Want of Saleable Interest — continued. 

Civil Procedure Codej 18823 s. SlB^oonti- 
nued, 

209. — Debtor haring no 

saleable interest in portion of propertg.-SQQtion 
313 of the Civil Procedure Code only applies to cases 
in w'hich the judgment-debtor has no saleable in- 
terest in the property sold. It does not apply to 
cases where the judgment-debtor has no' saleable 
interest in a portion only of the property. In the 
MATTEE OF THE PETITION OF RaM CoOMAB DeY. 

Ram Coomar Dey v, Shhshee Bhooshun Ghose 
[I. L. R., 9 Calc., 626 

210. Judgment-debtor.-^ 

Representative. — Sale of immoveable property . — 
Setting aside sale. — In the event of the death 
of the judgment-debtor, notice must issue to his 
representative before the sale of immoveable pro- 
perty can he set aside under section 313 of the Code 
of Civil Procedure, albeit that the section makes 
no express provision for the appearance of the re- 
presentative. Bala Kadar v. Gel am Mohidin 

[I. L. B .3 7 Bom., 424 

(?:) Want of Jurisdiction. 

211 . Effect on validity of sale* 

— Property attached in execution of decrees of Mun- 
sifand District Judge. — Sale of property under order 
of Munsif . — Civil, Procedure Code, 1882, s. 285 . — 
Where certain immoveable property, which had been 
attached in execution of two decrees, one made by a 
Munsif and the other by the District Court to which 
such Munsif was subordinate, was sold under the 
order of the Munsif, — Held, following Badri Prasad 
V. Saran Lai, I, L. R., 4 All., 339, that the sale 
was had, by reason of the MunsiPs want of jurisdic- 
tion to order it. Ags-horb Nath v. Shama Sundaei 

[I. L. R,, 5 AIL, 615 

212. Civil Procedure 

Code, 1877, s. 285. — Attachment of property in exe- 
cution of decree of two Courts. — Postponement of 
sale by Court of higher grade. — Sale of property 
imder order of Court of lower grade. — When several 
decrees of differeot Courts are out against a judg- 
ment-debtor, and his immoveable property has been 
attached in pursuance of them, the Court of the 
highest grade where such Courts are of different 
grades, or the Court which first effectuated the at- 
tachment where such Courts are of the same grade, 
is, under section 285 of the Civil Procedure Code, 
the Court which has the power of deciding objections 
to the attachment, of determining claims made to the 
property, of ordering the sale thereof and receiving 
the sale-proceeds, and of providing for their distribu- 
tion under section 295. Held, therefore, where the 
immoveable property of a judgment-debtor was at- 
tached in execution of several decrees, one a MunsiPs 
decree, and the rest a Subordinate Jiidge^s decrees, 
and the Subordinate Judge postponed the sale of 
such property, but the Munsif refused to do so, and 
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. 14. INVALID SAJj'ES— continued. 

(i) Want op Jueisdiction — continued. 

Effect on validity of mle— continued, 

such property was sold in execution of the MunsiFs 
decreCj that the sale was void as having been made 
in pursuance of the order of a Court which had no 
Jurisdiction to direct it. In tee mattee op the 
PETITION OP Baeei Peasad. Badei Pbasab V. 
Saean Lal , , . I. L. B., 4 All., 359 

213. CimlFrocedure 

CodCi 1877 {1882i s. 285). — Attachment and sale in 
execution of decrees of several Courts. — Certain im- 
moveable property was attached in execution of a de- 
cree made by a Subordinate Judge and also in execu- 
tion of a decree made by a Munsif . These decrees 
were held by the same person and the Judgment- 
debtor was the same person. Such property was sold 
in execution of both decrees. On the application of 
the Judgment- debtor, who brought into Court the 
amount due on the decree made by the Subordinate 
Judge, and with the consent of the decree-holder and 
the auction-purchaser, the Subordinate Judge made 
an illegal order setting aside such sale. Subsequent- 
ly, on the application of the decree-holder and the 
auction-purchaser, the Munsif made an order con- 
firming such sale. Per Spankie, J.—That the Sub- 
ordinate Judge had not any Jurisdiction under section 
285 of the Civil Procedure Code to deal with such 
sale as regards the decree made by the Munsif, and 
the Munsif was not precluded by that section from 
confirming such sale as regards the decree made by 
him, by reason that the Subordinate Judge, a Court 
of a higher grade, had made an order setting it 
aside. Fer Olppielb, J. — That, having regard to 
the provisions of that section, it was doubtful whether 
the Munsif was competent to confirm such sale ; hut 
inasmuch as the Subordinate Judge only intended to 
set it aside as regards the decree made by him, and 
his order was illegal, and the MniisiFs order had done 
substantial Justice, there was no reason to interfere. 

■ Chxjnni Lae v. Debi Peasad 

[I. li. R., 3 AIL, 356 

214:. Civil Fro cedure 

Code, 1882, s. 285. — Immoveable propert'^. — Attach- 
ment hy superior Court. — Sale by inferior Court . — 
Title of purchaser. — The provisions of section 285 
of the Code of Civil Procedure, 1882, apply to im- 
moveable property. Wbere a house, while under an 
attachment issued by a Subordinate Judge’s Court in 
execution of a decree, was sold in execution of 
another decree against the same Judgment-debtor by 
the District Munsif s Court, and was then sold by 
the Subordinate Judge’s Court, — Seld that the 
sale by the District Munsif’ s Court was invalid by 
reason of the provisions of section 285 of the Code 
of Civil Procedure, 1882. Mxjtttjkaetjppan Chetti 

Mutttjeamaling-a Chetti 

[I. Ii. B., 7 Mad., 47 

215. Jurisdiction of 

Mtmsif.' — Beng. Civil Courts Act (VI of 1871), s. 

' IS.'^AUOfClment, — Civil Frocedure Code (Act X of 


SALE m EXECBTIOM OP DECREE— 

continued. 

14. INVALID continued. 

(i) Want op JuEISDICTION--eow•^^^^^^ed 

Effect on validity of continued. 

1877), s. 285. — A., who had obtained a decree in the 
Court of the Second Munsif of B., in September 
1877 attached certain property within the jurisdic- 
tion which had been assigned to the Munsif by the 
District Judge under section 18 of Act VI of 1871. 
In the previous month, C., who had obtained a de- 
cree in the Court of the Additional Munsif of B. (to 
whom Jurisdiction had similarly been assigned), had 
attached the same property. The sale in execution 
of A.^s decree took place first, and A. became the pur- 
chaser. A. then objected in the Court of the Addi- 
tional Munsif that the property could not again be 
sold; but bis objection was overruled, and two day© 
subsequently the property was again put up for sale 
in execution of Cds decree, and be became the pur- 
chaser. A. brought various suits against the tenants 
for arrears of rent in which C. intervened. Held 
that the Jurisdictions of the Munsifs were confined 
to the particular limits assigned to them, and that, 
as the property was situate within the limits assign- 
ed to the Second Munsif, the Additional Munsif had 
no Jurisdiction to attach or sell it, and that the at- 
tachment by C. was made improperly and without 
Jurisdiction. Qucere, — Whether section 285 of the 
Civil Procedure Code applies to immoveable property. 
Obhoy Chtten Coondoo V. Golam Ali alias 
Nocoxtey Me ah 

[I. L. R .5 7 Calc., 410: 9 C. L. B., 361 

21@. Civil Frocedure 

Code, 1882, ss. 285, 295. — Jurisdiction. — Sale hy 
inferior Court pending an unlcnown attachment hy a 
superior Court. — At an execution sale held by an 
inferior Court, at the instance of the decree-holder 
(the Court itself, the decree-holder, and the auction- 
purchaser being unaware of any objection to the 
exercise of a Jurisdiction which the Court would 
ordinarily be competent to exercise), A. purchased 
certain property, and this sale was confirmed. It ap- 
peared subsequently that this same property had two 
years previously to the sale been attached by a supe- 
rior Court. On a sale of this property being advert- 
ised hy the superior Court, A, objected on tbe ground 
that he had already purchased it; this objection was 
overruled, and a sale was held by the superior Court, 
at which A. again became the purchaser. A. then 
brought a suit against the decree-holder and the 
Judgment-debtor in the inferior Court to recover as 
damages the sum paid by him at the sale. The suit 
Avas dismissed. Held that, although the superior 
Court had been wrong In insisting on the second sale 
and in not requiring the amount received by the 
inferior Court to he deposited in the superior Court, 
and then rateahly distributed amongst the creditors 
of the Judgment-debtors, yet the sale by the inferior 
Court was a good and valid sale ; and A7s suit was 
therefore rightly dismissed, Obhoy Churn Coondoo 
V. Golam Ali, I. L. B,., 7 Calc., 410, adopted. 
Bykant Nath Shaha v. Rajendko Naeain Bai 
[I. L. E .9 12 Calc., 333 
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(i) Want op juBiSDiCTiON—coj^^e^wed 
Bfioet on validity of sale—eonUnued. 

217, Sale under two 

different decrees of different Courts of different 
grades, — Cioil 'Procedure Code^ 1882, s. 285 . — The 
first mortgagee o£ certain immoveable property ob- 
tained a decree for the sale of the property, caused 
the property to be attached, and then ceased to pro- 
secute the execution proceedings. The second mort- 
gagee then obtained a decree for the sale of the 
property, caused it to be attached and put up for 
sale, and purchased it himself. The first mortgagee 
then applied for the sale of the property, and the 
property was put up for sale and was purchased by 
him. After the order for this sale was made, and 
before it took place, the judgment- debtor died, and 
the sale took place without his legal representatives 
being made parties to the execution proceedings. 
The Courts which executed these decrees were of two 
different grades, the Court which executed the first 
mortgagee’s decree being of the lower grade. In a 
suit by the first mortgagee against the second mort- 
gagee for possession of the property, — Held that the 
sale to the first mortgagee was not invalid, with re- 
ference to the provisions of section 285 of the Civil 
Procedure Code, because it had not been ordered and 
held by the Court of the higher grade, inasmuch as 
when such sale was ordered by the Court of the 
lower grade the property was not under attachment 
in execution of the decree of the Court of the higher 
grade, that decree having been executed by the sale 
of the property, and therefore the provisions of that 
section were not applicable. Badri Prasad v. Saran 
Lalf 1. L, E., 4 All, 359, distinguished. Per 
Oldfield, J., that there was nothing in the provi- 
sions of section 285 or 295 of the Civil Procedure 
Code to support the contention that the first mort- 
gagee, after allowing the property to he sold, was 
debarred from enforcing execution of his decree 
against it, and was only entitled to look to the assets 
realised at the sale for the satisfaction of his decree. 
Stowell V. Ajudhia Nath 

[I. L. R., 6 AIL, 255 

218. Decree set aside 

as made without jurisdiction . — When, on a re-heJir- 
ing, a Deputy Collector set aside his former judg- 
ment as passed without jurisdiction, it was held that 
his proceedings under that judgment were of them- 
selves null and void, and that it did not require any 
order in words to set aside the sale which they 
involved. Onung-o Moonjubee Dossia v. Puncha- 
NDN Bose , . . . .12 W. R., 72 

219. Decree after- 

wards set aside as having 'been passed without juris- 
diction. — Invalidity of sale . — Under a decree passed 
by a Court which had no jurisdiction to try the suit, 
the right, title, and interest of the judgment- debtor, 

A. , ill a certain property was sold, and purchased by 

B, The decree was, after the sale, set aside as hav- 
ing been passed without jurisdiction. In a suit by 


SAIiE IN EXECUTION -OF DECREE— 

continued. 

14. INVALID S>k'LE^-~conUnued, 

(i) Want of Jiteisdiction— 

Effect on validity of continued. 

A. against B. for confirmation of possession, on the 
ground that B. was about to take pussessioii of the 
property under the purchase, — Held tlnit tlie sale iu 
execution was a nullity, as the decree had been 
passed without jurisdiction. Ja7i Alt v. Jan All 
Qhoiodry, 1 B. L. E., A. C., 56: 10 TV. E., 154 ; and 
Peareemonee Dossee v. The Collector of Beerhhoovti, 
8 7F. E., 300, distinguished. Jadu Nath Kundu 
Chowdey V, Beaja Nath Khndu 

[6 B. D. R.5 Ap.j 90 

220, ■' ■ ; Sale hy Sheriff 

ultra vires. — Eight of purchaser. — Where the She- 
rifi sells under a Ji. fa. property which could not 
legally he sold, — e.g., an equity of redemption, — Held, 
the sale w-as null and void, and the purchaser took 
nothing by bis purchase. When, therefore, the pur- 
chaser wuxs also a mortgagee wdio wais in right of his 
purchase put into possession, — Beld that, notwith- 
standing his possession, the right of redemption still 
existed, and he must he taken to have been in posses- 
sion as mortgagee only. Hueeo Peeshad Ghosal 
V. Hueeo Monee Debee . , 8 W. B., 210 

221, Bale of ances- 

tral layid hy order of the Court. — Act X of 1877 
(Civil Procedure Code), ss. 311, 320. — E 2 des pre- 
.scribed by Local Government tinder s. 320.— ‘Inva- 
lidity of sale. — A Subordinate Judge made an order 
for the sale in execution of a decree of certain im- 
moveable property, wdiich xvas ‘^ancestral” within 
the meaning of the notification hy the Local Gov- 
ernment, No. 671, dated the 30th August 1880, 
under w^hich execution of such decree should have 
been transferred to the Collector ; and such property 
was sold accordingly. Held that the order for the 
sale of such property having been made without 
jurisdiction, the sale w^'as void aud shoLxld be set 
aside. Suxhdeo Eai v. Sheo Ghulam 

[I. L. B., 4 AIL, 382 

222. — Fieri facias^ 

Writ of. — Sheriff, Jurisdiction of. — Inasmuch as 
since the establishment of the High Court, or at all 
events since 1865, a wait oi fieri facias could not run 

I beyond the High Court’s original jurisdiction, a sale 
j in execution of a decree by the inofussil Court of 
I property in the mofussil will pass a good title to the 
purchaser, notwithstanding that, at the time of such 
sale, the Sheriif w^as in possession of the property 
under a writ of fieri facias issued subsequently to 
1865. Monomotlionatlh Dey v. Greender Chunder 
Ghose, 24 W. E., 366, cited. Geish Chundee Das 
V. Beojo Jibun Bose . . . 8 C. D. E., 4 

223. — Sale set aside 

as being tuifhout jurisdiction. — Title of purchaser . — 
Certificate of sale. — In 1862 a suit w-as filed on the 
Equity Side of the Supreme Court fur partition of the 
property of a Hindu family, and an injunction w^aa 
issued prohibiting V., a party to the suit, from inter- 
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BALE m EXECUTION OP DECBBB- 

coiitmued. 

14. INVALID SALES — continued, 

(i) Want of Jfeisdiotion— 

Effect on validity of sale^continued. 

feriiig with the property. In 1863 a decree was 
passed for the administration of the property under 
the direction of the High Court, and the injunction 
against F, was continued, and on July 7th, 1866, part 
of the property, a house at Chingleput, was sold by 
. the master and bought by the plaintiff's predecessor 
in title. In 1865 V. and his son (the second defend- 
ant), who was no party to the suit, mortgaged the 
house at Chingleput to the first defendant, who 
remained in possession from that date. Held^ in a 
suit brought on July 6th, 1878, to recover the property, 
that, as the High Court had no jurisdiction before the 
Letters Patent of 1865 in suits for immoveable pro- 
perty partly within and partly without the town of 
Madras, the sale of the house at Chingleput in 1866 
by the Court was ultra vires^ and the plaintiff ac- 
quired no title thereby. Sadagopa Edintara Maha 
Desika Swamiak ®. Jamtjna Bhai Ammal 

[I. L. R., 5 Mad., 54 

This decision was afterwards reversed on review so 
far as it decided that the High Court prior to 1865 had 
no power to execute a decree in a partition suit between 
Hindu inhabitants of Madras by selling immoveable 
property situated in Chingleput district. Jamijna 
Bhai Ammal v. Sadagopa Edintaea Maha De- 
sika SwAMiAE , . I. L. R., 7 Mad., 56 

224. — — Sidi to recover 

property sold in execution by Court not having 
jurisdiction.-^Civil Frooedure Code, 1859, s. 257. — A 
suit to recover property alleged to liavo been sold in 
execution by a Court which had no jurisdiction was 
not barred by Act VIII of 1859, section 257. 
Kanhaye Singh v. Oomadhub Bhtjtt 

[21 W. B., 291 

(j) Decrees baebed by Limitation. 

225. Suit to recover pureliased 

property. — Fight of suit. — A suit to recover posses- 
sion of, and to establisli tlie right to, property pur- 
chased in execution of a decree declared after the sale 
to be null and void as being barred by limitation at 
the time of execution, will not lie. Paeadtjtt Lall 
V. Hhttun Singh . . . 5 IN. W., 242 

See ZUMEEE SlEDAE V, Asseemooddeen Siedae 

[23 W. R., 257 

226. Objection to validity of 

sale. — Civil Frooedure Code, s, 230. — Decree, Exe- 
cution of, after tiuelve years , — After a sale of land in 
execution of a decree and before its confirmation, the 
judgment-debtor cannot object to the validity of the 
sale on the ground that the execution of the decree is 
barred by the provisions of secbion 230 of the Code 
of Civil Procedure, 1877. Gangathaea Pandithae 
V, Rathabai Ammal . I. L. R., 6 Mad., 237 

227. « Subsisting decree,^" 

Meaning of.-— certificate, Effect of. — Act 


SALE m EXECHTION OP DECREE— 

continued. 

14. INVALID SALES — continued. 

{f) Deceees baeeed by Limitation — continued. 

Subsisting decree,” Meaning of— 

tinned. 

XIV of 1882, ss. 24:4:, 316.—Costs.’^li\\c words sub- 
sisting decree,” in the proviso to section 316 of the 
Code of Civil Procedure, refer to a decree which is un- 
reversed and in full force, and not merely to a decree 
the execution of which is not barred by limitation. 
Where a decree under which a sale takes place remains 
nnreversed, and the sale under it has been confirmed, a 
sale certificate will operate as a valid transfer of the 
property sold, notwithstanding that the sale has 
actually taken place at a time when execution of the 
decree is barred by limitation. Saeoda Chuen 
Chuceeebutty V. Mahomed Istif Mbah 

[I. L. B., II Calc., 376 

228. Effect on validity of sale. — 

Execution of decree barred at time of sale,— 'Purchase 
by decree-holder. — &. A. obtained a decree against M. 
Afterwards D. N., who had obtained a decree against 
G. A., attached the decree which he {G. A.) had ob- 
tained against M., and, upon sale in execution, became 
himself the purchaser of that decree. It afterwards 
appeared that the decree held by L. X. against G. A. 
was barred by limitation. Held that, the execution of 
L. N.^s decree against G. A., being barred by lapse of 
time at the time of sale, the sale was invalid. Golam 
Asgae V. Lakhimani Debi 

[5 B. L. R., 68 : 13 W. R., 273 

229. — Separate suit for declara- 

tion that decree was barred by limitation 
at time of sale. — Right of suit, — A. sued for 
possession of certain lands to which he alleged he was 
entitled as wussee (executor) under a wusseeutnamali 
(will), and which R. had fraudulently, during the 
minority of himself and his brother, caused to be put 
up for sale under a decree the execution of which was 
barred by lapse of time. R. had become the pur- 
chaser at such sale. Meld that a suit would not lie 
for the purpose of having it determined that the exe- 
cution of R.'5 decree was barred. Nojabbt Ali 
Chowdey V. Moha Busseeeoolah Chowdey 

[11 B. L. R., 42 : 20 W. R., 5 

230. Suit to recover property 

sold.— set aside, execution of decree being 
found to be barred by limitation. — Suit to recover 
the property from purchaser. — A creditor obtained a 
decree against his debtor, and applied for and obtain- 
ed an order for execution. This apiDlicatioii was un- 
successfully opposed by the judgment- debtor on the 
ground that execution was barred by limitation. 
Certain properties of the judgment-debtor were at- 
tached and sold in execution of this decree, the judg- 
ment-creditor hlmseff becoming the purchaser.^ In 
due course the sale was confirmed, and a certificate 
granted to the purchaser. Subsequently to this, the 
order granting execution came up before the High 
Court on appeal, and that Court decided that execu- 
tion was barred. The person who had been the judg- 
ment-debtor then brought a regular suit against the 

8 M 
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SALE m EXECUTIOH OE BECBBE- 

conUmied, 

14. INVALID ^Khm^-continued, 

(j) Deckees baeeed by Limitation— 

Suit to recover property sold^ continued. 

purcliaser to recover tlie properties sold in execution. 
Meld tliat.lie was entitled to have the sale set aside 
hy regular suit. Jan Ali v. Jan Ali CJiotodhry, 

1 B, L. E., A. 56 : 10 W, M., 154, distinguished. 
Mina Ivumabi Bibee u, Jag-at Sattani Bibbe 
[I. L. K., 10 Gale., 220 

2S1. BigJit to deposit by judg- 

ment-debtor in execution proceedings after 
execution of decree is barred, — Limitation . — 
Money or moveable froperty deposited in Coiirt to 
stay sale. — Order for sale confirmed. — Mo execution 
talcen out 'loithln three years after deposit. — When 
money or moveable property has been deposited in 
Court on behalf of a judgment-debtor in lieu of secu- 
rity, for the purpose of staying a sale in execution of 
a decree pending an appeal against an order directing 
the sale, which is afterwards confirmed on appeal, 
neither the depositor nor the jiidgment-dehtor can 
afterwards claim to have such deposit refunded or re* 
stored to him, notwithstanding that the decree -holder 
has omitted to draw it out of Court for more than 
three years, and that more than three years have 
elapsed since any proceedings have been taken in exe- 
cution of the decree, and that the decree for that 
reason is incapable of execution. Semble, — When 
money or moveable property is deposited in Court in 
such a case as the above, the Court, upon confirma- 
tion of the order for a sale, holds the deposit in trust 
for the decree-holder, and is at liberty to realise it 
and pay the proceeds over to him to the extent of his 
decree. Shbo Gholam Sahoo v. Eahxjt Hossein 
[I, L. R., 4 Calc.s 6 

S. C. Shed Ghomm Sahu v. Khub Labe 

[2 a L. E., 206 

232. Order setting aside sale 

after confirmation.— and con fir ma- 
iion of sale. — Execution barred at time of sale . — 
Bosiiion of auction-purchaser.- — Civil Procedure 
Code {Act X of 1S77), s. 316.— Act XII of 1879. 
•^Limitation Act {XV of 1877), sch. ii., art.A65.— 
A person purchased certain property at a sale in exe- 
cution of a decree in November 1S7S; his purchase 
was confirmed, and he obtained a certificate of sale 
on the 23rd May 1879, from which date he remained 
in possession. The judgment-debtor apifiied to have 
the sale set aside for irregularity, but his appilication 
was dismissed both at the hearing* and on appeal, 
lie had applied, before the sale took i^lace, to stay 
the sale, on the ground that the right to apply for 
execution was barred. This application was dismiss- 
ed, hat was allowed on appeal. It did not appear 
that the auction-] lurchaser was a party to the pro- 
ceeding, or tliat he uns cognisant of the application. 
T\ro years from the date of the sale, and one and a 
half years f]*oni its confirmation, the judgment-debtor, 
oil a suimnary application, obtained an order setting 
aside the sale and putting the auction-purchaser out 
of possession. Meld that the order was erroneous, 


SALE m EXECOTIOM OF BECEBB— 

continued. 

14. INVALID ^ KLEE— continued. 

(y)DECEEES BABEED BY LIMITATION— 

Order setting aside sale after confirm” 
ation — continued. 

the Subordinate Judge having no power, after the 
sale had been confirmed, to set aside the sale by a 
summary order. The words subsisting decree/^ in 
section 316 of Act X of 1877, as amended by Act 
XII of 1879, mean a decree tmreversed and i/n full 
force, and not merely one upon wdiicli execution can- 
not be issued. In the mattee oe the betition of 
Mahomed Hossein r. Kokil Singh 

[I. L. E., 7 Calc.5 91 : 9 C. L, B., 53 

(^) Sale pending Appeal. 

233, Sale of property released 

from attachiaent pending appeal from de- 
cree declaring property liable.— Proce- 
dure Code, 1877, $s. 280, 2SS, and M5.— Section 283 
of the Code of Civil Procedure, ' 1877, does not con- 
stitute an exception to the procedure laid down by 
section 545. Where property has been released from 
attachment under section 280 and subsequently de- 
clared liable to attachment hy a decree against wliicli 
an appeal is pending, a sale of such property before 
the final result of the appeal is not illegal by virtue 
of the provisions of section 283. Fathdla v. Mitni- 
YAPPA ' , . . . I. L. E.j, 6 Mad.9' 98 • 

15. SETTING ASIDE SALE, 

(a) Ieeegulaeity— Geneeal Cases. 

234, Objections to sale for irre- 

gularity. — Ltity of Court. — Procedure. — Where a 
judgment-debtor objects to the sale ox attaelicd pro- 
perty, it is the duty of the Court executing the decree 
to try the validity of the objections. Gunesh 
Lall Tewaeee V. Hindoo Bashinee 

[24 W. B.9 85 

235 , Application to set aside 

sale. — Civil Procedure Code, 1859, s. 256. — Proce- 
dure. — The issue which arises when a petition is 
preferred under Act VIII of 1859, section 256, is a 
judicial proceeding and ought to be carried out with 
regularity, the Court fixing a day for the hearing of 
the matter of the petition and giving reasonable 
notice to all parties, — i.e., such as W'Ould afford to each 
party fair and reasonable opportunity of bringing the 
necessary evidence on or before that day. In the 
MATTER OF THE PETITION OF BEOJO MoHTJN ThA- 

KooE. Beojo Mohun Thakooe V. Ambenooddeen 

[20 W. E.9 424 

236, — Discretion of 

Judge. — Presentation of application, — A Judge has 
discretion to receive an application to set aside a sale 
in execution of a decree when made to him after the 
lapse of thirty days, but before the confirmation of 

i the sale. Foulson ' y. Dunn . 
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SAIiB m EXECUTION* OE DECEEB- 

continued* 

15, SETXmG ASIDE B AhE— continued* 

(a) Ireegulaeity— Geneeai. Cases — continued* 

Application .to set aside bslIq— - continued. 

In tee matter oe Umieto Lall Bose 

[18 W. E.j II 9 note 

Contra^ Eaj Coomae Singh alias Nanhoo Late 
'c. Lalejee Sahoo . . IS W. B.j 333 

wliero tlie Court, however, held that the applicant 
was hound to show some valid excuse for not making 
the application in proper time. 

As to what the term “^applicant^^ included, there 
were under Act VIII of 1859 diverse rulings, some 
holding that it was not contined to the parties to the 
suit, but included any person who had sustained sub- 
stantial injury by reason of any material irregularity 
in publishing or conducting the sale. Keishnaeav 
Veneatesh V. Vasudev Anant . 11 Bom., 15 
and others that judgment-debtors and not third 
parties were meant. Lxjchmeeput Singh Doogtje 
V. Mooktakashee Debia . . 9 W. B., 388 

S. C. iipbeld on review. Mooktakeshke Debia v. 
Luchmeepet Singh Doogue . 10 W. E., 137 

JoGE Naeain Singh v* Bhugbano 

[2 W. R., Mis., IS 

PUESHOTTAM VlTHAL 1). PUESHOTTAM ISWAE 

[I. Jj. R,, 8 Bom., 532 

Lhchmebput Singh v. Adoyto Chijen Mhl- 

MCK , . „ . 24 W. R., 452 

Harabhone Shamtjnto V, GoiiiJCK Chhnder 
Shamitnto 4 . « . 25 W. B., 79 

Maina Kobe v. Luohmhn Bhugght 

[1 C. L. R., 250 

Man Kuae v, Taea Singh 

[I. li. R., 7 All., 583 

237. ^ — By wliom apx 3 licatioii may 

be made. — Object mi to sale by third 'person. — 
Giml Procedure Code, 1882, s. Sll.Seld that 
persons other than the decree-holders or the 3 )ersous 
whose property was sold in execution of decree were 
not competent to apply to the Court under sec- 
tion 311 of the Civil Procedure Code to set aside the 
sale. Man Khae u. Taea Singh 

[I. L. R., 7 All, 583 

238* Code of Civil 

Procedure (Act A of 1877), s. 511.—- The words 
^‘any person whose immoveable property has been 
sold^^ ill section 311 of the Code of Civil Procedure, 
do not include a person who has purchased the same 
property at a prior execution sale, siieh prior sale not 
having been conlirmed. In the matter oe the 
PETITION OP Bhagabhti Chuen Bhuttachaejee 
CiiowBHEY. Bhagabitti Chuen Bhhttachae- 
JEE Chowdhey V. Bisheshwae Sen 

[1. Ii. B., 8 Calc., 367 

S. C.' Bhagabati Chaean Bhuttachaejee v. 
Kali Kumae Chuttah . 10 C. L. R., 441 

IV 


SAIiB m EXBCUTIOH OF DECREE- 

continued. 

15. SETTING ASIDE SALE— 

(a) Iebbgulaeity— -Geneeal Cases — continued. 

By wbom application may be made— 

continued, 

289. — Civil Proce-- 

dure Code, s. 311. — Person whose property has been 
sold. — Mortgagee* — Transfer of Property Act, IV 
of 1882, ss. 86, 87* — The mortgagees of a certain 
tenure obtained, on 11th September 1884, under 
section 86 of the Transfer of Property Act, a decree 
for foreclosure, which declared that, on failure to 
pay the amount found due, the mortgagors right of 
redemption should be barred on 11th March 1885 ; 
this time was subsequently extended on the appli- 
cation of the mortgagor to 30th April 1885. On the 
6th April 1885, in execution of a decree for arrears 
of rent obtained by the superior holder of the tenure 
against the mortgagor, the tenure was sold free 
from incumbrances. The mortgagees applied under 
section 311 of the Civil Procedure Code to have the 
sale set aside for material irregularity. Held that, 
under section 86 of the Transfer of Property Act, 
the mortgagees had such an interest in the pro- 
perty as brought them within the words of section 
311, ‘'‘^person whose property has been sold/^ and 
entitled them to make the application. Rakhal 
Chundbe Bose v. Dwaexa Nat.h Misses 

[I. Lo is Calc., 340 

240. BigM to liave sale set 

aside as against bona Ade piirciiaser.— Qwe-s*- 
lion of right lioio to he determined* — It cannot be 
laid down as a general proposition of la^v that under 
no circumstances can a sale in execution of a decree 
he set aside as against a bond fide purchaser for 
valuable consideration and without notice. In a 
suit brought to set aside, such a sale, it is for the 
Court to determine whether it will be in accordance 
with the principles of justice, equity, and good con- 
science that the sale ought to be set aside, or not, 
Abdul Hye v. Nav/ ab Raj 

[B. L. B,, Sup. Voi, 911 

S. C. AbdooIi Hyb V. Nawab Raj 

[9 ¥V. B., 190. 

24L — Evidence of irregularity” 

-—‘Objections to sale proceedings. — Where objections 
to sale proceedings are presented by judgment- 
debtors, the Court ought to make a careful investi- 
gation into the circumstances attending such sale, 
and not rely on the mere report of a iiazir. Sookh 
Raj Singh v* Tueeazzool Hossbin 

[2 142 

242. Finding as to irregulari- 

ty. — Civil Procedure Code, 1859, s. 256. — Material 
injury* — On an application to set aside a sale of 
immoveable property in execution of a decree under 
section 256, Act VIII of 1859, before ascertaining 
whether any substantial injury has accrued to the 
debtor, it was held that the Court must come to a 
distinct finding that there has been an irregularity in 
publishing or conducting the sale. Paebutty v. 
Giedabee Lalii a <• GW. B., Mis., 125 

8 M 'i 
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SALE IN' EXECUTION OP DECBBE— 

continued. 

15. SETTING- ASIDE 

{a) Ieeeq-ulabitx — Genebai Cases — continued. 

24.3. Objections to sale being 

made absolute.— Frocedme Code 1859, ss. 
256, 257.— Obiections by tlie Judgment- debtor to a 
sale in execution of decree being made absolute could 
be raised and disposed of only under sections 25b 
and 257 of the Code of Civil Procedure, under wliicb 
a sale could be set aside on the ground of material 
irregularity in publisMng or conducting it. Nil 
Komul Chuckeebutty V . Shama Soondtjbee 

[6 W, B., Mis., 46 

VIESINGAPPA BIK BaSLIHGAPPA U. SAD^H^- 

appa Appa Gobkhajtdi . 7 Bom., A. C., 74 


244, - Ground for setting aside 

Allegation of having no interest to selL^ 
Sale hy representative of dehtor.--K\\ allegation by 
a representative tliat be took notbing from tbe Judg- 
ment-debtor, and that therefore tbe sale conveyed 
notbing, is an objection wbicb must be raised before 
tbe sale in execution, and is not a ground for setting 
aside tbe sale for irregularity. Chowbhey Wahed 
Am V. JuMAYE . . 6 W, B., Mis., 116 


245. 


Omission to 


male attachment. — It was doubted at one time wbe- 
tbcr a sale could be set aside by reason of an omis- 
sion to attach tbe property. JoWHUEOOZ ZxiMMA 
Khan Banee Madhub Nundun 

[IIW.B.,226 


240. — — ’ Civil Frocedure 

Code, 1859, s. 201. -- Sale ivithoui attachment.— Ir- 
regidarity. — No sale in execution of a decree can 
take place, cither of moveable or immoveable pro- 
perty, under the provisions of Act VIII of 1859, 
without previous attacbmeiit, and a sale without 
prior attacluiient is illegal. Tbe words attachment 
and sale’' in section 201 must be taken together, 
and not distributively. Ltjchmeeput v. Lekeaj 
KoY , « » * « 8 W. B., 415 


247. — Sale of pro- 

perty loithout attachment. — Decree for money. — In- 
validity of sale . — Civil Frocedure Code, ch. XIX, 
and s.'^ 254. — A regularly perfected attachment is 
an essential preliminary to sales in execution of 
simple decrees for money ; and where there has been 
no such attachment, any sale that may have taken 
place is not simply voidable but de facto void. 
Mahabeo Dubey V. Bhola Nath Dichit 

[I. li. B., 5 All., 86 


248. ' Irregular at- 

tachment . — Civil Frocedure Code, 1859, s. 285 . — 
Tbe attachment of immoveable property by a Court 
other than that which passed tbe decree, before tbe 
decree bad been sent to it for execution, vitiates tbe 
sale subsequently made of that property as not being 
made in strict observance of tbe procedure prescribed 
by section 285, Act VIII of 1859. Shuedtoollah 
Mbbbha V . Gooeoo Chhen Dass . 8 W. R., 810 


SALE IN EXECUTION OP DECEEE- 

continued, 

15. SETTING ASIDE SALE— 

{a) Ieeeg-toaeity— Geneeab Ch^—coniimed. 

Ground for setting aside ^ BlQ — eontinued . 

Mookta Keshee Debee Kunijck: Monbe 
Debee , • • • ^ 

See Mooktaheshee Debia v. Ltfciimeeput • 
Singh Dooghb . . • lOW. B.,i37 

Unbolding on review Lhchmebput Singh v. 
Mooktakashee Debia . . 0 W. B., 388 


Process issued 

simultaneously and not svMcesswely.—l-a. tlie case of 


249 . 


moveable property, process of attachment anci sale 
may be issued successively or simultaneously ; but m 
regard to immoveable property, process of ^I^tacli- 
ment and sale should be issued successively ; but 11 . 
issued simultaneously, and tbe attachment has been 
made bond fide, and tbe sale proclaination issued as re- 
quired by law, with an interval of thirty days between 
it and tbe sale, such irregularity is not a sufficient 
ground for setting aside tbe sale, as no material in- 
jury could accrue to tbe debtor thereby. Hueo 

Soonbheee Debia v. Beojo Gobind Shaha 

rA Tsr 1 ? Tvr-isa 19, 


250. — Irregularity in 

attachment . — Civil Frocedure Code, 1859, ss. 285, 
259, 256.— On an application made to a Principal 
Sndder Ameen for execution of a decree against^ a 
Judgment-debtor’s estate situate in a different dis- 
trict, that functionary caused a prohibitory order, 
under section 235, Act VIII of 1859, to^ be issued 
through tbe Judge of tbe other district, after -vvliicli, 
without further procedure, under section 28o and 
tbe sections following, or further attachment, the 
property was put for sale and purchased, no certi- 
ficate under section 259 being given to purchaser. 
Held that tbe sale was illegal, and that there bad 
been no valid transfer of right, title, and interest in 
the property. Luchmeeput Singh Doogub v. 
Mooktakashee Debia . . OW. B., 888 


S. C. upheld on review Mooetakeshee Debia v. 
Lhchmeepht Singh Doogue . iO W. B., 187 


25X — Irregularity in 

attachment. — Attachment of debt. — Civil Frocedure 
Code, 1877, ss. 26$, 278, and 287.—Froclamatlon of 
sale.-. — A decree -bolder, by a prohibitory order issued 
under section 268 of tbe Civil Procedure Code, at- 
tached a debt due to bis Judgment-debtor. The person 
served with tbe order apj^ied, under section 278, to 
have tbe attachment removed. Held that the appli- 
cation could not be entertained under section 278, 
that section having no application to tbe case ; but 
that before issuing a proclamation of sale, in execu- 
tion of a decree, of tbe debt so attached, it is tbe 
duty of tbe Court, under section 287 of tbe Code, to 
ascertain all that the Court considers it material for 
tbe intending purchaser to know in order to Judge of 
the nature and value of tbe property proclaimed for 
sale. If tbe property of which sale is sought is a 
debt, and tbe Court receives notice from tbe alleged 
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debtor tliat no debt exists, the Court should satisfy 
itself as to the existence, or otherwise, of the debt, 
and, if it conies to the conclnsion that no debt exists, 
should abstain from proceeding to sale. Haeilal ?j. 
Abhesing Meeu . . I. L. B.j 4 Eom., 323 

252. Irregularittf in 

issue of notification of sale and attachment. — Mis- 
conduct of decree-holder. — Before a sale is confirm- 
ed, a party objecting to the irregularity of the sale 
proceedings, on the ground that the notification of 
sale and attachment has not been properly issued, 
should be allowed jiroof of non-service or of insuffi- 
cient service. The misconduct of a decree-holder may 
be a good cause of action, but cannot be a ground for 
setting aside a sale. This can only be done sum- 
marily if irregularity in the sale proceedings resulting 
in material injury to the debtor be proved. Reth- 
BTOJBW SiFGii V. Mittijbjeet Singh 

[4 W, R .9 Mis., 9 

253. Irregularity in 

service of prohibitory order, — Act VllI of 1859, 
ss. 286 and 243. — Purchase of property by decree- 
holder. — iPraciice of English Courts. — In execution 
of a decree the defendant caused a decree of the 
plaintiff awarding him R925 to he attached, and, 
•under section 236, Act VIII of 1859, caused the 
prohibitory order to be fixed in a conspicuous part of 
the Court-house, and copies thereof to he delivered 
to the judgment-dehtors. The decree was subse- 
quently sold by auction, and the defendant purchased 
it for 620. On special appeal by the plaintiff, upon 
the ground that the sale was irregular, as the prohi- 
bitory order had not been served upon him, — Held 
that the prohibitory order having been served in 
accordance with the provisions of section 236, Act 
VIII of 1859, was legal and regular. Held also, that 
the Court executing the defendant’s decree ought not 
to have sold the plaintiff’s decree, but should have, 
under section 243, appointed a manager to enforce 
plaintiff’s decree. That a decree-holder ought not to 
be allowed to bid and purchase at a sale in execution 
of his decree, without an order of Court previously 
obtained upon notice to the judgment-debtor. Prac- 
tice of English Courts regarding sale in execution of 
decrees discussed. Bandhu Rot v. Has'UMAN 
SlNC4H 

[3 B. L. B .3 a. C., 320 : 14 W. B., 406, note 

254. — — Irregularity in 

applying for execution of decree. — Act VIII of 
1S59, s. 257. — -G. and 31. obtained a money decree 
against K. in the Court of the Principal Sndder 
Ameeii on the 12th December 1864. This decree was 
reversed by the District Judge, hut on the 5th March 
1866 the Siidder Court set aside the Judge’s decree 
and ordered a new trial. On the 5th May 1866, the 
District Judge affirmed the decree of the Court of 
first instance. On the 3rd December 1866 the High 
Court again set aside the Judge’s decree and ordered 
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a new trial. On the 14th January 1867 the District 
Judge again affirmed the decree of the Court of first 
instance, and no appeal being preferred, the decree 
became final. The decree-holders had in the mean- 
time taken proceedings to execute the decree, dated 
the 5th May 1866, and from time to time and finally 
on the 7th November 1870 they renewed these pro- 
ceedings, in each instance referring to the decree dated 
the 5th May 1866, even after it wuis set aside, and the 
decree dated the 14th January 1867 passed. On the 
last application a sale of certain immoveable joropierty 
belonging to K. was ordered and took place on the 
15th February 1871. K. objected to tbe confinna- 
tion of the sale on the ground of the irregularity in 
the ap^plication, but liis objections were disallo-wed and 
the sale was confirmed. He brought a suit to recover 
possession of the property from tbe auction-pmr chaser 
on the ground that the sale was a nullity. Held, 
per Stuaet, G. J., and Peaeson, Tuenee, and 
Spankie, JJ., that the sale ought not to be set aside, 
as the irregularity in applying* for execution of the 
decree, dated the 5th May 1866, was an irregularity 
which did not prejudice the judgment-debtor. Per 
Oldeield, J. — That with reference to section 257, 
Act VIII of 1859, the suit was not maintainable. 
Ghazi V . Kadie Baksh . I. L. B., 1 All., 212 

255. Irregularity in 

attachment. — Confirmation of sale. — Objection that 
property is not liable to aitachmenk — Civil Proce- 
dure Code, 1882, ss. 278, 811,312. — Held that an ob- 
jection made by one wdiose piroperty was attached and 
sold in execution of a decree for the payment of 
money for the performance of which he had become 
a surety, that he w^as no poarty to the decree, and bis 
property was not liable to be attached and sold, and 
therefore the sale w^as invalid, was not an objection 
entertainable under section 311 of the Civil Proce- 
dure Code, and was consequently no ground for set- 
ting aside the sale under that section, especially as 
it was preferred for the first time on appeal, and, 
moreover, might have been taken under section 278 
at the time of attachment, when the objector would 
have had his remedy as therein provided. Hub Lal 
V . Kanhia Lal . , I. L. R., 7 All., 365 

256. Sale of pro- 

perty other than that hypothecated. — A decree-holder 
is not precluded from taking any of his judgment- 
debtor’s property in execution of his decree merely 
because he had a lien on particular properties. A sale 
therefore is not liable to be set aside because the 
property sold was other than that hypothecated in 
the bond. Laljee v. Sadit Hossein 

[4 M. W., 99 

257. Sale of proper ^ 

ty of third person. — Eight of suit . — Civil Procedure 
Code, 1859, s. 252.— A. sale in execution of decree 
transfers to the purchaser nothing more than the 
rights and interests of the judgment-debtor at the 
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time of* attaolimcnt and sale ; and section 252 of Act 
VIII of 1859 did not prohibit an enquiry into the 
extent of those rights, or declare the owner of the 
property attached in execution of a decree passed 
against a third party, incompetent to assert his claim 
by suit. The sale of nioveabic property, belonging 
to a tiiird party, in exeentiou of a decree, was not a 
inei'c irregularity within the meaning of section 252, 
and the owner of the property so sold was entitled 
to sue for its restoration, or for damages. Sham 
S uNBEB DaS3 V. lUrdBBM BUKSH . 6 M. W., 252 ■ 

MonANUND Holdae V, Akial Mehalbab 

[9W.B., US 

25S. - Sale of portion 

of tenure under decree for rent. — Sale of other por- 
tion under mortgage-decree. — Where decrees for 
arrears of rent had hi^en obtained hy fractional share- 
holders in a tenure, and in execution thereof a inoictj 
of the tenure had been sold it appeared that the 
other moiety had been sold at the same time in exe- 
cution of a mortgage-decree against some of the judg- 
meut'debtors in the rout-suits, on an objection being 
taken to tlio coniirmation of such sale on the ground 
t'nat the whole tenure should have been sold in execu- 
tion of the rent-decrees , — Seld that all that the do- 
creo- holders were entitled to have sold, was the right, 
title, and iiitercstmf their jmlgmeiit-dehtors, and that 
they were in the position of ordinary creditors having 
no lieu on the tenure ; and tliat, consequently, the j 
mortgag'oc being entitled to enforce his lien against > 
tlie moiety covered hy his mortgage, the sale of the 
remaining moiety in satisfaction of the rent-decrees 
was a good sale, and could not he set aside. Mohen- 
BRO CooMAR Dbtt r. Heera Moiiun Coondoo. 

ISHANESWAEY DASEE V. GOPAL DAS DfTT 

[I. L. B., 7 Gale., 723 

259. Sale of iuhole 

estate -where a portion tvould suffice. — A Subordinate 
Judge, oil tlie application of a judgment-creditor, 
ordered the attachment and sale of an indigo concern 
consisting of several factories, and fixed the 9th March 
for the sale. Shortly before the date so fixed, he issued 
a direction to the District Judge's nazir that the sale 
should be eiieeted in portions to be sold in succession. 
Upon this, the District Judge removed the execution 
proceedings to his own Court, and issued a roohokari 
declaring the Subordinate Judge’s order null and void, 
and ordering the property to be sold on the day fixed 
in one lot. This was accordingly done. Beld tliat it 
was entirely within the Subordinate Judge's discre- 
tion to direct that the property should he sold in por- 
tions even though it had.buen attached or proclaimed 
as an entirety. Reid that as it is damage to a per- 
son to hiive liis whole property sold against his will 
to satisfy the claims of a creditor wdien the sale of a 
portion would sulfice, the irregularity committed by 
liic District Judge caused material injury to the judg- 
ment-debtors, Abdool Hye ' 0 . Macrae 

[23 W. B., 1 
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[23 W. B., 393 

260. ! — ■ — Material irre- 

gularity in pvMishing or conducting sale in e.veculion. 
— Objection that property sold was not legadly sale- 
able. —Ciril ^Procedure Code, 1SS:2, ss.24f 311, 312. 
— An objection by a judgment-debtor to a sale in exo- 
cution of a decree on tlie ground tliat tiie ])vo])t‘rty 
wdiicb was the subject of sale was not legally sale:ibie, 
is not a matter wliich can be entertained by the Conrfc 
under section 311 of tbe Civil Procedure Code, so :is to 
afford a ground for setting aside the sale on account of 
material irregularity in pnblisbing or conducting it. 
Ram Gopal v. Khiali Earn, I. L. E., G All.^ 44S, and 
JanJei Singh v. Ablah'h Singh, J. L. i2., 6 All.f 
393, distinguished. Per Maiiviooi), J. — The expres- 
sion ‘‘conducting the sale" as used in section 311 of 
the Civil Procedure Code, does not include any pro- 
ceedings unconnected with the actual carrying out of 
the sale, hut refers to the action of the oiiiecr who 
makes the sale, and not to anything done antecedent 
to the order of sale. Olpherts v. Mahahir Pershad, 
L. E., 10 L A.i 25, referred to. Ramchhaibar 
Misr V. Bechu Bhagat . I. L. B.^ 7 AIL, 641 

Decree for sale 

of mortgaged property and for costs. — Attachment 
and sale of other property for -lohole amount of 
decree. — Suit to set aside execution sale. — Civil 
Procedure Code, 18S2, ss. 311, 812. — Finality of 
order in execution proceedings . — In execution of a 
decree on a mortgage-bond, for the sale of the 
mortgaged property, and for the costs of the suit, 
amounting to 111,000, certain houses \vere attached on 
the 30th September 1881, wdiich were not part of the 
mortgaged property. On an objection raised hy tbe 
judgment-debtors that tlio decree ivas hy its terms 
executable only against the mortgaged property, the 
High Court on appeal decided, on the Gtli September 
1882, that the houses ^vere not liable to attachment 
and sale under the decree. In the meantime, on the 
iSth June 18S2, the houses had been put up for sale 
and purchased for BoGO, and the sale had been con- 
firmed on the IGtli August 1882. The jiulginent- 
dehtors brought a suit against the purcliasor to set 
aside the sale, on the ground that the houses were not 
saleable under the decree. Held that the decree, in 
regard to costs, was a decree made personal against 
the judgment-debtor, and conferred a right upon the 
decree-holder to take out execution for the recovery 
of those costs, not only against the property mortgaged 
in the bond, but also against the person and other 
property of the judgment-debtor. Per Oldfield, J. 
(Makmood, j., doubting) that the attachment and 
sale in execution of the decree were valid, inasmuch 
as they were made in respect of the costs as well of 
tlie principal and interest decreed. Per Mahmood, 
J., that the suit was maintainable, and was not bar- 
red by any plea in limine. Abdul Rye v. Nawah 
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Maj, tB. L. Sup. VoL,911, referred to. Also Per 
Mahmood, <7.5 that inasmuch as the adjudication of 
the 6tli Septernher 1882 was one between the judg- 
ment-debtors on the one hand and the decree-holder on 
the otlier^ and subsequent not only to the sale, but to 
the confirmation of the sale, and iiiasnnicli as the 
Court was not then called upon to decide anything in 
relation to the nature of the decree as to costs, the 
order then passed could not be used against the pur- 
chaser. Also Per Mahmood, Jl, that it was doubt- 
ful whether, the attachment having been made for 
the whole amount of the decree and not for costs, and 
no separate proceedings having taken place in respect 
of the personal decree against the judgment-debtor, 
the attachment, the notification of sale, and the sale 
itself, were valid ; hut that everything that was said 
against these proceedings constituted matters falling 
under section 312 of the Civil Procedure Code, which 
enables parties to object to confirmation of sale ; and 
that therefore, even assuming that the sale and con- 
firmation of sale were subject to the objection of 
‘Diiaterial irregnlarity in publishing or conducting’" 
the sale, within the meaning of section 311, a suit 
like the present, upon that ground alone, was prohi- 
bited by the last part of section 312. Baq-hxtbae 
Dyal u . Ilahi Buksh . I. L. B., 7 All., 450 

262. Omission to give 

due notiqe of sale, — Material injury. — Where, in 
an execution sale, there had been some irregularity 
which left it doubtful whether the judgment-debtor 
had been duly apprised of the sale of his dwelling- 
house,— that the irregularity had caused mate- 
rial injury to the judgment-debtor, and that the sale 
must be set aside. ■ Joynaeain Giri n. Goluck 
Chei^deb Mytee . . , 25W.R.5iS3 

263. Omission to give 

notice of execution . — Civil Procedure Code, 1877, s. 
248. — An omission to give notice to tlie party against 
whom execution is proceeding, as provided by section 
248 of the Civil Procedure Code, invalidates a sale in 
execution of the decree. In the matter oe the 
PETITION OF RaMESSTJEI DASSEE. RaMESSHRI 
DaSSBB V. DoOEeAHAS Chatteejee 

[I. D. B., 6 Calc., 103: 7 C. L. B., 85 

Contra, Mufasa v. Mahomed Akbab Gazbe 

[2 W. B., 74 

264. Omission to give 

notice of application for execution . — The omission 
to give the notice required by section 248 of Act X 
of 1877 to the judgment-debtor, on application for 
execution of the decree, alfects the regularity of the 
sale which subsequently takes place in execution of 
the decree, and the validity of the entire execution 
proceedings, liamessuri Passee v. Poorgadass Chat- 
terjee, I. L. M., 6 Calc., 108, followed. Meld, there- 
fore, wdiere execution of a decree was applied for 
against the legal representative of a deceased judg- 
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ment'debtor, and the notice required by section 248 
of Act X of 1877 was not given to such legal repre- 
sentative, and certain immoveable property belonging 
to the deceased judgment- debtor was sold, that such 
sale had been properly set aside by the Court execut- 
ing the decree by reason of such omission. Qu(sre, — 
Whether such omission was an irregularity in pn b- 
lishing or conducting ” the sale, within the meaning 
of section 311 of that Act. Imam-ttn-nissa Bibi 
V. Liakat Husain , . I. L, B., 3 All., 424 

265. — Omission to re- 

issue process after proceedings have been struck off, 
— After the striking off of an execution case, the 
omission to re-issue the processes required by law on 
tbe admisson of athirdparty as decree-liolder is not a 
material irregularity in tbe case, Bishen Dyal 
SiNG-H V. Khudbbmun . W. B., 1864, 859 

266. Irregularity in 

notice of sale. — Peatli of decree-holder. — The issue 
of a notice of sale after the death of the original de- 
cree-holder, and before any person had applied to be ' 
registered as the substituted decree-holder, is not an 
irregularity which would warrant the setting aside of 
a sale under Act VIII of 1859, section 256. Gobind 
Chundee Aooch V. Bamun Doss Mookeejee 

[22 W. B., 481 

267. Irregularity in 

notice of sale. — Proclamation of notice of liens , — 
The inam village of Chinidunpuri was sold by auction 
under a decree. The notice of sale stated that the 
sale would begin either at Maligam or Cliundunpuri, 
and be completed at Maligam. Held that the notice 
of sale was sufficiently certain. The practice of kar- 
knns reading aloud notices of liens on property about 
to be sold by auction is objectionable, but, in the ab- 
sence of proof that the value of the property has 
been thereby deteriorated, it is not such an irregu- 
larity as will vitiate the sale. Govind Haei Valb- 
KAE V. Bane of India. Bank of India v. Eag-ho 
Naeayan ... 4 Bom., A. G,, 164 

268. — Irregularity in 

giving particulars of sale. — Omission to men- 
tion mimhers, (fc., of notes. — Sale and production 
of notes. — Civil Procedure Code, 1859, ss. 201, 288, 
248, 249. — The omission in a sale proclamation to 
mention particulars as to the mniihers, valuo, &c., of 
Government promissory notes under attachment for 
sale, is not such an irregularity a.s will vitiate the 
sale, though the loxver Court would have exercised a 
sound discretion, under section 249 of the Code, if it 
had called for such particulars. The sale of such 
notes through a broker is permissive under section 
248, and not obligatory. The production of the notes 
in Court was not essential, as they were in the 
custody of the Collector 5 section 238 applying to 
cases in wdiich property is in the possession or power 
of the judgment-debtor. Luchmeeput v. Lekbaj 
Eoy 8 W. B., 415 
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209 ^ Sale of froperty 

oihenoise than as advetdised, — Proof of da^nage , — 
Admrtiseme^it of sale. — When property is advertised 
to be sold in separate lots, and is afterwards sold in a 
lump, this is an irregularity, but the person who 
wishes to set aside the sale on the ground of such ir- 
regularity must show affirmatively, to the satisfaction 
of" the Court, that substantial damage has, in fact, 
been sustained by him on account of such iiTegular- 
ity. Where, therefore, such damage had not been 
distinctly proved, — Seld that the sale could not be 
set aside on the ground of the irregularity complain- 
ed of. Roy Nandipat Mahata v. Uequhaet 

[4 B. Xi. B., A. C., 181: 13 W. B., 209 

reversing Ueqtthaet v, Nundeeptjt Mahapxtt- 
TUE . ... ,12 W. B.j 492 

270. Omission to 

malce proclamaiion of sale, — dml Procedure Code 
(Act X of 1877)} s. 311. — Irregularity m puhlica- 

. tio 7 i of inteyxded sale. — An objection to the validity 
of a sale of revenue-paying land, on the ground that 
the revenue assessed upon it had not been stated in 
the prochunation of the intended sale, in accordance 
with section 287 of Act X of 1877, was taken, 
for the first time, in the Court of Appeal ; an appli- 
cation to set aside the sale, on the ground that it had 
taken place without proclamation made, having 
been rejected by the Court of first instance, which 
found that proclamation had been made,— .ffeZdl that 
the objection was taken too late, although, if properly 
taken in the Court of first instance, it would have 
been good to the extent that not stating the amount 
of the revenue was an irregularity ^ substantial 
damage, resulting from it, remaining to be proved, 
as required by section 311 of Act X of 1877. Held, 
also, that inadequacy of price having been alleged as 
substantial damage, without having been proved to 
be the effect of the non-statement of the revenue, the 
applicant had not (as required by section 311) proved, 
to the satisfaction of the Court, that he had sustain- 
ed substantial damage by reason of such irregularity. 
Macnaghtek V. Mahabie Fbeshad Sikgh 

[I. L. E., 9 Calc., 656 

S, C. Olpheets V, Mahabie Peeshad Singh 

[11 C. Ii. B., 494 
L. B., 10 I. A., 25 

reversing decision of High Court in Mohabie 
Peeshad Singh v. Obpheets ,9 C. Ii, E,, 134 

271. Error in pro- 

clamation of sale as to incumbrance to which pro- 
perty was liable. — Civil Procedure Code} 1882} 
ss. 311, 312. — In a sale of immoveable property in 
execution of a decree, the proclamation of sale noti- 
fied that the decree- holder held two charges on the 
property, aggregating about El, 000. There was in 
fact one charge only, amounting to about E800. 
Meld that the error in the proclamation of sale 
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amounted to such an irregularity in publishing the 
sale and putting up the property to the biddings 
of the public as must have materially marred the 
fairness of the auction and affected the price, and 
that the sale must therefore be set aside, on the 
ground of material irregularity in publishing and 
conducting it. Kanji Mal v. Sailo 

[I. L. B., 8 All, lie 

272. Error in over- 

stateynent of halayice due on decree . — A sale in execu- 
tion of a decree is not invalidated by the fact that the 
balance really due is overstated, there being no other 
irregularity in the publication and conduct of the 
sale. Chutthr Singh v. Dhueehm Koonwhe 

[1 W., Part 2, p. 1 ; Ed. 1873, 61 

273. Omission to give 

notice of amount of decree. — Civil Procedure Code, 
1859, s, 252 . — A Judge is not required by law to give 
notice at the time of the sale of the amount of the 
decree to he sold, and his omission to do so did not 
constitute an irregularity in the sale entitling the 
plaintiff to claim damages under section 252, Act 
VIII of 1859. Kassbe Nath Roy Chowhhey 
V. Hitllohhife Roy ... 2 W. B., 60 

274. O^nission to 

state amount of decree . — Civil Procedure Code, 1882, 
s. 311 . — The mere fact that the amount of rent pay- 
able in respect of a tenure brought to sale in execu- 
tion of a decree is not stated in the sale-proclama- 
tion, is not a material irregularity within the mean- 
ing of section 311 of the Civil Procedure Code (Act 
X of 1877), though if the amount of rent payable 
were stated to be more than it actually was, that 
might constitute such an irregularity as tending to 
lessen the price at which purchasers might be will- 
ing to buy. Mohbndbo Coomae Dtjtt v. Heera 
Mohun Coondoo. Ishaneswaey Dasee V. Gopah 
Das Dhtt . . . I. L. B., 7 Calc., 723 

275. Omission of 

material part of notification of sale . — The sale noti- 
fication, referred to in circular order of the IStli 
August 1873, should contain a special notice that the 
property will be sold on the day named, or so soon 
thereafter as its turn may come in the list of proper- 
ties advertised to be sold. Without this special noti- 
fication, buyers would he summoned for one clay, 
wffiereas the property might not be sold on that day 
or for several clays after, and that would he an irre- 
gularity which w^ould vitiate the sale, if the property 
were sold at an under- value for want of bidders. 
Bykunt Nath Sandyal v. Jhggut Mohitn Shaha 

[24 W. B., 240 

276. — - - - Irregula7*ity m 

affixing 7iotificatio7i of sale . — Tbe affixing, in the Prin- 
cipal Sudder Ameen^s Court, of a notification of sale 
in execution of a decree of the Small Cause Court, 
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was held to be no irregularity in the sale by reason of 
which damages could be recovered under section 252, 
Code of Civil Procedure, 1859; the law making no 
provision for the service of the notification of sale on 
the judgment-debtor in person, or in the village in 
which he lives. Eomesh Ohtjndee Baneejee 
Jadub Chundee Chatteejee 

[6 W. B., Civ. Bef., 14 

277. Irregnlarity in 

publication of sale. — Where the sudder cutchery of 
the zemindar W'as beyond the jurisdiction of the Dis- 
trict Court, the publication of the notice of sale at one 
of the inferior ciitcheries was held to he legal and 
■sufficient. Httbeebool Hossein v . Allendeb. Hxj- 
BEEBOOL Hosseik v. Land Moetgage Bank 

[14 W. B., 44 

278. — Irregularity in 

piihlicaiion of sale. — The affixing of a notice of sale 
in a not very conspicuous part of the land, when the 
judgment- debtor resides in a different district, is not 
sufficient to satisfy the requirements of justice. Go- 
binb Chundbe Mookeejeb V. 11am Komijl Chat- 
TBEJEE ... . . 25 W. B.j 364 

<2Y9. Irregularity in 

publication of sale. — JBeng. Meg. XLV of 1793, s.l2, 
— Delay. — A suit was brought in 1852 to set aside an 
execution sale made in 184d on the ground of irre- 
gularity in not complying with the jwovisions of 
Bengal Regulation XLV, section 12, of 1793, for the 
due publication of the sale. A summary suit mider 
Bengal Regulation VII of 1825, section 5, had been 
brought shortly after the date of the sale by the 
judgment- debtor, to set it aside on the ground of 
■inadequacy of the purchase-money which suit vras 
dismissed. There was no allegajtion in that suit of 
any irregularity in the publication of sale. It ap- ' 
peared from the evidence in the suit of 1852 that the 
notice of sale was affixed at the dwelling-house of the 
judgment-debtor, the place wffiere his rents were 
paid, hut which was not part of the estate sold. It 
was not pleaded in the suit of 1852 that there was a 
town or village where the notffication could he fixed 
as required by section 12, Bengal Regulation XLV of 
1793. The Sudder Court held that there had been an 
irregularity in the publication of the notice of sale, 
as it was not made within the ambit of the estate 
sold, and set the sale aside on that ground. On ap- 
peal, — Held by the Judicial Committee reversing such 
decree, first, that as it did not appear that there was 
any town or village within the pergnunah at which 
the notification required by the provisions of Bengal 
Regulation XLV O'f 1793, section 12, could be affixed 
there had been no irregularity in posting the notice 
at the bouse of the judgment-debtor, so as to vitiate 
the sale ; and secondly, ‘that even if there had been 
an informality in that respect it ought to have been 
objected to in the summary suit bi’ouglit in 184d, and 
could not be opened eleven years afterwards. Lamb 
t?, Bejoy Kishen Dass . " 8 Moore’s I. A., 427 
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280. — — — Irregularity in 

publication of sale. — Dxeoution sale of groups of 
property tinder one decree. — Irregularity and dam« 
age, their necessary relation . — Code of Ciml Dr ocd’- 
dure {Act XIV of 1882), ss. 289 and 517.— The 
wmrds “ on the spot where the property is attached 
in section 289 of the Civil Procedure Code refer to 
each property attached, and not to a group of sepa,r- 
ate properties attached under one proceeding or order 
ill one execution case, and therefore when distinct 
properties are proclaimed for sale in one execution the 
omission to affix a copy of the proclamation in each 
of such properties amounts to an irregularity in the 
publication of the sale. Held, also, that ■where there 
is no evidence to connect the two elements of irregu- 
larity and injury under section 311, it must appear, 
before a Court can set aside an execution sale, that 
the injury complained of is the reasonable and natur- 
al consequence of the irregularity, and attributable to 
it alone. Teipbka Sundaei v. Durga Chiten Pal 

[I. L. R., 11 Calc., 74 

281. Irregularity in 

publication of sale. — Material irregularity . — Civil 
Procedure Code {Act X of 1877), ss. 274,289, 811 . — 
Under sections 289 and 274 of the Civil Procedure 
Code, it is necessary that a copy of the sale-proclama- 
tion should he affixed to some conspicuous place on 
the property attached ; and the omission to do so is a 
material irregularity within the meaning of section 
311 of the Code of Civil Procedure. Kalytaba 
Chowbhbain V. Ram Coomae Goopta 

[I. L. B., 7 Calc., 466 : 9 C. L. R., 114 

282. Irregularity in 

publication of sale. — Material irregularities. — Civil 
Procedure Code (Act X of 1877), ss. 287, 289 . — • 
Upon an application to set aside a sale in execution 
of a decree, on the ground of material irregularities 
in publishing and conducting it, it appeared that the 
sale-notification had not been fixed up in the Col- 
lectoris office as required by section 289 of Act X of 
1877 ; that no affidavit as to search having been 
made in tbe Registry office witli regard to incum- 
brances as required by sectiou 287 of tbe Act bad 
been filed ; and tbat the sale took place on, and not 
after, the thirtieth day from the publication of tbe 
notice; but it also appeared that the applicant had 
himself been present at the sale and had purchased 
the property, and it was not showm that any substan- 
tial injury had resulted from the irregularities. Meld 
that there was no ground for setting aside the sale. 
Bandy Ali v. Madhub Chijndee Nag 

[I. L. R., 8 Gale., 932 

283. Irregularities 

i'll publication of sale. — Mvidence of such irregular- 
ities. — Affixing proclamation of sale. — Naziras re- 
port, — Civil Procedure Code {Act X of 1877), ss^ 
274, 290, 291, and 295. — Sale to satisfy judgment- 
creditor who has not attached , — The proclamation of 
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sale required by section 274i of the Civil Procedure 
Code, to be made at some place adjacent to the pro- 
perty to he sold, and the tixing up of a copy of the 
order in a conspicuous part of the property, are acts 
which must precede the posting of the notices in the 
Court-house as recpiired by section 290. Three mon- 
zahs were attached in execution of decrees obtained 
by A. and JS. Prior to the sale, (7., who had also 
obtained a decree against the owner of the land, ap- 
plied for leave to execute his decree, in order that he 
might participate in the sale-proceeds under section 
295 of the Civil Procedure Code. Upon the day 
fixed for the sale, the Deputy Commissioner was un- 
able, through illness, to attend; and he postponed the 
sale for three days. Two of the mouzahs were sold, 
and realised more than enough to satisfy the decrees 
of A. and B. The third was then sold in satisfaction 
of C/s decree. Upon an application by the judg- 
ment-debtor to set aside the sale on the ground of 
irregularity, it appeared that notice of the sale had 
been posted in the Court-house more than thirty days 
before the date fixed for the sale, hut had only been 
published on the properties to be sold five days before 
that date ; that notice of the existence of a mortgage 
on the properties, but no further particulars, was 
given, and the mortgagee was allowed to purchase ; 
and that the Deputy Commissioner had accepted the 
reports of the Nazir and Court-peon as to the pro- 
clamation of sale, and had refused to allow the judg- 
ment-debtor to give evidence of its insufficiency. 
B^eld tiiat the proclamation of sale on the property 
having taken place only five days prior to the date of 
sale, and the particulars of the mortgage not having 
been given, there had been such material irregular- 
ities in the publication as to entitle the judgment- 
debtor to give evidence of them and the other allega- 
tions made by him, in order to show that he had 
suffered material injury by reason of sucli irregular- 
ities. Meld, also, that the Deputy Commissioner was 
not entitled to proceed upon the reports of the Nazir 
and Court- peon, but was hound to hear the evidence 
tendered by the judgmeut-debtor, though he wns 
justified, under section 291, in postponing the sale as 
he had done. Seld, further, that the third judg- 
ment-creditor, who had not attached the property, 
was still entitled to have the sale proceeded with and 
his decree satisfied under the provisions of section 
295. Mmu Lall Fooeee v. Shib Peeshab Mabi 
[I, t. E., 7 Calc., 34 

S. C. Megh Lab Pooeee -v. Mohammed Dtjtt 

Jha . . , « . S 0. Xji. E., 300 

284, — — Irregularity in 

pttb Heat ion of sale,—’ Civil procedure Code, ss, 274 
and 289.’ — Omission to heat drum.. — Material ir- 
regularity. — ■Omission to have a drum beaten as 
requirecU by sections 289 and 274 of the Civil Proce- 
dure Code (Act XIV of 1882),-— EeZe? to he a material 
iiT(!guIfirity so as to render a sale held in execution 
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of a decree liable to he set aside. Tetmbak IIavji 
V. Nana , . . I, Jj. B., 10 Bom., 504 

285. — ^ ^ Irreg'iilariiy in 

puhlishing and conducting a sale . — Waiver of ir- 
regularity hy the jiidgment-dehtQr,-—BYe,vioxis to tlm 
date fixed for the sale of certain property in execu- 
tion of a decree, the judgment-debtors presented a 
petition, praying for’ a month’s fui’ther time to he 
allowed them in order that they might complete the 
arrangements they were making for the purpose of 
paying off the debt, and stating that the decree- 
holders had attached and advertised the property for 
sale. That petition being refused, the sale took 
|)lace ; and subsequently the judgment-debtors came 
in and objected to the sale, and asked to have it set 
aside, on the ground that there had been material ir- 
regularity in the publication of the attachment and 
sale-proclamation, and that, consequently, they had 
suffered substantial injury. The Subordinate Judge 
refused to hear evidence on this point, holding that 
the petition was an admission that the proceedings 
were in order. Held that the petition presented 
j)rior to the sale did not amount to an admission hy 
the judgnient-dehtors that the piihlication and pro- 
clamation of the sale had been duly made ; and that, 
consequently, the Court was hound to hear the evi- 
dence tendered by the judgment-debtors on that 
point, and to find whether there had been such ir- 
regularities in publishing and conducting the sale as 
to occasion substantial injury to the judgment-debtors. 
Oiridhari Singh v. Hurdeo Narain Singh, L. M., 3 
L A., 230, distinguished. Thakooe Mahatab .Deo 
V. Leelanbnd Singh 

[I. L. B., 7 Gale., 613 : 9 C. L. B., 398 

286. — — — ' — Irregular pith- 

lication of proclmnation^f sale. — Sale held too soon 
after proclamation . — It is a material irregularity for 
the proclamation to he published less than thirty 
days prior to a sale in execution of a decree, and 
where damage has resulted the sale may he set aside, 
Megh Lai looree v. Mohammed DuU Jha, 8 0. L. 
L., 369 : I. L. E., 7 Calc., 84, followed. Aeditl 
Nossia V. Doolal Doss . . 11 C. L. B., SOS 

Contra, Bamchandae Bahadit e v. Ivamta Peasab 
[I. L, 4 All., 300 

287. * Sale held too 

soon after proclamation. — Sale of immoveable pro- 
perty in execution before thirty .days from date of 
fixing up proclamation, — Material irregularity in 
publishing or conducting sale. — Civil Irocedure 
Code, 1882, ss. 290, 311. — An infringement of the rule 
contained in section 290 of the Civil Procedure Code 
is an irregularity vitiating a sale in execution of de- 
cree, and is something more than a material irregu- 
larity in publishing a sale to which section 311 refers, 
Bakhshi Nand Kishoeb V. Malak Chand 

[I. L. B., 7 AIL, '289 
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288. JPro^erty sold 

before admHised time. — Bale invalid, — A sale by 
public auction in execution of a decree, wliicli is con- 
ducted at a time and place otlier than tliosc properly 
iiotifiecl, is not a sale at all within the meaning of 
the Civil Procedure Code. The time to be notified 
for a sale by public auction in execution of a decree 
must be the time of the cominencement of the sale, 
in order that all intending purchasers may be enabled 
to be present during the whole of the proceedings, 
and that all who are interested in the property sold 
may see that there is a fair competition and a good 
sale. Where property which was advertised for sale 
by public auction in execution of a decree at 11 A.M., 
was sold at 7 A.M., — Held that the mistake was more 
than a mere irregularity in conducting the sale, and 
that the whole of the proceedings were invalid. 
Chedami Lai ih Amie' Bsa . I. L. B.j 7 All.^ 676 

289. Hrojperty sold 

before advertised time . — Where the fact of an execu- 
tion sale having taken place about two hours earlier 
than the hour announced was alleged to be a mate- 
rial irregularity seriously prejudicial to the interests 
of the judgment-debtor, it was held to be the boundcn 
duty of the Court. to take evidence and determine 
ivhether bidders bad been prevented from attending, 
and whether an irregularity of a material kind had 
occurred. Khodeja Bebee v. Eam Naeain Dan 

[12 W. B., 511 

290 . — Froperfy not 

sold at advertised time. — Alteration in sale order . — 
Where property is advertised to be sold in execution, 
a change in the specified order of sale or- other sud- 
den alteration of programme, without notice to in- 
tending bidders, or the express consent of the judg- 
ment-debtor, was an irregularity under section 256, 

■ Code of Civil Procedure, 1859, vitiating the sale. 
POKHBAJ SlNQ-H V. GOSSAIN MtJNEAJ PoOEEE 

[12 W. B., 281 

291. — — Property not 

sold at advertised time. — Purchase hy decree-holder 
at inadequaie price . — Where a judgment-debtor’s 
pro]3erty has been sold witlioiit f urtlier notice on a 
date subsequent to that originally fixed, and especially 
when the execution-creditor is the purchaser for a 
very inadequate value, there is an irregularity which 
may cause material injury to the debtor. Kishen 
Peossunno Mojomdae V. Nfeduma Dossee 

[17 W. B., 339 

292. Alteration in 

particulars of property after advertising for sale . — 
Material irregularity . — The property of a judgment- 
debtor was proclaimed and advertised for sale in exe- 
cution of a decree on a certain day. The proclama- 
tion, set out particulars of the property, but subse- 
quent to such proclamation a portion of tlio property 
was released to a third party. Notwithstanding this 
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fact, no fresh proclamation was made, and the sale 
took place on the day originally fixed. Held that the 
omission to issue a fresh proclamation was a material 
irregularity, inasmuch as the judgment-debtor was 
entitled to have a proclamation issued accurately 
describing the property to be sold, and that such 
I)roclamation should be ]3iiblished thirty days before 
the sale. Shib Prokash Singh v . Sabdae Doyal 
Singh . I. L. B., 3 Calc., 544 : 2 C. L. E., 260 

293. Adjournment of 

sale. — Wotice. — Discretion of person selling. — An 
auctioneer who sells under a decree has power to ad- 
journ the sale from time to time (upon giving proper 
notice), hut wdiether lie does so or not is a matter in 
his own discretion. Govind Haei Vale.khae v. 
Bane of Inbia. Bank of India v. Eagho 
Naeayan ... 4 Bom.5 A. C., 164 

294. — Adjournment of 

sale. — Notice. — An execution sale properly notified 
may be adjourned with the consent of the parties. 
Gobind Chhndee AoocHt?. Bamtjn Doss Mookee- 
JEE 22 W. B., 481 

295. — ; '■ Postponement of 

sale. — Postponement without valid reason. — Held 
that the judgment-debtor could not complain of the 
order of the Subordinate Judge postponing a sale in 
execution of decree from the 25th to the 26th, unless 
he could show that he had sulfered substantially by 
the postponement. But the attention of the Court 
was called to the importance of abiding hy the date 
fixed in the proclamations of sale as far as p)ossible, 
and not postponing sales vibhout good reason. As- 
HUTOONNISSA BiBBE V. KeTJDEMOONNISSA BiBEE 

[17 W. B., 278 

296. — ’ Postponement of 

sale. — Civil Procedure Code, 1859, s. 243. — When 
property has been put up for sale at auction in execu- 
tion of a decree, and bids have been bond fide 
made for it, the Court is not edmpetent to postpone 
the sale, or to decline to conclude it, and order an- 
other auction, merely on the representation of the 
judgment-debtor that he can obtain a higher price by 
private transfer, there being shown no ground to 
believe tliat tlie amount of the judgment-debt would 
have been thus realised. Luchmee Naeain v. 
Bhyeoo Peeshad . . 1 AgFEj Mis., II 

297. — Bale, Postpone- 

ment of, for bemjit of debtor. — Certain properties 
were to he sold in execution of decree. As to some, 
the sale took i^lace as far as possible on the day 
fixed, Nut was publicly i)ut olf to the next day, when, 
no higher price being ohtainable, it was concluded 
at the price hid bii the first day. Held that there 
was no irregularity in the conduct of the sale wdiicli 
could prejudice the judgment-debtor. Nuddea Ki- 
SHOEB Doss V. Bungsheb Mohun Doss 

[17 W. B., 210 
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298. Postponement of 

sale . — Ciml Procedure Code^ 1859, s. 249. — Ground 
for postponing sale. — A Judge cannot order a Sub- 
ordinate Judge to postpone a sale in a case pending 
before tbe Court of tlie latter officer. An applica- 
tion by a Collector under section 249 of tbe Civil 
Procedure Code for tbe postponement of a sale in tbe 
execution of a decree of land paying revenue to Gov- 
ernment should not be granted where it is not al- 
leged that satisfaction of tbe decree might be made 
within a reasonable period by a temporary alienation 
of tbe land. Jaishee Ram n. Bijai Kooee 

[5 3sr. w., m 

299. — — P quitahle 

grounds for setting aside sale. — Sale contrary to 
order for postponement. — Mistalce, — Where a sale in 
execution took place under an order obtained not- 
withstanding a consent on the part of the decree- 
holder’s pleader to a petition by the judgment-debtor 
for a postponement, the petition so consented to 
having been by mistake afterwards presented to and 
•filed by the judgment-debtor in the wrong Court, 
— Seld that the judgment-debtor was entitled to a 
decree in a suit brought to have the sale set aside, 
no title having passed thereby. GanGA Peeshab 
SAH tr V. Goeal Singh 

[I. L. R., 11 Calc., 136 : E. B., 11 1. A., 234= 

300. Postponement 

of sale. — Sale after order postponing sale where 
order arrives too late to stay sale, — When a Court 
executing a decree passes an order postponing a sale, 
and the sale takes place notwithstanding, in conse- 
quence of the order arriving too late, the Court is 
justified in setting aside the sale on the ground of 
irregularity, and its order doing so is not appealable. 
Maijha Singh n. Jeovst Lal , . 6 3N. W., 354 

30 X, Order for post- 

ponement made before but arriving at Collector's 
office after sale. — The High Court passed an order 
.postponing a sale in execution of a decree, which order 
arrived at the Collector’s office the day after the sale. 
Seld that the publication of the sale w^as irregular, 
as the order of postponement invalidated the notifi- 
cation of sale- Nonidh Singh v. Sohttn Kooee 

[4 15^, W., 135 

302. — — Order for post- 

ponement arriving after sale had been held. — Civil 
Procedure Code, 1877, ss. 311, 812. — On the day 
fixed for the sale of certain immoveable property 
in the execution of a decree, the Court made an order 
postponing the sale, hut the sale had been effected 
before such order reached the' officer conducting it. 
The Court, on application having been made to set 
aside the sale, passed an order confirming it. Subse- 
quently, an application by the decree-holder for a 
review of this order having been granted, the Court 
passed an order setting the sale aside as illegal. Reid 
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that the sanction to the sale originally given having 
been withdrawn, the sale could not legally he held, 
and that the sale wdiicli was effected, the order of 
postponement notwithstanding, \vas unlawful and 
invalid ; and in reviewing its first order and in setting 
aside the sale as illegal, the Court executing the de- 
cree had not acted iiUra vires and its action was not 
otherwise illegal. Mian Jan v. Man Singh 

[I. L. B., 2 AIL, 686 

303, Postponement 

of sale, — Proclamation of adjourned sale. — A pro- 
clamation of thirty days is necessary when the pro- 
perty is first advertised for sale, not when the sale is 
postponed for the eouvenience of the debtor. Section 
225 of the Civil Procedure Code, 1859, related to a 
re-sale, and not to a postponed sale. Budebe Nath 
Shutt V. Chundee Shb'hite Man Singh 

[1 W. B., Mis., 3 

Nooeitl Hossein Omatool Fatima 

[25 W. B., 34 

304^ Postponement 

of sale. — Necessity for fresh proelmiation. — Where 
a sale is postponed a fresh notice and proclamation 
ought to issue. Shoshee Mookhee Buemonya ®. 
Dwaehanath Biswas . , 6 W. B., Mis., 84 

305^ Postponement 

of sale. — Notice. — Necessity for fresh proclamation. 
— Act VIII of 1859, s. 249. — Where a sale in exe- 
cution of a decree is postponed, whether indefinitely 
or to a fixed date, it is necessary, in the absence of 
an express arrangement hetw^een all the parties, tliat 
a fresh proclamation should be made giving notice of 
the day to which the sale has been postponed. It 
may he presumed, when the notice is wanting, that 
there has been an absence of bidders, from which 
alone substantial injury must probably have arisen to 
the judgment-debtor. Goopeenath Dobey v. Roy 
Ltjohmeeput Singh 

[I. L. E-., 3 Calc., 542 : 1 C. JL>. B., 349 

Okhoy Chundee Dhtt v, Erskinb 

[3 W, B., Mis., 11 

306. Postponement of 

sale. — Sufficient notice of sale. — Necessity for fresh 
notification. — Where a sale was notified to take xfiaee 
on the Stli, and on that day the order for the post- 
ponement of the sale to the 9th was made in open 
Court, — Reid that that was a sufficient notification 
of the sale being held on the 9th, and that a fresh 
notice was not necessary. Goweee Nath Sahoy v, 
Fueeee Chanb . . . o 18 W, B., 347 

307. Postponement 

of sale. — Necessity for fresh proclamation. — Where 
a sale was fixed for the 21st November, but delayed 
until tbe 22nd, without any order of postponement,, 
or any fresh proclamation of the day of sale, there is 
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a prwid facie case of injury to the party whose pro- ; 
pertj was sold. Such a postponement was in contra- I 
vention of the provisions of section 249of Act VIII 
of 1859, as, when a sale is postponed, there must he 
fresh proclamation of the sale and date when it is to 
take place. Sanwfl Singh v. Makhijn Pandey 

[2 m W., 143 . 

303, Omission to 

issue fresh proclamaMon. — Material injury. — A de- 
cree having been obtained against A. and B. upon a 
mortgage, the latter appealed to the High Court, and 
subsequently, on the mortgaged properties being 
attached and advertised for sale, while the appeal was 
pending, applied for and obtained an order for stay of 
the sale as far as she was concerned. The sale, how- 
ever, took place on the day originally fixed, but no 
fresh proclamation was issued, although it was an- 
nounced previous to the sale that only A.^s rights and 
interests would be sold. Meld that the sale was 
irregular, as a fresh proclamation ought to have been 
issued, and an inquiry instituted as to Ads share in 
the property ; and it having appeared that A. was 
materially injured by such irregularity, the sale was 
set aside. Mohiny Mohun Dass Chowdhry v. 
Bhoobun Joy Siiaha . . 6 C. L. R., 237 

809. * Indefinite post- 

ponement, — Fresh notice, Omission of. — Material in- 
jury. — Where a sale in execution does not take place 
on the date fixed in the original notice, an indednite 
postponement cannot be regarded as an adjournment 
from day to day, and a fresh notice should fix another 
date for the sale ,* and where, in consequence of an in- 
definite postponement, an estate has been purchased 
for an inadequate price, and especially by the judg- 
ment-creditor, the irregularity is one that has occa- 
sioned substantial injury and justifies a setting aside 
of the sale. Jhoomuck Chowdhry v. Badha 
Fershad Singh . . .25 W. R., 328_ 

310 , Civil Procedure 

Code, 1877, s. 290 . — “ Consent. — Lapse of time 
between proclamation and actual sale. — Postponement 
of sale. — An application made on the day of sale by 
the judgment-debtor that a part only of his property 
may he sold instead of the entirety, cannot he consider- 
ed such a consent as, by virtue of section 290 of Act 
X of 1877, would do away with the necessity of a pro- 
clamation for sale being issued thirty days before the 
day fixed for sale. Where successive postponements 
of the day of sale have been made, hut the last of 
these is made by the Court on its own motion with- 
out any application for postponement of sale being 
made on the part of the judgment-debtor (although 
such, postponemeiit miglit be for his benefit), a strict 
compliance with the rule that thirty days must elapse 
between the proclamation and the actual day of sale 
is requisite. Harbuns Sahai v. Bhairo Pershad 
Singh .... 1. L. B., 5'Calc., 259 
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continued. 

15. SETTING ASIDE ^k\7^~~continued. ■ 

{a) Irregularity— General -continued. 

Ground for setting aside ^kie-~-oontinued. 

S. C. Hurbuns Sahai Bhaisso Pershad 

[4 C. L.R., 23 

See also Bhekraj Kooeri v. Gendh Ball 
Tewari . . . I. L, R., 5 Gale., 878 

31X, — : Agreement as to 

‘proclamation on postponement of sale.-r- Civil Proce- 
dure Code, 1859, s. 249 . — An execution sale, which had 
been fixed for a certain date, was put off to the 
corresponding date in the following month on the 
application of the judgment- debtor, who consented 
that he would not object to any irregularities affect- 
ing the sale if it took place on any date in the follow- 
ing month. An istahar was also issued, and it was 
proclaimed only in a public place. After the sale took 
place as agreed upon, the judgment- debtor contended 
that he was entitled, under Act VIII of 1859, section 
249, to have a fresh proclamation issued on the spot 
where the properties were situated. Held that, as at 
the time of his application for postponement he did 
not contemplate any such proclamation, he could not 
now' object to it not having been issued. Het 
Narain Singh v. Gossain Luchmee Naeain 
P ooREE . . . . .28 W. R.J 256 

312. a holi- 

day ‘when Court is closed. — A sale in execution of a 
decree is illegal if made on a holiday, wdiether it is a 
fixed holiday or only a day on which the Courts are 
closed by order of the High Court. Haro Jemadar 
V . Jadub Chunder Holdab . 8 W. R., Mis., 24 

313. Sale on close 

holiday. — Irregularity 'in puhlicaiiofi or conduct of 
sale. — The sale of iminoveahle property by an Ameeii 
on a close holiday is not illegal, nor is it an irregular- 
ity in publishing or conducting the sale. Bisram 
Mahton V. Sahib-un-nissa 

[I. L. R., 3 AIL, 333 

314. 

— Sale under tivo 

separate decrees. — Separate sales. — Where the 
Court executing two decrees made separate orders 
directing the sale on the same date of certain im- 
moveable property in execution of such decrees, the 
officer conducting the sales was not bound to sell such 
property once for all in execution of both decrees, 
and his selling such property separately was therefore 
not ail irregularity in the conduct of the sales. 
Court oe Wards v. Gaya Prasad 

[I. L. R., 2 AIL, 107 

315. : — Purchase by 

decree-holder loithout permission of Court. — A sale 
at which the decree-holder himself, or some other 
person for him, without the permission of the Court 
first obtained, - becomes the purchaser, is not ipso 
facto void ; it is a good sale, unless and until set aside 
by the Court under the provisions of section 294 
of the Civil Procedure Code, 1877. Javiierbai v. 
Habibhai , . , I, L, B., 5 Bom., 575 
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15. SETTING ASIDE BklM— continued. 

{a) Ieeegulaeity—Genbeal contimied. 

Ground for setting aside Bkie’-continued. 

In the mattbe or Veeeapah Chetty 

[6 B. L. E., Ap., 37 : 14 W. E., 405 

310 , — — "But chase hy 

decree-holder without permission of Court, — Civil 
Brocedure Code (Act XIV of 1882), ss, 294, 311.— 
Substantial injury.— ViideYthQ terms o£ section 2'94 o£ 
the Civil Procedure Code, it is discretionary witli tlae 
Higli Court to set aside an execution sale at vvliicli 
the decree -holder has hid and purchased without first 
obtaining permission from the Court so to do ; and in 
dealing with such a case, the Court, although con- 
sidering the matter as an irregularity in the conduct 
of the sale, will not interfere with the sale, unless it 
can he shown that the judgment-debtor has suffered I 
some substantial injury arising from such irregu- 
larity. Mathuea Das v. Nathhni Lall Mahta 
[I. B. R., 11 Calc., 731 

3 X 7 , — Purchase by 

decree-holder. — Mefusal of application by judgment- 
creditor to be permitted to bid at .sale. — Invalidity 
of sale . — Civil Procedure Code, Act XIV of 1882, 
s. 294. — A mortgagee having obtained a decree de- 
claring his lien on certain property, put up for sale 
in execution of this decree the mortgaged property. 
The decre( 3 -holder asked for, hut was ref used, leave to 
bid at the sale, hut, notwithstanding such refusal, 
purchased the property in the name of a third person. 
Possession under the sale was opposed, and the decree- 
holder as purchaser brought a suit for possession of 
the property. The defendants contended that, inas- 
much as the plaintiff (decree-holder) had been re- 
fused leave to hid at the sale, his purchase could not 
■ be enforced. -He Zc? that the plaintiff bad been guilty 
of an abuse of tbe process of the Court in bidding at 
the sale and buying the property benami, and that 
the sale, therefore, ought not to be enforced. Maho- 
med Gazee Chowdhky V. Ram Loll Sen 

[I. L. R., 10 Gale., 757 

313, — ; Purchase by 

decree. holder. — Material irregularity. — Dissuading 
purchaser from bidding. ~ Civil Procedure Code 
’{Act X of 1877), s. 311. — Leave to bid. — Decree- 
holder related to manager of defendant. — When 
liberty is given to a decree-holder to bid at the sale 
of the judgment-debtor^s imoperty, he is hound to* 
exercise ‘the most scrupulous fairness in purchasing 
that property, and if he or his agent dissuades others 
from purchasing at the sale, that of itself is a suffi- 
cient ground why the purchase should be set aside. 
Where a decree-holder was joint in family* with the 
manager of an infant defendant, and the defendant's 
property was to be sold in execution of the decree,— 
Meld that the decree-holder ought not to he granted 
leave to purchase at the sale, because any purchase 
made by him Avouldbe for the benefit of the family of 
wliich the manager of the infant defendant was one 
of the members j and it would in fact be a purchase 


SALE IH EXECUTIOH OF DECREE— 

continued, 

15. SETTING ASIDE continued. 

{a) lEEEGtJLAElTY — Geneeal Cases — Continued. 
Ground for setting aside continued. 

by an agent of tbe property of his principal. Woo- 
PENDEO Nath SiECAR ®. BEOJEND|iONATII MirNDEL 

[I. L. B., 7 Calc., 346 ; 9 C. L. R., 263 

319. — Purchase by 

decree-holder . — “ Material irregidarityP — Liberty to 
bid. — Conduct calculated to deter bidders.- — Civil 
Procedure Code {Act X of 1877), ss. 294, Sll.— The 
holder of a decree, in execution of which property is 
sold, is absolutely bound, under section 29-1. of Act X 
of 1877, to have express permission from the Court 
before lie can purchase tbe property; and wliether 
this objection is taken and pressed or otherwise, a 
sale to him is invalid unless he has got explicit per- 
mission. The use, at a sale, of language by an in- 
tending bidder in disparagement of the property for 
the purpose of influencing bystanders, and deterring 
them from bidding for the property, is a material 
irregularity’^ sufficient to render the sale invalid 
under section 311 of the same Act. Euhhineb Bhl- 
LUBH V. BeOJONATH SiECAE 

[I. L. B., 5 Calc., 308 

320. Purchase by 

son of decree-holder. — Code of Civil Procedure (Act 
X of 1877), s. 294. — A purchase by the son of a 
decree-holder, undivided in interest from his father, 
is a purchase by the decree-holder within the meaning 
of section 294 of Act X of 1877 as it stood previously 
to its amendment by Act XII of 1879, and is abso- 
lutely void if the xmrehase were made with funds 
which were joint property of the father and son. 
Naeayan Deshpande V. Anaji Deshpanbe 

[I. L. 6 Bom., 130 

Since the amendment of the Civil Procedure Code 
by Act XII of 1879 the sale would not be treated as 
absolutely void, but as liable to bo set aside by the 
Court on application by tlie judgment-debtor or other 
party interested in the sale. 

321, Dejection of 

highest hid '. — Abortive sale caused by act of judg- 
ment-debtor. — Highest bidder declared not the p)ur-^ 
chaser . — Validity of sale. — Three attempts to sell 
land taken in execution under a decree had been rend- 
ered abortive by the acts of the judgment- debtor, and a 
delay of seven years occasioned, during which by his 
conduct he defeated the execution of the decree. 
When the property was put up for sale for the fourth 
time, the Collector rejected the two highest bids, on 
the ground that neither of the bidders could produce 
a mooktearnaniali from the persons for whom re- 
spectively they professed to act as agents, nor pro- 
duce the required deposit, and he declared the third 
highest bidder the purchaser of the land. Meld that 
under the circumstances the conduct of the Collector 
was justifiahle and the sale valid. Mohesh Naeain 
S iNG-H V. Kishnanund Missee. Marsli., 592 

[2 Ind. Jur., O. S., 1 : 5 W. B., P. G., "7 
9 Moore’s I. A., 324 
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(a) lEEEaULAEITY — GENEBAL CaSES— 

Ground for setting aside sale: — cofdimed, 

322. Deposit hy pur- 

chaser.— Purchase hy decree-holder. — At a sale in 
execution of a decree, wlien tlie sale of any lot is 
completed, tlie purchaser should then and there he re- 
quired to make the deposit prescribed by the Civil 
Procedure Code, failing which the lot should at 
once be put up to sale at the risk of the first pur- 
chaser. The decree-holder, if the lot is knocked 
down to him, is as much bound to make the pre- 
scribed deposit as any other auction-purchaser. Chxje- 
Koo Dutt Jha r). Leelanund Singh 

[W. B., 1864, Mis., 30 

^ S23. — ^ 'Purchase hy 

decree- holder. — Payment not in easily hut hy giving 
receipts for amount due to him. — Where the decree- 
holder is himself the purchaser at a sale in execution, 
there is no reason why he should not, instead of pay- 
ing the price in cash, give receipts for the amount 
due to him under his decrees, supposing their value 
is sufficient to cover the amount for which the pro- 
j)erty is sold. The fact that he does so is not a valid j 
objection to the sale. Kiiellat Chundee Ghose 
V. Kb 3 HUB Chundeb Paul CnowBiiY 

[16 ¥/, B., 46 

324. : : Payment of 

purchase-money . — Civil Procedure Code, 1859, ss. 
254, 256, 257. — Befaidt in making deposit. — Direc- 
tions as to the payment of the piircliase-money at 
sales in execution of decree, arising under section 
254, Act VIII of *1859, wore to be dealt with as pro- 
vided by that section, and did not fall under sections 
256 and 257. A default under section 254 was not an 
“ irregularity in conducting the sale under section 
256. Beinba Debee Dossee v. Gopee Soonbueee 
Dossia . . . , 6 W. E.j Mis., 82 

325. Payment of 

purchase-money. — Civil Procedure Code, 1877, s. 
294, and ss. 806, 313. — Set-off of purchase-money. 
— Omission to make deposit. — The requirements of 
section 306 of the Civil Procedure Code applying to 
ail cases of sale of iinmoveahle property, under 
Chapter XIX, a decree-holder buying with permis- 
sion given under section 294, and desiring to set off 
his purchase-money ag’ainst the amount of the de- 
cree, is not exempt from the necessity of making, at 
the time of sale, a deposit of 25 per cent, on the 
amount of such purchase-money ; and such deposit 
must he made in cash. The option so to set olf the 
purchase-money cannot he exercised hy the pur- 
chaser until the confirmation and i)ayment of ex- 
penses of the sale. Where, however, all parties in- 
terested in the amount to he deposited have waived 
their right to have that amount dcqiosited in cash, 
the sale ouglit not to he set aside on the ground that 
a cash deposit has not been made. Gopal Singh y. 
Boy Bijnwabeb Ball Sahoo . 5 C. L. K., 181 

326. : Payment of pur- 

chase -money . — CioU Procedure Code, 1877, s. 306. — 


SALE m, EXECUTION OF DECBEE— 

continued. 

15. SETTING ASIDE ^khP^^contmued. 

(a) Ieeegulabity — Geneeae Cases — continued. 
Ground for setting aside s^le-^rcontinued. 

Pailure to pay deposit of purchase-money reqtiired 
hy that section. — The person declared to he the pur- 
chaser of property imt up for sale iu execution of a 
decree did not, as required by section 306 of the 
Civil Procedure Code, pay a deposit of 25 per 
centum on the amount of his purchase immediately 
after such declaration, but on a date subsequent to 
the date on which the property was put up for 
sale. Held that there was no sale at all of the pro- 
perty. iNTizAM ALi Khan v. Nabain Singh 

[I. E. B., 5 All., 316 

327. ^ ^ — — — Inahility of 

purchaser to make deposit. — Re-sale. — Suhstantial 
injury. — Civil Procedure Code {Act X of J!'S77)5 
s. 293.— At a sale in execution of a decree the pro- 
perty was knocked down to a bidder at B260. The 
bidder was unable to make a deposit, and the pro- 
perty was immediately put up for sale and re-sold 
for 1150. Held, that the judgmont- debtor had sus- 
tained such substantial injury as would justify tbe 
Court in setting aside the sale, notwithstanding that 
the judgment-debtor might, under section 293 of the 
Civil Procedure Code, have recovered the difference 
between the original bid and the price at which the 
property was sold. Beebin Chundee Shicxdab 
V. PuBKESHNATH BiswAS . I. L. B., 9 Calc., 98 
S. G. Bepin Chundeb Shiozdae v. Modhoo 
SuDUN Chowdhusi . , 12 O. L. B., 316 

32S. Omission to 

make deposit. — Default of purchaser after sale of 
portion of property stiff dent to satisfy decree . — 
Where portion of the property of a judgment-dchtoi* 
has been sold in execution for a sum sufficient to 
satisfy the decree, the Court is not justified, on 
default being made by tbe purchaser, in directing 
the sale of any further portion of the debtor's pro- 
perty, it being open either to the judgment-creditor 
or the judgment-debtor to apply that the balance 
due upon the decree, after re-sale of the iiortion 
already sold, should be realised from tbe defaulter. 
Joy Chunheb Biswas v. Kali Kishobe Dey Sib- 
CAB « . . » . 8 0. L. B,., 41 

329, Failure to make # 

deposit. — Re-sale without notice. — Irregular proce- 
dure. — At a Court sale in execution of a decree, T. 
bid B3,550 for the judgment-debtor's land bn the 
24th Alavch 1882, hiit the Ameen re-sold the pro- 
pei ty the next day for 112,500 on the ground that 
the deposit was not duly made. T. objected on the 
28th March and a fresh sale was ordered hy .tho 
Court without giving notice to the judgment -debtor 
and the land was sold for 112,700 on tlie 13th June. 
On the 13th July the judgment- debtor applied to 
have this sale set aside and the sale to T. con- 
firmed. — Held that the judgment-debtor was en- 
titled to have the sale of the IStli June and the order 
which led to it set aside, and that the Court was 
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Ground for setting aside BBle-^continued. 

bound to decide whether the deposit had heeii duly 
made by T., or, if not, whether T. was liable for any 
deticieucy in the price which might be realised on a 
resale. Kuppatyan v. Hamas ami Ayyan 

[I. L. H., 6 Mad., 197 

g 30 , — ^ ^Failure to pay 

piiTchase*Money . — Re-sale , — ^At a sale in execution 
of decree, certain property was knocked down to a 
bidder, who made default in payment of the pur- 
chase-money. Suhseciuently the Judge again put 
the property up for sale, and re-sold it at a lower 
price. The decree not being satistied, the Judge put 
up other property which had been advertised for sale 
with the property above mentioned, without getting 
from the defaulter the difference between the price 
obtained at the second sale and that obtained at the 
first. On an application by the judgment-debtor to 
have the sale of the second property set aside , — Meld 
that no sufficient cause was shown for setting aside 
the sale. Joy CJmnder Biswas v. Kali Kishore Ley 
Sircar f 8 0. L. M., 41, distinguished. Kkiroda 2layi 
JDassi V. Golam Ahardari, 13 B. L. M., 114, follow- 
ed. GOUE ChITNDEE hlSWAS V. Chundee Coomae 
Roy . I. L. R., 8 Calc., 291 : 10 C. L. B., 236 

331 ^ Failure to pay 

deposit. — Re-sale on default in deposit,- — Civil Fro- 
cedure Cade, 1859, s. 253 . — In a re-sale for default 
under section 253, Act VIII of 1859, the officer 
conducting the sale was not hound to commence from 
the next highest bid below that made by the default- 
er, instead of commencing the sale de novo. GouB 
Mooeh Singh v. Lalla Goue Sunkue 

[1 W, B., Mis., 11 

332. Inadequacy of 

price. — Smallness of price is not a sufficient ground 
for setting aside a sale, unless it he the effect of an 
irregularity in the sale proceedings. Reet Bhun- 
JUN Singh v, Mitthejeet Singh 

[6 W. R., Mis., 31 

Ntjddba Kishoee Doss v. Bhngshee Mohun 

Doss 17 W. R., 210 

Htjbebbool Doss v. Albendee. HhbeebooIi 
* Hossein V. Land Mortgage Bank 

[14 W. R., M 

Alimooddy Chowdhey V, Chundee Nath Sen 

[24 W. R., 227 

333 . Inadequacy of 

price. — Inadequate price produced hy mistake . — 
Misstatement in notijioation. — Where an irregular- 
ity in ail execution sale a misstatement in the 
notification), produces a mistake, and the property is 
consequently sold at an inadequate price, the judg- 
ment-debtor is entitled to have the sale reversed. 
Khodeja Bibee Johad Rohben 

[i4W.B.,320 
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334 . — Inadequacy of 

price. — Materialirregidarity. — Confirmation of sale . 
— Code of Civil Procedure \X.IV of 1882), ss. 305, 
311, and 314. — The sale of immoveable property to the 
highest bidder for a price which suhseqiieiitly appears 
to he too low, is not a material irregularity in pub- 
lishing or conducting the sale. A decree -holder or a 
judgment-debtor cannot apply to set aside a sale on 
the ground of the price realised being too low. Un- 
der section 314 of the Code of Civil ih-o cedure, 1882, 
the Civil Court cannot, upon or without applica- 
tion, refuse to confirm a sale on the ground that the 
price hid is too low. Lakshmi v. Keishnabhat 

[I. L. B., 8 Bom., 424 

335. — — Inadequacy of 

price. — The circumstance that property was sold in 
execution of a decree below its proper value, and that 
few persons attended the sale, is not sufficient to vitiate 
the sale. Ritghoo Nath Singh v. Toodey Singh 

[5 3N. W., 19 

336. Inadequacy of 

priee.—^Frror in notification. — Civil Frocedm'e Code, 
1859, ss. 256, 257. — At a sale held on the 9 th Sep- 
tember 1872, ill execution of a decree, the respondent 
purchased an estate for R55,000. The notification 
of sale had stated the Government revenue to be 
R3,146 instead of R8,146, the sale being fixed for 
the 5th August 1872. The sale was postponed with- 
out the issue of a second notification on an applica- 
tion by the judgment-debtor praying for such post- 
poueinent, “the attachment and tlie notification of , 
sale being maintained.^^ On the 1st October 1872, 
the judgment-debtor objected under section 25G of 
Act VIII of 1859 to the sale on the ground of ma- 
terial error in the ahovementioned notification in 
regard to the amount of Government revenue. The 
Subordinate Judge overruled such objection, but 
omitted to pass an order under section 257, confirm- 
ing the sale. Thereupon the judgment-debtor paid 
into Court the amount of the decree, and then obtain- 
ed from tlic Judge an order purporting to have been 
made on review under section 376, hut without notice 
to the respondent, setting aside the sale on the 
ground of inadequacy of price and the ahovemeiitiou- 
ed material error. Subsequently the Judge refused 
to confirm the sale, and to issue a certificate to 
the respondent. The High Court, on application 

j hy the respondent under 24 and 25 Victoria, Cap. 
104, section 15, held that the objections made were 
insufficient, and directed the Judge to confirm the 
sale. Meld hy the Privy Council that, although the 
alleged inadequacy of price was no ground for refus- 
ing to confirm the sale, yet that the above error in 
specifying the amount of Government revenue was 
an irregularity (see section 249) for which, on proof 
of substantial iujury to the judgment-debtor there- 
from, the sale might have been set aside ; but that the 
above petition for postponement amounted to an ad- 
mission by the judgment-debtor that the notification 
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was correct, or that there was no such irregularity 
as would be likely to mislead, Girdhari Singh v. 
Hgedeo Narain Singh 

,[L. E., 3 I. A., 230 : 26 W. B., 44 
AfErming the decision of the High Court in 
Hubleo Narain Sahoo v . Girdharee Singh 

[19W.B.5 227 

337. : — Inadequacy of 

price. — JSrror in notice o/" saZe.— Mere inadequacy 
of price is not a sufficient ground for setting aside a 
sale ill execution if no substantial injury has been 
caused to judgment-debtor by any material irregular- 
ity in. pubiisldng and conducting the sale ; and the 
mention of the name of a wrong pergunnali in the 
notice of sale is not such au irregularity, when the 
notice has been served in the right mouzah and the 
estate has been identified. Nooral Hossein «j. Eam 
C ooMAR Sahee . . ,25 W. B., 326 

338. Inadequacy of 

pr ice. — Irregularity in publishing or conducting sale. 
— If it is proved that the price obtained for property 
sold at an execution- sale is greatly inadequate, and 
if it be also proved that there has been a material 
irregularity in publishing or conducting the sale, the 
Qonrt will presume that the irregularity was the 
cause of the inadequacy of price, until proof is given 
to the contrary. Gopeenath Dobey v. Roy Luchmee- 
put Singhj I. L. R., 3 Calc., 542, approved. Kaly- 
TARA Chowdharin V. Eamcoomar Goopta 

, [I. L. B., 7 Calc.,. 466 : 0 C. L. B., 114 

339. — Sale at an in- 

adeqimte price, through irregularity in sale proceed^ 
ings. — Where six tenures with separate recorded 
jmnmas were lumped together and sold in execution 
of decree as one lot, whereby the plaintiff and his 
CO- sharers were precluded from buying up any one 
or more of the six tenures, and no description of the 
properties to be sold was given either in the sale 
proclamation or lutbundi, in consequence of which 
tlie defendant was apparently the only bidder, and 
he purchased six tenures at an inadequate price, the 
sale was reversed as fraudulent and illegal. Sree- 
KVNT Doss V. Ramjeebijn Roy . 18 W. B., 342 

34 Q^ Inadequacy of 

price.- — Irregularities indicating suspicions of 
fraud. — Where immoveable property of considerable 
value bad been sold for Rli in a sale in execution 
of a decree for R17-11-0, and purchased benami by 
the execution-creditor in the name of a relative, 
and it was found that the judgment-debtor had not 
been informed of the sale, — Reid that all these cir- 
cumstances taken together justified a suspicion of 
fraudulent dealing, and that the judgment-debtor 
was entitled to recover his property on payment of 
the original due. Gobind Chunder Mookeejee v. 
Ram Komel Chattebjee . 25 W, B., 364 


SALE m EXECUTION OF DEOBEB- 

continued. 

15. SETTING ASIDE SALE---continued. 

(a) Ireegelaeity— Gbneeal Cas'eS’^ continued. 

Ground for setting aside sale—ednfinued. . 

341 . : Inadequacy of 

price of property. — The market value of a property 
is not the value which ought to be taken as tlie 
standard at an auction sale in execution of a decree 
where the purchaser ordinarily gets neither a title 
nor the title-deeds as in a private sale, but only the 
right, title, and interest of the judgment- debtor at 
the time of sale. Meah Khan u. Naeain Chunder 
Chowdhey . ... 18 W, B., 197 

342. — Cicil Procedure 

Code, 1859, ss. 256, 257. — Suit to cancel order setting 
aside sale. — Act XXIII of 1861, s. 11. — A Mimsif 
having cancelled an auction sale of landed property on 
the sole objection of the judgment- debtor that the 
property realised a low iirice, and the Judge having 
dismissed the auction-purchaser’s appeal from the 
said order on the ground that the Mimsif had no 
authority to cancel the sale under the terms of section 
257 of Act VIII of 1859 without some irregularity in 
conducting or publishing the sale being proved, and 
that Ihe said order must therefore be taken to have 
been passed under section 11, Act XXIII of 1861, 
which admits of no appeal by the auction-purchaser, _ 
who was no party to the execution proceedings, — 
Reid that such order piassed by the Munsif was not 
a proceeding under section 11 of Act XXIII of 1861, 
hut an order passed ultra rires under section 257 
of Act VIII of 1869, and that a suit would lie for 
its cancelment,' — the finality of an order under sections 
256 and 257 of Act VIII of 1859 depending on its 
compliance with the terms of those sections. Su- 
HHAi V . Daryai . . I. L. B., 1 All., 374 

343. Civil Procedure. 

Code, 1882, ss. 311, 312, 313, 644.— Act XII of 
1879, sch. IF, form 149.— Suit to set aside sale. — 
Under Act XII of 1879, form 149 of schedule IV of 
the Code of Civil Procedure provided that sixty days 
should elapse between a sale in execution of a decree 
and its confirmation. A sale having been confirmed 
before the expiry of sixty days, — Reid that the 
sale was not rendered inoperative and that its effect 
was not postponed by reason of the provision in 
form No. 149. Haji v. Athaeaman. Mussa' v. 
Athaeaman . . . I. L. B,, 7 Mad., 512 

344. Order confirm- 

ing sale after order setting it aside . — A sale in exe- 
cution of a decree was set aside by a subsequent 
decree of 9th March 1861, but was afterwards 
allowed to stand by an order of 7th May 1862. As 
no suit was brought to set aside the latter order, it 
was held to he a final judicial proceeding, and the 
sale declared to be good and valid. Munnoo Lall 
V . Choonee Shahoo . . .7 W. B., 116 

345. ^ — Objection for 

irregularity disallowed. — Sale set aside on other 
gromids. — on application by the judgment-debtor to 
the Principal Sudder Ameen to set aside the sale by 
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SALE IN EXECUTION OP DECBEB- 

contimed. 

15. SETTING ASIDE BAL^’^contimed. 

(a) I EEEGUiARiTY— G eneral Cases— 

Ground for setting aside ^ale’— continued, 

auction of a liouse in execution of a decree, on the 
grounds of material irregularities in publishing and 
conducting the sale, from which the applicant sus- 
tained substantial injury, the objections were dis- 
allowed as untenable, and the sale confirmed. But 
the District Judge on appeal set aside the sale on 
a. ground on which he had no authority to interfere. 
On petition to the High Court by the purchaser of 
the house,— that the order of the Judge must 
be set aside as illegal, and the original order, con- 
firming the sale, allowed to stand. Koshti v. 
Naratan Dhtjlappa . . 3 Bom.5 A. C., 110 

346. Security by 

manager of lunatic , — Second attachment and sale 
before security given, — Attachment roithout sale^ 
'Validity ^ of - — The plaintiff, as manager of the estate 
of her husband, a lunatic, obtained a decree and 
attached and became the purchaser of the lands of 
the defendant in execution of the decree. The 
Judge required her to give security for the proceeds 
of the sale before he would allow actual possession 
to be’ given to her. The sale was confirmed, but 
several months elapsed before she found security, 
and meanwhile the same lands were attached and 
purchased by other creditors under another decree 
against the said debtor, and possession ■was given to 
them. Held (reversing the decision of the High 
Court), the title of the plaintiff must prevail. The 
security was ordered for the protection of the luna- 
tic against misappropriation by his manager; it was 
not a proceeding affecting the judgment-debtor. 
The second sale ought not to have been ordered or 
confirmed. Under the Code of Civil Procedure, pro- 
perty may be attached without view to immediate 
sale. Saeoda Peosatjd Mtjllick v, Lutchmee- 
PUT Sing Doogtjr . . 10 B. L. R., 214 

[17 W. B., 289 : 14 Moore’s I. A.^ 529 

347. — Second sale be- 

fore confirmation of suit , — Separate suit. — JSffect of 
sale before confirmation . — The plaintiff and the de- 
fendants C. and D. were the co-owners of a portion 
of a shikmi talook in the 10 annas share of a zemin- 
dari belonging to the defendant 4* having suc- 
ceeded in enliaiiciug the rent of the tenure obtained a 
decree for arrears of rent at the enhanced rate, which 
she proceeded to execute in 1880. In 1881 she ob- 
tained another decree for arrears of rent of a subse- 
quent period, in execution of which the tenure w^as 
put up to auction and sold for B 15,000 on 20th July 

1881, A. herself being the purchaser. Before this 
sale was confirmed the tenure was, on 20th Septem- 
ber 1881, again put up for sale in execution of the 
first decree, and was purchased by A. for BIO. The 
plaintiff and C. and JD. applied to have both sales set 
aside on the ground of irregularity. The appli- 
cation as regarded the sale of 20th September 1881 
was rejected on 30th December 1881, and this order 
was confirmed by the. High Court on 14th August 

1882, and (on review) 21st March 1883. Meanwhile 


SALE IN EXECUTION OP DECREE— 

continued. 

15. SETTING ASIDE BkJjE--coniinuecl 
{a) Ieeegijlaeitt — General CAsm-^continued. 
Ground for setting aside E&le--eontimted. 

the sale of the 20th July 1881 set aside by the 
order of the Subordinate Judge on 19th June 1882. 
In a suit against A, B. (the agent of Af C., and D., 
brought on the 20tli March 1884, in which the plain- 
tiff prayed that the sale of 20th September 1881 be 
declared ineffectual, and be set aside, and that the 
plaintiff do recover possession of the property/' — 
JBLeld that the suit being not one to set nside the sale 
on the ground of fraud or anything connected with 
the sale itself, but on account of the setting aside of 
the first sale, which took place long after the second 
sale had been confirmed, and wdien no execution 
proceedings were pending in which it was possible 
for the plaintiff to raise the question, the suit would 
lie. Saroda Churn Chucherbutty v. Mahomed Isuf 
Meah, I. L. B., It Calc., 376, distinguished. Meld, 
also, that the first sale, not having been ^et aside at 
the time of the sale, w^as at that time, although it 
had not been confirmed, a good and effectual sale to 
pass the property as against the plaintiff and C. and 
B., so that there was nothing left to pass under the 
second sale. In the interval between the sale and 
the confirmation of sale, there is not merely a con- 
tract for sale, but an inchoate transfer of title 
which only requires confirmation to perfect it ; a sale 
actually takes place which, if not made • absolute, 
must be set aside. Sharoda Frosad MtilUch v. 
LucJmeeput Singh Doogur, 14 Moore^s I. A., 529 : 10 
B. L. B., 214, cited. Prangour Mazoomdae v. 
Himanta Kumaei Debya 

[I. L. B., 12 Oalc., 597 

(h) StTBSTANTIAL INJURY. 

■ 348. Proof of sub- 

stantial injury. — Civil Procedure Code, 1859, s. 256, 
— Even where material irregularity had occurred, as 
from non-issue of proclamation of sale, the party 
applying to set aside the sale on that ground was 
bound under section 256, Act VIII of 1859, to prove 
that he had sustained substantial injury thereby. 
Joy Tara Dossee v. Mahomeb Hossein 

[2 W. B., Mis., 2 

■ Nilmonee Seaha V. Bam Churn Deb 

[6W. B., Mis., 45 
Abool Mahomed Shib Doolaeee Tew are e 

[IIW. B., 114 

Laek Bam v. Mohesh Doss . 12 W. R., 488 

Nujmooddeen Ahmed v. Abdool Azeez 

[15 W. R., 95 

Chunder Sekhue Deb v. Jadub Chunder 
Sett . . . ... 19 W.^R., 78 

Sanwul Singh v. Makhun Pandey 

[2 N. W., 14S 

Sheo Peokash Misser V. Huedai Naeain 

[22^. R.,550 

This now forms an express enactment in the Code» 
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continued, ' 

15. SETTING ASIDE SklM-^continued, 

{h) Sfbstantiai l¥3TJWs:— continued. 

Ground for setting aside sale— 

^ S49. — Presumption as 

to irregularity and injury . — Civil Procedure Code, 
Act XIV of 1882, s. 311. — Where an applica* 
tioii is made to set aside a sale in execution of a 
decree on the ground of irregularity, it is not to be 
piresiiined from the proved existence of irregularity 
and injury that the latter occurred by reason of the 
former, in the absence of evidence to show that the 
injury is the result of the irregularity. Macnaghten 
v. Maliahir PersJiad Singh, I. L. R., 9 Calc,, 656 ; 
and Lala Moharulc Lai v. Secretary of State for 
India in Council, L L. M., 11 Calc., 200, discussed. 
Satish Chuitbee Rai Chowdhuei V. Thomas 

[I. L. R., 11 Calc., 658 

350 ^ Presumption as 

to irregularity and injury . — Civil Procedure Code 
{Act X of 1877), s. 811 . — Witnesses, Laches in sum- 
moning. — On an application under section 311 of the 
Civil Procedure Code (Act X of 1877) to set aside 
a sale, it appeared that there had been a material 
irregularity in publishing the sale ; but no witnesses 
were called to prove that substantial injury had been 
caused thereby. It also appeared that, seventeen 
days after the applicant had applied for proclama- 
tion to be issued to his witnesses, he deposited the 
requisite fees ; and that, subsequently, there was a 
delay of seven days in the office in issuing such 
proclamations, which were ultimately issued only 
three days prior to the day lixed for the hearing. 
On the applicant alleging that, in consequence of 
such delay, he had not been allowed a fair oppor- 
tunity to produce his witnesses, — Held that the 
Court cannot presume that substantial injury has 
been caused from the mere fact of there having been 
a material irregularity in publishing a sale ; but 
when both a material irregularity and substantial 
injury have been proved, the Court may reasonably 
presume that the substantial injury is due to' such 
irregularity. Held, also, that the applicant, having 
been guilty of laches himself, could not be allowed 
to set up the delay in the office as a ground for the 
non-production of his witnesses. Gopee Nath Do- 
hay V. Moy Luchmeeput Singh, I. L. li., 3 Calc., 512, 
considered. Bonomali Mozctmdar Woomesh 
Chijhdee Bundopabhya 

' [I. L. B., 7 Calc., 730 : 9 C. L. B., 841 


(c) Expeitses oe Sale. 

351 . — ^ Liability for expenses of 

sale . — Sale set aside for irregularity , — Where an 
execution sale was set aside, on the ground of irregu- 
larity on the part of the Ameen and other officials, — 
ile^fjJ that the judgment-debtor was not chargeable 
with the expenses of such sale. Hxjlse v. Ltjch- 
Mux Bass . .1 Agra, Mis., 1 


16. SETTING ASIDE SALE- RIGHTS OF 
PURCHASERS. 

{a) Compensation, 

352. Bigbt to eompensation for ' 

improvements on ejectment.— XI of 1855, 
s. 2. — A purchaser at a Sheriffi's sale was not entitled 
to compensation under Act XI of 1855, section 2, for 
improvements to the land during his occupation if he 
had relied solely on the bill of sale. Bhoyefbnath 
Khettby v, Doyalchundeb Laha 

[Bourke, O. C., 159 

853. - - — Pond fide puT" 

chaser. — Inquiry as to title. — Act XI of 1855.— A 
person did not become a bond fide pui’cliaser within 
the meaning of Act XI of 1855 nnless he had made 
all reasonable enquiries as to the title. Enquiries 
from neighbours were not sufficient. . When therefore 
a purchaser who had bought property on no further in- 
formation than he could obtain from neighbours was 
ejected by one who showed a better title, — Held that 
he was not entitled to compensation under Act XI 
of 1855.‘ Goue Gopaul Dhtt v, Bissonath 
Ghose Cor., 41 

(5) Recoyeby op Puechase-monet. 

354 . EigM to refund of pur- 

ebase -money. — Mode of recovery. — Clnl Proce- 
dure Code, 1859, s. 25S.— Under section 258, Act VIII 
of 1859, when a sale of immoveable property is set 
aside the purchaser is entitled to recover back his 
purchase-money. If the Court, reversing the sale, 
omit to make such order, the purchaser can sue to 
recover the money from the person who lias received 
it. Gbeesh Chhndeb Pottab v. Lookhooda 
Moyeb Dabee . * , . 1 W. R., 55 

Doolhin Hue Nath Koonweeeb v. Baltco 
Oojha 0 , „ o , . ^ Agra, 50 

355. Civil Procedure 

Code, 1S59, s. 258 . — When a sale of immoveable pro- 
perty in execution of a decree was set aside by a com- 
petent Court, the right of the purchaser to recover 
back bis purchase-money, under section 258, Act 
VIII of 1859, was absolute, even though he himself 
caused the property to be put up for sale, provided he 
was not guilty of any fraud or misrepresentation, or 
did not guarantee the validity of the sale under. the 
decree. Bbojenuub Roy Chowehby v. Jug-ub- 
NATH Roy . . . ■ . .6 "W, B., 147 

356 Subsequent re- 

versal of decree on appeal . — The plaintiif purchased 
certain property at a sale under an execution upon a 
decree and paid the i^urchase-moiioy. The purchase- 
money was applied partly in satisfying the decree - 
holder, and partly in satisfying other persons admitted 
by the decree to participate. The decree was after- 
wards reversed upon appeal, and the execution-debtor 
reinstated in his rights. Held that the plaintiif was 
not entitled to recover the purchase-money from the 
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( 6 ) ReCOVEEY op PtTECHASE-MONET— eOJ^^^^a^^e£2. 

Eight to refund of purchase-money— com- 
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execution-debtor. Chooluk Sman 'o. Roy Mohun- 
XALL Mitteb .... Harsh., 183 

S. C. Roy Mohuf Lall Mitteb v. Chooltjn 
Singh « , • « ,1 Hay, 438 

357 . . — — — Sale set aside \ 

for leant of interest of debtor in the •property . — 
When a sale is set aside by reason of the execution- 
debtor having no interest in the property sold, the 
purchaser of such property is entitled to receive back 
his purchase-money as on a consideration that has 
failed. Bank op Hindustan, China, and Japan 

Premchand Raichand. Ahmedbhai Habibhai 
«r. Pebmohand Raichand . 5 Bom., O. C., 83 

Contra, Keishnapa yadad Santu n. Panchapa 
TALAD Gurupadapa . 6 Bom., A. C., 258 

Kadu bin Visaji V, Damodhae Gotind 

[9 Bom., 92 

Mahomed Basieudla u. Abdulla 

[4 B. L. E., Ap., 85: 15 W. E.,196, note 

358. Proportionate 

share of purchase-money on portion of sale being set 
aside. — Where the plaintiff purchased at an auction- 
sale under a decree the rights and interests of a person 
and his minor brother in certain property, and the 
deci’ee was suhseqnently set aside as far as it con- 
cerned the minor brother's share, —HeZci that the 
purchaser was entitled to a refund of a proportionate 
share of the purchase-money, and that a decree for 
the same against the wrong-doers, the decree-holder 
and the judgment-debtor jointly, was a proper decree. 
Neel Kunth Sahee n. Asmun Matho 

[3 W., 67 

Doolhin Hub Nath Koonweeee e. Baijoo 
OojHA . a „ . . 2 Agra, 50 

359 ^ Want of inter- 

est \of debtor. — PAght, title, and interest. — Section 
258, Act VIII of 1859, only applied to cases where a 
sale of immoveable property had been set aside under 
circumstances which would, under Act YIII of 1859, 
authorise such a proceeding. The fact that the party 
whose right, title, and interest were sold bad no in- 
terest at all, or less than was supposed, was no ground 
for setting aside the sale or refunding the purchase- 
money. Rajib Lochun u. Bimalamoni Dasi 

[2 B.X. E., A. a, 82 

S. C. Rajeeb Lochun Sawunt v. Mohessueee 
Dossee . . . .10 W. B„ 365 

360. Suit to recover 

purchase-money .— Want of interest of debtor . — 
Warranty of title, — Liability of sheriff and execu- 
tion-creditor . — Civil Procedure Code, 1859, s. 258. 
—Irregularity in sale-proceedings. — -A purchaser of 
property, whether immoveable or moveaWei at a sale 


SALE IN' BXECUTIOIf OP EBCEEB- 

continued. 

,16. SETTING ASIDE SALE— RIGHTS OP 
PURCHASERS— 

(b) Recovery of Purchase-money — continued^ 

EigM to refund of pureliase-moiiey— cow» 

tinned. 

in execution of a decree under the Code of Civil Pro*- 
cedure, 1859, held in accordance with the provisions 
of that Code, had no right to recover his purchase- 
money, though it might turn out that the right, title, 
and interest of the execution-debtor was notbing at all, 
unless the sale itself be set aside, and the sale would 
not he set aside hy reason merely of the defect or ab- ' 
sence of title in the thing sold on the part of the exe- 
cution-debtor 5 but if there was an express assertion 
that the goods sojd were the property of the execution- 
debtor, the sheriff and the execution-debtor were bound 
by siich warranty, to the extent, at least, that that 
one of them, in whose hands the purchase-money was, 
was bound to restore it to the purchaser, if the pur- 
chaser had not got that for which he paid. Section 
258 of Act VIII of 1859 applied wherever a sale was 
set aside, whether for irregularity in publishing or con- 
ducting a sale or for other grounds ; and though the 
right of the purchaser to recover back bis purchase - 
money, in case of the sale being set aside, was, by that 
Act, given expressly only where the sale was of im- 
moveable property, yet the same conseciuence would 
follow where a sale of moveable property in execution 
had been set aside. Where, therefore, certain shares 
were attached by the execution-creditor as the property 
of the execution-debtor, and were afterwards sold in 
execution by tbe sheriff, and the execution orders and 
warrants and the sheriff's proclamation of sale con- 
tained assertions of interest of the execution-debtor 
in these shares, whereas he had no such interest, 
Seld that the purchaser at the execution sale was 
entitled to have the sale set aside, and his purchase- 
money returned to him ; but the. sheriff's liability to 
the purchaser in such a case ceased so soon as he had 
paid over the proceeds of tbe sale to the execution- 
creditor, and the purchaser's remedy thereafter was 
against tbe execution-creditor only, Banh of Hin- 
dustan V. Premchand Baiclmnd, 5 Bom., O. C., 83, 
commented upon. Eramji Besanji Dastur v. Hoe- 
MASJi Pbstanji ,0 . I. Ii. R., 2 Bom., 258 

301 , iQ recover 

purchase-money lohen judgment-debtor had 7io inter- 
est. — Act Vlil of 1859, ss. 257, 258. — Where an 
auction -purchaser at a sale in execution of a decree 
bought the right, title, and interest of the judgment- 
debtor ill the property sold in execution, and it was 
subsequently found that tbe judgment-debtor bad 
no right, title, or interest whatever in thd property, 
it was held that no suit would lie against the decree- 
holder or the judgment- debtor to recover back the 
money which the auction-purchaser had paid. Al- 
though a purchaser might, under section 258 of xict 
VIII of 1859, recover his purchase-money, it was only 
when the sale was set aside for irregularity under 
section 257. Sowdamini Chowdhbain v. Krishna 
Kishor Poddab 

[4 B. L. E., E. B., 11 : 12 W, B., P. B., 8 
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PURCHASERS— 

(5) Recovery of Ptoohase-money— 

Bight to refand of piircliase-money--cow- 

tinued. 

See also Rajibeochujt v. Bimalamoni Dasi 

[2 B. L. R., A. C., 82 

362. Suit for refund 

of purchase-money for property bought at auction- 
sale in execution of decree . — Uncancelled sale. — The 
plaintiff purchased at an auction-sale, in execution of 
a decree, the right, title, and interest of a judgment- 
debtor in certain property. The sale was confirmed on 
November 30, 1866. On proceeding to take posses- 
sion he was opposed by the defendant, who asserted 
that he was in possessoin of the property, and that it 
was his. In a suit under section 268, Act VIII of 
1859, for a refund of the purchase-money, the sale.still 
remaining un cancelled, — Seld that the suit must be 
dismissed ; that section 258 of Act VIII of 1859 
only applied to cases where the auction-sale had been 
cancelled i that the proper course for the plaintiff to 
have pursued was to have brought a suit under sec- 
tion 269 of Act VIII of 1859 for a declaration of the 

* judgment-debtor^ s right, title, and interest in the 
iDroperty. Bisseswar Panday x, Bhagwan Das' 

[3 B. L. R., A. C., 301: 12 W. R., 176 

363. Want of inter- 

est in debtor. — Civil ^Procedure Code, 1882, ss. 313, 
315. — Purchase of property cohere debtor has no 
saleable interest. — Under section 313 of the Code of 
Civil Procedure a purchaser at a sale in execution of 
a decree may resist the confirmation of the sale and 
prevent its conclusion, while under section 315 he 
may apply, after the confirmation of the sale, for re- 
fund of the purchase -money on the ground that no- 
thing passed by the sale. To entitle a purchaser, 
under paragraph 2 of section 315 of the Code of Civil 
Procedure, to a, refund of purchase-moneyj it is not 
necessary that a Court should have decided in other 
proceedings that the judgment-debtor had no saleable 
interest in the property which purported to be sold, 
or that the purchaser should have obtained actual 
possession and have been deprived thereof. Siva- 
EAMA V. Rama , . ' , I. L. R., 8 Mad., 99 

364r. — Suit by pur- 

chaser for purchase-money.— Civil Procedure Code, 
1882, ss. 313, 315. — Debtor without saleable interest. 
Per Stbaig-ht, Oldfield, and Tyrrell, JJ.— That 
the words in section 315 of the Civil Procedure Code, 
no saleable interest, mean nothing to sell,^^ and 
are not intended to confine the cases in which a pur- 
chaser at an execution sale shall be entitled to receive 
back bis purchase-money, or to those in which the 
judgment-debtor, though having an interest, such in- 
terest is, by prohibition of law or for some other reason, 
unsaleable, Seld by the Pull Bench that a purchaser 
at a sale in execution of a decree can maintain a suit 
against the decree-holder for recovery of his purchase- 
money, when it is found that the judgment-debtor had . 
no saleable interest in the property sold, and he is not | 


continued. 

16. SETTING ASIDE SALE— RIGHTS OP 
PURCHASERS — continued.'^ 

( b ) Recovery of Purchase-money— 

BigM to refund of purcliase-nioney— 

tinued. 

limited to the special procedure in the execution de- 
partment mentioned in section 315. Munna Singh 
V. Gajadhar Singh . . I. L. B., 5 AH., 577 

365. Purchaser de^ 

prived of property, judgment-debtor having no in- 
terest in it.— Application for refund of purchase- 
money . — Civil Procedure Code, 1877, s, 315.— 
Where immoveable property was sold in the execution 
of a decree under the provisions of Act VIII of 1859, 
and the auction-purchaser, having been subsequently 
deprived of such property on the ground that the 
judgment-debtor had no saleable interest in it, ap- 
plied under section 315 of Act X of 1877 to the Court 
executing such decree for the return of the purchase- 
money, — Reid that the Court could entertain the ap- 
plication. In the matter of the petition of 
Mulo .... I.L. B.,2 AU.,299 

Contra, Hira Lal v. Karimunnissa ■ 

[I. L. R., 2 All., 780 

366. Collusion with 

judgment-debtor , — Civil Procedure Code, 1882, s. 
315 . — Upon an application for refund of purchase- 
money under section 315 of the Code of Civil Proce- 
dure, the Munsif , being of opinion that the purchaser 
had in collusion with the judgment-debtor run up the 
price of the land at auction far beyond its value, with 
a view to prevent other property attached from being 
sold to satisfy the decree, rejected the application, ex- 
cept as to a sum of R50, which represented the alleged 
value of the judgmeut-debtor^s iuterest in the land 
brought to «sale by the decree-holder. Reid that, as 
the judgment-debtor was found to have no interest in 
the land, the purchaser was entitled to a refund of 
the money paid to the decree-holder. Kunhi Moi- 
DiN V. Tarayil M-oidin . I. L. R., 8 Mad., 101 

367. - Civil Procedure 

Code, 1877, s. 315. — Suit to recover purchase-money 
lohere debtor is found to have no interest , — A pur- 
chaser at an auction sale of property found subse- 
quently ill a suit to which the decree-holder was a 
party to belong to a tbird party, is entitled to re- 
cover back his purchase -money under section- 315 
of the Civil Procedure Code, on the ground that the 
judgment-debtor had no saleable interest in the -pro- 
perty sold. Bbnode Behaei Nundi v. Mohesh 
Chunder Ghosb . . . 12 C. li. B„ 331 

30S, — - . Sale set aside. 

— Suit by auction-purchaser to recover purchase- 
money.— Civil Procedure Code {Act VIII of 1859), 
ss. 256,' 257, 258 (X of 1877), ss. 312, 315.— War- 
ranty. — Caveat emptor , — Certain immoveable pro- 
perty was attached and proclaimed for sale in the 
execution of a decree on the application of the de- 
cree-holder, R., as the property of his judgment- 
debtor, W. objected to the attachment and sale of 
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sTicli property on the ground that it did not belong 
to the judgment -debtor, but was endowed property. 
His objections were disallowed, and the property was 
put up for sale on the 20th July 1875 under the 
provisions of Act VIII of 1859, and was purchased 
l3y K, W. subsequently sued K. to establish his claim 
to the property and to have the sale set aside, and on 
the 18th August 1876 obtained a decree setting it 
aside. Thereupon K, sued JJ. to recover the pur- 
chase-money, alleging a failure of consideration. 
Held that the sale not having been set aside in favour 
of the judgment- debtor on the ground of want of 
jurisdiction or other illegality or irregularity affect- 
ing the sale, but having been set aside in favour of 
a third party who had established his title to the 
property, and there being no question of fraud or 
misrepresentation on the part of the decree -holder, 
the suit was not maintainable. Majih Lochun v. 
Himalamoni Hasi, 2 JB. L. i?., A. C., S2 ; and Soivda- 
mini Choivdhrain v. Krishna KisTior Koddar, 4 B. 
L. E,i F. B., 11, followed. Makundi Lai v. Kaunsila, 
1. L. B., 1 All., 568 ; Neelkunth Sahee v. Asmun 
Matho, 8 N. W., 67 ; and Doolhin Hur Nath Koon- 
weree v. Baijoo Oojha, 2 Agra, 50, distinguished. 
Held, also, that the auction- purchaser could not have 
applied under section 315 of Act X of 1877 for the 
return of the purchase-money, as the provisions of 
that section could not have retrospective effect, and 
would not apply to a sale which had taken place be- 
fore that Act came into operation. In the matter of 
the petition of Mulo, I. L, B., 2 All., 299, dissented 
from. Per Straight, J. — That, had the provisions 
of that section been applicable, instead of instituting 
a suit, the auction-purchaser should have applied for 
the return of her purchase-money in the execution 
of the decree. Hiba Lal v. Karim-un-nisa 

[I. B., 2 AU., 780 

869. — - — — — - Sale hg Sheriff^ 

under writ of fieri facias. — Sale subsequently de- 
clared invalid. — Suit to recover pttr chase-money . — 
Liability of execution- or editor. — Civil Procedure 
Code, 1859, ss. 201, 242. — The plaint in a suit by A. 
against B. stated that, in a suit in which B. had re- 
covered Judgment against C., a writ of fi. fa. was, 
on 18th June 1866, issued on the application of B., 
directing the Sheriff of Calcutta to levy the judg- 
ment-debt by seizure, and, if necessary, by sale, of 
the property of C. in Bengal, Behar, and Orissa, or 
in any other districts which were then annexed or 
made subject to the Presidency of Fort William in 
Bengal ; that the writ did not authorise the execu- 
tion thereof against immoveable property in Oudh 
that nnder the writ the Sheriff, acting under instruc- 
tions from B., seized and put up for sale the right, 
title, and -interest of C. in a talook in Oudh, which 
was purchased by D., to whom the Sheriff executed 
a bill of sale, and on receipt of the purchase-money 
paid a portion thereof to B. and the balance to C., 
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and put B. into possession of the property, and he 
remained for some time in possession and in receipt 
of the rents and profits ,• that, eventually, in proceed- 
ings in Oudh, instituted by B. for partition of the 
property purchased by him, the sale was pronounced 
to be null and void and was set aside, and D. was 
removed from possession ; and that the plaintiff sued 
as the executor of B. to recover the whole of the 
purchase-money from B. Held, on appeal, affirm- 
ing the decision of Pheae, J., that the plaint dis- 
closed no cause of action •, first, because a purchaser 
who, after the execution of the conveyance, is evicted 
by a title to which the covenants in the conveyance 
do not extend, cannot recover the purchase-money 
from his vendors ; second, because the Sheriff was not 
the agent of B. for the sale of the property, and 
therefore no privity of contract existed between B. 
and B.] third, because B. having been for some time 
in possession of the property and in receipt of the 
profits thereof, there had not been a total failure of 
consideration, and the plaintiff accordingly could not 
maintain the action in its present shape, — viz., for 
money had and received. The judgment of the 
High Court in Bissessur Ball Safioo v. Eamtuhul 
Singh, 11 B. L. B., 121, explained by Pheae, J., and 
sections 201 and 242 of Act VIII of 1859 observed 
upon. Doeab Ally Khan v. Moheeooddebn 

[I. L. B., 1 Calc., 55 : 24 W. R., 872 

In the same case on appeal to the Privy Council it 
was held as follows : A writ of fieri facias issued 
to the Sheriff authorises him to seize the property of 
the execution-debtor which lies within his territorial 
jurisdiction, and to pass the debtor^ s title to it with- 
out warranting that title to he good. But if the 
Sheriff acts ultra vires, — e.g., if he seizes and sells pro- 
perty not within his jurisdiction, — he cannot invoke 
the protection which the law gives him when acting 
within his jurisdiction, and he stands in the same 
position as an ordinary person who has sold that 
which he had no title to sell. Since there is not in 
India the difference between real and personal estate 
which obtains in England, and moveable and im- 
moveable property there are alike capable of being 
seized and sold under a writ of fieri facias, the re- 
sponsibility of the Sheriff in respect of sale in that 
country is governed by the law relating to chattels, 
rather than by that relating to the sale of real estate. 
A Sheriff, who in his official capacity seizes and sells 
property, undertakes by his conduct that he has legal 
authority to do so. When, from his having acted 
beyond the territorial jurisdiction of the Court whose 
officer he is, the sale becomes inoperative and ineffec- 
tual, the purchaser may have a case for relief as 
against the judgment- creditor who has received the 
purchase -money, if it should appear that the Sheriff 
has acted under his authority and by bis express 
directions. DoRAB Ally ' Khan tj. Executoes oe 
Mohbeoodhebn . . I. L. E,, 3 Gale., 806 
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S. C. Doeab Ally Khan v. Abdool Azeez 

[L. B.5 5 I. A.5 116 : 2 C. L. E,., 529 

370. Payments of 

purchase -money on an agreement as to possession 
behoeen purchaser and execution-creditor. — Sale 
subsequently set aside. — Suit fur purchase-money . — 
Accord and satisfaction. — On tlie 9tli of October 1866 
the Sheriff of Calcutta executed a bill of sale to A. of 
a certain talooff situated in Oudh, of which A. after- 
wards obtained possession. In consequence of an im- 
pression that the sale was illegal A. directed the 
Sheriff not to pay the money to i?., the execution- 
creditor, and the money remained in the hands of the 
Sheriff until the 24-th of October 1867, when A. 
directed the payment of the money to P. in conse- 
quence of an arrangement then come to between A. 
and B. to the effect that, if A. should be ousted 
from tbe possession of the property within a year, B. 
should take measures to reinstate him at his (Bds) 
expense. A, died without heirs in July 1868, and the 
Government of Oudh, not being aware that A. bad 
left a will, took possession of the talook partly as 
on an escheat, and partly because there were arrears 
of revenue due on tbe property. On tbe 2nd of 
October 1868 an order ivas passed by the Collector 
of the district in which the talook was situate, de- 
claring the sale by the Sheriff illegal, and directing 
the return of the talook to its former owners, which 
was done in April 1869. In a suit brought by A.’s 
executors against B. in September 1872 to recover 
the purchase- money, as money had and received, as 
upon a total failure of consideration, — Held that the 
agreement of the 24th of October 1867 operated as 
an accord and satisfaction of all rights which A. 
might have had to a return of the purchase-money 
or to damages, and that the only remedy which A. 
had was an action on the agreement. JSeldy also, 
that’no breach of the agreement of 24th of October 
1867 had in fact occurred, and that, even if the 
agreement had been broken, tbe suit was barred by 
limitation. Doeab Ally Khan v. Abdool Azeez. 
Abdool Azeez v. Doeab Ally Khan 

[I. L. R., 6 Calc., 356 

371. ■ ■ Purchase of 

surplus proceeds of revenue sale afterwards set aside. 
— Suit to recover purchase-money. — Voluntary pay- 
ment. — All estate of which U. was one of the regis- 
tered shareholders was sold for arrears of revenue, 
and the amount realised, after deducting the arrears 
and the expenses of the sale, remained in deposit 
with the Collector. S., the holder of a decree against 
B.y notwithstanding objections made by caused 
the interest of M. in the surplus proceeds in the 
hands of the Collector to he attached and sold in 
execution of his decree. At the execution sale R.^s 
interest was bought by B., and from the money 
paid by him the judgment-deb fc of /S'., and the 
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debts of other judgment creditors of 5., were satis- 
fied. In the meanwhile 11. brought a suit to set 
aside the revenue sale of the estate, and obtained a 
decree in his favour in the High Court. B. then ap- 
plied to the Collector for R!s share of the surplus 
proceeds, but his application was refused. In a suit 
by B, against R. to recover the price he had paid at 
the execution sale,— R’eM, reversing the judgment of 
the High Court, that such a suit could not be main- 
tained. Ram Tuhul Sing-h v. Biseswae Lall 
Sahoo , 15 B. L. R., 208 : 23 W. B., 305 

[L. R., 2 I. A„ 131 

Reversing the judgment of the High Court in 
Bissessue Lall Sahoo v. Raai- Tuhul Singh 

[11 B. L. B., 121 : 19 W. R., 351 

372, Suit to recover 

purchase-money when sale is set aside, — Minor . — 
Costs. — Fraud. — A decree -holder fraudulently caused 
the sale in execution of his decree of certain immove- 
able property belonging to a minor. The minor 
brought a suit for a declaration that such sale was in- 
valid and obtained possession of the property from 
the auction-purchaser. The auction-purchaser sued 
the decree-holder to recover his purchase-money and 
the costs incurred by him in defending the suit 
brought by the minor. Held per Peaeson, Tuener, 
Spankie, and Oldeielb, JJ"., it being found that 
the auction-imrchaser was not a party to or cogni- 
sant of the fraud on the part of the decree -holder, 
that neither the mere fact that the auction-purchaser 
knew that he was purchasing the property of a 
minor, nor the mere fact that he did not ascertain 
whether or not the sale was justified by the terms 
of the decree, disentitled him to recover the pur- 
chase-money from the decree-holder. Held also 
that, being innocent of fraud and having purchased 
in the ho7id fide belief that the property of the 
minor was saleable, he was entitled to recover the pur- 
chase-money, Kelly V. Qohind Has, 6 H. TV., 168, 
distinguished. Held, also, that he could not reco- 
ver the costs incurred by him in defending the suit 
brought by the minor, being a suit he ought not to 
have defended. Per Stuaet, C. J.— That the auc- 
tion-purchaser, being guilty of fraud, was not en- 
titled to recover the purchase-money, and, assuming 
that he was innocent of fraud, that, having purchased 
with the knowledge that the property was the pro- 
perty of a minor and without ascertaining that the 
sale was justified by the terms of the decree, he 
could not recover the purchase-money. Makundi 
Lall v. Kaunsila , , I. L. R., 1 AIL, 568 

373. — Decree passed 

ivithout jtirisdicUon, — Suit to recover possession of 
lands sold in execution. — The plaintiff sued to es- 
tablish his right to, and to recover certain lands in 
the possession of which he had been obstructed by 
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the defendant. The plaintiff purchased the lands at 
a sale held in execution of a decree obtained against ] 
the first and second defendants in the Court of the 
District Munsif of Tripassore. The sale was directed 
by the District Munsif of Tripassore. Between the 
date of the decree and the sale, the village in which 
the lands were situated was transferred from the 
jurisdiction of the District Munsif of Tripassore to 
the District Munsif of Conjeveram. Keld that the 
sale was a nullity and conferred no title upon the 
plaintiff, but that the plaintiff was entitled to re- 
cover from the first and second defendants the amount 
of the purchase-money paid by him. Naeayana 
Sawmy Naick V. Sabavana Medaey 

[6 Mad., 58 

374 , — Civil Froeednre 

Code, 1859, ss. 256, 258.— Eight on sale being set 
aside for irregularity. — Eight to recover money ex- 
pended for benefit of indigo factory. — When a sale 
is set aside under Act VIII of 1859, section 256, 
where the purchaser had, before the sale was con- 
firmed, taken possession, laid out money, and received 
rents or profits, and he is turned out some time after 
by reason of such reversal of sale, he should get back 
the money laid out by him for the benefit of the 
estate in addition to his purchase-money and interest 
thereon, and should account to the judgment-debtor 
for the profits received by him. At the same time it 

• would depend upon the circumstances under which 
the purchaser took possession, and the nature of his 
outlay, whether he ought in equity to be allowed to 
claim reimbursement of the money expended by 
biin. Where a purchaser bond fide took possession 
of the property, and from time to time laid out 
money thereon, because he thought that otherwise 
from its peculiar nature it would become even worse 
than valueless {e.g., making advances in an indigo 
concern lest ‘the opportunity of the season should 
■ pass away), it was held that he was entitled to have 
it made a condition of setting aside the sale that he 
be repaid so much of the outlay as he could show was 
beneficial to the estate i he accounting for the rents 
and profits realised by' bim. Mor&an v. Abdool 
Hye . . . . , 23W.R., 393 

Confirming order setting aside sale. Abdool Hye 
V. Macrae . . , . 23 W. R., 1 

375, Suit by pur- 

chaser for interest on purchase-money. — Act VJIX 
of 1859. — Act X of 1877, s. 315.— rh. judgment- 
debtor, whose property had been sold in execution of 
a decree under Act VIII of 1859,- appealed fi’om 
tbe order disallowing his application to set aside the 
sale, after Act X of 1877 (Civil Procedure Code) 
came into force. Tbe Appellate Court set aside, the 
sale. The' purchaser sued the decree-holder for in- 
terest on the purchase-money and the expenses of 
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the sale, the purchase -money having been returned 
to him, under the order of the Court executing the 
decree, without interest and less siicli expenses. 
Seld by tbe Pull Bench that the provisions of Act X 
of 1877, and not of Act VIII of .1859, were appli- 
cable to the determination of the matter in dispute 
in the suit. Xeld by the Divisional Bench (Straight 
and TYEEEiiii, JJ) that, with reference to the rul- 
ing of the Pull Bench, the suit was maintainable. 
Seld, also, by tbe Divisional Bench that, under the 
circumstances of the case, the plaintiff ought not to 
be granted tbe relief sought. Raghubae Dayal v. 
Bank of Upper India , L L. R., 5 All., 364 

SALE OP GOODS. 

See Cases under Contract, 

See Contract Act, s. 73. 

[15 B, L. R., 276 
See Contract Act, s. 78. 

[L L. R., 4 Calc., 801 
See Shipments . . . 5 B. L.'B., 619 
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1. BENGAL, 

Beng. Reg. X of 1819, s. 36. 

— Possession of salt. — Arrangement by Government. 
— The absence of a protective document makes salt 
contraband. But, where the Government has made 
such an arrangement with a particular party as 
places him in possession of a large quantity of salt, 
the element and condition which give a Sait officer 
the jurisdiction to seize salt in the absence of a protec- 
tive document are wanting. Koomabnaeain Roy 
V. Superintendent of Salt Chowkey, Jullessub 

[1 Hay, 247 

2. ^ — Beng. Act VII of 1804, ss. 

12 and 16 . — Confiscation of salt found ivithout 
rowana or pass. — Intention to sell. — If salt exceed- 
ing five seers is found within the limits prescribed 
by section 12 of Bengal Act VII of 1864, unprotect- 
ed by a rowana or pass, the salt is contraband and 
liable to seizure, and tbe parties transporting it are 
punishable under section 16. It matters not whether 
any attempt or intention to sell is proved or not. 
Queen v. Ofatulla . , 6 B. L, B., 381 

S. C. Government of Bengal v. Aeatoollah 
[15 W. E., Cr., 21 
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SALT, ACTS AHD REGULATIONS RE- 
LATING TO — continued, ' 

1. BENGAL — continued, 

Beng. Act VII of 1864 — continued, 

S. S. 16. — Mowana^ indorse’ 

ment of, by 'police or customs officers . — A ro- 
waiia, as defined by Bengal Act VII of 1864, is com- 
plete on the face of it without any certificate by way 
of endorsement signed by the Superintendent show- 
ing that the endorsemept made by the preventive 
officers of customs has been examined by him. Sec- 
tion 16 of Act VII only gives power to fine when 
the salt is not specified in a rowana. In the 
MATTER OE THE PETITION OE KiSHORY AIOHTJN 

Pramanick . . « .23 W. B., Cr., 6 

4^ Salt carried partly 

by land and partly by loater, — Where a person who 
had taken a quantity of salt under a rowana for 
transit from Calcutta to his golah, part of the jour- 
ney to be performed by water and part by land, con- 
veyed a portion of it to his golah where the rowana 
was, and was conveying the rest in two separate 
batches by land, it was held that he could not be 
convicted under Bengal Act VII of 1864, section 16. 
Queen u. Chundee Churn Dass 

[22 W. R., Cr., 71 

5. ' ss. 16 and IS,— Posses- 

sion of contraband salt. — In a case of a conviction 
under section 16, Bengal Act VII of 1864, for having 
in possession contraband salt, the Sessions Judge re- 
commended that it should be set aside on the ground 
that the salt had already reached its destination, and 
was not en route ,* section 18 consequently not apply- 
ing, The High Court set aside the conviction ac- 
cordingly. Queen v, Chundro Mohun Bhoota 

[22 W. B., Cr., 82 

0, SS. 16 & 21. — Posses- 

sion and sale of salt. — A. was convicted under sec- 
tion 16, Bengal Act VII of 1864, and B, under sec- 
tion 21 of the same Act, the former with having had 
in his possession salt not covered by a rowana, and 
the latter with having sold to A. the said salt. Held 
that the conviction of A. under section 16 was ille- 
gal, the salt in his possession having been a portion 
of salt for which B. had taken out a rowana, but that 
the conviction of B. under section 21 was imoper, as he 
had failed to certify the salt sold by him to A. on the 
back of the rowana. In the matter oe the peti- 
tion OP Bhaq-but Dby , . 18 W. B., Or., 64 

7, s,Vl,'^Infiiction of penalty 

on oivner and servant. — In a case of conviction, 
under Act VII of 1864, of having in possession 
contraband salt, the penalty cannot be indicted 
on the owner of the salt and also on the servant or 
gomashta of the owner who has the salt in his pos- 
session, as the possession of the latter is the posses- 
sion of the former. In the matter oe the peti- 
TiON OE Gunoadhur Sahoo . 22 W. B., Cr., 9 

— s. 18. — Confiscation of salt, 

— ‘Power of releasing from confiscation. — By section 
18, Bengal Act Vil of 1864, salt, not being con- 
veyed by the route' and to the place prescribed 


SALT, ACTS AND -REGULATION'S RE- 
, LATING continued. 

1. BENGAL— core/ 

Beng. Act VII of 1864, s. 18 — continued, 

in the rowana, becomes absolutely confiscated. The 
power of releasing any such salt is vested in the 
Board of Revenue under section 39, and not in 
the Magistrate. Queen v, Boihonath 

■ [7 W. B., Cr., 48 

9. Conviction of both pr in- . 

cipal and agent. — The High Court in this case up- 
held the conviction by the Magistrate, under Bengal 
Act VII of 1864, section 18, both of the owner of 
contraband salt and of his agent who was trans- 
porting the salt, and declined to direct the Magis- 
trate to pass sentence on the manjees of the boat in 
which the salt was being transported when seized, tbeir 
boat having been already confiscated by the Magis- 
trate. Queen v. Mohun Mohun Pal Chowbhry 

[23 W. B., Cr., 7 

2. MADRAS. 

10. Act ^ XVII of 1840.— 

sion of salt’earth, — Being in possession of salt- 
earth, from which salt may he manufactured, with 
the object of making salt, is an offience under the 
salt laws. Anonymous . . 4 Mad., Ap., 53 

11 . Mad. Beg. I of 1805, S. 18. 

— “ Spontaneous saltf Possession of. — Salt Bxcise 
Act, 1871 . — ‘‘ ^Spontaneous salt is salt which, pro- 
duced naturally, requires no process of manufacture 
to render it suitable for human consumption. To 
collect spontaneous salt for domestic consumption, 
or to he found in possession of it for that purpose, 
or to be found in the act of conveying it home 
from the place in which it is collected, are not, 
per se, acts prohibited by Regulation I of 1805, 
section 18. JSemble, — In districts to which the Salt 
Excise Act, 1871, is extended, to obtain or to be 
found ill possession of spontaneous salt under circum- 
stances which show an intention to evade payment of 
the excise is an offence. Anonymous Case ' 

[I. L. B., 3 Mad., 17 

12. Salt-earth, Collection 

of or possession of. — The collecting of salt-earth from 
salt-swamps, or the being in possession of salt-earth 
for the purpose of making salt, is not an offence 

‘ within the meaniug of section 18 of Madras Regu- 
lation I of 1805. Reo. ' 0 , Pyla Atchi 

[I. L. R., 1 Mad., 278 

13 . Mad. Act I of 1882, s. 

26. — Possession of salt-earth. — The possession of 
earth impregnated with salt, not being a natural 
saline efflorescence or deposit, is no offence under 
section 26 of the Salt Laws Amendment Act, 1882 
(Madras). Queen v. Thunji 

[I. L. B., 7 Mad., 168 

, 14. el. 3 ; s.27 (e). — Salt I'm- 

ported from foreign State, Contraband. — Section 26 
of the Salt Laws Amendment Act (Madras Act I of 
1882) makes it penal to import salt by any route 
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SALT, ACTS AND BEGULATIOKS RE- 
LATING TO — continued, 

2. MADRAS — continued. 

Mad. Act I of 18823 el, 3 ; s, 27 (e)— co?a- 

timied, 

not legally sanctioned for tliat purpose, and also 
to possess salt tnown to liave been imported in 
contravention of tlie Salt laws ; and section 27 of 
tbe said Act authorises, inter alia, the Governor in 
Council to make rules for regulating the import of 
salt by land. No such rules having been passed in 
1884, P. was convicted of being in possession of salt 
known to have been manufactured in, and imported 
from, the Native State of Pudukottai. Held that 
the conviction was right. QtrEEisi-EMPitESS v. Po- 
DiATHAL « . . I. L. R.j 8 Mad,, 342 

3. BOMBAY. 

15. Acts XXVII of 1837 and 

XXXI of 1850. — Maxim Omnia 'prcesimuntur 
contra spolintorem” — Salt throion overboard to 
avoid measurement. — Salt removed in excess of per- 

— Applying the maxim '‘Omnia prassumuntur 
contra spoliatorem,” the High Court held that, where 
a vessel was seized on suspicion of having a greater 
quantity of salt on hoard than was allowed by its 
permit, and immediately afterwards a number of men 
boarded the boat, and, with the assistance of the 
agent of the owner, threw a considerable quantity 
of salt overboard, a presumption arose that there was 
an excess of salt on hoard at the time of the seizure 
beyond the amount allowed by the permit. Where 
under a permit to pass a certain number of maunds 
of salt on which duty has been paid, an amount in 
excess of siicli number is removed, the whole of such 
salt must he considered as removed contrary to the 
provisions of the Salt Acts (Act XXVII of 1837 and 
Act XXXI of 1850) ; and the whole of such salt, and 
not nierely the excess, is, under these Acts, liable to 
contscation. Peamji Hoemasji v. Commissionee 
OF Customs , . .7 Bom., A, C.j 89 

16. Jdemoval of salt . — 

Property in salt naturally formed. — Theft. — Dis- 
honest removal of salt naturally formed in a creek, 
which was under the supervision of an officer belong- 
ing to the Customs Department, constitutes theft, 
the salt having been legally appropriated by such 
oihcer. {Per Batley and West, JJ.) But removal 
for one^s owui use from a creek, of such salt not 
legally appropriated, constitutes no offence either 
under the Penal Code or Acts XXXI of 1850 or 
XXVII of 1837, though under section 7 of the latter 
Act, made applicable by section 8 of the former, the 
salt removed becomes liable to detention. {Per Lloyd 
and Kemball, JJ.) Reo. v. Mansang Bhatsang 

[10 Bom., 74 

17. — Bom. Act VII of 1873.— 

Act XVllI of 1877. — Duty paid under former Act. 
— Hffect of neio Act hy which duty increased com- 
ing into operation before removal of salt. — Increased 
duty paid under protest. — Suit to recover excess.-— 
Set-off. — Pxcise duty . — Customs . — Prior to the 28th 
December 1877 the excise duty on salt manufac- 
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Bom. Act VII' of '1873 —continued. 

tured in Bombay was 111-13-0 per mannd, and the 
Act which regulated the importation and transport 
of salt ill the Presidency of Bombay was the Bom- 
bay Salt Act, VII of 1873. The plaintiffs, who were 
salt merchants, were desirous of exporting salt from 
the salt-works at Uran and l^auvel, and accordingly, 
under the provisions of Act VII of 1873, made four 
several applications in writing to the Assistant Col- 
lector of Salt Revenue for the necessary permits on 
the following dates, viz.^ 27th November 1877; 
17th December 1877; l7th December 1877; and 
24th December 1877. Each application stated the 
‘amount of salt which it was proposed to export, and 
at the time of sending in such applications the duty 
payable in respect of the amount of salt therein men- 
tioned was paid. Receipts for the duty so paid 
were given to the plaintiffs, and all four applications 
were duly registered before the 28th December 1877. 
The salt comprised in the first three applications 
amounted in all to maunds 20,972, and the whole 
of this quantity, with the exceptionjof maunds 2,748, 
had been removed hy the plaintiffs before the 28th 
December 1877 ; hut at that date no part of the salt 
which was the subject-matter of the last application 
(24th December 1877)^ and which consisted of 
maunds 10,483, had yet iDeeii removed. - On the 28fcli 
December 1877, Act XVIII of 1877 came into force, 
by which Act the excise duty on salt manufactured 
in Bombay was raised from Rl-13-0 to E2-8-0 per 
maund, and on that day the sarkarknn refused to 
allow the plaintiffs to remove the balance of the 
first three lots {viz.^ 2,748 maunds) or the last lot of 
maunds 10,483, unless an additional duty, at the 
rate of eleven annas per mannd, was paid in respect 
thereof, alleging that the same w'as leviable under 
Act XV III of 1877. The plaintiff’s paid under pro- 
test the additional duty demanded, amounting to 
R9, 096-5-0, and exported the salt to British Mala- 
bar, having previously obtained certificates from the 
Collector that excise duty, at the full rate of iE2-S'0 
per maund, had been paid upon the said salt. On 
production of these certificates at the ports of Bri- 
tish Malabar, the salt w^as admitted free of customs 
duty, 'i'he plaintiff’s subsequently brought this suit 
to recover the said sum of R9,096-5-0, together with 
a sum of Rl,000 damages alleged to have been sus- 
tained hy reason of the delay in removing the salt 
caused by the conduct of the sarkarkun. The 
plaintiffs contended that having paid the duty in 
respect of the salt comprised in the four applications, 
and the said duty haviug been received by 4116 Col- 
lector before Act XVIIl came into force, they were 
not liable to pay any further duty, and that Act 
XVIIl of 1877 did not apply to the said salt. The 
defendant contended that the additional duty was 
rightly levied on the salt, and further claimed to 
set-off 'against the plaintiff's^ claims the sum of 
R9, 056-5-0 which the plaintiffs would have been 
obliged to pay in importing the salt into British 
Malabar if they had not already paid it to .the 
authorities in Bombay, hut from payment of which 
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BALT, ACTS AHB REGULATIONS RE- 
LATING TO — continued, 

3. BOMBAY — continued. 

Bom. Act Vll of 1873 — continued, 

tliey* bad been exempted on production of tbe certi- 
ficates above mentioned. Keld that on tbe 28tb 
December 1877 tbe plainti:ffs bad acquired tbe right 
to remove tbe salt, whenever they might think pro- 
per, by simply complying with tbe usual forms 
required by Act VII of 1873, and that Act XVIII 
of 1877 did not operate retrospectively so as to 
destroy that right and to impose on tbe plaintiffs a 
heavier burden as a condition of their removing tbe 
salt. Meld also, however, that as tbe salt was al- 
lowed to pass free into British Malabar on the 
strength of its having already paid tbe duty of 
il2-8-0 per maund at Bombay, tbe sum of E.9,096-5-0 
must be deemed to have been appropriated by tbe 
plaintiffs to the payment of tbe customs duty pay- 
able on tbe importation of the salt into tbe ports of 
British Malabar, and w^as, therefore, no longer reco- 
verable from tbe defendant. Tbe plaintiffs, by ap- 
plying to tbe Collector of Customs at Bombay for 
certificates that tbe duty bad been paid, by j)resent- 
ing them at tbe Malabar ports, and claiming, in 
virtue of such certificates, that tbe salt should be 
admitted free of customs duty, virtually appropri- 
ated tbe B9,096-5-0 excess of excise duty (which 
remained in tbe bands of the customs authorities as 
money bad and received to tbe use of tbe plaintiff*) 
to the payment of tbe enhanced customs duties at 
such ports. Beito ‘o. Seoeetary oe State eor 
iNbiA . , , I. L. B., 6 Bom., 251 

SALT ACTS, BREACH OF— 

8ee Sentence— Imprisonment — Impri- 
sonment IN DEFAULT OF FINE. 

[I. L. R.j 4 Mad., 335 ; 335, note 

SALVAGE. 

Bee Small Cause Court, Mofussil — Ju- 
risdiction — SALVA as . 9 W. R., 252 

Principles of salvage lien, 

—Right to salvage . — A claim to salvage is founded 
on a principle of eqnity which tbe Courts of British 
India are bound to recognise. It accrues irrespect- 
ively of tbe circumstance that the rescue is from a 
danger incurred on inland waters, or of tbe circum- 
stance that a portion of tbe services may be rendered 
from the shore. A boat laden with indigo seed left 
Permit Ghat, about three miles above tbe pontoon 
bridge over tbe Ganges at Cawnpore, on tbe morn- 
ing of tbe 6tb of August. While tbe boatmen were 
endeavouring to cross tbe stream, tbe boat struck 
tbe bridge at a point where tbe current was running 
with a velocity of 530 feet per minute. Tbe boat 
came athwart two of tbe pontoons, and by tbe pres- 
sure of tbe stream canted over on its side. Prom 
this cause, and also from tbe strain and other inju- 
ries, it began to take in water. Had it been allowed 
to remain in this position, tbe bridge must have 
broken from its moorings, or, more probably still, 
the boat and cargo wmuld have been submerged. 
Tbe persons in charge of tbe bridge might have at 


SALVAGE.— Prineiples of salvage lien— 

continued, 

once obviated all danger to tbe bridge by submerg- 
ing tbe boat. They took measures to relieve the 
strain on tbe bridge and to remove tbe cargo. It 
was impossible to remove tbe boat until tbe whole 
of the cargo bad been discharged. This was done, 
and the boat was towed to a place of safety, and tbe 
cargo was removed and stored in a warehouse. 
Meld that a right to salvage accrued.^ Persons in 
these provinces, to whom a right of salvage has 
accrued, are entitled to retain the property saved 
until a reasonable sum has been paid or tendered to 
them in satisfaction of their claim. Gilmore n. 
Boss 6 N. W., 311 

2 . Services entitling vessel to 

salvage. — Toioage. — Where a ship is in a condition 
of actual peril, and tbe services of a tug are sought 
for and directed to tbe purpose of releasing her from 
that condition, such services are salvage services. But 
where there is nothing in those services as regards 
risk or exertion or other conduct of the salvors to 
make them differ from ordinary towage services, their 
reward should be estimated as for towage with sal- 
vage liberality. In the matter of the “ Ala- 
bama , » . 2 Ind. jur., N. S., 139 

3. Towage, — ‘Extra- 

ordinary towage , — Claim of master and crew . — 
Award. — Apportionment. — The 8. S. €., while em- 
ployed as a Government transport to convey troops 
and stores from Bombay ‘to Bgypt, broke her screw 
shaft and became disabled. While in that condition 
tbe S, S. M. B. met her and towed her back to Bom- 
bay, tbe voyage occupying eleven days. Tbe owners 
of the S. S. C. settled tbe claim of the owners of the 
S. S. M. B. for E37,500, but refused to recognise 
any separate claim to remuneration in tbe plaintiffs, 
tbe master and crew of tbe S. S. M. B. Meld that 
tbe services rendered were, under all tbe circum- 
stances of tbe case, salvage and not merely towage 
services, and that I 110,006 was a fair remuneration 
for tbe master and crew of tbe salving vessel, to be 
apportioned, S4,000 to tbe master, the rest to tbe 
crew according to tlieir ratings. Tbe plaintiffs held 
entitled also to one thirty- second part of tbe freight, 
if any, which might be recovered by tbe S. S. C. 
under her charter party with tbe Indian Govern- 
ment. If towage leads to tbe rescue of a vessel in 
actual danger, or in reasonable apprehension of 
danger, tbe ser\fices should be remunerated as sal- 
vage. When tbe steam power of tbe salving vessel is 
tbe efficient cause of the salvage, tbe owners are 
entitled to the larger share of the reward. This is 
especially tbe case where tbe master and crew of the 
salving vessel incur no risk to life. But tbe reward 
of tbe latter ought nevertheless, in tbe interests of 
commerce and humanity alike, to be on a liberal 
scale. Tbe rule no longer obtains which made tbe 
salvage ‘ reward proportionate to tlie value of the 
salved ship. Tbe Courts are only bound to give sucli 
amount as is fit and proper with reference to all tbe 
circumstances of the case, including value. Raffint 
t;. S. S. « Chilka . I. L. B., 7 Bom,, 196 
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SALVAGK — continued. 

4 ^ Calculation of salvage 

award.— earners. —The Court is bound to con- 
sider the time, labour, shill, enterprise, and risk of 
the salvors, as well as the value of the property 
engaged in the service ; and also the degree of danger 
from \vhi<!h the property is rescued, and the value of 
the property so rescued. Steamboats are entitled to 
a higher rate of reward than other vessels by reason 
of the promptness with which they are enabled to 
render services iti such cases. In the matteh oe • 
THE “Lady Jocelyn . . .2 Mad., 355 

5 ^ ^ Goods put on flat 

■during squall. — A dinghee laden with gilders valued 
at 1120,000 was being propelled across the river ’when, 
a squall coming on and the dinghee being in some 
danger, the gilders were taken on board a flat for 
safety, and kept there till the squall subsided. Held 
that the owners of the flat had no claim for salvage, 
and that El 50 was a fair remuneration for services 
rendered. Uena Chxjbn Chetty n. Goedon 

[1 Hyde, 212 

SALVAGE LIEHe 

See Lien , , ■ I. L. R., 2 Calc., 58 

SAHAD. 

See Settlement— Expieation op Settle- 

MENT . . I. L. K., 4 Bom., 367 

— for collection of rents by go- 

mashta. 

See Stamp Act, 1862, scH. A, cl. 43. 

[1 B. H B., E. B., 55 

Title under— 

See Ohdh Estates Act. 

[I. L. R., 3 Calcr., 645 

1 , Construction of sanad.— 

Mohurrari. — Stmhle, — The word “mokurrari’’ in a 
sanad does not necessarily import perpetuity. Gov- 
ebnment op Benoal V. Japur Hossein Khan 

[5 Moore’s I. A., 467 

2, Istemrar sanad ^ 

'Effect of . — '.riie effect of the istemrar sanad is to as- 
certain and limit the demand of the Government for 
revenue and to recognise and confirm, subject to this, 
the proprietary rights already in existence. Katama 
Natohiar v, liajak of Shivagunga^ 9 Moore^s I. A., 
539, distinguished. Cannammal Aiyae v. Vijaya 
Bagunada Khnoasamy Singapulliar 

[8 Mad., 114 

3, Eight to cut 

timber, — Fresoriptive title , — Construction of grant. 
— In construing grants by former Governments, the 
rule of English law as to the construction of grants 
to the subject by the Crown is the correct rule to 
he applied by the Courts in India. Where a sanad 
contained only the words “The village of Mauavali 
has been conferred on you as inam, to he enjoyed by 
you, your son, and grandson. The Government dues 
of the village, — mz,, the koolhale koolkunoo {i.e.. 


S AH AD.— Construction of sbuslA— continued, 

all taxes and assessments), xmesent taxes and future 
taxes, together with the house tax hut exclusive of 
haks due to hakdars, shall continue to he debited 
from year to year, from the year next succeeding,^'— 
it was held that the plaintiff’s sanad did not operate 
as an alienation of .the soil of the villages, or confer 
on him a proprietary title in it, and therefore gave 
the plaintiff no right to the timber growing upon 
the soil. The owner of such a sanad, having only a 
right in the revenues and none in the soil of a vil- 
lage, cannot by thirty years' user heconie the pro- 
prietor of the timber. Vaman Janardan Joshi v. 
Collector op Than a . .6 Bom., A. C., 191 

4^ ; — Grant of ^village 

by Government, Existing rights Iww affected by . — 
The grant of a village by Government, whether 
native or ■British, is subject to all existing rights 
against Government, whether or not the deed of 
grant contains an exception or reservation of such 
rights. Government cannot, by alienating its own 
rights in a village, albeit that the sanad purports to 
grant the village as a whole, extingnish or affect any 
substantive right, therein appertaining to third per- 
sons, or convey to the grantee any larger or better 
estate or interest than was vested in Government. 
BeSAI HiMATSINGJI JORAVAESINGJl V. BhAYABHAI 

Kayabhai . . . I. Ij. B., 4 Bom., 643, 

5. Grant by Govern^ 

went. — Property in the soil. — A sanad by the State 
purporting to grant a village in inam, “ including the 
waters, the trees, the stones and quarries, the mines, 
and the hidden treasures, but excluding the bakdars 
■ and inamdars,"— to be a grant by the State of 
such proprietary right as it had in the soil of the 
village to the grantee. It is not open to the grantor 
to say that such words as the above mean nothing 
hut land revenue. The saving of the rights of tlie 
hakdars and inamdars does not prevent the property 
in the soil, so far as it can be regarded as vested in 
Government, from passing to the grantee. Batji 
Nabayan Mandlie^). Badaji Bapu ji (Mamlatdar 
OP Katnagiei) , , . I. L. R., 1 Bom., 523 

0^ ^ Office of blioonyee 

in Cuttack. — Jagirdari right. — Plaintiff's ancestor 
held certain lands from Government under a settle- 
ment at a fixed rent of BlO-13-0, hut was subsequent- 
ly appointed hhoonyee with a remuneration of BG-S, 
recoverable by deduction from the rent, leaving only 
6 annas and 4 pies payable to Government by way 
of rent. Meld that the sanad of appointment to 
the office of bhoonyee created no jagirdari right, hut 
that, on the contrary, the reservation of the rent of 6 
annas 4 pies seemed to indicate that the tenancy 
remained, giving no right of exclusive occupancy to 
plaintiff as against defendant. Choitttn Mohantee- 
V. Bhikaeee Mohantee . , 17' W, R., 410 

7, : Mature of estate 

assigned. — Prohibition of alienation. — The zemindar 
in possession by a sanad conveyed to A,, as the head 
of a branch of the grantor's family, an estate, part 
of the zemindari, in lien of maintenance to which 
A, was entitled out of the zemindari, “to hold 
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and enjoy possession from generation to generation,” 
subject to an allowance for maintenance to a certain 
class of the family described as lowahokans ” and 
“ motalokaiis ” (dependants' and relations). A’s heir 
afterwards alienated a part of the estate for a valu- 
able consideration. Meldy first, in the absence of evi- 
dence of any class of persons answering the description 
of ‘"'lowahokans” and inotalokans” (which might 
have created a trust), that A. took an absolute estate 
in the lauds assigned to him ; and, secondly, that the 
limitation in the sanad from generation to genera- 
tion ” did not create such an estate as -to operate as a 
bar to alienation by sale. Nfesinq-h Deb v. Eoy 
Koylashnath . . ,9 Moore’s I. A., 55 

3 ; ^ a Hindu, 

granted a talook to his sister, K., by a sanad in the 
following terms : “ You are my sister, I accordingly 

grant you as a talook for your support the three 
villages, H., F., and K., belonging to my zemindari, 
with all rights appertaining thereto, at a tahut juinma 
of K361. Being in possession of the lands and pay- 
ing rent according to the tahut jumina, do you and the 
generations born of your womb successively (santan 
sreni kreine) enjoy the same. No other heir of yours 
shall have right or interest.” At the date of the 
sanad K. had one child, a daughter, C. She had 
afterwards a 'son, who died in her lifetime without 
issue, but whose widow, by his permission, adopted, 
after his death, a son, C, L. K. held undisputed pos- 
session of the talook during her lifetime, and by her 
will devised it to (7., her daughter, and C. L., her 
grandson by adoption, in equal moieties. On K/s 
death, M. 0 ., as heir of his father, S. C., took pos- 
session of the talook, whereupon C. and <7. A., 
claiming under the will of K., sued for possession. 
Meld by the Court of first instance that 0. took 
an absolute estate under the sanad on the death of 
' her mother, K., but that having elected to take under 
her motheris will, and to admit the co-plaintifi C, L. 
to a half share in the estate, both plaintiffs were en- 
titled to maintain the action. Meld by the High 
Court, on appeal, that C7., having been born before the 
date of the sanad, took under it a life-interest in the 
talook in succession to the life-interest of her mother ; 
hilt that, as the plaintiffs had not sued in respect of 
the life-interest, hut claimed under the ■wdll of A"., 
which she was incompetent to make, the suit must he 
dismissed. The term sontan ” hears the wider and 
more general meaiiing of issue, and is not confined 
to male progeny. The true meaning of the words 
"sreni kreme” in a sanad, as gathered from the 
context, was held to he in " succession ” in the sense 
of succession first of the mother, and then of the 
children born of her womb. Meld by the Judicial 
Committee of the Privy Council that the earlier 
■l^ords of the sanad, when read together, w^ere to he 
taken as conferring an absolute estate on K. ; and 
that the effect of the concluding words " no other 
heir of yours, &c.,” was to make the absolute estate 
before given defeasible in the event of a failure of 
issue living at the time of M/s death, in which event 
the estate, was to return to the donor and his heirs ; 
but as that event had not occurred, it followed that K. 
took an estate which she could dispose of by will, and 
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consequently that the plaintiffs were entitled to 
succeed in their suit. Bhoobun Mohini Debia v. 
Hueeish Chunder Chowdhey 

[I. L. E., 4 Gale., 23: SC. L. 'E., 339 
L. K., 5 I. A„ 138 . 
Eeversing the decision of the High Court on the 
whole effect and construction of the sanad in Hueish 
Chundee Chowdhey u. Chuhdee Moneb Debia 

[24 W. E., 268 

9. Grant of OndTh 

falooJc to Mindu widow and her heirs. — Oudli Estates 
Act (I of 1869), ss. 3, 4, 8, and s. 22, cl. 11. — Separate 
property of Mindu zvidoio, Descent of. — A sanadl of a 
talook in Oudh which had been previously confiscated 
by Government was granted with full power of alien- 
ation to the widow of the last owner, a Hindu, and 
to her heirs for ever, her name being entered in the 
first and second lists under Act I of 1869, section 8, 
one condition of the grant being expressed to be that 
in the event of her dying intestate, or of any of her 
successors dying intestate, the estate should descend 
to the nearest male heir according to the rule of primo- 
geniture. Held, in suits against the widow’s daughter, 
that the sanad conferred upon the wfidow and her heirs 
male the full proprietary right and title to the estate, 
and not merely an estate for life with remainder to 
the male heirs of her husband in the event of her 
dying intestate without having alienated it in her 
lifetime. Meld, also, as regards succession, that the 
limitation in the sanad was wholly superseded by Act 
1 of 1869, and that the rights of the parties claiming 
by descent must be governed by section 22 of that Act, 
the provisions of which are not controlled in any way 
by sections 3 and 4 thereof. Meld, further, that under 
clause 11 of section 22 the above talook, which, was 
the separate property of the widows, descended, in the 
absence of a proved custom of her tribe to the con- 
trary, to her daughter in preference to the son of tlie 
daughter of a rival widow and the remote male heirs 
of her husband. Beij Indae Bahadue SiNan .v. 
Jaekee Kobe. Dal Shunkee Bux v. Jahhee 
Koee, Lal Seetxa Bux v. Ja^nkeb Kobe 

[L. R., 5 I. A., 1 : 1 C.Xi. R., 318 

10 . Impariihility of 

zemindari. — Partition. — Succession hy toidoto. — The 
owner of an impartible zemindari, which, though 
forming part of the family property, had hy ancient 
custom been held and enjoyed by tlie eldest male 
member in the direct line,, died leaving four sons and 
an infant grandson, A., by his eldest son, who had 
predeceased him. During the minority of that grand- 
son the four surviving sons executed a sanad which, 
after reciting certain arrangements made hy their fa- 
ther, directed that the zemindari should he held hy 
A., the son of the eldest son. A. and we four also shall 
take in equal shares the inam lands. Until A. attains 
his proper age, we all should jointly manage the 
affairs of the said zemindari. After A. attains his 
proper age the zemindari of the inanl lands allotted to 
him should be delivered over to him, and each should 
confine himself to the share allotted to him,” Cer- 
tain jewellery was also divided in similar manner. A. 
died leaving a son, C., who died in 1865 without issue, 
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but leaving a widow. S[eU by the Privy Council 
(reversing the decision of the High Court of Madras) 
that the sanad amounted to an agreement by which 
the joint family was divided, and that on the death 
of C. his widow was entitled to the zemindari. Peri‘ 
asami v. Feriasamii L. F., 5 I. A., 61, cited, 
Vadbevtt Eanganaya Kamma V. Vadeevu Bttlli 


Ramaiya 


. 5 C. L. K., 439 

11. 


ImpartiMUiy . — 


Heirs F — In 1793 the ancient zemindari of Nuzvid, 
which descended to a single heir, having been before 
British rule a raj or principality held on the tenure 
of military service, was resumed by the Government 
for arrears of revenue. In 1802 the Government 
formed two zemindaris out of it, and granted one of 
them, since called Nuzvid, to the second son of the 
rajas, under a “ sanad-i-inilkiat istemrari,*'’ which de- 
scribed the zemindari lands comprised in it as the six 
pergunnahs of Nuzvidin the Kondapalli Circar,^^ The 
provisions of the sanad did not dilfer from those of 
an ordinary grant under the permanent settlement. 
On the question whether this zemindari was, or was 
not, subject to the same rule of impartibility as that 
to which the ancient and entire zemindari of Nuzvid 
had been subject before 1793, — Held that the six 
pergunnahs granted in 1802 were a new’- zemindari, 
subject only to the ordinary' obligations imposed on 
zemindaris in general ; and the word “ heirs used 
in the sanad construed to mean heirs of the grantee 
according to the ordinary rules of inheritance of the 
Hindu law. The Hansapur case, Beer Pertah Bahee 
V, Fajender Pertah Sahee^ 12 Moore’s I. A., 1, dis- 
tinguished. Venkata Eao Court oe Wards 
[I. Ib. R., 2 Mad,, 128 

S. C. Venkata Narasimha Appa Row-'inNAR- 
AYYA Appa Row . . 6 C. L. B., 153 

S. C. Venkata Narasimha Appa B,ow v. Nar- 
ayya Appa Row. Venkata Narasimha Appa 
R ow V, Court oe Wards . L, B., 7 I. A., 38 

12. — ImpartihilU ^ . — 

Mad. Meg, XXV of 1802. — A zemindari, originally 
impartible, having become the property of the Gov- 
ernment, and having been granted by it to a zemin- 
dar, who, having been appointed by proclamation in 
1801, and having been put into possession, received 
a sanad in 1803, — Held that the zemindari re- 
tained the quality of impartibility. Also that this 
quality had not heeu transmuted into partibility either 
by the passing of the Regulation XXV of 1802, or 
by that law coupled with the issue of the sanad con- 
taining certain of its terms. VenJeata Fao v. Court 
of Wards, L L, F., 2 Mad., 128 (determining that- 
the Nuzvid zemindari could not be identified with any 
estate existing before the sanad of 1802 put it 
on the same footing with ordinary zemindaris), distin- 
guished. Reference made to Beer Pertah Sahee v. 
Fajender Pertah Sahee, 12 Moore’s I. A., 1, as an 
authority for holding that ' a mode of acquisition 
which constitutes property as self-acquired in the 
hands of a member of an undivided family, and there- 
by subjects it to rules of devolution and of disposition 
different from those applicable to ancestral property, 
does not thereby destroy its character of impartibili- 
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ty. Muttu Vaduoanadha Teyae v. Dorasingha 
Tetae . a . . I. L. R., 3 Mad., 290 

[L. R., 8 I. A., 99 

13. — — Pinpartihilitg . — 

Hindu law of succession. — Where an ancient polliem 
was converted into a zemindari with a permanent 
assessment in 1803 by Government, and a “ saiiad-i- 
milkiat istemrari (deed of permanent property) was 
granted to the zemindar with the usual stipulations, 
reservations, and directions, concluding with the 
words, “ continuing to perform the above stipulations 
and to perform the duties of allegiance to the British 
Government, its laws and regulations, you are hereby 
authorised and empowered to bold in perpetuity to 
your heirs, successors, aud assigns at the permanent 
assessment therein named, the zemindari of Sivagiri.” 
Held the Hindu law of succession was applicable, 
subject to such modifications as flowed from the mi|)ar- 
tible nature of the estate. Muttyan Chetti 
Sangili Vira Pandia • Chinna Tambiar 

[I. L. B., 3 Mad., 370 

14 __ Fenffree sanad, 

— Purchaser at Government-sale . — Confirmation is- 
sued by Government . — In 1775 a rent-free sanad was 
granted to M. for having put down wild elephants, 
the consideration in future being to cultivate and 
keep np a body of men and take care of the ryots. J£ 
died and a fresh sanad was, in 1786, granted to K. and 
F., they being thought to he his heirs ; hut in 1807, 
Mds true heirs having established their title, the 
Government gave them a fresh sanad in lieu of the 
one to K, and F., reciting the circumstances. The 
zemindari in which these lands were situated was set- 
tled ill 1802, and was in 1850 sold for arrears of Gov- 
ernment revenue. The appellant claimed to set aside 
the sanad of 1807, on the ground that Government 
had no right to give such a sanad, hut be contended 
that, if it had, it could be set aside by a purchaser at 
a Government sale. Held that: the sanad was not a 
new grant, but a confirmation of the one made before 
the decennial settlement, and that Government was 
competent to give such confirmation. Lopez v. Mad- 
DAN Thakooe , . , 5 B. L. B., 521 

S. C. Lopez v, Mudditn Mohun Thakoor 

[13 Moore^s I. A., 467 : 14 W. B., P. O., 11 

15. Proof of lost sanad.— 

dars, — Proof of title. — Evidence.— Long possession, 
— Mirasidars who bad sanads, but who have lost them, 
and those who never had them, may prove their title 
by other evidence, and long possession is a strong ele- 
ment in such proof. A sanad is nob indispensable to 
the proof of mirasi tenure. A mirasi right or perpe- 
tuity of tenure, like other facts, may be proved by 
various means. Babaji v. Naeayan 

[I. L. B.s 3 Bom., 340^ 

^ — Evidence. — Beng, 

Feg. II of 1819, s. 28. — Beng. Feg. XIV of 1825, s. 
3. — Title. — Where an alleged original sanad was lost, 
the Judicial Committee, in view of the strict nature 
of the proof required in cases of claim under ancient 
sanads by Regulations II of 1819, section 28, and XIV 
of 1825., section 3, and taking all the circumstances 
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SAHAD.—Proof of lost saiiad—co?ifmu^d, 

into consideration, refused to consider the title under 
it established. Foeester v. Secretary or State 
[12 B. L. E,., 120 : 18 W. E,., 349 
L. E., I. A., Sup. VoL, 10 

SAHCTIOM OF BOAED OP EE VENUE. 
See Partition — Form oe Partition. 

[2 N. W., 26 

See Partition — Misoellaneoits Cases. 
[5 B. L. E.j 135 : 13 W. E., 381 

SANCTION OP COUET. 

See Compromise — Construction, Enroec- 
INO, Eeeect op, and setting- aside 
Deeds op Compromise. 

[I. L. E .5 6 Calc., 687 

SANCTION OP GOVERNMENT TO 
SUE. 

See Nawab op Surat , 12 Bom., 156 

SANCTION TO GEAZE CATTLE. 

‘ See Bombay Act I op 18C5, s. 32. 

[I. L. E., 2 Bom., 110 

SANCTION TO PEOCEEDINGS IN 
LUNACY. 

See Lunatic . 8 B. L. E., Ap., 50 
SANCTION TO PROSECUTION. 

Col. 

■ 1. Application .POR, and Grant op, 

Sanction 5508 

2. Where Sanction is necessary , 5509 

3. When Sanction may be granted , 5512 

4. Notice op Sanction . . . 5513 

5. Nature, Form, and Suppiciency op 

Sanction . . . ^ . . 6513 

6. Power to grant Sanction . . 5520 

7. Discretion in granting Sanction . 5523 

8. Fresh Sanction .... 5526 

9. Power to question Grant op Sanc- 

tion 5527 

10. Want op Sanction . . . 5527 

11. Non-compliance with Sanction . 5529 

See Act XXVII of 1870. 

[6 B. L. R., Ap., 98 
■ 15W.B., Cr., 2 
See Appeal in Criminal Cases-— Acts — 
Presidency Magistrate’s Act. 

[I. L. R., 2 Calc., 466 
See Criminal Procedure Code, 1882, s. 
197 (1872, s. 4(36). 

[I. L. E.,’2 Bom., 481 

See District Judge, Jurisdiction op— 
[I. L. E., 7 Mad., 314 

See Registration Act, 1877, s. 82. 

[I. L. E., 11 Calc., 566 
8 B. L. E., 422: 17 R., Cr., 39 
5 B. L. R., Ap., 89 : 18 W. E., Cr., 15 
. 8 B. L. E., 423, note : 14 W. R., Cr., 74 
24 W. R., Cr., 1 


SAHCTIOH TO PROSECUTIOW-eoizfL 

oiued. 

See Registration Act, 1877, s. 83 (isBO, 
s. 95). 

[4 B. L. R., Ap., 69 : 13 W. B., Cr., 21 

See Superintendence op High Court— 
CiYiL Procedure Code, s. 622. 

[I. L. R., 3 All., 508 

1. APPLICATION FOR, AND GRANT OF, 
SANCTION. 

1 , Court to wMcli application 

shLOUld be made. — Criminal ^Procedure Code^ 
1869, s. 169. — An application under section 169 of 
the Criminal Procedure Code, praying for sanction to 
institute a prosecution on a charge of perjury, should, 
as a general rule, be first made to the Court before 
which the perjury is alleged to have been committed. 
In the matter op the petition op Rajah op 
Yenkatageri . . , , 6 Mad., 92 . 

In the matter op the petition op Sheebper- 
SHAD Chuckerbutty . 17 W. R., Cr., 46 

2, Change of incim- 

bents of office of Subordinate Magistrate. — A Subor- 
dinate Magistrate refused to grant sanction for a pro- 
secution under section 169 of the Criminal Procedure 
Code, 1861, on the sole ground that the perjury was 
alleged to have been committed before his predecessor 
in office. Held tliat the Subordinate Magistrate was 
■wrong in his construction of the section. The Court 
before which the perjury is alleged to have been com- 
mitted is to give the permission ; the change of incum- 
bent leaves it still the same Court. Anonymous 

[7 Mad,, Ap., 12 

3, Initiation of ease needing 

sanction. — Initiation by party and by Court . — CW- 
minal Procedure Code, 1861, ss. 170, 1 71. — In a case 
under section 170, Criminal Procedure Code, 1861, the 
initiative was taken by the party interested, and the 
Court took no part in the matter except in the way 
of giving or refusing its sanction. Section 170 con- 
templated cases in which the Court itself' took the 
initiative, but it was not intended that the Court 
should proceed in the manner there described, except 
when the propriety or necessity of doing so is unniis- 
takeahle. In the matter op Koonj Beharee 
Ghur 11 W. R., 171 

4, — Initiation by Court,. 

— Criminal Procedure Code, 1872, s. 468. — False 
charge. — Penal Code, s. 211. — There being nothing 
in the law requiring that sanction to prosecute under 
section 211 of the Penal Code should only be granted 
upon application by a private prosecutor, a District 
Magistrate was competent, under section 468 of the 
Code of Criminal Procedure, of bis own motion to 
direct a prosecution where a complaint had been 
entertained and found to be false by a Magistrate 
subordinate to him. Jugut Mohini Dassee w. 
Madhu Sudhan Dutt . . 10 C. L. E., 4 

5, — Initiation by Court, 

— Criminal Procedure Code, 1872, ss. 470, 471 . — 
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SAHCTIOH TO PROSBCUTIOH— 

mted, 

■ 1. application for, and grant of, 

SAN QTlO^—contimied, 

. Initiation of ease needing sanction — con- 
tinued. 

There was a difference in the proceedings to be 
adopted when a sanction was given under section 
470, and the institution by the Court of its own mo- 
tion. of proceedings under section 471. Gy AN 
Chundeb Roy v. Pbotap Chundee Doss 

[I. li. K., 7 Calc., 208 : 8 C. I.. R., 267 

• 2. WHERE SANCTION IS NECESSARY. 

0 ^ Prosecution of Municipal 

Corporation. — Presidency Magistrates^ Act (IV 
of 1877), s, 39.—PuhUc servant,— k Municipal Cor- 
poration was not a public servant within the meaning 
of section 39 of Act IV of 1877, and might, therefore, 
he prosecuted under the Penal Code without the 
preliminary sanction of the Government required by 
that section. Empbess r. Municipal Cokpobation 
OP THE Town op Calcutta 

[1. 1,. R., 3 Calc., 758 : 2 C. L. R., 520 

7 ^ Prosecution of Judge. — Sanc-^ 

iion of Oovernment. — Criminal Procedure Code, 
1861, s. 167.— The sanction of Government is re- 
quired for the j)rosecution of any Judge, if a com- 
plaint is made against him as J udge. Oonsti'uction 
of section 167 of the Criminal Procedure Code, 1861. 
Anonymous « - .6 Mad., Ap., 22 

3 ^ \Crminal Proce- 

dure Code, 1882, s. 197, — Sanction to prosecute Judge 
for toords uttered on the hencli. — Where a Judge was 
charged with using defamatory language to a witness 
during the trial of a suit, — Meld that, under section 
197 of the Code of Criminal Procedure, the com- 
plaint could not be entertained by a Magistrate with- 
out sanction. In be Gulam Muhammad Shabip- 
UD -HAUL AH . . . . I, li. B., 9 Mad., 4:39 

9 , Offence committed in judi» 

cial proceeding. — False evidence, — No special 
sanction was neededfor the prosecution of a person for 
giving false evidence in a judicial proceeding. Queen 
k Ramaotae Panbe , . 25 W. B., Cr., 5 

10 , Offence under s. 182, Penal 

Code. — Charge mid conviction under different section 
of Penal Code than that for which sanction was 
given. — In a case in which a false charge was brought, 
a Magistrate gave the accused (A.) permission under 
section 169, Code of Criminal Procedure, 1861, to pro- 
secute the complainant (i?.) of an offence under sec- 
tion 211, Penal Code. The Magistrate tried the com- 
plaint of A. as a complaint under section 211, but 
he subsequently framed a charge against M, under 
section 182, Penal Code, and punished him under 
that section. Meld^ with reference to section 168, 
Code of Criminal Procedure, that the offences under 
sections. 182 and 211, Penal Code, being offences 
under Cha^)ter XIV of the Code of Criminal Proce- 
dure, the Magistrate was wrong in tramiiig the 


SANCTION TO PROSECUTION — conti- 
nued, 

2, WHERE SANCTION IS NECESSARY— 
tinued. 

Offence under s. 182, Penal Code— conti- 
nued, '''\ 

charge under section 182 without obtaining the pre- 
vious sanction of the Criminal Court which hehrd the 
previous complaint of JB, Raj Coomab v, KiETiiu 
Ojha . . . . * 13 W. B., Cr., 67 

11, — Prosecution hy 

private person . — Criminal Procedure Code, 1882, s, 
195. — A prosecution under section 182 of the Penal 
Code may be instituted by a private person, provided 
that he first obtains the sanction of the public officer 
to whom the false information was given, or of his 
official superior. Queen-F^npress v. Iladha Kishan, 
I. L. R., 5 All., 36, overruled. • Queen- Empbess ®.* 
JUG-AL IvISHOEE . , I. L. B., 8 All., 382 

■ 12 , Charge under s. 82 of Re- 

gistration Act (III of 1877). — It is not neces- 
sary that sanction should be given before instituting 
a charge under section 82 of the Registration Act. 
GoPi Nath v, Kuldip Sinq-h 

[I. L. B., li Calc., 566 

13. Prosecution for false charge 

in complaint made at police station.— 
Criminal Procedure Code, 1872, s. 468. — A com- 
plaint made at a police station is not made before any 
Civil or Criminal Court, and, if it proved false, prose- 
cution for it did not require the sanction of any 
Court under section 468, Code of Criminal Proce- 
dure. Government of Bengal v. Gokool Chun- 
DEB Chowdhby * . , 24 W, B., Cr.j 41 

Ram Runjun Bhandaei v. Madhub Ghose 

■[25 W. E., Cr., 83 

X 4 . Giving false evidence before 

a police patel. — Criminal Procedure Code, 1872, 
ss. 467, 468.— Bom. Act Fill of 1867 {Village 
, Police), s. 18.— Penal Code {JLVqfl860), ss. 181, 
191, and 193. — A person who makes a false state- 
ment upon oath before a police patel acting under 
section 13 of Bombay’ Act VIII of 1867, gives false 
evidence within the meaning of section 191 of tlie 
Penal Code and is punishable under section 193 1 but 
his trial for that offence required no sanction, a police 
patel not being a Criminal Court within the defini- 
tion of section 4 of the Code of Criminal Procedure 
(see section 468), although offences under Chapter X 
of the Penal Code committed before the same officer 
cannot he tried without a sanction. (See section 467 
of the Code of Criminal Procedure.) Impeeatbix 
®. Iebasapa . . . I. L. B., 4 Bom., 479 

15 . — Prosecution of police patel. 

— CriminalProcedure Codecs, 466. — Bom. 1872, Vil- 
lage Police Act (VIII of 1867), s. 9. — Bom. Police 
Amendment Act (I of 1876). — The prosecution of a 
police patel, for an offence committed by him ki his 
official capacity as such, needs no previous sanction. 
The provisions of the Bombay Village Police Act 
(VIII of 1867), section 9, as amended by the Bom- 
bay Police Amendment Act (I of 1876), render a 
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SASrCTION TO PEOSECUTIOH-co««i. 

nued. 

2. WHERE SANCTION IS NECESSAEY-co». 

tinued. 

Prosecution of police -pSitel—oontimed. 
police patel mnoveable from Ms office without the 
previous sanction of Government, and therefore sec- 
tion 466 of the Criminal Procedure Code (Act X of 
1872) did not apply. Impebatrix -y. Bhaowan 
Bbvbaj . , . I. li. R., 4 Bom., 357 

10 . — Prosecution on alternative 

Cliarge. — Giving false evidence in one Court or in 
another . — Criminal Procedure Code^ 187 2^ S. -470 . — 
When it is intended to charge a person with having 
made a false statement in the Court of a Magistrate, 
or, alternatively, a false statement in the Court of a 
Subordinate Judge, there must be a proper sanc- 
tion for a prosecution on each branch of the alterna- 
tive. lx BE Balaji Sitabam . . 11 Bom., 34 

17. Accused io loJioni 

pardon has been tendered^ Contradictory statements 
of. — False evidence. — When a pardon is legally tender 
ed to the accused under section 337 of the Criminal 
Procedure Code (X of 1882), and the accused makes a 
statement on oath which he retracts in a subsequent 
judicial proceeding, a proper sanction is necessary for 
a prosecution for giving false evidence on each branch 
of the alternative charges. In re Balaji Sitaram^ 
11 JBom.^ 34, followed. Qiteex-Empbess v. Bala 
J iVA . . . . I. L. R., 10 Born., 190 

18. Charge of forgery. — Forged 

document used in civil case. — Power of Deputy 
Magistrate . — Criminal Procedure Code, 1861, ss. 
169, 170, — A Deputy Magistrate could not commit a 
person for forgery under section 170 of the Code of 
Criminal Procedure, when the Civil Court had sanc- 
tioned the prisoner's committal under section 169, 
unless with the express sanction of that Court. 
Queen v. Dwaekanath: Bose . 2 W, R., Cr., 31 

19. Forged document 

used in civil case. — Power of Magistrate. — Criminal 
Procedure Code, 1861, s 170. — Section 170, Code of 
Criminal Procedure, referred only to cases where a 
forged document had been put in evidence in a Civil 
or Criminal Court i in other cases, a Magistrate was 
competent proprio moiu to inquire into allegations 
of forgery, and no sanction under section 170, Code 
of Criminal Procedure, was necessary. Queen v. 
liAMDHAEBY SiNGH , , ’10 W. R,, Cr., 5 

20. Criminal Proce- 

dure Code, 1872, s. 469 .—Prosecution of witness for 
forgery. — The sanction required by section 469 of the 
Criminal Procedure Code as a condition precedent to 
the prosecution of a party to a civil suit for forgery 
of a document given in evidence in such suit is un- 
necessary in the case of persons not parties to, but 
witnesses in, the suit, who arc charged with the 
forgery of the document jointly with a party to the 
suit. Eadaba Vieana V. Queen 

[I. L. R„ 3 Mad., 400 

I¥ 


SAKCTIOir TO PROSEOITTIOH-co? 2 f|. 

nmd, 

2. WHERE SANCTION IS NECESSARY- 

tinued. 

21. Offence before or against 

Mamlatdar’s Court, — Code of Criminal Proce- 
dure, Act X of 1872, s. 468 . — The Mamlatdar’s Court, 
constituted by Bombay Act III of 1876, was a Civil 
Court within the meaning of section 468 of the Code 
of Criminal Procedure; therefore a complaint* of an 
offence mentioned in that section, when such offence 
is committed before or against the Mamlatdar’s Court, 
could not be entertained in the Criminal Courts except 
with the sanction of the Mamlatdar’s Court or of the 
High Court to which it is subordinate. In be 
Savanta . . . I.Ii.R„5Bom., 137 

3. WHEN SANCTION MAY BE GRANTED. 

22. Sanction previous to pro- 

secution. — Jurisdiction of tribunal loithout sanc- 
tion. — Illegal conviction. — Criminal Procedure Code, 
1861, s. i67.-- Section 167 of the Code of Criminai 
Procedure required that sanction to prosecutions 
therein mentioned should be given before any such 
prosecution was commenced, and, until the sanction 
was obtained, the tribunal by which the offence was 
triable had no jurisdiction, and a conviction founded 
on evidence taken without such sanction would be 
bad. Beg. v. Paeshbam Kbshav 

[7 Bom., Cr .5 61 

See Queen v. Mohi^ia Chunder CnucEERBUTry 

[7 B. L. R., 26 : 15 W. B., Cr 45 

23. Prosecution for perjury.— 

Sanction after order for committal to sessions . — 
Sanction to a prosecution for perjury may be given by 
the Court before which the perjury was committed 
at any time, even after the order for commitment to 
the sessions has been made. Queen v. Golab Singh 

[3B, L. B,, A. Cr., 10 

Queen i?.Lekheaj 

[2 ISr. W., 132 ; Agra, P. B., Ed. 1874, 206 

24. Sanction ‘'at any time,’’— • 

Criminal Procedure Code, 1861, s. 169 . — “ At any 
timeP — The words ‘^such sanction may be given 
at any time’’ in section 169, Code of Criminal Pro- 
cedure, must be construed reasonably, and ^^‘any 
time” meant a time which did not unduly prejudice 
the party to be prosecuted, or put him in a worse 
position than he was before. Seetabam Sahoo v. 
Shewgolam Sahoo . , 18 W, R., Or., 62 

25. Sanction after 

trial and conviction. — Criminal Procedure Code, 
1872, s. 470.— Under the words “ at any time” in 
section 470 of Act X of 1872, sanction to prosecute 
could not bo given after the trial and conviction of 
the accused person. Empress of India Sae- 
SUXH .... I. li. R., 2 All., 533 

26. Charge of false 

evidence on alternative statements after tender of 
pardon . — The sanction necessary for a charge of giv- 
ing false evidence made by tbc accused in retracting,, 

8o 
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SATTCTIOIT TO PBOSECXJTION— coM«i- 

niied, 

3. WHEN SANCTION MAY BE GRANTED 

— continued. 

Sanction at any time ^^--conUnued. 


in a subsequent judicial proceeding, a statement made 
by liim on oath after a tender of pardon, can only be 
granted before, and not after, tbe commencement ot 
tbe prosecution, Queen-Empkess d. Dala Jiva 
^ [I. L. E., 10 Bom., 190 


4. NOTICE OE SANCTION. 


27 . l^Tecessity of notice.— 0«- 

%al Procedure Code (Act X oflS82), $, 193,^ cl. c, 
para- 2.— A sanction to prosecute, when applied for 
subseciuently to tbe termination of tbe proceedings 
in tbe course of wliicb tbe offence is alleged to have 
been committed, ought not to be granted, unless 
tbe person against whom tbe sanction is applied for 
has bad notice of tbe application and an opportunity 
of beinsr beard, Abbilakh Sin&h v. Khtjb Lall 
[I. li. E., 10 Calc., 1100 

23. Criminal Pro- 

cedure Code (Act X of 1882)t s. 193. Notice to 
mcimd.—Eeld'yi^ tbe EuU Bencb that no notice 
is necessary to tbe person against whom it is intend- 
ed to proceed, before tbe Court, before wbicb tbe 
alleged offence has been committed, can, under 
section 195 of tbe Criminal Procedure Code, sanc- 
tion a complaint being made to a Magistrate regard- 
ing one of tlie offences specified in that section. 
Ik the matter op the petition op Kbishka- 
KUND Das. Keishkanhki) Das v. Habi Bbea 

[IKE., 12 Gale., 58 


5, NATURE, FORM, AND SUFFICIENCY OF 
SANCTION. 

29. Ifature of sanction.— Per- 

missive nature of sanction.— Discretion of jparty 
obtaining sanction. — Criminal Procedure Code, 1872, 

4^S . — Tbe sanction to prosecute, contemplated in 
section 468 of tbe Criminal Procedure Code, was not 
a direction to prosecute, but was a permission granted 
to a private person to exercise bis own unfettered 
discretion as to whether he would take proceedings or 
not. In the matter op the petition op Gri- 
BHARI MoHDXJL. GRIDHARI MoNDHL V . UCHIT 

Jha . I. L. E., 8 Calc., 435 : 10 C, I. E., 46 

30. — Sanction by Eigh 

Coiirt to prosecution for perjury. — Presumption 
that proper procedure will he adopted. — Where tbe 
High Court sanctions a prosecution for perjury, it is 
implied that tbe proper legal procedure will be 
adopted, and tbe proceedings instituted in a Court 
having Jurisdiction to entertain the charge. Keerut 
Singh v. Narain Passes . 25 W. E., Cr., 14 

31. Form of sanction.— 

in tori ting and attached to record. — It is very desir- 
able that such sanction or direction should be in 
writing and attached to tbe record, but it is by no 
means legally imperative. Queen v, Kristna Rau 

[7 Mad., 58 


SANCTION TO PEOSBCUTION— cowii- 


5. NATURE, FORM, AND SUFFICIENCY OF 

SANCTION — continued. 

Form of BSinQtioJX— continued. 

g2 The law does 

not Require tbe sanction to a prosecution to be 
given in any particular form of words. Queen «« 

W., 132 s Agra, P. B., Ed. 1874, 206 


33, 


Criminal PrO” 


cediie Code, 1861, ss. 169. 170.Statement of parti- 
cularofences.-Whan a Civil Court gives sanction to 
a prosecution under sections 169 and 170, Code of 
Criminal Procedure, it should state with precision 
tbe particular offence or offences for the prosecution 
- - - Queen 1). OoMA Moyee 

, 13 W, E., Cr., 25 

Ceneral sano’^ 


of wbicb it gives sanction 
Debea 


tiott.— Prosecution for false evidence. —Penal Code, 
g — A. general sanction by a Judge to a prosecu- 

tion for giving false evidence under section 193 ot 
tbe Penal Code, and for false verification, is not siit- 
ficient. Tbe exact words upon wliicb tbe prosecu- 
tion is based, and tbe exact offences wbicb the 
Magistrate is to investigate, should be pointed out. 
Queen u. Kartiok Chunder Hold^ 

[9 W. E., Cr.9 oo 

Contra, Queen Kabib Bux alias 


gg Prosecution 

under Criminal Procedure Code, 1872, s. 470. Me- 
Quisiies of groper sanction , — A sanction for a prose- 
cution under section 470 of tbe Criminal Procedure 
Code must designate the Court where tbe false state- 
ment was alleged to have been made aimVtbe occasion 
on wbicb it was committed. It is desirable, if not 
necessary, that in tbe sanction for prosecution the 
description of the offence intended to be prosecuted 
should be stated in general terms, although details 
may be omitted. In be BaLAJI Sitaeam 

[11 Bom., 34 

g0 — — Criminal Proce- 

dure ’code, 1882, s. 195 .— False emdence.— Specifica- 
tion of place and time of offence.— k sanction to a 
prosecution for giving false evidence grmited yuaer 
section 195 of the Criminal Procedure Code should 
specify tbe place where, and the time when, tlio^alleg'!* 
ed false evidence was given, and in substance tno as- 
signments of perjury, as also the sections of the ^iial 
Code under which proceedings are authorised. Hae 
Dial u. Doorg-a Prasad . 1 . 1 . B-., 6 All,, 105 

07^ — Speeficatipn of 

place and occasion of offence. —Criminal Procedure 
Code, 1882, s. D9o.— Sanction to a prosecution grant- 
ed under section 195, Criminal Procedure Code IbbJ, 
should specify the Court or other place in which, and 
the occasion on which, the offence was comiyittedj 
and such sanction should not he granted ^without a 
preliminary inquiry, where such inquiry is ‘^neces* 
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SANCTION TO PEOSBOUTIOII— 

nued. 

5. NATURE, FORM, AND SUFFICIENCY OF 
SANCTION— 

Form of ^d^noXion— continued. 

sary,” within the meaning of section 476 of the 
Code. Empeess 'o, Naeotam Da's 

[I. D. B., 6 All., 98 

33. S'pecijication of 

particulars of offence. — Criminal Frocedure Code, 
1882} s. 195. — False evidence. — Preliminary inquiry. 
— In a suit on a bond, instituted in the Court of a 
Munsif, the question whether the defendant had 
executed the bond or not was referred to arbitra- 
tion, The arbitrator decided that the defendant 
had not executed the bond, and that it was a for- 
gery. The Munsif dismissed the suit in accord- 
ance wdth the award. The defendant then applied 
to the Munsif for sanction to prosecute the plaintiff, 
without specifying in his application the offences in 
respect of which he desired to prosecute. The Mnn- 
sif granted sanction, merely observing that there 
were sufficient grounds for sanctioning the prosecu- 
tion, without giving any reasons or specifying the 
offence or offences in respect of which sanction was 
granted. Meld that the terms in which the Munsif 
had given his sanction to a prosecution were not 
sufficiently explicit, and that he should have mention- 
ed the section or sections of the Penal Code under 
which he authorised criminal proceedings to be taken, 
as also in a general way the offence or offences to be 
charged, the date of commission, and the place where 
committed. Further, that as the Munsif himself 
had not determined the question of forgery in the 
suit, he should have made some inquiry to satisfy 
himself that there were materials to justify a prose- 
cution, Paesotam Lal c. Bijai 

[I. L. R., 6 All., 101 

30, Omis sion to 

specify particulars of offence. — False evidence , — 
Criminal Procedure Code (Act XXV of 1861)} ss, 

169 and 170. — Where persons were charged with 
offences under sections 47 1 and 193 of the Penal 
Code, committed in proceedings before the Civil 
Court, and for which therefore the sanction of the 
Civil Court was necessary under sections 169 and 

170 of Act XXV of 1861, — Meld that the sanction, 
which simply gave permission, and did not specify 
the particular act or acts and the particular words 
which constituted the offences, was insufficient. 
Queek- V. Gabind Chakdea Ghosb 

[7 B. L. B,, 28, note : 10 W, B., Cr., 41 

40^ Pefusal of sanc- 

tion under mistaJee or as being unnecessary. — Meldy 
that the declining hy a Court of Revenue to sanc- 
tion a prosecution under sections, 468 and 469 of 
Act X of 1872, under a mistaken view of the law 
and under the impression that sanction was unneces- 
sary, did not constitute sanction. Empeess op 
' Ikoia V. Sabstjkh . . 1. L. B., 2 AIL, 533 

41^ Statement ly Col- 

lector that he has no objection to give sanction again 

If 


SANCTION TO PBOSECUTIO]f~C0«^e* 

nued, 

5. NATURE, FORM, AND -SUFFICIENCY OF 
h' SANCTION — continued, 

.Form of BSenation-— continued. 

after sanction by Deputy Collector. — In a suit by A®, 
for arrears of rent above RlOO, a decree was passed 
against R., 0., and D., wherein certain documents 
filed by them w^ere held to be forgeries. A. ap- 
plied for, and obtained, an order from the Deputy 
Collector wdio tried the suit, for leave to prosecute 
B. and C. in the Criminal Court. A. afterwards 
applied to the Collector for leave to prosecute R., (7., 
and D.} whereupon the Collector passed the follow- 
ing order : Sanction has already been given once 
hy the Deputy Collector. I, however, have no ob- 
jection to give it a second time, as the petitioner 
desires it.^^ D. was convicted by the Sessions Judge 
on a charge under section 47l of the Penal Code. 
On appeal by D., — Meld that no proper leave had 
been obtained to prosecute I)., and this defect was 
not cured by the subsequent proceedings, and the 
conviction must be quashed. Queen v, Mahim-a 
Chandea Chuckerbutty 

[7 B. L. B.., 26 ; 15 W, B., Cr., 45 

42. ; — : Statement by 

Munsif that he has no objection to give sanction if 
evidence is thought sufficient.— Sufficiency of sanc- 
tion. — On an application to a Munsif for sanction 
to prosecute, the following order was made upon the 
petition : “ If the petitioner thinks there is sufficient 
evidence against A., I have no objection to give such 
sanction.’^ Meld that the order was not a sufficient 
sanction to support a prosecution. In the matter 
OP Jadu Nath Hazea v. Annoda Pegs ad Sircae 

[11 C. L. B., 53 

43 , Penal Code^ s, 

193. — Sufficiency of Sanction for the 

prosecution of the accused was accorded by an As- 
sistant Sessions Judge in the following terms : 
“There is no doubt whatever that Tai, Baji, and' 
Bala, these three persons, made before me certain 
statements contradictory of the statements which 
they had made before the committing Magistrate. 
Therefore, if from such statements of theirs they may 
he liable to any charge, there is sanction from here 
(i.e., I give my sanction) for their prosecution.*’ 
Meld that this gave sufficient sanction for the pro- 
secution of the accused under section 193 of the 
Penal Code, and that it was not necessary that the 
authority giving the sanction should specify tlie 
particular section of the Penal Code under which the 
accused was permitted to be prosecuted. Reg. v. 
Tai 8 Bom., Or., 24 

44 , . n , Issue of warrant. 

•—Implied sanction . — Criminal Frocedure Code} 
1861} s. 169. — The object of the sanction required hy 
section 169, Code of Criminal Procedure, was to ensure 
that the prosecution should he instituted after due 
consideration on the part of the Court helore whom 
the false evidence was given, ors,on the part of a 
Court to which such Court was^uhordinate. When a 
Magistrate perused the papers of a case which had 

8oa 
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5 . NATURE, FORM, AND SUFFICIENCY OP 
SANCTION — continued. 

. Form of sanction— 

been forwarded to liim by a Subordinate Magistrate 
for consideration, and then sent on tbe papers to the 
District Superintendent of Police with an opinion 
adverse to the prisoner, and the District Superintend- 
ent of Police req.uested the Magistrate to issue a 
warrant against the prisoner, charging him with 
giving false evidence, it was held that the issue of 
the wan-ant was a sufficient sanction, under section 
169, on the part of the Magistrate. Queen v. 
Mahomed Hossain . . 16 W. R., Cr., 37 

4.5^ Instruction from 

Sessions Judge to Magistrate . — Criminal JProcedure 
CodCi 18723 s. 468 . — Prosecution for giving false 
evidence. — An instruction to the Magistrate of the 
district by the Court of Session, contained in the 
concluding sentence of its judgment in a case tried 
by it, to prosecute a person for giving false evidence 
before it in such ease, was held not to amount to sanc- 
tion to a prosecution of such person for such offence, 
within the meaning of section 468 of Act X of 1872, 
that section supposing a complaint, or at least an ap- 
plication for sanction for a complaint. Empress v. 
Gobaedhan Das . , I. L. R., 3 All, 62 

40^ Order of Munsif 

directing that Magistrate inquire into a ease . — 
'Criminal Frocedure Code, 1882, ss. 195 and 476 . — 

SanctionF—^^ Complaintd^ — Civil Frocedure Code, 
1882,. s. 643.— 0\\ the 2nd August 1884 a Munsif, 
who was of opinion that in tbe course of a suit which 
, had been tried before him certain persons had com- 
mitted offences under sections 193, 463, and 471 of 
file Penal Code, and that the prosecution of these 
persons was desirable, made an order which he de- 
scribed as passed under section 643 of the Civil Pro- 
cedure Code, and in which he directed that the 
accused should be sent to the Magistrate, and that the 
Magistrate should inquire into the matter. In May 
1885, upon an application by One of the accused 
to the District Court to “revoke the sanction for 
prosecution granted by the Munsif, it was contend- 
ed that the ‘‘ sanction had expired on the 2nd Feb- 
ruary 1885, and had ceased to have effect. Seld by 
the Full Bench that the MunsiPs order, whether it 
was or was not a sanction, was a sufficient com- 
plaint” within the meaning of section 195 of the 
Criminal Procedure Code, and that the limitation 
period prescribed by that section was not applicable 
to the case. Fer Petheeam, C. J., and Straight, 
J. — That, considering that section 643 of the Civil 
Procedure Code v/as closely similar to section 476 of 
the Criminal Frocedure Code, the MunsiPs order 
might be taken as having been passed under the 
latter section. Also per Petheram, C. J., and 
Straight, J. — The words in section 195 of the 
Criminal Procedure Code, “ except with the previous 
sanction or on the complaint of the public servant 
concerned,” must he read in connection with section 
476, which was enacted with the object of avoiding 
the inconvenience which might be caused if a Munsif, 


SANCTION TO PROSECUTION — co'nU« 

nued. 

5. NATURE, FORM, AND SUFFICIENCY OF 
SANCTION — continued. 

Form of continued. 

or a Subordinate Judge, or a Judge, were obliged to 
appear before a Magistrate and make a complaint on 
oath, like an ordinary complainant, in order to lay 
the foundation for a prosecution. The language of 
section 476 indicates that where a Court is acting 
under section 195, a complaint in the strict sense of 
the Code is not required, and that the procedure 
therein laid down constitutes the “complaint” men- 
tioned in section 195. IsHRi Prasad v. Sham Lal 
[I. L. RETAIL, 871, 

47, ^ Feport of police 

or medical officers. — Frosecution under Ban. Mili~ 
tary Cantonments Act, III of 1867. — Reports of police 
or medical officers are not a sufficient sanction for 
prosecutions under this Act. A complaint on oath 
or solemn affirmation is necessary. Reg-, v. Ladxj 

[7 Bom., Cr .5 87 

43, Implied sanction. 

— Criminal Procedure Code, 1869, s. 168, — Penal 
Code, ss. 177, 198. — Framing charge.— HI iq form of 
an accusation by a District Superintendent of Police, 
under section 193 of the Penal Code, does not 
preclude a Magistrate from framing the charge 
under section 177; the sanction of the District 
Superintendent required under section 168, Code of 
Criminal Frocedure, to give the Magistrate jurisdic- 
tion, need not be express, but might be implied. In 
THE MATTER OR ASHEURR HOSSEIN 

[16 W. R., Cr., 67 

49, Implied sanction. 

— Criminal Frocedure Code, 1861, s. 169, — Where 
the Magistrate before whom a witness gave false 
evidence himself committed such a witness for trial, 
his sanction of the prosecution, under section 169 of 
the Criminal Procedure Code, was held to be implied. 
Reg-, V. Muhammad Khan valad Imam Khan 

[6 Bom.j Cr.j 54 

50, Implied sanction. 

— Prosecutionfor non-attendance in ohedience to sum- 
mons,— -Criminal Procedure Code, 1861, s. 168 , — 
Prosecution for non-attendance in obedience to a sum- 
mons was entertained without the sanction required 
by section 168 of the Criminal Procedure Code. Meld 
that there was an implied sanction for the prosecution, 
as the conviction was bj the same Magistrate whose 
summons was treated with contempt. Reg. v. Ganu 
BIN Tatia Selae . . 5 Bom., Cr., 38 

51, Implied sanction. 

— Direction to commit. — When a Sessions Court 

directs a commitment, it must be taken to sanction 

the prosecution out of which the commitment arises. 
Queen v. Lekhraj 

[2 N. W„ 132 : Agra, F. B., Ed. 1874, 206 

52, Letter fro m 

Civil Court to Subordinate Magistrate, — Specifica- 
tion of sections of Penal Code for whic'k sanction is 
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5. NATURE, FORM, AND SUFFICIENCY OF 
SANCTION — Gontinued, 

Form of BdiHation— oontimied, 

given, — Jurisdiction of Magistrate to commit under 
other section, — Where a Civil Court, by letter to a 
Subordinate Magistrate with committing powers, 
gave sanction for the prosecution of the accused 
under sections 463 and 471 of the Penal Code (mak» 
ing and using a false document), and w’here the 
Magistrate, in coininitting the accused for trial, in 
addition to framing a charge under these sections, 
added a head of charge under section 193 (giving 
false evidence), it was held that the Magistrate had 
no jurisdiction to commit the accused for trial on the 
kst-meiitioned head of charge. Reg-, v. Subi Sani 

[8 Bom., Cr., 28 

53 . Sufficiency of sanction. — 

Sanction of official superior, — iBenal Code^ s, 182 . — 
Criminal Procedure Code, 1861, s. 168. — Where a 
prosecution of an, offence under Chapter X of the 
Penal Code was instituted by an inferior ministerial 
servant under sanction of the authority of his official 
superior, the provisions of section 168 of the Code of 
Criminal Procedure were held to have been complied 
with. Queen v. Ram Golam Sinq-h 

[11 W. R., Cr., 22 

See In the mattee oe the petition of Abdool 
Luteee . o .. 9 W. R., Or., 81 

54. 

— Sanction of 

official superior. — Criminal Procedure Code, 1861, 
s, 169. — Judicial Commissioner sitting as Sessions 
Judge. — Where the Judicial Commissioner of Assam, 
sitting as Sessions Judge, certified, in his capacity of 
Judge of the Chief Civil Court in Assam, that a 
charge of false evidence was entertained with the 
sanction of the District Court of Assam, to which 
the Court of the Munsif of Dehrooghur, before or 
against which the offence ' was committed, was sub- 
ordinate, — Held that the sanction required by sec- 
tion 169, Code of Criminal Procedure, had been given. 
Bapooeam Aham V. Gungaeam Kachaeee 

[17 W. R., Cr., 54 

55* Sanction men^ 

Honing wrong section of Code. — Criminal Procedure 
Code, 1861, ss. 169, 170. — Prosecution under different 
section than that for which sanction was obtained. 
— The prosecutor applied to a Civil Court for leave 
to prosecute, under section 170 of the Criminal Proce- 
dure Code, a witness who had appeared before the 
Court. The Court granted the permission as applied 
for. The prisoner was tried for and convicted of an 
offence coining under the provisions of section 169 
of the Criminal Procedure Code. Held that the 
mention of section 170 in the permission to prosecute 
granted by tbe Civil Court might he treated as 
surplusage, and that the prisoner was rightly con- 
victed. Reg. ' 0 . Khushal Hieaman 

[4 Bom., Cr., 28 

56 , Sanction hg offi- 

ciai superior, — District Superintendent of Police. 


SA3NCTIOH TO PBOSECUTI03Sr-co»i5i- 

nued. 

5. NATURE, FORM, AND SUFFICIENCY OF 
SANCTION — continued. 

Sufficiency of BSijxQtioTL^conUnued. 

— "^Inferior ministerial officer.” — Criminal Proce^ 
dure Code, 1861, s. 168, — The sanction of a District 
Superintendent of Police to the prosecution of a 
charge of giving false information, not to such Dis- 
trict Superintendent himself, but to an Assistant 
District Superintendent, was held to be no sufficient 
sanction under section 168 of the Criminal Procedure 
Code, 1861. The words inferior ministerial officer ” 
referred to public servants of a lower grade than an 
Assistant Superintendent of Police. Queen v. 
OotumChund . , . . 21!5r. W., 287 

57. — Criminal Pro- 

cedure Code, 1861, s. 168. — Person charged with 
giving false information under Penal Code, s. 182. 
— Where a person was accused under section 182 of 
the Penal Code with having given false information 
to a head constable, it was held that the provisions of 
section 168 of the Code of Criminal Procedure, 1861, 
had been sufficiently complied with, inasmuch as 
the lower Appellate Court stated in its judgment, 
that the ease had been forwarded under section 182 
by the officer in charge of the District Superintend- 
ents office,^^ tbe District Superintendent being the 
official superior of the head constable. Queen 
Geish Chundee Siexae . 19 W. R., 83 

58. — — Sanction given, 

hy Judge who afterwards tried the case,'— r Criminal 
Procedure Code, 1872, s. 469. — The Court declined 
in this case to say under section 469 of the Code of 
Criminal Procedure, 1872, that a conviction was bad, 
because the Judge who tried the case and the Judge 
who sanctioned the criminal proceedings was the 
same person. Queen v. Subau Chundee Gangooiy 

[22 W. R., Cr., 16 


6. POWER TO GRANT SANCTION. 

59 ^ Implied power,— Criminal 

Procedure Code, 1869, s. 167. — Prosecution of public 
servant. — Upon the construction of section 167 of 
the Criminal Procedure Code,— ReZi? that the sec- 
tion by implication vested in the Court or authority 
to whom the Judge or other public servant not re- 
mo veahle, &c., was subordinate, the power of sanction- 
ing or directing such prosecution. It did not say 
that the Government must give the power, but that 
it shall exist unless limited or reser%^ed. Every 
Court or authority, therefore, has it unless there is a 
limitation. . Queen v. Keistna Rau . 7 Mad., 68 

30 . Power to sanction where 

no particular party is SLoeused.-r-- Sending case 
for investigation. — A Court had power to send a case 
for investigation to a Magistrate under section 171 
of the Criminal Procedure Code, 1861, where no par- 
ticular individual had been accused. Essan Chun- 
dee Dutt V. Peaenath Chowdhet 

* [W, B., P. B., 71 
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med, 

6. POWER TO GRANT SANCTION— 

WRat Courts can give sanc- 
tion. — Cfimhial Trocedure Code^ 1872, s, 468 . — 
Case settled without evidence. — The Courts that 
had jurisdiction to grant a sanction to proceedings 
under section 468 of Act X of 1872, were the Court 
before which the offence was alleged to have been 
committed, and the Courts to which such Court is 
subordinate. In the matteb of the petition op 
Kasi Chhndeh Mozhmdas. JiroGHT Chtjnhee 
Mozumdab V. Kasi Chunber Mozhmdar 

[I. L. B., 6 Calc., 440 

S. 0. Kazi Ceitndea Mozoomhar v. JuGauT 
Chxjnhea Mozoomdae . 7 C. If. B., 330 

@ 2 . Power of appellate Court 

to sanction prosecution of abetment.— 
Offence committed before lower Court. — Where an 
offence was committed against a Court of first in- 
stance, the Appellate Court to which it was subordi- 
nate was competent to sanction a prosecution under 
Chapter XI of the Criminal Procedure Code, 1861. 
Sanction to such a prosecution might be given even 
if the offence was abetment. In the matter of 
Ishan Chunder Ghosb , , 15 W. B., 352 

Power of Civil Court— 

Criminal procedure Code, I 86 I 3 170. — A Civil 
Court had no power to make an order, under section 
170 of the Criminal Procedure Code, sanctioning a 
prosecution for an offence committed before the Court 
of the Principal Sudcler Ameen on the Small Cause 
side, that Court not being subordinate to the Civil 
Court. Ex PAETB Mahalingaiyan 

[6 Mad., 191 

04 ^ Power of mamlatdar.— 

Sanction of Collector. — JProseeuiion of Iculharnifor 
false report. — Criminal Procedure Code, 1861, s. 
167. — The sanction for the prosecution of a kulkarni 
for making a false report as a public servant, re- 
quired by section 167 of the Code of Criminal Pro- 
cedure, might he given by the mamlatdar or by the 
patil to whom such kulkarni Avas subordinate. The 
sanction of the Collector was not necessary for that 
purpose. Reg. -y. Mahhae Eamchanbra 

[7 Bom., Cr., G4 

05 ^ Power of Bevenue Court 

^Criminal JProoedure Code, 1872, ss. 468, 469, 470. 
•^Prosecution for offence against public justice and 
offence relating to document given in evidence . — 

Sukhov dination of Mevenue Courts to High Court. 
— Held (Spankie, J., doubting), on a reference to the 
Full Bench, that a Court of Revenue was a Civil Court 
within the meaning of sections 468 and 469 of Act 
X of 1872. Observations by Sthaet, C. J., on the 
‘‘subordination” of Courts of Revenue to the High 
Court within the meauiug of sections 468 and 469 
of Act X of 1872. Empress v. Sabsukh 

[I.Ii.B„2 All.,533 

Power of District Magis- 
trate.— of Assistant Magistrate. — Prelimu 
narg inquiry .--’Criminal Proceduh Code, 1882, ss. 


SAHCTIOK TO PBOSECUTIOH — conti» 

nued. 

6. POWER TO GRANT SANGTION-co»^m««e(^. 

^ Power of District Magistrate— 

195, 476. — The Court of an Assistant Collector is not 
subordinate to that of the Magistrate of the distinct 
within the meaning of section 195 of the Crimmal 
Procedure Code. Empress v, Naeotam Das 

[I. Ii.B.,6 AH., 98 

07. — — Criminal PrO” 

cedure Code, 1872, s. 468. — Eelaiive positions of a 
Magistrate of the first class, the Magistrate of the 
District and the Court of Session. — Held (Old* 
FiEBB, J., dissenting) that for the ‘purposes of sec- 
tion 468 of Act X of 1872, a Magistrate of the first 
class was subordinate to the Magistrate of the district, 
and consequently application for sanction to prose- 
cute a person for intentionally giving false evidence 
before the former might, where such sanction was re- 
fused by the former, he made to the latter, and not 
to the Court of Session, which had not power to give 
such sanction. In the mattee of the petition 
OF Gue Dayal . . I, L. B., 2 All., 205 

68. — — Criminal Pro* 

cedure Code, 1872, s. 468. — Sessions Court. — Magis- 
trate of first class. — Magistrate of district. — For the 
purposes of section 468 of the Code of Criminal Pro- 
cedure (Act X of 1872), a Magistrate of the first class 
was subordinate to the Magistrate of the district : 
a sanction given by the latter to prosecute a person 
for intentionally giving false evidence before the 
former was, therefore, legal and sufficient, notwith- 
standing the refusal by the former to give such 
sanction himself. Semhle, — That the Sessions Court 
had not poAver to give such sanction. Imperateix 
V. Pabmanabh Pai . I. L, R., 2 Bom., 384 

69. — ' Criminal Pro« 

cedure Code, 1872, s. 468. — Subordinate Judge . — 
District Judge. — For the purpose of sanctioning a 
criminal prosecution under section 468 of the Code of 
Criminal Procedure, the Court of the Subordinate 
Judge was subordinate to that of the District Judge, 
notAvithstanding that the subject-matter of the liti- 
gation in the former Court involved more than 
R5,000, and an appeal lay direct to the High Court 

>from the decision of that Court in that matter. 
Impeeateix V. Laxshman Sakhaeam 

[I. D. R., 2 Bom., 481 

70 , ^ Power of second class 

Magistrate,— Procedure Code, 1872, s. 
467. — Sanction for prosecution for giving false in- 
format%on to police officer, given by second , class 
Magistrate of talooh. — A second class Magistrate of 
a talook, not being the official superior of a police sta- 
tion-house officer within the meaning of section 467 
of the Code of Criminal Procedure, 1872, could not 
sanction a prosecution under section 182 of the 
Penal Code for giving false information to the sta- 
tion-house officer. Queen v. Velayubam Pilmi 

[I. L. B., 6 Mad., 146 

71 , ^ — k Power of Subdivisional 

Magistrate. — Criminal Procedure Code, 1882, s. 
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nued, 

6. POWER TO GRANT SANCTION— 

Power of Subdivisioiial Magistrate-cow- 

timied. 

195. — Sanction to prosecute for false evidence grant- 
ed hg Magistrate on revising calendar.— ’K Subdivi- 
sioiiai Magistrate, after perusing tbe calendar of a 
case tried by a Magistrate subordinate to him, sent 
for the record, and passed an order under section 195 
of the Criminal Procedure Code, sanctioning the 
prosecution of a witness in the case for perjury. 
Held that the order was illegal. Queen-Empbess v. 
Kuppu , . « « L Is. R., 1 Mad., 560 

72 . — ^ Power of Small Cause Court 

Judge. — Proceeding before Registrar. — Forgery . — 
Criminal Procedure Code (Act XXV of 1861), s. 
170 . — A specially registered bond was presented 
before the Small Cause Court Judge for execution, 
under section 53, Act XX of 1866, and a decree pass- 
ed upon it in usual form. Subsequently the Regis- 
trar sanctioned the prosecution of the decree-holder, 
on the ground that the bond was a forgery. The 
Small Cause Court Judge thereupon, on application 
made, without taking any evidence, or making fur- 
ther inquiry, set aside the decree, and sanctioned 
the prosecution under section 170 of the Criminal 
Procedure Code. Meld that he was justihed in sanc- 
tioning the prosecution, but not in setting aside the 
decree. Queen v. Nawab Singh 

[3 B. L. E., A. Cr., 9 

73 . Power of Civil Judge. — 

Criminal Procedure Code, 1861, ss. 170, 171. — Potoer 
of Judge to make order where application had been 
made to Sudder Ameen in whose Court offence oc- 
curred, and ref used . — The Civil Judge made an order, 
under sections 170 and 171 of the Penal Code, direct- 
ing the Magistrate to investigate whether certain 
documents used before the Sudder Ameen were forged, 
and if so, by whom. Meld that he had jurisdiction 
to make the order, notwithstanding the SuMer Ameen 
had been applied to and had refused to make a similar 
order. Rabhanauth Baneejee v. Kangaleb Mol- 
BAH • . , Marshi., 407 : 2 Hay, 538 

74 . Power of Sessions Judge. 

— Sanction given on inguiry ordered during trial . — 
Where, during an inquiry into allegations that a con- 
fession had been made under such circumstances as 
to render it inadmissible in evidence, the Sessions 
Judge accorded his sanction to the prosecution for 
perjury of some of the witnesses who deposed on be- 
half of the prisoners, the High Court considered 
such a proceeding improper, and eminently cal- 
culated to defeat the object of the inquiry. Reg. v, 
Kashinath Dinkae . • 8 Bom., Cr., 126 

7. DISCRETION IN GRANTINO SANCTION. 

75. Exercise of discretion.-- 

Criminal Procedure Code, 1861, s. discre- 

tion vested in a Civil Court under section 169, Code 
of Criminal Procedure, of sanctioning a criminal 


SAHCTIOH TO ' PBOSECUTION— 

nued. 

7. DISCRETION IN GRANTING SANCTION 
— continued. 

Exercise of dizovetioTL-— continued. 

charge of perjury, was one that should be most care- 
fully exercised. Queen v, Poosa Ram 

[6 W. R., Cr., 11 

76. • — Case settled with'- 

out evidence being gone into . — Criminal Procedure 
Code, 1872, s. 468.-Per Gaeth, C. J.— Where a 
case was settled without evidence being gone into, the 
Court in which the suit was brought, even if it 
had power to sanction criminal proceedings against 
any of the parties to such suit under section 468 of 
Act X of 1872, was guilty of great impropriety and 
indiscretion in so doing, inasninch as it could have 
had no opportunity of judging of the honafides of 
the claim or defence. In the matter of the peti- 
tion OF Kasi Chunbeb Mozumbae. Juggut 
Chundee Mozumdae V, Kasi Chunbbe Mozumdae 
[I. Xi. R., 6 Calc., 440 

S. C. Kazi Chundea Mozoombae Juggut 
Chunbea Mozoombae . 7 C. Ij. R., 330 

77« Proof before 

Court of commission of offence , — Criminal Proce* 
dure Code, 1882, s.lQo. — Before granting a sanction to 
prosecute under section 195 of the Code of Criminal 
Procedure, a Court is hound to satisfy itself that an 
oRence has been committed ; but it is not bound to 
hold any inquiry as to all the persons who may be 
implicated in such offence. In the mattee op 
THE PETITION OF GOTINBANNATAE 

[I. ^.R., 7 Mad., 224 

78. — — — — — — — ' Proof before 

Court of commission of offence . — Criminal Proce- 
dure Code, 1882, s. 195. — False charge.- — Penal Code, 
s. 211. — Preliminary inquiry. — A prosecution of a 
charge under section 211 of the Penal Code should, 
not be granted under section 195 of the Criminal 
Procedure Code as a matter of course, bat only when, 
the complainant can satisfy the Court that the in- 
terests of justice require a prosecution, and there is 
a ^tvou^primd facie case against the accused. Meld, 
therefore, where S., who had been tried before the 
Court of Session for an offence, and acquitted, applied 
to the Court, in respect of the criminal proceed-? 
ings which had been instituted against him, for 
sanction to prosecute Q-. for abetment of an offence 
under section 211 of the Penal Code, and the Ses- 
sions Judge granted the sanction, and there was 
nothing on the record of the criminal case or of the 
Judges’s proceedings to show' on what grounds 
was accused of abetting a false charge, or on wliafc 
grounds the Judge gave the sanction, that before the 
Judge gave the sanction he should have satisfied 
himself, by examination of 8. or other inquiry, 
whether jS. had sufficient grounds in fact for accus- 
ing Ct-., and whether there were good prirn/i facie 
grounds for suspecting (?. of abetting a false charge, 
and permitting a prosecution. In the matter of 
THE PETITION OF GaUEI SahAI 

[I. Ii. B., 6 AIL, 114 
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SANCTION TO .PBOSECUTION -- conti- 
nued. 

' 7 . DISCRETION IN GRANTING SANCTION 
— continued. 

Exercise of discretion— 

79. — Criminal Pro- 

cedure Code, 1872, s. 468,— Discretion of Eigl 
Court to grant sanction after refusal ly Small 
Cause Court. — In a case in wMch the Higli Court 
was asked under section 468, Code of Criminal Pro- 
cedure, to sanction a prosecution for giving false evi- 
dence of a plaintiff in a suit before a Small Cause 
Court, whicb Court had refused such leave to the 
defendant, it was held that the High Court would 
not he justified in exercising the discretion vested in 
them by section 468 unless it appeared very clearly 
that there were strong grounds for granting the 
sanction. Money Mohun Dey v, Dinonath Mul- 
Mos; . . • • . 22 W. R,, Cr .5 11 

30. — - ' Criminal Pro- 

cedure Code, 1872, s. 468 . — Grounds for sanction, 
— Record . — On an application for sanction to prose- 
cute under section 468 of the Code of Criminal Pro- 
cedure, 1872, it was not competent to the Court to go 
beyond the record in determining whether or not 
sanction should he granted wdien the record itself 
discloses no foundation for the charges. In re Kasi 
Chunder Moaumdar, I, L. R., 6 Calc., 440, ap- 
proved. Sangili Viea Pandia Chinnatambiae 
V. Queen. Zamindae oe Siyagiei v. Queen 

[I. li. B., 6 Mad., 29 

81. Criminal Pro- 

cedure Code, 1882, ss. 202, 203, 476. — Penal Code, s, 
211. — Complciint dismissed loithout preliminary in- 
quiry into the truth of complaint . — A Magistrate of 
the first class, after considering the result of an in- 
vestigation by a police officer under section 202 of 
the Code of Criminal Procedure, dismissed a com- 
plaint as false, and passed an order sanctioning the 
prosecution of the complainant for an offence punish- 
able under section 211 of the Penal Code, and di- 
rected a third class Magistrate to hold a preliminary 
inquiry, the offence being cognisable by the Court of 
Sessions only, — Meld that, as there was no applica- 
tion before the first class Magistrate for sanction to 
prosecute, the order must he taken to he a complaint 
made by the said Magistrate, and therefore, under 
section 476 of the Code of Criminal Procedure, the 
third class Magistrate had no jurisdiction to hold an 
inquiry. Meld, also, that the first class Magistrate 
ought to have held a preliminary inquiry under sec- 
tion 476, in order that the complainant might have 
an opportunity of showing the truth or honafides of 
the complaint. Queen w. Tendaya Chandeamma 
[I. I 4 . R., 7 Mad., 189 

32 , Forgery. — Fvi- 

dence of charge, Sanction to a prose- 

cution of a witness or of a party to a suit, for the 
forgery of a document put forward in course of the 
trial of that suit, should not be given, without all the 
testimony available at the trial and hearing on the 
question of forgery having been first received, and it 
being satisfactorily proved that there is a primd 
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nued. 

7. DISCRETION IN GRANTING SANCTION 
— continued. 

“ Exercise of discretion — continued, 

facie case made out for the charge. Qucere , — Where 
a documeut was not put in evidence or dealt with as 
evidence, hut merely had a place on the. Judge’s file, 
sanction was necessary. Seetaeam Sahoo ®. Sheo 
Goeam'Sahoo .... 18W. 

8. PRE8H SANCTION. 

— Necessity for fresli sanction, 

— Postponement of case. — Expiration of limitation, 
— Criminal Procedure Code, 1882, s. 195, — It is com- 
petent for a Court which has granted sanction to a 
prosecution under section 195 of the Criminal Pro- 
cedure Code to give a fresh sanction, if the one pre- 
viously granted has expired by efflux of time. The 
limitation of six months mentioned in section 195 
means that a Magistrate shall not take cognisance of 
a case under a sanction which is more than six months 
old, not that the whole prosecution must he completed 
within that period. Meld, therefore, where sanction 
to a prosecution had been granted under section 195, 
and the prosecution had been instituted, and the 
Magistrate, in consequence of the evidence of the 
complainant not being procurable, had ordered “ the 
case to he shelved for the present,” and the com- 
plainant, after the six months mentioned in section 
195 had expired, applied to the Magistrate to re- 
open the proceedings, that it was competent for the 
Magistrate, having once taken cognisance of the 
case, and it still remaining on his file undetermined, 
to take it up again at any moment, aud proceed with 
the prosecution, without fresh sanction. In the 
MATTEE OF THE PETITION OF GULAB SlNGH. Gu- 

BAB Singh v, 'Debi Peosab 

[I. L. B., 6 All, 45 

34. Power to grant fresli sanc- 

tion. — Fresh sanction granted more tha7isix months 
after expiry of prior sanction . — Grounds upon 
which such fresh sanction should not be granted . — 
Criminal Procedure Code, Act X of 1882, s. 195.— 
Sanction was granted to prosecute a defendant for 
forgery and perjury alleged to have been committed 
by him in a civil suit which was decided against him 
on the 22nd August 1882, The defendant then 
preferred an appeal which was dismissed on the 9th 
August 1883. The plaintiff commenced criminal pro- 
ceedings against the defendant, under the sanction, 
on the 23rd July 1884, hut such proceedings having 
been commenced more than six months after the 
date of the sanction, the charge was dismissed. 
The plaintiff then, on the 20th August 1884, applied 
for a fresh sanction, which was granted on the 13th 
April 1885. Meld that, assuming that the Munsif 
who granted the fresh sanction had power to do so, 
as to which the Court expressed no opinion, such 
fresh sanction should not have been granted unless 
some explanation was given for the omission to com- 
mence proceedings within six months ; and as no 
such explanation ‘was given, nor any special grounds 
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SAWCTIOM. TO PROSECUTION — conti* 
nued» 

8. FRESH SANCTION — continued^ 
Power to grant &esli sanGtion—eontimed, 

shown why a fresh sanction should he given, the 
Miinsif did not exercise a sound discretion in grant- 
ing such fresh sanction, and consequently his* order 
was set aside. Joydbo Singh v. Haeihab Pee- 
SHAD Singh ' . . I. L. R.j 11 Calc., 577 

85. Power to re-try witliout 

fresll sanction. — Conviction quashed for want 
of jurisdiction, — Where sanction is given for a 
prosecution for perjury, and the case tried hy an 
incompetent Court and the conviction quashed on 
appeal, a competent Court may re-try the prisoner 
upon the subsisting sanction without any order of 
the Appellate Court by whom the conviction is 
quashed. In the matter op the petition op Rami 
Reddi . . . . I. L. R., 3 Mad., 48 


9. POWER TO QUESTION GRANT OF 
SANCTION. 

30 , Power of Deputy Magis- 

trate. — Fena,l Code^ ss. 182 and 211. — Sanction 
granted hy superior Court. — A Deputy Magistrate has 
no power to question an order made by his superior, 
sanctioning a prosecution under sections 182 and 211 
of the Penal Code. Whether such sanction has been 
rightly or wrongly given is a question for the accused 
to raise before a competent Court. Empress 
17 . Ieah Ally . . I, L. R., 4 Calc., 869 

S. C. Nxjsibunnissa Bihee 17, Bead Ali 

[4 C. L. R., 413 

37 . — Power of superior Court.— 

Criminal Procedure Code of 1872, ss. 468, 469 . — 
Finality of order as to sanction. — Held that the 
sanction referred to in sections 468 and 469 of Act X 
of 1872, when given hy any of the Courts emxDOwered 
under the Act, could not be disturbed hy a superior 
Court. Per Turner, Ojfg. C. J., and Pearson, 
Oldpielb, and Spankib, JJ. — When sanction is 
refused by one of the Courts, the refusal does not 
deprive the other Courts of the discretion given to 
them. Baekat-ul-lah Khan v. Rennie 

[I. L. B., 1 All., 17 


10. WANT OF SANCTION. 

33 . Objection to want of sanc- 

tion.,— 5 Ze, — 'Ihe objection to the want of sanc- 
tion should he taken at the trial. Queen v. Kbist- 
NA Rau . , . . ,7 Mad., 58 

39 ^ Jurisdiction of Court with- 

out sanction.,— of offence under Criminal 
Procedure Code, 1872, s. 468. — A complaint of an 
offence under section 468 of the Criminal Procedure 
Code, 1872, unaccompanied by the requisite sanction, 
could not be entertained at ali by the Magistrate even 
for the examination of the complainant. Anony- 
mous , . . . , 8 Mad,, Ap., 2 


SANCTION TO PROSECUTION- 

nued, 

10. WANT OF SANCTION— 

90. Institution" of ease without 

sanction. — Discretion of High Court to interfere . — 
Trial finished without sanction. — Where a charge 
w'as instituted without the necessary sanction, and 
the accused was tried and committed, the High Court 
refused to interfere, being of opinion that tliere was 
nothing to entitle the accused to the benefit of the 
exceptions in section 426 of the Criminal Procedure 
Code, 1861, Kieti Ojha v. Rajkumae 

[7 B. L. R., 29, note' 

91. Trial without sanction.— 

Criminal Procedure Code, 1882, s. 197. — Fffect of 
subsequent sanction. — Where, after a magisterial 
inquiry, a European British subject, being a public 
servant within the nieaning of section 197 of the 
Criminal Procedure Code (X of 1882), was committed 
for trial to the High Court of Bombay by the Judi- 
cial Superintendent of Railways in His Highness the 
Nizanf s Dominions, without any previous sanction 
having been obtained as required by that section, — . 
Held that the proceedings were illegal and without 
jurisdiction, and that a sanction subsequently obtained 
was of no effect. Queen- Empress v. Morton 

[I. L. B,, 9 Bom,, 288 

92. — Criminal Pro*- 

cedure Code, 1882, s. 195 . — Where a witness was 
prosecuted for disobedience to a summons without 
sanction previously obtained under section 195 of the 
Criminal Procedure Code, the High Court refused to 
interfere, there being, no evidence that the want of 
sanction had occasioned a failure of justice. Kally 
Mohun Mookeejeb V . Empress . iS C. L. B.., 117 

93. Ground for 

quashing proceedings. — Criminal Frocedtire Code, 
1872, ss. 468, 469. — Held by the Judge making the 
reference (Straight, J.), on the case being returned 
to him, that the accused persons having been prose- 
cuted without the sanction required by sections 468 
and 469 of Act X of 1872, all the proceedings were 
invalid, and must be quashed, and the accused must be 
re-tried, sanction to their prosecution having been 
obtained. Empress v. Sabsurh 

[I. D. R., 2 All, 533 

94. Inquiry and commitment 

without sanction. — Insufficient sanction. — Cri- 
minal Procedure Code, 1882, ss. 195, 476. — Where 
sanction to the prosecution of a person for the off'ence 
of using certain evidence known to be false was 
granted by a Court to which the Court in which 
such evidence was used was not subordinate, and 
such sanction did not specify the place in which, and 
the occasion on wdiich, such offence was committed, 
and the Court granting the sanction did not make 
any preliminary inquiry, although such an inquiry 
was ** necessary,” in the sense of section 476 of the 
Criminal Procedure Code, —Held that the indispen- 
sable preliminary conditions of section 195 of the 
Code being wanting to the prosecution, the commit- 
ting Magistrate was incompetent to entertain the 
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SANCTION TO ^ROSBCUTIOH-c^)^^^^» 

med, 

10. WANT OP SANCTION— 

Inquiry and commitment without sanc- 
tion — c 0 n i inu e d . 

case, and tlie commitment was illegal and should he 
quashed. Empeess Narotam Das 

[I. L. E.,6 All., 98 

95 . Commitment without sanc- 

tion as to one prisoner.— for quatshing 
commitment , — Where the sanction to the prosecution 
accorded under section 169, Code of Criminal Proce- 
dure, 1861, extended only to one of the persons charg- 
ed, the High Court quashed the commitment, and 
directed the discharge of the persons to whom the 
sanction did not apply. Queen n. Wooburnul 
SiNOH . . . . 10 W. R.., Cr., 24 

Queen n, Hajkishoee Roy , 15 W. B., Cr., 55 

9 @. Proceedings without sanc- 

tion. — jEJxtortion. — Public servant . — Criminal Pro- 
cedure Code, 1861, s, 167. — Where a complaint 
charged a person, who was one of the public servants 
‘ mentioned in section 167 of the Criminal Procedure 
Code, with committing acts which, if committed by a 
private individual, would have constituted the offence 
of extortion, it was held that it was not illegal to 
treat the charge as a charge of extortion, and to 
proceed with the trial without sanction for the prose- 
cution. Reo-. V, Paeshram Keshav 

[7 Bom., Cr., 61 

11. NON-COMPLIANCE WITH SANCTION. 

Departure from terms of 

sanction. — Power of Local Government. — Prose- 
cutio7i of Judge or 'public servant. — Criminal Pro- 
cedure Code, 1861, s. 167. — The Local Government, 
in sanctioning or directing (under section 167 of the 
Criminal Procedure Code) a charge against a public 
servant of an offence as such public servant, had 
power to limit its sanction, by giving directions as 
to the person by whom, and the manner in which, 
the prosecution was to be preferred and conducted, 
and a Court had no jurisdiction to entertain a charge 
against such public servant if preferred otherwise 
than in accordance with such directions. Semble, — 
The Local Government had power in the like case to 
direct that the accused public servant should he tried 
before a specified tribunal, being one having juris- 
diction in that behalf. Therefore, where the sanc- 
tion directed that the accused public servant should 
be prosecuted upon such charges as Mr. C. might he 
prepared to prefer against him, and there was nothing 
on the record to show, nor did it otherwise appear, 
that Mr. €. had preferred any charge against, or 
taken any part in the prosecution of, the accused 
public servant, the High Court quashed the convic- 
tion of the accused, as having been without juris- 
diction. REa. V . VlNAYAK Ditakar 

[8 Bom., Cr., 32 

98. Hon-prosecutioa under 

sanction. — Criminal Procedure Code, 1872, s. 468 
and s. 142, — Po 2 oer of Listrict Magistrate to pro- 
ceed toithouf complaint. — Where sanction had been 
given under section 408 of Act X of 1872 by a 


SANCTION TO BBOSBCUTIOH 

med. 

11. NON-COMPLIANCE WITH SANCTION 

— contiMied, 

Mon-proseeution under sanction— 

nued. 

Deputy Magistrate to a person to prosecute another 
for bringing a false charge, and such sanction was 
not proceeded under, it was open to the District Ma- 
gistrate to take lip the case under section 142 without 
complaint. Empress v. Nipcha 

[I.Ii.R.,4 Calc., 712 

SCHEDULE, VBEIBICATIOH OB, BY 

ABBIDAVIT. 

See Insolvent Act, s. 6. 

[11 B. L. B., Ap., 34 

SCHEDULED DISTBIGTS ACT, 1874. 

See Appeal in Criminal Cases— Acts— 
Act XXXVII of 1855. 

[I. L. B., 12 Calc., 530 

See Local Government. 

[I. L. E., 10 Bom., 274 

SCIRE FACIAS, WRIT OB— 

; — Suit Upon zvrit, — Non- joinder of plain- 
tiff ^ — Parties. — Where a scire facias was issued under 
the old Supreme Court procedure at the suit of two, 
and one of them only sued upon it, — Held that the 
non-joinder of the other was a ground of non-snit, 
and that the objection might be taken at any stage. 
Issue Chunder Mundul v. Heirs of Golam 
Ali . . . . 1 Ind. J ur., 3N, S., 249 

SEA CUSTOMS ACT (VIII OB 1878). 

S. Trans-shipment. — Permit.^ 

Lien on goods mentioned in permit . — A trans-ship- 
ment permit issued under section 128 of the feea 
Customs Act (VIII of 1878) does not, like a bill 
of lading, represent the goods mentioned in it, or 
give any lien upon or control over them. PREMJI 
Trikamdas Madhowji Munji 

[I. L. E., 4 Bom., 447 

g, 197 aud S. S.—Luig and liabi- 
lity of Customs Collector. --Negligence of Superin- 
tendent of Customs . — By the negligence of the^ Sup- 
erintendent of Sea Cumtoms at the port of C. in re- 
moving goods to a sea customs warehouse and in 
keeping them in the warehouse, which, owing to its 
leaky roof, was utterly unfit for such purpose, the 
goods were damaged. The owner of the goods sued 
the Collector of the district, who, under section 8 of 
the Sea Custom Act, 1878, has to perform all du- 
ties imposed by the Act on a Customs Collector, for 
damages. It was not proved that the Collector was 
aware of the condition of the warehouse, which had 
been repaired by the Public Works Department less 
than a year before. Held that the loss was not 
caused by the neglect or wilful act of the Collector 
within the meaning of section 197 of the Sea 
Customs Act, 1878, and that the Collector was not 
responsible for the acts of the Superintendent of Sea 
Customs, Collector of Godavari -y. Isuf Kasim 
Nana , . . , X. L. E., 7 Mad., 42 
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SBAMAM, DISCHABGE OP— 

See Mbechant Shipping!- Act, 1854, s. 207. 

[6 B 010 ..S O. C.j 42 

SEARCH-WAERAMTe 

See Waeeant . ; 8 W, E., Cr.j 74 

SBAWOETHIHESS. 

See CoNTEACT— C onditions peecedent. 

[2 B. B. E., O. C., 127 

See Insueance-— Maeine Insueance. 

[5 Moore’s I. A., 361 
Cor., 5 ; 2 Hyde, 107 

SEOOHB APPEAL. 

(See' C ases under Appeal. 

See Burma Courts Act, 1875, s. 27. 

[I. L. E., 10 Calc., 946 

See Cases under Small Cause Court, 
Mopussil. 

See Cases under Special Appeal. 


SECRETARY OP CHARITABLE IH- 
SITTUTIOH, SUIT BY, AGAINST 
SUBSCRIBER. 

See Rioht op Suit — Subscription to 
Charitable Institution. 

[10 0. L, R„ 197 

SECURITY FOB COSTS. 

Col. 

1. Suits • . ® . . . 5531 

2. Appeals « « . « . 5533 

See Insoltbnt Act, s, 73. 

[5 B. L. E., 179 
15 B. L. E., Ap., 10 
See Pauper Suit— Appeals. 

[17 W. B., 68 
I. L. E., 3 Mad,, 66 

See Practice — Civil Cases — Security 
POR Costs . 3 Bom., O. C., 63, 64 
[I. L. R., 3 Bom., 241 
I. L. B., 5 Calc., 437 
See Small Cause Court, Presidency 
Towns — Practice and Procedure — 
Eepeeence to Hioh Court. 

[5 B. L. R., Ap., 23, 24 
11 B. L. B., 415 
14 B. L. R., 180 

Trust , I. L. B., 5 Calc., 700 


|1. SUITS. 

I, — Security by plaintiff.— « Jm- 

moveable property’^ — Leasehold . — Leasehold pro- 
perty is “ iiiimoveahle property within the meaning 
of section 34, Act VlII of 1859. Ullman v. Jus- 
tices OP THE Peace por Calcutta 

[7 B, L. B., Ap., 60 


SECURITY FOB 003T3~-conii%ued. 

1. SUITS — continued. 

Security by ’glsaiiti-S— continued, 

2>, — — Plaintiff in another 

presidency. — The Court was held to have no power 
to order a plaintiff resident in another presidency to 
give security for costs. Gahan v. Ovp'EN . Cor., 11 

3. Inhabitant of 

foreign territory. — When an inhabitant of foreign 
territory sues within British territory, it is imperative 
on the Court to demand security from him for the pay- 
ment of all costs that may he incurred by the defend- 
ant in the suit, even though the defendant also is a 
resident of foreign territory. Koroonamoyeb 
Debia 13, OoMA Churn Deb , 12 W. R., 465 

4 . ■ Plaintiff residing 

out of jurisdiction. — Suit for administration. — The 
X^rovisions of section 34, Act VIII of 1859, were not 
intended to apjdy to a case where the plaintiffs 
brought a suit for administration and partition of 
property in which they w^ere entitled to a share, the 
extent of the share being in dispute. Russick Lall 
Day Jadubram Day . 10 B. L. B., Ap., 25 

5. Cicil Procedure 

Code, 1877, s. 880. — “ Besidence.’^-^The meaning to 
be given to the word *'* residence ” in legislative enact- 
ments depends upon the intention of the Legislature 
ill framing the particular provision in which the word 
is used. The ‘‘ residence intended in section 380 of 
the Civil Procedure Code (Act X) of 1877 is residence 
under such circumstance as will afford a reasonable 
probability that the plaintiff will be forthcoming 
w^hen the suit is decided. Mahomed Shufpli v. 
Laldin Abdula . , I. L, R., 3 Bom., 227 

0, Civil Procedure 

Code {XIV of 1882), s. 380. — Wadliw an. —British 
India. — Besfdence. — Eeld that a plaintiff, being a 
resident in Wadhwan in Kathiawar, and possessed of 
immoveable property there, could not be required to 
give security for costs under section 380 of the Civil 
Procedure Code (XIV of 1880), Wadhwan being 
within the limits of British India. Teicoam Pana- 
CHAND V. Bombay, Baroda, and Central India 
Railway Company . I. L. R., 9 Bom., 244 

7. »- — - Security where 

plaintiff has left the country. — Where a xilamtiff 
leaves the country before the case is decided, the pro- 
per course for the defendant is to ap^ily to the Court to 
take security for costs before the case is decided, and 
if no security be furnished, the Court will pass Judg- 
ment against the xilaintiff by default. But if the 
defendant allows the case to go to Judgment, the 
Court on appeal cannot pass any order calling for 
security for the costs of the lower Court, which must 
he left to be realised in execution. In the matter 
OF THE petition OF CALCUTTA AND SOUTH-EaSTERN 

Railway Company , • .8 W. B., 217 

8. fQ enforce 

trust under a will. — Want of personal interest . — > 
In a suit by the rexmesentatives of a testator to 
enforce the due performance of charitable and religi- 
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8ECUBITY FOB COSTS —conti nued, 

1. SUITS— 

Security by ’plaintiS-- continued, 

OHS trusts in which they are not personally interested, 
the plaintihis ought to be required to give security 
for costs. Beojomohtjn Doss v. Hurrololl Doss 

[6 C. li. B., 58 

. 2. APPEALS. 

9, Security by appellant. — JPower 

of single Judge of High Court to malce order for 
security. — A single Judge has full power to make an 
order for security for the costs of an appeal. Muzhitr 
HossAiNt;. Denobundoo Sen. Bourke, O. C., 119 

Affirmed on appeal . Bourke, A. O. C., 40 

10, Poicer of single 

Judge of Sigh Court to make order for security . — 
On a rule nisi for security for the costs of an appeal 
to be given by a defendant, five twenty-fourths of 
the property in dispute having been decreed to him, 
but subsequently attached under a prohibitory order, 
cause was shown that the Court had not jurisdiction, 
and that no reason for the application had been given. 
Held that a single Judge is vested with all the 
powers of an Appellate Court with reference to the 
costs of an appeal j that, when an appellant resides 
within the jurisdiction of the Court he is amenable 
to its orders as to the costs of an appeal ; and that an 
appellant who has no available property must, if re- 
quired, give security for the costs of an appeal before 
proceeding with it. Monohur Doss v. Khodrum 
Begtjm , . . . Bourke, O. C., 110 

11, Apgeal from 

order of Commissioner of Insolvent Court. — Civil 
Procedure Code^ 1859 1 s. 342. — Section 342 of Act 
VIII of 1859 did not apply to appeals from the 
orders of a Judge sitting as a Commissioner of the 
Insolvent Court. In the matter of Ramsebak 
Misseb 5 B. L. B., 179 

12, Discretion of 

Judge. — Notice to party affected, — Civil Procedure 
Code, 1882, s, 54^.— The discretion conferred on an 
Appellate Court by section 549, Civil Procedure Code, 
1882, to demand security for costs, must be properly 
exercised j and such discretion is not so exercised when 
the order requiring such security is made without 
notice to the appellant to show cause why the order 
should not be made. No order affecting a party 
should be made without notice to him calling upon 
him to show cause why the order should not he made. 
SlEAJ-IJL-HAQ V. KhABIM HuSAIN 

[I, L. B., 5 All., 380 

13, Notice of order 

for security, — The issue of a preliminary notice to 
show cause why an appellant should not furnish 
security for the costs of appeal is not equivalent to a 
demand, and, if the order to furnish security is made 
in the absence of the appellant, the order must be 
communicated to him before he can he held to have 
disobeyed it. Timmh v. Deva eai 

[I.L,R.,5Mad.,265 


SECURITY FOB COSTS -continued. 

2, APPEALS —continued. 

Security by appellant— cow 

14. Civil Procedure 

Code, 1859, s. 342. — Circumstances under which an 
order may be made requiring security for costs of 
appeal to be deposited under section 342 of Act VIII 
of 1839. Bamasundaei Dasi v , Haihnarayan Mit- 
TEE . . , . . 7 B. L. B., Ap., 59 

Civil Procedure 

Cade, 1859, ss. 842, 345, 346. — Pauper appellant . — 
By the w^ords “ before the appellant is called upon to 
aj)pear and answer’^ in section 342, as compared with 
similar wmrds used in subsequent sections, especially 
sections 345 and'34G, is meant, not the date mentioned 
in the notice, but the date on which the appeal is 
called on to he heard j and the Court has a discretion 
at any time before the hearing of the appeal to make 
an order demanding security for costs from the appel- 
lant. Where the appellant w' as, according to his own 
statement, a pauper, and it appeared that others pre- 
sumably able to furnish the necessary security were 
interested in the matter, the case was considered a 
proper one in which security should be given. In 
THE MATTER OF JoGENDEO DEB ROYKHT V. FlJNIN- 


DEO Deb Roykut 

. ■ . 18W.B.,102 

16. 

G-rounds for 


order for security. — Poverty of appellant, — Civil 
Procedure Code, 1882, s. 549. — Section 549 of the 
Civil Procedure Code was never intended by the Le- ‘ 
gislature to derogate from the right of appeal given 
by the law to every person who is defeated in a suit 
in the Court of first instance, and an application 
should not he granted under that section of which 
the only ground is, a statement that the appellant 
is not pecuniarily in a position to pay the costs of 
the appeal if it should be dismissed. Maneckji 
Limji MancTierji v. Goolhai, I. L. It., 3 Bom., 241, 
follow^ed. Boss v. Jaques, 8 M. ^ W., 13 ; Sesliay- 
yangar v. Jaimdavadm, I. L, M., 3 Mad., 66 ; and 
Jogendro Deb Boylcut v. Funindro Deb Moyktit, 
18 W, R., 102, referred to. Lakhmi Chand v. 
Gatto Bai . , . I. Ii. B., 7 All., 542 ^ 

17, Grounds for 

order for security. — Civil Procedure Code, 1882, s, 
549. — Poverty of appellant. — Held by the Full 
Bench (Tyrrell, J., dubita^ite), without laying down 
any general rule by which the exercise of the discre- 
tion conferred by section 549 of the Civil Procedure 
Code should be governed, that the mere fact of the 
poverty of an appellant, standing by itself, and with- 
out reference to any general facts of the case under 
appeal, ought not to be considered sufficient alone to 
'Warrant his being required to furnish security for 
costs. JiWAN Ali Beq- V, Basa Mal 

[I. L. B., 8 AIL, 203 

13, . Civil Procedure 

Code, 1859, ss, 106, 342. — Assignee substituted for 
plaintiff.— MndiQv section 342, Act VIII of 1859, the 
High Court had discretion to demand security for 
costs from an appellant, if it saw fit to do so, at 
any time before the hearing of the appeal. Where an 
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SECURITY „ FOB OOmS-contimed. 

2, APPEALS — continued, 

, Security 'by a‘p'peUa,iit~cQntinued, 
assignee who had been substituted for the plaintiff 
under section 106 declined to furnish security for the 
costs within such reasonable time as the Court 
ordered, it was held that the defendant might within 
eight days after such neglect or refusal plead the 
bankruptcy or insolvency of the plaintiff as a reason 
for abating the suit. Heeealall Seal n. Caeapiet 

[13 W. R., 431 

19, ^ Appellant out of 

jurisdiction, — Quceret — Whether, in a case in which 
the appellant is not residing out of the British terri- 
tories in India, the High Court has authority to 
demand security for costs from the appellant after | 
the issue of summons, — Le., notice of the appeal. 
Htjpazuttoolah Chowdey V, Humeedhtje Roh- 
MAN 6 W, R.S Mis.j 123 

20 . Beng, Beg, XIV 

of 1829, s. 2, cl. 1, — Inhabitant of foreign territory, 
— Bengal Regulation XIV of 1829, section 2, clause 
1, enacted that every person being an inhabitant of a 
foreign territory should be required to furnish security 
for costs ; such security to be furnished by a plain- 
tiff or appellant within six weeks of the date on 
which his plaint or appeal was filed j and that unless 
such security be so furnished, the suit of such person, 
if plaintiff? should not be proceeded with, or appeal 
admitted unless he had furnished the necessary se- 
curity to cover costs in the appeal. In an appeal to 
the Sudder Court from a decree of the Zillah Court 
by a party then temporarily absent in England, but 
having real estates and factories within the jurisdic- 
tion of the Court, no security was furnished by the 
appellant’s vakil within six weeks after lodging the 
appeal. The respondent in the first instance put in 
an answer to the grounds of appeal filed by the 
appellant, but afterwards filed a petition for dismissal 
for non-compliance with the requirements of Bengal 
Regulation XIV of 1829, section 2, clause 1, contend- 
ing that the appellant was a resident of a foreign 
territory, and had not furnished security within six 
weeks as required by that Regulation. The Sudder 
Court held that such security ought to have been fur- 
nished by the appellant, who, residing in England 
pendente lite, was to be considered as resident in a 
foreign territory within the meaning of the Regula- 
tion, and dismissed the appeal. Seld by the Judicial 
Committee (remitting the suit to India for trial) that 
the Sudder Court had not, by Regulation XIV of 
1829, any power eo) mero motu to dismiss the appeal, 

(1) as the appellant w’^as guilty of no default under 
that Regulation, not having been called upon by the 
respondent or the Court to furnish security for costs ; 

(2) as the appellant was not guilty of laches in not 
voluntarily offering security ,• the Regulation provid- 
ing only that a suit or appeal should not be proceeded 
with until security was furnished. Semble, — The 
putting in an answer to the appeal before objecting 
to the want of security for costs operated as a waiver 
by the respondent of the want of security for costs 
required by Bengal Regulation XIV of 1829, section 
2, clause 1. Qucetc ^ — Whether Act III of 1845, 


SECURITY FOR €OSTS--eontinued, 

2. APBiSiAluS-^oontimied, 

Security by a-ppelleint—continued. 

repealed Bengal Regulation XIV of 1829, section 2, 
clause 1, Wise v. Jugbundoo Bose 

[7 Moore’s I. A.^ 4S1 

21. G-rounds for 

ordering security. — Cause being shown on a rule 
nisi for an order for security to be given by an 
appellant for the costs of an appeal (similar orders 
having been previously made on the application 
of other defendants), it appeared that an unusual 
number of defendants had been joined in the suit, 
which had been withdrawn on a previous occasion 
when nearly tried out ; and* that the plaintiff, who 
peel as a relator, w^as poor and resided out of the 
jurisdiction, and had not paid interlocutory costs, for 
which an attachment had issued. Held that an 
appellant will not be ordered to give security for 
costs previously incurred: that the fact of similar 
applications having been granted in the suit, the 
poverty of the appellant, and the fact of his dwelling 
out of the jurisdiction, as well as the peculiar cir- 
cumstances of the case, non-payment of interlocutory 
costs, a former wnthdraw^al of the suit, and the join- 
ing of an unusual number of defendants, are grounds 
for granting an order for security to be given by an 
appellant for the costs of an appeal : that a relator 
suing to enforce a public right must give security for 
the costs of those against whom he proceeds. Mtrz- 
HUE H OSSEIN V, Dinobunloo Sein 

[Bourke, A. O, C,, 40 

Confirming the judgment in the same case in 

[Bourke, O, O., 110 

22. ^ Continuation of 

order made against plaintiff for security. — Civil 
Procedure Code^ 1859, s, 84;. — A plaintiff who re- 
sided out of India paid a sum of money into Court 
as security for costs under section 34 of Act Vlil of 
1859. He subsequently obtained a decree against 
the defendant, and the defendant appealed against 
that decree. Held that the defendant was not en- 
titled to an order detaining in Court, pending the 
appeal, the money which had been paid in under 
section 34. Fleming- c. Sheaeman 

[4 B. Ii. R., O. C., 92 

See In ee Ditta Haeakman Singh 

[3 B. L. R., F. B., 45 

S. C. In the mattbe oe Dittia Hueeijokman 
Singh v, Modhoosoodun Pyne 

[12 W. R., F. B., le 

23, Ciwil Procedure 

Code (Act XIV of 1882), s. 549. — Appeal rejected 
for want of security. — Extension of time for giving 
security. — The proper construction of section 549 of 
the Civil Procedure Code is that, where an appellant 
has been ordered to furnish security within a certain 
time, and that order has not been complied with, and 
no application has been made to extend the time 
within the period allowed, the Court is bound to 
reject the appeal. Bupei Xaeain v. Seed Kobe 

[I. B., 11 Calc., 716 
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SECURITY FOE COSTS-contimed, 

2. AT^1S,AJjS— continued* 

Security by appellant — continued, 

24. Civil Procedure 

Code, 1877 i s. 549. — JExtension of time for giving 
security* — Procedure* — Where the Aj^pelhite Court 
demands from an appellant security for costs, the 
Court may extend the time within which it orders 
such security to be furnished ^ but if no application is 
made for such extension of time, and such security is 
not furnished within the time ordered, it is impera- 
tive on the Court to reject the appeal. Haiuei Bai 
V* East Ii^dian Railway Company 

[I. L. B., 1 AH., 687 

25. — ^ Agreement to de-^ 

posit security. — Failure to majce deposit. — An order 
was made by the Court (pursuant to an agreement 
between the parties after a decree for the plaintiff) 
that the defendant who had appealed should pay into 
Court, to the credit of the cause, a certain sum of 
money for decree, costs, &c., including a sum of 
money for costs to be incurred on appeal. On an 
application by the plaintiff that the case be struck off 
for default of deposit, and that the defendant pay 
costs already incurred at the time of the application, 
it was ordered that the defendant should deposit a 
sum to cover costs of the future appeal, and in 
default that the case should be struck off, although 
the summons to show cause was not in point of form 
to that effect. Elias v. Chuckeebutty 

[1 Ind. Jur., TT. S., 223 

SECURITY FOR GOOD BEHAVIOUR. 

See Appeal in Ceiminal Cases— Ceimi- 
NAL PeOCEDUEE CobES. 

[1. L. R., 9 Calc., 878 
22 W* B., Or., 68 
See Sentence — Imprisonment — Impri- 
sonment Gbneeally . 3 ' N , W,, 126 
[I. L. B., 1 AIL, 666 

X. Discretion of Court, Exer- 

cise of. — Criminal Procedure Code^ 1872, ss, 505, 
506. — Pep os it of cash in lieu of security -bond for 
good behaviour. — The powers given hy -sections 505 
and 506 of Act X of 1872 should he exercised with 
extreme discretion ; the former of these sections was 
not intended to apply to persons of “ by no means a 
reputable character.^^ Empress v. Kala Chanb 
Bass , I. L. R., 6 Calc., 14 : 6 C. L. B., 128 

2 . Person of violent or turbu- 

lent character. — Criminal Procedure Code, 1861, 
s. 297. — Section 297 of the Code of Criminal Proce- 
dure, 1861, did not refer to persons of a violent or 
turbulent character. In be Naeain Sooboobhi 

[6 W. R., Or., 6 

3 . — Persons convicted of theft. — 

Criminal Procedure Code, 1861, s. 295. — Theft . — 
Section 295 did not apply to persons convicted and 
punished for theft. Queen y. Kunbb Sonar 

[7 W. B., Cr., 57 


SECURITY FOR GOOD BEHAVIOUR- 

continued. 

4 ^ Persons not proved to ha ve 

committed crime.— Procedure Code, 
1872, s. 505. — The exercise of the power given hy 
section 505 of the Criminal Procedure Code was not 
confined to cases in which positive evidence of the 
commission of crime is forthcoming against the per« 
sons charged. In be Pebda Siva Rebdi 

* [I. L. R., 3 Mad., 238 

5^ — Absconded offender arrest- 

ed without summons. — Criminal Procedure 
Code, 1861, s. 306. — Where an accused person was 
arrested as an absconded offender, and without evi~ 
dence being gone into on that charge, an inquiry 
was made into his mode of livelihood, without any 
summons being issued under section 306 of the Cri* 
minal Procedure Code, such proceedings were held to 
he irregular. Queen v. Huttooa . 3 N. W., 2 

0 . — — Opportunity .to mahe de- 

fence. — Information of accusation to accused . — 
Criminal Procedure Code {Act X of 1882), ss. 109, 
110, 112. — Before a Magistrate can pass an order 
directing an accused to furnish bail and security 
for his good behaviour, it is necessary that the ac- 
cused should be given an opportunity of entering 
into his defence, and that he should be clearly in- 
formed of the accusation which he has to meet. 
Queen-Empeess V. IsHWAE Chandra Sue 

[I. L. R., li’Calc., 13 

T, Requisites for order. — Fvi- 

dence satisfying Magistrate of had character of ac- 
cused, — Criminal Procedure Code, 1861, s. 296, — To 
justify a Magistrate in taking action under section 
296 of the Criminal Procedure Code, it was held that 
there must he evidence before him legally siiificient 
to establish the fact that the person charged is a 
person of the character described in the section. 
Queen v. Bud la , . . 2 3X, W., 455 

3 , Information on wMeli Magis- 

trate may act. — Information showing that a 
breach of the peace is imminent. — Order to furmsh 
security for good behaviour for three years, — Arrest 
of accused. — Inquiry as to truth of information . — 
Proof of information. — Statements of persons not 
called as witnesses, — Criminal Procedure Code, 
1882, ss. 112, 114, 177.— Conversations out of Court 
with persons, however respectable, are not legal or 
proper material upon which Magistrates should 
adopt proceedings under section 107 or section 110 
of the Criminal Procedure Code. The information 
to he required by a Magistrate, before issuing an 
order under section 112, may to some extent be of a 
hearsay and general description ; hut when the party 
to whom the order is directed appears in Court in 
obedience thereto, the inquiry must he conducted 
on the lines laid down iu section 117. It is not be- 
cause a man has a bad character that he is therefore 
necessarily liable to be called upon for sureties of tbe 
peace or for good behaviour. There must he satis- 
factory evideuce in the one case that he has done 
something, or taken some step, that indicates an 
intention to break the peace or that is likely to oc- 


( 5539 ) 


DIGEST OF CASES. 


( 5540 ) 


SECUEITY FOR GOOD BEHAVIOUR.— 

Infoi'mation on whiela Magistrate may 

aet — continued, 

casion a breach o£ the peace ; and in the other, that 
he is within the category of persons mentioned in 
section 110, the determination of which question 
must always be guided by the considerations pointed 
out in Empress v. Nawah^ I. L. i2., 2 All., 883. 
A Magistrate is not competent, upon information 
that suggests the likelihood of a breach of the peace, 
to resort to section 110 of the Criminal Procedure 
Code, and it is altogether ultra vires for him to de- 
mand security for three years in such a case. In 
ordering the arrest of a person under section 114 of 
the Criminal Procedure Code, the Magistrate must 
act on recorded information; it is not enough for 
him to express a belief that such a course is neces- 
sary. Not only must he have reason to fear the 
commission of a. breach of the peace,’^ but “that 
such breach of the peace cannot be prevented other- 
wise than by the immediate arrest of such person."*^ 
Empress «. Babtja , , I. Ii. R., 6 All., 132 

9, Criminal Proce- 

dure Code, 1861} s. 306. — Information of police. — In 
an inquiry under section 306 of the Code of Criminal 
Procedure as to proceedings against persons required 
to give security for good behaviour, a Magistrate had 
no power to use the information which the police 
may have obtained as evidence in the case. Queer 
'0. Komul Kishen , „ 11 W. R., Cr,, 35 

3 ^ 0 ^ Ground for ordering secu- 

rity, — Criminal Irocedure Code, 1872, s. oOo.— 
Evidence of character. — Act X of 1872, section 505, 
enabled the Magistrate to require security for good 
behaviour, whenever it appeared to him, from the 
evidence as to general character adduced before him, 
that any person was by repute a robber, house-breaker 
or thief, dr a receiver of stolen property, knowing the 
same to have been stolen, or of notoriously bad live- 
lihood, or was a dangerous character. But when the 
evidence was entirely in a person’s favour, and showed 
him to be of excellent character and in every respect 
contrary to the sort of person against whom the 
section was directed, to apply its provisions to him on 
a weak and unsupported charge of mischief by tire, 
was foreign to the intentions of the Legislature, and 
not only illegal but oppressive. In the matter or 
THE PETITION OP HAMIDOOEEEN AhMED 

[24 W. R., Cr., m 

Evidence of general bad 

ebaraeter. — Criminal Procedure Code, 1872} s. 505. 
— P. was convicted by a Magistrate of the first class of 
dishonestly receiving stolen property. He confessed 
on his trial that he had twice previously been convict- 
ed of theft. Meld} with some hesitation, that there 
was evidence as to general character adduced before 
the Magistrate which justified him in dealing with P. 
under section 505 of Act X of 1872. Empress v. 
Partab , « . . I. L. R.j 1 All., 666 

12 , Evidence of bad character. 

— Criminal Procedure Gode, 1861, ss. 296, 297 . — 
Previous convictions for a simple breach of the peace 
were not sufficient to justify a Magistrate in demand- 


SECURITY FOR GOOD BEHAVIOUR.- 
Evidence of bad character— 

ing security under section 296 of Act XXV of 1861. 
Nor was repute that a person was one of the leaders 
of a gang of petty bullies and extortioners sufficient 
to justify a conviction under section 297 of the same 
Act, unless in addition it was shown that^he was of a 
character so desperate and dangerous as to render his 
release, without security for one year, hazardous to the 
community. Queen v . Miseee Lale 

[4 W., 117 

13 ^ Record of previous convic- 

tions. — Criminal Procedure Code, 1882, ss. 110,117, 
and 118. — The object of taking security for good beha- 
viour from a person is solely to secure his good beha- 
viour in future. The mere record of previous convic- 
tions, on account of which the person has undergone 
punishment, does not satisfy the requirements of 
sections 110, 117, and 118 of the Code of Criminal 
Procedure (Act X of 1882), and it is wrong to use 
these provisions so as to add to the punishment for 
past offences. In re Eaja talad Hussein Saheb 
[I. L. B., 10 Born., 174 

14, Criminal Proce- 

dure Code {Act X of 1882), ss. 110, 112. — The mere 
fact that a person from whom security is required 
has been previously convicted of offences against pro- 
perty, is not sufficient to justify proceedings under 
section 110 of the Code of Criminal Procedure, unless 
there he additional evidence that the person com- 
plained against has done some act or resumed avoca- 
tions indicating on his part an intention to return to 
his former course of life. In the matter or the 
petition op Haidar Adi 

[I. D. R., 12 Calc., 520 

15 , Person guilty only of acts of 

violence. — Cilminal Procedure Code, 1872, s. 506, 
— Meld that section 506 of Act X of 1872 solely re- 
lates to the calling upon fpersons of habitually dis- 
honest lives, and in that sense “ desperate and danger- 
ous,” to find security for good behaviour, "as a protec- 
tion to the public against a repetition of crimes by 
them in which the safety -of property is menaced and 
not the security of the person alone is jeopardised. 
Where, therefore, the evidence adduced before the 
Magistrate did not show that a person was “ by habit 
a robber, house-breaker, or thief, or a receiver of 
stolen property, knowing the same to have been stolen” 
but show^ed only that he had been guilty of acts of 
violence, — Meld that the Magistrate could not, under 
section 506 of Act X of 1872, order such person to 
furnish security. Observations regarding the evi- 
dence on which the procedure of section 506 should 
he enforced. Empress v. Nawab 

[I. D. R.., 2 AIL, 835 

16 , Person convicted and pun- 

ished for theft. — Form of order . — Code of Crimi- 
nal Procedtire {Act X of 1872), ss. 504, 505. — An 
accused person was convicted of theft and sentenced to 
twm years’ rigorous imprisonment, and w^as further 
ordered to enter into his own recognisances for 

and find two sureties, each for a like sum, for his 
good behaviour for one year after the term of his im- 
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SBOITRITY BOR GOOD BBHAVIOUR.- 

Person convicted and punished for theft 

— continued. 

prisonmeEt had expired ; in default to suffer rigorous 
Imprisonment for one year. Meld that the latter part 
of the order was bad, and that the Magistrate should 
have proceeded under the provisions of section 504, 
clause 2, of the Code of Criminal Procedure. Mm- 
jpfess V, Partabi I. L. M,, 1 All., 666, followed. 
TaMIZ M and All !>. Umid Kasigab 

[I. L. B., a Calc., 215 

17 . Inquiry as to necessity for 

security,-- Criminal Procedure Code, 1872, s. 504, 

Power of Sessions Judge. — Jurisdiction of Magis- 
trate. — A Sessions Judge had no power under Act X 
of 1872, section 504, or any of the preceding sections, 
to decide as to the necessity for taking security for 
good behaviour, or, without inquiry, to ]}ass orders as 
to the nature of the security to he furnished, or as to 
the time it is to remain in force. The jurisdiction as 
to the necessity was in the Magistrate, and after send- 
ing the accused to the Magistrate under section 504, 
the Sessions Judge was functus officio. Queen r. 
Gungaeam Potdae . . 24 W. B., Cr., 10 

13 . Form of order. — Criminal Pro- 

cedure Code, 1872, s. 297. — Sureties. — Order for de- 
posit in cash.— 'Where a person, under section 297 of 
the Criminal Procedure Code, is ordered to provide se- 
curity for his good behaviour, the order should, under 
section 300, state the number of sureties required 
from the defendant. The object of the law as to se- 
curity for good behaviour is, that sureties shall be 
responsible for the good behaviour of the person call- 
ed upon to provide security, not that a deposit be 
made in cash. Queen v. Sheo Buksh 

[2 N, W„ 295 

19. — Order for deposit 

in cash. — Security -bond. — An order requiring persons 
to deposit cash in lieu of entering into a bond as secu- 
rity for their future good beha\’iour is had in law. 
Empbess t?. Kaia Chand Dass 

[I. L. B., 6 Calc., 14 6 C. L. B., 128 

Contra, Queen v. Keistendeo Boy 

[7 W. B., Cr., 30 

20. Statement of grounds for 

order. — Opportunity to comply ivith order. — Cri- 
minal Procedure Code, 1872, s. 505. — On a requisi- 
tion from the High Court, a Magistrate is hound to 
state the grounds upon which he fixed the amount of 
security. A person from whom security for good be- 
haviour is demanded should have a fair chance afford- 
ed him to comply with the required conditions of Se- 
curity. Empebss V, Dedae Siecae 

[I. L. R., 2 Calc., 384: 1 O. L. E., 95 

21 . Order for surety to pledge 

righits in Ismd,— Illegal order. -An order by a Ma- 
gistrate requiring security for good behaviour which 
directed that the surety should pledge all his proprie- 
tary rights inland worth B200 was held to he illegal. 
Queen v. Ganni . . . 7 1!J. W., 249 


SBCUEITY FOB GOOD BEHAVIOUB-™ ^ 

continued. 

22. Order witli arbitrary con- 

dition imposed. — Criminal Procedure Code, 1872, 
ss. 505, 516. — Sureties. — In making an order for se- 
curity to keep the peace under section 505, Criminal 
Procedure Code, 1872, a Magistrate had no right to 
impose an arbitrary condition not essential to restrain 
a party from the infringement of the law, — e.g., a 
condition requiring the accused to furnish two sureties, 
being persons of respectability and substance, not re- 
lated to him, and residing within one mile of his house. 
The ground on which a Magistrate has power to re- 
fuse to accept any surety under section 516 must he a 
valid and reasonable ground. In the mattee op 
THE PETITION OP NAEAIN SOOBODDHEB 

[22W. R.,Cr., 37 

23. ^ Order for security and im- 

prisonment in default. — Illegal order . — Crimi- 
nal Procedure Code, 1861, ss, 296, SOI, — Where a Ma- 
gistrate required security from persons for their good 
behaviour, under section 296 of the Criminal Proce- 
dure Code, and in default sentenced them to six months’ 
rigorous imprisonment, — Meld that the order was il- 
legal, section 301 requiring that they should be com- 
mitted to prison until they furnish the security de- 
manded. In fixing the amount of security, the Ma- 
gistrate should not go beyond a sum for which there 
is a fair probability of the defendants being able to 
find security. Anonymous . 4 Mad., Ap., 47 

24. Second order for security 

witbout furtber ■proof, ^Criminal Procedure 
Code, 1861, ch, XIX. — Where a person is confined in 
default of giving security for his good behaviour, un- 
der Chapter XIX of the Code of Criminal Procedure, 
a second security cannot be demanded after the expi- 
ration of the first term of confinement, except on some 
new proof of had livelihood, or that the person is not 
capable of following an honest calling. In ee Jus- 
wuNT Singh 

[I Ind. Jur., W*. S., 301 : 6 W. B., Or., IS 

25. Form of security-bond.— 

minal Procedure Code, 1861, ss. 305, 306. — Forfeit- 
ure of bond. — Where sureties who were required to 
show cause, under section 305 of the Code of Criminal 
Procedure, why the bond executed by them should not 
be iput in force, failed to establish by evidence the 
statements which they made, it was held that the order 
putting the bond in force was a proper one. Per 
Pheae, J. — Although the form of security-bond given 
in form (P) of the appendix combines two bonds, — 
namely, one for the principal, and one on the part of 
the sureties, the profusions even of section 300 would 
be complied with if these two bonds were, upon two 
pieces of paper instead of one. In the mattee oe 
THE PETITION OE BEINDABUN ChUNDEE DASS. IN 

the mattee oe the petition op Taeinee Ohuen 
Mozoomdae . , . ,19 W, B.9 Cr.9 29 

26. ■■■ ■ ■ Procedure. — Power of Sessions 

Judge after acquittal. — Information to Magistrate 
as to taking security from accused, — If a Sessions 
Judge he of opinion that a person acquitted by him 
ought to give security for future good behaviour. 
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SECURITY FOR PAST LOAN. 

See Bank oe Ben&al , 7 B. L. R.j 863 


lie should discharge him, and inform the Magistrate 
of his opinion that security should he taken, leaving 
the Magistrate to take the necessary steps for that^ 
purpose, and the Sessions Judge should not send' 
the party in custody to the Magistrate. Reg. w. 
Byha valad Shejim . . • ,1 Bom., 91 

27. ^ — Suspicion. — Pro- 

duction of tcitnesses. — Bail. — A person against whom 
proceedings for had livelihood have been taken is 
entitled to have embodied in a charge the precise 
matter which the Magistrate considers established 
by evidence against him. It is not sufficient to say 
generally that there is suspicion. He should be 
asked to produce his witnesses, or Differed assistance 
to procure their attendance. • He should be admitted 
to bail. A Magistrate is not competent to refuse bail 
unless the law sanctions such refusal. In the mat- 
tee OE Kookoe Sino ' . , 1 C. L. R., 130 

28. : r Criminal Proce- I 

dure Code, 1861, s. 296. — JExamination of ‘witnesses. 
-“In proceedings taken against a person to obtain 
security for good beliaviour under section 296 of 
the Criminal Procedure Code, the examination of 
the witnesses must be taken in the presence of the 
accused person, who should be permitted to cross- 
examine them. Queen v. Shunkub 

[2N, W.,406 I. 

Queen v. Nuesinhh Naeain i 

[2 B. L. R., A. Cr., 7, note : 10 W. R., Cr., 1 1 

■ Ma^HAN MiSEA V . Ch AMMAN TeLI ' j 

[2 B. L. R., A. Cr., 7 : 10 W. E., Or., 46 

29. — — Opportunity to 

accused of cross-examining witnesses and calling 
witnesses . — In an inquiry under Chapter XIX of the 
Criminal Procedure Code, 1861, it was held that the 
defendant should have an opportunity of cross-exam- 
ining the witnesses produced against him, of making 
his own statement, and of calling witnesses on his 
own behalf. Anonymous . .4 Mad .3 Ap., 23 

30. ^Evidence. — Pre- 

vious trial for daeoitg , — Criminal Procedure Code, 
1861, s. 296. — Where a person was adjudicated to he 
a person of notorious had character, under section 
296, Code of Criminal Procedure, after having been 
tried for dacoity^ it was held that the evidence taken 
in the trial for dacoity should not he used against the 
accused with reference to the accusation under sec- 
tion 296, which evidence should he taken immediately. 

In the matteb oe Eojoni Kant Bhoomick 

■ [13 W. R., Cr., 24 

31. — ^ ^ — Sentence of im- 

prisonment. — Criminal Procedure Code, 1861, s. 
296. — Illegal direction. — A direction annexed to a 
sentence of imprisonment, under section 448 of the 
Penal Code, that the convict be brought up at the 
expiration of the sentence, in order that he may give 
security for good behaviour for the period of one 
year, reversed, as not being authorised by. section 
296 of the Criminal Procedure Code. Reg. v. Keish- 
HAJi Bapuji Gaikavad . 3 Bom., Cr., 39 | 


SENTENCE.. . Col. 

, 1. Geneeal Cases . « , . 5544 

2. Capital Sentence .... 5548 

3. Cumulative Sentences . . . , 5548 

4. Fine 5561 

5. Impeisonment . . . 5562 

{a) Impeisonment generally . 5562 

(5) Imprisonment and Fine . 5565 

(c) Imprisonment in Deeault oe 

Fine . ' . . . . 5566 

6. Sentence aetee previous Convic- 

tion 5569 

7. Solitary Coneinement . . 5572 

8. Transportation .... 5572 

9. Whipping . , , . , 5575 

10. Power oe High Court as to Sen- ® 

tences 5576 

(a) Generally .... 5576 

(b) Enhancement . . • , 5576 

(c) Mitigation .... 5577 

(d) Reversal . . . . 5578 


- See Arms Act (XXXI oe 1860) . 

[I. L. E., 1 Bom., 308 
5 Mad., Ap., 24 

See Cases under Fine. 

See Prisoner, Rig-hts and Privileges 

OE— . . 7 Bom., Cr.j 31 

[7 W. R., Cr., 38 

See Review— Criminal Cases. 

[4 Mad., Ap., 19 
5 Mad., Ap., 18, 20 
6 Mad., Ap., 8 

See Cases under Revision— Criminal 
Cases— Sentences. 

See Sessions Judge, Ju6isdiction oe— 

[4 Mad., Ap., 2 

See Cases under Whipping. 

Enhancement of— 

See Criminal Procedure Code, 1882, s. 

380 . . I. L. R., 4 Bom., 239 

See Magistrate, Jurisdiction of — 
Powers of Magistrates. 

[I. L. R., 1 Mad., 54 

of death. Confirmation of— 

See Criminal Procedure Code, 1882, 
S. 376 (1872, s. 2S8). . 

[I. L. R., 1 Bom., 639 
, 19 W. B., Cr., 57 


1. GENEEAL CASES. 

X ^ — Obligation to pass sentence 

on conviction. — I)utg of Magistrate . — Where a 
Magistrate convicts a person of an offence, he is 
hound to pass s(fme sentence, if only a nominal one. 
ANONYMOUS . , , .4 Mad., Ap., 66 

8p' * 
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SBBTENCE — continued. 

1. GENERAL continued. 

2 . Principals and abettors.— 

Ahetment of same ojjfence committed as princij>al . — 
Persons punisliecl as principals cannot also "be puiiisli- 
eci for abetment of tlie same offence. Queen n. 
Jebtoo Chowdey . . .4 W. K., Cr., 23 

, Queen" «?. Ramnaeain Josh . 4 W. Or., 87 

‘ 3. Registration Act, 

1866, s. 94, Ahetment of offence under . — IJnder 
section 94, Act XX of 1866, an abettor could be pun- 
islied more severely than liis principal could be. 
Queen i;. Gopal Peosauh Sein . 8 W. Cr., 16 

4 , Ground for passing ligliter 

sentence. — Difference between opinions of Judge 
andjurg. — A difference of opinion between tlie Judge 
and the jury is no ground for the Judge passing a 
ligliter sentence than he would otherwise have done. 
(Per Jackson, J.) Queen v. Gholam Mustupea 

[8 W. B., Cr., 29 

5 , Ground for mitigation of 

sentence. — False evidence. — Discussion as to the 
extent of punishment to be passed on certain ryots who, 
in a case of criminal trespass brought by an indigo 
planter, falsely swore that cotton, and not indigo, 
had been raised on the land in question during the 
past year. Punishment reduced. Seton-Karr, J., 
would have reduced the punishment still more for rea- 
sons given. Queen r. Dhurrani Dutt Rai 

[8 W. B., Cr., 7 

0 . Punisliinent for escape from 

custody* — Fenal Code, s. 224. — Additional punish- 
ment. — The punishment for escape from lawful cus- 
tody (section 224) in a case in which that is one of 
the offences of wdiich the prisoner is convicted, must 
be ill addition to any punishment awarded for the 
substantive offence. Queen v. Dhoonha Bhooxa 

[8 W. R., Cr., 85 

7 , False evidence. — Simple mis- 

statement. — A deliberate misstatement made in a 
Court of Justice, whether it tends to endanger the 
life and property of others or to defeat and impede 
the progress of justice, is not an offence which should 
be lightly passed over ; but for a simple misstatement 
from which no such inferences can be drawn, a com- 
paratively light sentence will sulBce, particularly 
■where the prisoner pleads guilty, and throws himself 
on the mercy of the Court. Queen v. Gurjoon 
Aheee . . . . .7 W. R., Cr., 87 

3 , Voluntarily causing hurt. — 

Sentence by Subordinate Magistrate . — Causing 
grievous hurt. — Where a District Magistrate an- 
nulled a conviction passed by a Subordinate Magis- 
trate (first class) of voluntarily causing bnrt by 
means of an instrument for stabbing, cutting, &c., 
under section 324 of the Penal Code (an offence cog- 
nisable by tlie Subordinate Magistrate), and directed 
the Subordinate Magistrate to commit the accused 
to the Court of Session for trial Qn the charge of 
voluntarily causing grievous hurt by means, &c. (a 
charge cognisable % the Court of Session), the High 
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Court annulled the order of the District Magistrate, 
and restored the conviction and sentence of the Sub- 
ordinate Magistrate, Reg. v. Hanaiapa bin Ma«> 
BAPA 7 Bom., Cr., 37 

9 . Taking illegal gratification* 

"—-Order to refund money . — In a conviction of taking 
illegal gratification, a simple order to refund . the 
money taken is not a sufficient punishment. In the 
MATTER OE MUTTY LABL ChUTTOPABHYA 

[16 W. R., Cr., 74 

XO. Kidnapping. — Maximum sen- 

tence. — The maximum sentence prescribed for the 
offence of kidnapping should only be awarded in a 
case of the most aggravated nature. Queen v. 
Ehoobeea . . . .8 W. B., Cr., 3 

XI. Measure of punislnnent. — 

Murder. — Severity of sentence. Mitigation of . — 
"Where a prisoner convicted of murder against the 
opinion of the assessors was sentenced’ to transporta- 
tion for life, the High Court reduced the sentence to 
ten years" rigorous imprisonment, remarking on the 
severity of the Penal Code, and on the necessity of 
administering it so as to make it apply to the various 
gradations and degrees of crime . in this country. 
Queen v. Hossein Ally . . 7 W. B., Cr., 47 

12. * - — Rape . — Circtm- 

stances for consideration, — The measure of punish- 
ment in a case of rape should not depend on the 
social position of the party injured, hut on the greater 
or less atrocity of the crime, the conduct of the 
criminal, and the defenceless and unprotected state 
of the injured female. Queen v. Jhantah Noshyo 

[6 W. B., Cr., 59 

XS. — . — Rioting ^v^th dead- 

ly weapons . — In a case of rioting ivitli deadly wea- 
pons, the one side found guilty of using them and 
causing grievous hurt are properly punishable more 
severely than the men of the other side. Queen v. 

■ Moorut Mahton . o . . 8 W. B., Cr., 3 

14. Rioting and un- 

lawful assembly. — Affray. — Where the evidence in a 
case failed to establish anything like an imlavvful 
assembly, the conviction "was reduced from rioting 
and being mcnihers of an unlawful assembly to one 
for a-ffray, although grievous liui't from which death 
resulted was caused to , one of the persons: The in- 
sufficiency of the punishment allowed by the law in 
cases of affray pointed out. Queen v.' Phoolleb 
Misser .... 12 -W. E., Cr., 72 

15 , Sentence on alternative 

finding. — Renal Code, s. 72 . — An alternative finding 
is perfectly legal. The sentence should be as pro- 
vided by section 72, Penal Code. Queen v. Tarineb 
Mytee ... . .7 W. R., Cr„ 18 

10 . Contemporaneotis sentences. ‘ 

— Contemporaneous sentences are not 'justified by the 
Penal Code. Queen y. Mohesh Chunbbr Sircar 

. [3 W. R., Cr., 18 
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17. — r — Sentence under 

Penal Code and under special lato. — A sentence under 
the Penal Code and also under a special law in re- 
spect of one and the same offence is illegal. Queen 

Hussun Ali . . . .5 N. W., 49 

^ 18. — Simultaneous con- 

viction for offence^ and order for security for good 
behaviour. — When a conviction of an offence is con- 
temporaneous with an order for taking security for 
good behaviour, the sentence for the substantive 
offence is to be first carried out, and the person to be 
bound then brought up for the purpose of being 
bound. Queen v. Shona Dagee ' 

[24 W. R., Cr., 13 

19 . Sentence running from pe- 

riod prior to conviction. — Illegal sentence . — 
A Sessions Judge has no power to declare that a 
sentence shall run from a period prior to the .convic- 
tion. Queen v. Bul Sinus ‘ . . .4 N. W., 8 

20. Commencement of sentence 

where appeal is brought.— of committal 
to jail. — Where on the appeal of Government an 
order of acquittal is set aside and sentence passed, 
that sentence will commence to run from the date 
of the committal of the accused to jail, and not from 
the date of their arrest or of the sentence on the 
appeal. Emekess v. Mahudbi . 6 O. L. R., 349 

, 21, Sentence to commence at 

future date. — Conviction, and admission to hail 
to give means of appeal, — Where a Magistrate, after 
sentencing two prisoners to separate terms of im- 
prisonment, admitted them to bail, in order that 
they might have the means of appealing, — Seld that 
such admission to bail did not make the previous 
sentence one to commence at a future time, and con- 
sequently illegal. The case of Kishen Chunder 
Bhuttaaharjee, 3 J5.L. R., A, Cr., 50 : 12 W. R., Cr,, 
47, distinguished. In the matter op Okhoy 
Kumar 7 C, L. R., 393 

22. Order for punishment on 

contingent failure to perform work. — Act 
XIII of 1859, s. 2. — An order of a Magistrate passed 
under section 2 of Act XIII of 1859, “that the 
prisoner should work for a certain period, and in case 
he failed to do so should suffer rigorous imprison- 
ment for one month, annulled as to the latter 
part, the Magistrate having no power to make such 
an order until the failure had occurred and been 
proved before him. Beg. v . Joma bin Bauu 

[4 Bom., Cr .5 37 

23. — Sentence under repealed 

Act. — Cattle Trespass Acts, III of 1857 and I of 
1871 . — Conviction under wrong Act. — Where a pri- 
soner was properly convicted on the evidence of ille- 
gally seizing, cattle, but was sentenced under the old 
law (Act III of 1857), when the Act had been re- 
pealed by Act I of 1871, the High Court declined to 
interfere with the sentence, as the latter Act was in 

: IV ‘ 
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force at the time of the conviction and sentence, and 
no injustice had been done. Mohesh Nath v . Hueeo 
Moeun Ghosau . . . ’ 16 W. B., Cr., 12 ' 

2. CAPITAL SENTENCE.' 

24. Sentence on conviction of 

murder . — Sentence of death or transportation . — 
On a conviction for murder, the only punishments 
that can legally be awarded are death or 'transporta- 
tion for life. Queen v. Bani Doss 

[14 W. B., Cr., 2 

Queen v . Jamal . . 16 W. B., Cr., 75 

25. Duty of Magis- 

trates. — Judges must not shrink from doing their 
duty, and they are hound to pass a capital sentence 
in a case of murder .when they believe the evidence. 
Queen v. Sib Naeain Palobhee 

[7W.B.,'Cr., 33 

26. Justification for sentence 

of deatb.. — Convict undergoing transportaiion . — 
The fact that except death no punishment more 
severe than that which the prisoner is undergoing at 
the time of the commission of the offence can he in- 
flicted, is not of itself sufficient to justify the Court* 
in condemning the convict to death. Queen v. Ng a 
Shoay be . . . .19 W. B., Cr., 68 

27. : — Conviction of person under 

transportation of murder.— Pew Code, s. 303. 
— Where a person under sentence of transportation 
for life on a conviction for murder is found guilty of 
murder on a subsequent and different charge, the 
only sentence that can he passed on him under sec- 
tion 303 of the Penal Code is death. Queen v . 
Dooejobhun Shamonto alias Deejoboe 

[I9W.B., Cr., 45 

28. Pregnancy of accused con- 

victed of murder . — Suspension of sentence , — 
Capital sentence should he pronounced on a convic- 
tion for murder even if the accused be pregnant, 
although the execution of the sentence should be 
deferred till after delivery. Queen v . Panhee 
Aueut . . • ,15 W. R., Cr., 66 

29. — — Suspension] of 

sentence. — When a prisoner was pregnant, the sen- 
tence of death passed npon her was ordered not to 
he carried out until after her delivery. Queen v. 
Ghurbhurneb . * ' W. E., 1864, Cr., 1 

Queen v. Tepoo’ . . 3 W. R., Cr., 15 

Since expressly provided for by section 306, Crimi- 
nal Procedure Code, 1872, and section 382 of Act X 
of 1882. 

3. CUMULATIVE SENTENCES. - 

30. Sentencing twice for same 

offence . — CovicHon for two offences, one of wh ich is 

8 }> 
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integral portion of another. — Tlie conviction of pri- 
soners for two o:Q:ences, wlien tlie one offence formed 
an integral portion of the other, held to he in effect 
punishing tv/iee for the same offence, and therefore 
illegal. Govebnment u. Lalawuk Singh 

[1 Agra, Ci\, 31 

Cases wliere same acts are 

tlie basis of two eliarges and convictions.— 
Sentence on each charge. — Where substantially only 
one offence has been committed, and the acts which 
are the basis of a prisoner's conviction on one charge 
arc the same as the acts which are the basis of his 
conviction on another charge, cumulative sentences 
on each charge should not be passed. Queen r. 
Radhaeanth PAirii . . 9 W. B., Or., 12 

Queen n. Chunder Kant Lahoree 

[12 W. B., Cr., 2 

32 ^ — Conviction on several 

eliarges forming substantially one offence. 
— Criminal procedure Code, 1861 , s. 46. — Where a 
person, though charged under different sections of the 
, Penal Code, was convicted of what w^as substantially 
hut a single offence, — Seld that it was not laufful for 
the Magistrate who tried him to pass a sentence of 
imprisonment as for separate offences, under section 
4<6 of the Code of Criminal Procedure, exceeding in 
the aggregate the punishment which it was competent 
for the Court to inflict on conviction of a single 
offence. ’Reg. r. Ganu Ladu 

[2 Bom., 132 ; 2iid Ed., 126 

S3. Improper sen- 

tence. — Where a person, though charged under two 
heads, was found guilty of what was substantially 
but one offence, — Keld that it was improper for the 
Sessions Judge to record a conviction under two sec- 
tioiis of the Penal Code, and thereupon to award 
a punishment of two years’ imprisonment in excess 
of what the law prescribed for the offence committed. 
Reg. V, ZoEA ILarubeg . . , 4 Bom., Cr., 12 

34 , Acts constituting offence 

founded on one continuous transaction.— 
Sentence for principal offence. — Where the acts con- 
stituting the offence are founded on one single conti- 
nuous transaction, sentence should only he passed for 
the principal offence. Anonymous 

[6 Mad., Ap., 47 

35 , Act coupled with intention. 

-—Same ad constituting a less grave offence. — Where 
tlie act of an accused person, coupled wuth his inten- 
tion or knowledge, constitutes a graver offence, the 
circumstance that the same act also answers to the 
definition of another less grave offence does not 
reiiddr him liable to a cumulative punisbment. Case 
where different statutes provide separate punishments 
for the same act, distinguished, Reg. v. Dob Ba- 
3AYA . . . , . . 11 Born,, 13 


SENTEH CB — contimied. 

3. CUMULATIVE SEWVmcm---eoniinued. 

30 , Conviction of sej)arate of« 

fenees. — Criminal ^Procedure Code, 1861, s. 46 . — 
Separate sentences to take effect sucoessidely . — 
Where prisoners are convicted of separate offences, 
a separate sentence should he passed in each case, 
with a direction that the imprisonment in the second 
case should commence on the expiration of that in the 
first, and so on. Anonymous . 4 Mad., Ap., 27 

37 . Separate sen- 

tences to take effect successively . — In a case of several 
offences under one section of the Penal Code, the 
proper ivay is to try the accused (under separate 
charges) for each of the several distinct offences 
under the section which have been clearly proved 
'against .them. On conviction on each' of these 
separate charges, a separate sentence on each convic- 
tion should be passed, with a direction (under section 
317 of the Criminal Procedure Code, 1872) that each 
should take effect on the expiry- of the next prior 
sentence. Queen v. Sobeai Gowalah 

[20 W. B., Cr., 70 

38. Maximum term 

of punishment. — Joinder of charges. — Where a person 
who is accused of several offences of the same kind is 
tried for each of such offences separately by a Magis- 
trate, the aggregate punishment which such Magistrate 
can inflict on him in respect of such offences is not 
limited to twice the amount which he is by his ordinary 
jurisdiction competent to inflict, but such Magistrate’ 
cau inflict on him for each offence the punishment 
which he is by his ordinary jurisdiction competent *to 
inflict. In the matter op Daulatia 

" [I. L. B., 3 AIL, 305 

39 . Conviction of several in- 

stances of same offence. — Aggregate sentence 
for purpose of appeal. — Separate sentence on each 
offence . — For purposes of appeal the whole punish- 
ment awarded to one person on one trial for several 
instances of the same offence is to be regarded as one 
sentence. Semble , — that where a person is tried at the 
same time for several instances of the same offence, it is 
not necessary that more than a single sentence should 
be passed. But if a separate .sentence be passed on 
each head, — Held that an appeal brings the aggre- 
gate of those sentences, as together constituting tbe 
punishment awarded in a single trial, within the 
jurisdiction of the Appellate Court. Reg. v. Gulam 
Abas . “ . " . . , . , 12 Bom., 147 

40. — Simultaneous convictions, 

— Sentence for purposes of appeal . — Crwiinal Pro- 
cedure Code, 1872, s. 814. — The aggregate of the 
sentences passed under section' 314 of the Code 
of Criminal Procedure in a case of simnltaneoiis con- 
victions for several offences, must be considered 
a single sentence for the purposes of confirmation or 
appeal. Reg. v. Rama Bhivgowda 

[I. li. B.., 1 Bom., 223 

41 . Separate sentences. — Abet - « 

ment of abduoiion and wrongful ' eonfinement . — 
Penal Code, ss. 343, 455;— The prisoners having been 
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sentenced for abetment of abduction of a woman 
under sections 109 and 498 of the Penal Code, and 
for wrongful confinement of her under section 343, — 
Meld that both sentences could not stand, and that 
as the essence of the case was abduction, the pi*i- 
soners, as abettors therein, should be punished for it 
alone. Queen v. Ishwae Chandea Jogee 

[W. R., 1864, Or., 21 

42. ^ jJ)duction of child 1 

to get ‘pro'perty from its person.— Theft after f re- 
par-ation to cause death. — Tenal Qode^.ss, 369, 382. 

— Separate sentences cannot be awarded in one 
case for abducting a child in order to take xn’operty 
from its person (section 369), and theft after prepar- 
ation to cause death, &c. (section 382), where the 
evidence shows that the act is one and the same. 
The sentence under the latter section was cancelled, 
there being no evidence of any preparation having 
been made to cause death, &c., within the meaning of 
that section. Queen v. Kasuee Nath Chungo 

[8 W. R., Cr., 84 

43^ Tenal . Code, s. 

369. — Abduction imth intent to talcs moteable pro- 
perty. — Second punishment for theft.-- k. prisoner 
tried, convicted, and punished under section 369 
of the Penal Code of abducting a child with intent 
dishonestly to take moveable property, cannot also be 
punished for the theft of a part of the moveable pro- 
perty which he intended dishonestly to take through 
means of the abduction,* and the second punishment 
for a theft is by the present Code of Criminal Proce- 
■ dure illegal. Queen v. Noujan. Noujan v. Queen 

[7 Mad., 375 

44. — Penal Code, ss. 

71, 183, and 353. — Resisting talcing of property by 
public servant.— TIsing criminal force to deter pxfblic 
servant from doing his duty. — Meld on the facts of 
this case, that a party (A.) who objected to ac- 
company a constable who had been directed to pro- 
duce him before the Court, and also seized the con- 
stable by the arm, and resisted his carrying away a 
pony which A. was charged witli having misappro- 
priated, was guilty of separate offences under sections 
353 and 183 of the Penal Code, and the infiiction of 
separate sentences for each oft’ence was nob |)re vented 
by section 71 of that Code. Queen r. Joyah 
Mohun Chundee . . . ’ 14 W. R,, Cr., 19 

45 ^ Threaten i n g 

witnesses. — Sentence for each ofence. — An accused 
who threatened three witnesses was convicted and 
sentenced to four months'* imprisonment for the 
threat to each witness, in all to one year. It 
was held that if a person at one time criminally inti- 
midates three different persons, and each of those 
persons brings a separate charge against him, the • 
accused may be convicted for an offence as against 
each person, and be punished separately for eaclU 
offence. The facts and evidence in this case,, however, 
were considered insufficient to support the sentence. 
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which was reversed as extremely harsh and iiiijiist. 
In the mattee oe Goouzae Khan 

[9 W. R., Cr., 30 

46.‘ Culpable homi- 

cide and being member of unlatcful assembly. — The 
prisoner w^as convicted and sentenced separately for 
culpable homicide not amounting to murder, and for 
being a member of an unlawful assembly. The two 
offences, however, being held to he one (the latter 
being only part of the evidence of the former), the 
conviction and sentence for the second offence were 
quashed. Queen v. Eubbeeoolah 

[7 W. E,., Cr., 1«3 

47^ ^ Macoity until 

murder. — Penal Code, s. 896. — If a person concerned 
in a dacoity unintentionally commits murder, he is 
liable to punishment under section 396 of the Penal 
Code. But he cannot be separately convicted of 
murder under section 302, and of committing dacoity 
under section 395. Queen v. Rughoo 

[W. R., 1864, Cr., 30 

48. Dacoity and re- 

ceiving stolen property. — A person convicted of and 
sentenced for dacoity cannot also be convicted of and 
sentenced for receiving or retaining the stolen pro- 
perty thereby acquired (dissent'iente LoCH, J.). 
Bhyeub Seal v. Queen. Queen v. Bhyrub Seal 

[W. B., 1864, Cr., 27 

Queen v. Abool Hossein , 1 W. B., Cr., 48 

49. Rescuing from 

laioful custody axid -using criminal force.— Penal 
Code, ss. 224, 225, and 353. — Where substantially 
hut one offence has been committed, and the. acts 
which are the basis of one charge are the same which 
form the basis of another charge on which the pri- 
soner has also been convicted, cumulative sentences on 
each charge should not be passed. Where prisoners 
were convicted under section 224 for escape, section 
225 for rescuing from lawful custody, and under sec- 
tion 353 for using criminal force in so doing, and 
sentenced to separate punishments under each sec- 
tion, — Meld that the prisoners had only done on’e act, 
and were guilty of only one offence, and should have 
been found guilty under sections 224 and 225 of 
“ escape and “ rescuing respectively, and sentenced 
accordingly. Queen ^.'Kalisankae Sakdyal 

[3 B. L. R., A. Cr., 14 

Queen v. Dina Sheikh 

[3 B. li. B., A. Cr., 15, note : 10 W. R., Cr., 63 

50. where prisoners were accused of rioting and 
using criminal force, it was held only one offence. 
In the matter oe Nileutton Sein 

[16 W, R., Cr., 45 

50. — Making false 

charge . — Giving false evidence . — S eparate offences . — 
The offence of making a false cliarge and the offence 
of intentionally giving false evidence are not cognate 
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offences or parts of the' same offence, but may be 
'punished separately. Queejt v. Abdool Azeez 
^ [T-W. Il., Cr.,59 

51 ^^ Tenal Code, ss. 

71, 193, 211. — Conpim'ent sentenees.--Crimi7ial JPrO‘ 
cedure Code (Act X of 1882), s. Bo.—JEnliancement of 
sentence.—W\i&v& the accused, who was a head con- 
stable, was found guilty of making a false charge under 
section 211, and of giving false evidence under section 
193 of the Penal Code (XL V of 1860), and the Sessions 
Judge passed sentences of three months’ simple im- 
prisonment for each offence, and, taking into consi- 
deration the accused’s past conduct, directed that the 
sentences ' should run concurrently, — Seld that the 
sentences were inadequate and illegal. Accordingly, 
the sentences were enhanced to three months’ rigorous 
imprisonment for each offence ; and as the two offences 
were distinct, the High Court directed, under section 
35 of the Criminal Procedure Code (X of 1882), one 
sentence to commence after the expiration of the 
other. Queen v. Ahdool Azeez, 7 W. R., Cr., 59, fol- 
lowed. Queen- Empbess v. Pie AIahomed 

[I. L, R., 10 Bom., 254 

52. Conmction of 

several oJfences.—Two prisoners having been convict- 
ed of forgery and other olfences were sentenced each 
to an aggregate amount of punishment. Seld that 
it was an irregularity not to pass a separate sentence 
under each independent head of the charge. Reg-, v. 
ViNAYAK Teimbak , 2 Bom.j 414: 23id Ed., 391 

Reg. V. Murae Teikam « . 5 Bom., Cr., 3 

53 , Distinct offences. 

— Simultaneous se^itence, — Three prisoners were 
charged with five distinct offences of house-breaking 
by night, and were sentenced to two years’ rigorous 
imprisonment in each case. Held that the Magis- 
trate had power only to pass sentence of four years’ 
imprisonment upon each prisoner, hut according to 
the sentence all the punishments inflicted would be 
going on simultaneously. Anonymous 

[5 Mad., Ap., 42 

54. * House-hrealcing 

md theft, — If a man break into a dwelling-house at 
night and steal property therefrom, the crime is in 
its nature one single and entire offence, and should 
he treated accordingly. Queen «?. Tonaoeoch 

[2 W. R., Cr., 63 

Under section 45V of the Penal Code. Queen ©. 

Chytun Bowea . , 5 W. R., Cr., 49 

JOGEEN PULLEE V. NOBO PULLEE 

[6 W. B., Cr., 49 

In EE Mussahue Daoubh . 6 W. R,, Cr., 92 

55, DLouse-hreahing 

Ig niglit and theft,-- K prisoner may he convicted of 
theft in, a building and of house-breaking by night 
with intent to commit theft, though if the Judge 
considers the punishment for the first offence suffi- 
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cient, he need not award any additional sentence for 
the second. Queen v, Tincouree 

[W. R„ 1864, Cr., 31 

56. ^ — , Sotise-hreaMng 

and theft, — Joinder of charges.-r-Limit of convic- 
tio 7 i. — Criminal procedure Code (Act AT of 1872), 
ss. 452, 454, 455.—Eeld that, where in the course 
of one and the same transaction an accused person ap- 
pears to have committed several acts, directed to one 
end and object, which together amount to a more seri- 
ous offence than each of them taken individually by it- • 
self would constitute, although for purposes of trial it 
may he convenient td vary the form of charge and to 
designate not only the principal hut the subsidiary 
crimes alleged to have been committed, yet in the in- 
terests of simplicity and convenience it is best to 
concentrate the conviction and sentence on the grav- 
est offence proved. Where, therefore, a person who 
broke into a house by night and committed theft 
therein was charged and tried for offences under sec- 
tions 380 and 457 of the Penal Code, and was con- 
victed of both those offences, and punished for each 
with rigorops imprisonment for eighteen months, the 
Court convicted him of the offence under section 4-57 
and sentenced him to rigorous imprisonment for three 
yeai's, and acquitted him of the offence under sec- 
tion 380. Empeess V. Ajubhia 

[I. L. B., 2 AIL, 644 

57. Offence made wj? 

of parts. — Souse-hreaJcing and theft. — Renal Code, 
ss. 71, 380, 457.— -Section 71 of the Penal Code 
applies to the case of a person charged with house- 
breaking under section 457 and theft committed on 
the same occasion under section 380 , of the Penal 
Code. Reg. v. Aejun , . .1 Bom., 87 

58. Conmction of 

several offences. — Mouse-breaking to commit theft . — 
Compound offence. — It is competent to a Magistrate 
to pass a separate sentence in respect of “each of the 
two charges, of house-breaking in order to commit 
theft, and of theft in a human dwelling, of which a • 
prisoner is found guilty, provided the aggregate pun- 
ishment awarded on the two charges does not exceed 
the punishment which the case warrants for the 
greater of the two offences of which the accused has 
been convicted, and provided, further, such aggregate 
punishment does not exceed the jurisdiction of the 
Court passing the sentences. Reg. v, Antaeehan 
valab Gulkhan . . . ,9 Bom., 172 

59. s Souse-hreahing 

and theft. — Renal Code, ss. 380 and 457. — SwiuUane-^ 
ous convictions for separate offences. — In a case of 
conviction of house-breaking by night, in order to 
commit theft, under section 457, and theft, under 
section 380 of the Penal Code, there may either be 
one sentence for both offences, or separate sentences 
,,for each offence, provided that the total punishment 
awarded does not exceed that which may he given 
for the graver offence. Reg. v. Tuka^a bin Ta- 
mana .... I. B. R., I Bom., 214 
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60. ; Cri minal Proce- 

dure Code, ss. 35 and 235. — Penal Code {Acis 
XL-r of I860 and VIII of 1882), ss. 71, 380, 457. 
— Simultaneous convictions for several offences . — 
Sentence. — The accused was convicted at one trial by 
a Magistrate of the first class of the offences of house- 
breaking by night with intent to commit theft,, pun- 
ishable under section 457, and of theft in a dwelling- 
liouse, punishable under section 380 of the Penal Code 
(XLV of 1860), — the two offences being part of the 
same transaction, the theft following the house-break- 
ing, The prisoner was sentenced to two years’ rigor- 
ous imprisonment under section 457, and to six 
months’ rigorous imprisonment and a fine of ftlOO, 
or, in default of payment, three months’ further ri- 
gorous imprisonment, under section 380. The Dis- 
trict Magistrate referred the case to the High Court, 
on the ground that the aggregate of punishment 
awarded on fhe two heads of charge exceeded the 
powers of the First Class Magistrate who tried the 
case. The Sessions Judge, to whom an appeal had 
been preferred, was of the same opinion, and reduced 
the sentence to two years’ rigorous imprisonment. 
Meld that as the accused committed two distinct of- 
fences which did not “ constitute, when combined, a 
different offence” punishable under any section of 
the Penal Code (XLV of 1860), section 71 of the Code 
did not apply^ and as the aggregate punishment did 
not exceed twice* the amount of punishment which 
the trying Magistrate was competent to infiict, the 
sentences were legal under section 35 of the. Crimi- 
nal Procedure Code (Act X of 1882), Per Jarbinb, 
J . — The rules for assessment of punishment, con- 
tained in section 454 of the Criminal Procedure Code 
of 1872, having been omitted in section 235 of the 
Criminal Procedure Code of 1882, must now be sought 
for in section 71 of the Penal Code (XLV of 1860) 
and in section 35 of the Criminal Procedure Code 
(X of 1882). Queen-Empress v. Sakharam Bhau 

[I. L. B., 10 Bom., 493 

61. ZiUrTcing house' 

trespass and theft. — Penal Code, ss. 380 and 454. 
— Discussion as to whether cumulative punishment 
under sections 454 and 380 is legal for lurking hoiise- 

' trespass and theft. Queen v. Mina Nuggerbha- 
TiN , , * . . .3 W. K., Cr., 19 

62. Mouse-trespass 

and grievous hurt. — The prisoner entered a house 
for the purpose of committing an assault, and, in 
carrying out that intention, caused grievous hurt. 
In convicting and punishing him for the substantive 
offence (grievous hurt),— jffeZdl that it was not neces- 
sary to pass a separate sentence for the offence of 
house-trespass. .Queen v. Bassoo E<a.nnah 

[2 W. B., Cr., 29 

03^ — : Kidnapping. — 

Talcing property from child. — Penal Code, ss. 363, 
369. — The offence described in section 363 of the 
Penal Code is included in that described in section 
369, the kidnapping and the intention of dishonest- 
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ly taking property from the kidnapped child being 
included in the latter section. Queen v. Shama 
Sheikh . . . . S W. B., Cr., 35 

04^ ^ — Kidnapping . — 

Selling for purpose of prostitution. — There is nothing 
illegal in passing separate sentences for kidnapping 
and for selling for purposes of prostitution. Queen 
V. Doorga Doss , . .7 W. B., 104 

'65. Pi o ting , — Un- 

lawful assembly. — There cannot he a conviction both 
of “rioting” and of “being members of an illegal 
assembly.” The greater charge includes the less, and 
to punish under both sections of the Penal Code would 
be cumulative and illegal. Meelan Khalifa v. 
Dwarkanath Goopto . . 1 W. B., Or., 7 

66. Joining unlauftU 

assembly and rioting ivith deadly %veapon.~— Penal 
Code, ss. 144, 148. — There is notliiiig illegal in sen- 
tencing a prisoner for both offences of joining an 
unlawful assembly armed with a deadly weapon 
(section 144), and rioting armed with a deadly wea- 
pon, though the former is almost merged in the latter 
offence. Srebkissen v. Juglal . 9 W. B., Cr., 5 

67. Pioting armed 

with deadly weapon. — Causing hurt by shooting . — 
Where prisoners are charged both with rioting, being- 
armed with deadly weapons, and with causing hurt 
by shooting, and their conviction of the latter offence 
rests solely on the fact of their belonging to a party 
by one of whom (not one of the prisoners) fire-arms 
were used, it is wrong to pass a cumulative sentence, 
and to punish the prisoner both for the rioting and 
for the causing hurt. The punishment should be for 
either one or other of those offences. Queen r. 
Durzoolla , . , . 9 W. B.j Cr., 33 

68. Pioting with 

deadly weapon. — Grievous hurt. — Penal Code, ss. 
148, 149, and 324. — The offence of rioting, armed 
with deadly weapons, and stabbing a person on whose 
premises the riot takes place, are distinct oft'ences 
and punishable as separate offences under sections 
148, 149, and 324 of the Penal Code, — section 149 
being read as a proviso to section 148. Queen v. 
Callachand . . .7 W. B., Cr., 60 

69. 'Conviction of 

rioting and causing hurt by dangerous weapons . — 
Distinct offences. — Separate charges. — Penal Code, 
ss. 71, 148, 149, 324.— Act X of 1882 (Criminal 
Procedure Code), ss. 35, 235. — Act X of 1872 {Cri- 
minal Procedure Code), ss. 314, 454. — Act VIII of 
1882, s. 4. — The offences of rioting armed with a 
deadly weapon and voluntarily causing hurt with a 
dangerous weapon to two persons are distinct offences, 
and a person charged with such offences can be con- 
victed and sentenced in respect of the rioting and of 
the hurt caused to each of. the persons injured. A. 
and P. w'ere' charged with rioting armed with deadly 
w^eapons under section 148 of the Penal Code, and 
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they were also charged under section 324, coupled 
with section 149, with causing hurt by a dangerous 
weapon to X.s and B, was further charged under 
section 324 with causing a like hurt to Y., A. being 
also charged under section 324, coupled with section 
149, in respect of the hurt caused by B. to Y, A. 
and B. "were convicted on all charges, and separate 
sentences, to take effect in succession, were awarded 
in respect of each offence charged. The offences 
under section 324 were committed during the riot. 
Eeld that the several acts with regard to which 
the prisoners were charged did not fall, within the 
provisions of section 71 of the Penal Code, inas- 
much as it was not found that the causing of the 
Imrt was the force or violence which alone consti- 
tuted the rioting, and that consequently under sec- 
tion 235 of the Criminal Procedure Code the several 
sentences passed -were strictly legal. Loke Nath 
S lECAK V. QiJEEN-EMPEBSS 

[I. Ii. R., 11 Calc., 349 

^ Separate convic- 

tions for more than one offence where acts combined 
form one offence . — Vened Code (Act XLV of I860), 
ss. 143, 147, 324,' BoS (Act Fill of 1SS2), s. 4.— 
Criminal Procedure Code, Aot X of 1SS2, s. 235 . — 
Pour persons were charged wiUi being members of 
an uniavvful assembly consisting of themselves and 
others, the common object of which assembly was 
resisting the execution of a legal process, namely, the 
arrest of a judgment-debtor by a Civil Court peon, 
who went with a warrant for his arrest accompanied 
by other persons, A. and B., for the purpose of identi- 
fying him, and with using force or violence in prose- 
cution of the common object, such force or violence 
consisting of an assault on the Civil Court j)eon, and 
another by means of a dangerous weapon on A. The 
'Deputy Magistrate convicted all the accused of 
offences under sections 147 and 353 of the Penal 
Code, and sentenced them to six months’ rigorous im- 
prisonment under the former section and two months’ 
rigorous imprisonment under the latter. He further 
convicted one of the accused of an offence under 
section 324, in respect of the assault on A., and sen- 
tenced him to one month’s rigorous imprisonment 
in respect, of that offence, and directed that the sen- 
tences were to take effect one on the expiry of the 
other. Eeld that the offence of rioting was com- 
pleted by the assault on A., and that the assault on the 
peon was a further offence under the first sub-section of 
. section 235 of the Code of Criminal Procedure. Eeld, 
further, that even if A. had not been assaulted, the. 
conviction and sentences passed for rioting and the 
assault on the peon were legal, inasmuch as the acts 
of the accused, taken separately, constituted offences 
. under sections 143 and 353 of the Penal Code, and, 
coinhined, an offence under section 147 ; and under 
235, sub-section 3 of the Code of Criminal Proce- 
dure, the accused might he charged with and tried at 
one trial for the offence under section 147, and those 
under sections 143 and 353, and therefore also se- 
panitely convicted and sentenced lor each such offence, 
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provided the punishment did not exceed the limit 
imposed by section 71 of the Penal Code, as amend- 
ed by section 4 of Act VIII of 1882, whicli limit diacl 
not been exceeded in the present case. In the 
MATTBE OP ChANDEA KaKT BHATTACHAEJEE. 

Chandea Kant Bhattachaejbe v. Quee'n-Im- 
PEBss . . . I. L. B., 12 Calc., 495 

71 , Penal Code 

Amendment Act (VIII of 1882), s. 4. — Offence made 
up of several offenees.^Bioting. — Oriemus hurt . — • 
Criminal Procedure Code, 1882, s.‘23o. — Penal Code, 

I ss. 146, 147, 149, 325 . — A; member of an iinlawffnl 
assembly, some members of which have caused griev- 
ous hurt, cannot lawfully be punished for the offence 
of rioting as well as for the offence of causing griev- 
ous hurt, Empeess V. Ram Paetab 

[I. Ii. B., 6 AIL, 121 

72 , Separate charges, 

— Criminal Procedure Code (Act X of 1872), s. 454, 

• Ulus. (f).-~Penal Code (Act XLV of 1860), ss. 147, 
148, and 324. — Under section 454 of the Criminal 
Procedure Code, the collective punishment awarded 
under sections 147, 148, and 324 of the Penal Code 
must not exceed that which may be awarded for the 
graver offence. Whether separate convic- 

tions under sections 147 and 324 of the Penal Code 
are legal. In the matter op the , petition op 
Jhbdue Kazi. Empress v. Jubdur Kazi 

[I. L. B., 6 Calc., 718 

S. C.“ In ke Jitebue Kazi . 8 0. L. B., 390 

73 ^ Pioting. — Grie- 

vous hurt. — Criminal Procedure Code, 1882, s. 235 . — 
Pe7ial Code, ss. 146, 147, 149, 325. — Three persons 
wdio were convicted (i) of riot under section 147 of 
the Penal Code, (ii) of causing grievous hurt in the 
course of such riot, were respectively sentenced to 
six months’ rigorous imprisonment under section 147, 
and three months’ rigorous imprisonment under 
section 147, and three months’ rigorous imprison- 
ment under section 325. Eeld by Pethebam, C. J., 
and Straight and Ttbrelb, JJ., that inasnnich 
as the evidence upon the record showed that the 
three prisoners had committed individual acts of vio- 
lence with their own hands, which constituted dis- 
tinct offences of causing grievous hurt or hurt sepa- 
rate from and independent of the offence of riot, 
which was already completed, and the fact of the riot 
was not an essential portion of the evidence neces- 
sary to establish their legal responsibility under sec- 
tion 325 of the Penal Code, the separate sentences 
passed under sections 147 and 325 were not illegal. 
Quee7i- Empress v. Ra^yi Partab, I. L. R.,6 AIL, 121, 
distinguished. Per Beodhtjrst, J., that the evi- 
dence showed that only one of the three, prisoners 
had caused grievous hurt with his own hands, and 
that the others could only be properly convicted, of 
that offence under the provisions of’ section 149 of 
the Penal Code, but that the separate sentences 
passed under sections 147 and 325 were not illegal. 
Queen-Empress v. Dungar Singh, I. L. i2., 7 Ail.,- 
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29, followed. Also per Brodhfest, J. — Illustra- 
tion {ff) of section 235 of tlie Criminal Procedure 
Code does' not apply merely to the case of persons 
who, ill addition to the offence of rioting, have with 
their own hands committed the further offences of 
voluntarily causing grievous hurt, and of assault- 
ing a public servant when engaged in suppressing 
a riot,* and the convictions referred to in the illustra- 
tion relate especially to convictions obtained under 
the provisions of section 149 of the Penal Code. 
Quben-Empeess V, Eam Saeup 

[I. Ii. B„ 7 All., 757 

74. Criminal Proce- 

dure Code, 1882, s. 35 and s. 235 . — Convictions of 
rioting and causing grievous^ hurt . — Offences dis- 
tinct. — Penal Code {Act V III of 1882), s. 1. — Penal 
.Code, ss. 147, 325. — The offences of rioting, of vo- 
luntarily causing hurt, and of voluntarily causing 
grievous hurt, each of the two latter offences being 
committed against a different person, are all distinct 
offences within the meaning of section 35 of the 
Criminal Procedure Code. Under the first para- 
graph of section 235 of the Criminal Procedure 
Code, a person accused of rioting and of voluntarily 
causing grievous hurt may be charged with and tried 
for each offence at one* trial, and, under section 35, a 
separate sentence may be passed in respect of each. 
Queen-Pmpress y. Ham Partah, I. L. B., 6 All., 
121, dissented from. Queen-Empeess v. Dunq-ae 
SiNG-H . , . . . I. L. R., 7 All,, 29 

75 ^ Penal Code, s. 

71. — Criminal Procedure Code, ss. 39, ■ 235. — Eiot- 
ing, grievous hurt, and hurt.-. — Punishment for more 
than one of several offences. — On the 8th August 
1884 a Magistrate of the second class began an in- 
quiry ill a case in which several persons were accused 
of rioting and of voluntarily causing grievous hurt. 
On the 6th September the powers of a Magistrate 
of the first class were conferred on the Magistrate 
by an order of Government, which was communi- 
cated to him ou the 8th September. On the 9th 
September, the case for the prosecution having 
closed, the Magistrate framed charges against each 
of the accused under sections 323 and 325 of the 
Penal Code, recorded the statements of the accused 
and the evidence for the defence, and on the 10th 
September convicted the accused of all the charges, 
passing upon each of them, in respect of each charge, 
sentences which he could pass as a Magistrate of the 
first class, hut could not have passed as a Magistrate 
of the second class. On appeal, the Sessions Judge, 
on the ground that the prisoners had committed the 
offence described in section T48 of the Penal Code, 
held that the sentences passed .by the Magistrate 
w'ere illegal, as being inconsistent with the pro- 
visions of section 71, paragraphs 2 and 4 ; and he ac- 
cordingly reduced the sentences of imprisonment 
which the Magistrate had passed to the maximum of 
imprisonment which the Magistrate could have in- 
flicted under section 148. Held by the Pull .Bench 
(Petheeam, C, J., aiid Beodhuest, J., dissenting) 
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that the sentences passed by the Magistrate were 
legal. Per Oldeieeb and Dethoit, JJ., that the 
provisions of section 71 of the Penal Code had no. 
application to the ease, inasmuch as the offences 
of causing grievous hurt and hurt formed no part of 
the offence of rioting. Per Beodhuest, J., that 
the sentences passed hy the Magistrate were, as a 
whole, illegal ; that if he had' convicted the accused 
under section 148 of the ; Penal Code, his order 
Avould, under the circumstances, have been legal, and 
that a ’member of an unlawful assembly, some mem- 
bers of which have caused grievous hurt, can he 
legally punished for the offence of rioting as well as 
for the offence of causing grievous hurt. Empress 
V. Dungar Singh, I. L. R., 7 All., 29, referred ta. 
Queen-Empeess v. Pershad . I. R. B., 7 AIL, 414 

70 ^ Pecefving stolen 

property and assisting in concealment of it.—zPenal 
Code, ss. 411, 414. — Criminal Procedure Code, 1861, 
s. 46. — The offences specified in sections 411 and 414 
of the Penal Code cannot he considered as two dis- 
tinct offences, so as to allow of the procedure of sec- 
tion 46 of the Criminal Procedure Code being adopt- 
ed. Anonymous . . . 4 Mad., Ap., 14 

77. Theft from two 

persons in same room. — Where the accused stole 
property at night belonging to two different persons 
from the same room of a house, it was held that 
he could not be sentenced separately as for two 
offences of theft. Queen v. Moneeah 

[11 W.B., Cr., 38 

78. ^ — Theft. — deceiving 

stolen property. — A person convicted of robbery or 
theft cannot he also convicted of dishonestly receiving 
in respect of the same property. Queen v. Mud- 
bun Ally . . . .1 W. E,., Cr., 27 

Queen d. Seeemunt Abup . 2 W. E.., Cr., 63 

Queen v. Seebchuen Haeee 

[11 W. B., Cr., 12 

Queen v. Sheeb Chunber Haeee 

[11-W. B., Cr., 12, note 

79. Theft and mis- 

chief — Double sentence. — A double- sentence for 
theft and mischief is illegal and improper. Bichuk 
Ahebe V. Auhuck Bhooneea . 6 W. R., Or., 5 

80. Mischief and 

theft. — House-breahing and theft. — Separate convic- 
tions and sentences under sections 429 and 379, and 
under sections 457 and 380 of the Penal Code were 
set aside ; and the convictions under section 429 
in the former case, and under section 457 in the latter, 
allowed to stand. Queen v. Saheae 

[8 W. B., Cr., 31 

81. Criminal tres- 

pass. — Mischief. — Criminal Procedure Code, 1872, 
. s. 454. — Where a person committed a trespass with 
the intention of committing mischief, thereby com- 
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Separate sentences — continued. 
mitting criminal trespass, and at the same time com- 
mitted mischief, — Meld that such person could not, 
under clause iii of section 454 of Act X of 1872, re- 
ceive a punishment more severe than might have 
heeii awarded for either of such offences. The pro- 
visions ol that law do not in such a case prohibit 
the Court from passing sentence in respect of each 
offence established. Empeess Bxjdh Sinq-h 

[I. li. E., 2 All., 101 

32. Separate of- 

fences.— Penal Code, ss. 143, 253.— A cumulative 
sentence under section 143 of the Penal Code (being 
a member of an unlawful assembly), and under sec- 
tion 253 (using criminal force against a public ser- 
vant), was upheld by the High Court in this case. 
In the mattbe oe Gobind Chtjndee Roy 

[16 W, B., Cr., 70 

4. PINE. 

33 ^ Specific fine on each prison- 

— prial of several prisoners, — A sentence of line 
must impose a specific fine on each prisoner. Ano- 
nymous .... 5 Mad., Ap., 5 

34 ^ "Wrongfal confinement. — 

Penal Code, s. 344 . — Fine alone is not a legal sen- 
tence for a prisoner convicted under section 344 of 
the Penal Code. Eeg. v. Bahieji bin Kbishnaji 

[1 Bom., 39 

35 ^ Separate offences.— 

five sentence alloioed only in one. — Where a conviction 
has been had under two sections of the Penal Code, 
in one of which only an alternative sentence of im- 
prisonment or fine is allowed, a sentence of fine cannot 
be passed. Queen u. Bhoobun Mohun 

[11 W. B., Or., 39 

33 ^ Offence under Act XIX of 

1838, S. 13. — Omission of owner of harbour craft 
• to produce certificate of registry. — The Legislature 
when it enacted in section 13 of Act XIX of 1838 
that persons who committed certain acts should be 
‘^subject to a fine often times the fee,” or ‘^subject 
to a fine of ten rupees,” intended that the penalties 
so specified should be inflicted in full. The owner of 
a harbour craft having been fined R2 for omission 
to produce a certificate of registry when demanded by 
the customs authorities, the High Court annulled the 
sentence as being illegal, and inflicted the full penal- 
ty of ten rupees. Empbess v. Mhasnya Rama 

[I. Ij. B., 7 Bom., 280 

37 ^ — Theft in dwelling-house. — 

Penal Code, s. 380. — Imprisonment . — On conviction 
for theft in a dwelling under section 380 of the Penal 
Code, fine cannot he substituted in lieu of imprison- 
ment, though it may be added to imprisonment. 
Duuuoo Zainah Bebee . 16 W. B,, Cr., 17 

33 . - — Offence under Act XVIII of 

1854 (Bailwaj Act), s. Imprisonment.— 
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Offence tinder Act XVIII of 1854 (Bail” 
way Act), s. 34 — continued. 

Section 34 of Act XVIII of 1854 prescribes the mode 
in which fines levied under that Act are to be re- 
covered. It, is only on the return of the warrant of 
distress unsatisfied, or on the Magistrate being other- 
wise satisfied that no sufficient distress exists, that 
imprisonment can be imposed. Anonymous 

[6 Mad., A-p., 37 

39 . Transportation with fine, — 

Levy of portion of fine. — When a fine is imposed 
in addition to transportation, and the whole or part 
of the fine is levied, it is the duty of the Sessions 
Judges to inform the authorities at Port Blair of the 
fact. Anonymous . . 5 Mad., Ap., 44 

5. IMPRISONMENT. 

(at) Impbisonment Geneeably. 

gQ^ False statement on oa,th to 

public servant. — Penal Code, s. 181. — Illegal 
sentence. — A sentence under section 181 of the Penal 
Code which awards no term of imprisonment is illegal. 
Anonymous . . , .4 Ma;d., Ap., 18 

9X. — Accumulation of sentences ’ 

of imprisonment. — Crinunal Procedure Code, 
1861, s. 46. — Sentences not simultaneous . — Sentences 
of imprisonment might be accumulated beyond the 
period of fourteen years, notwithstanding section 46 
of the Criminal Procedure Code, which limit had 
reference only to sentences passed simultaneously, or 
passed upon charges tried simultaneously. Queen 
n. PuBAN . . . . 7 W. B., Cr., 1 

92 . Criminal Procedure Code, 

1872, S. 309. — Penal Code, s. 65. — Section 309 of 
the Criminal Procedure Code did not extend the 
period of imprisonment which might he awarded by a 
Magistrate under section 65 of the Penal Code ; it 
only regulated the proceedings of Magistrates whose 
powers were limited. Empbess v. Dabba 

[I. L. E., I All., 461 

93 . Commencement of sentence 

of imprisonment. — Postponement of sentence . — 
Criminal Procedure Code {Act XXV of 1861), ss. 

46, 47, 48, and 421. — A sentence of imprisonment 
ought to commence from the time that the sentence 
is passed, unless there is some lawful reason for 
ordering it to commence at some future period. 
Except as in the cases provided for by sections 46, 

47, and 48 of the Criminal Procedure Code, a Magis- 
trate cannot authorise sentence passed by him to 
take place from some future date, nor, except as 
provided for by section 421 of the Code of Criminal 
Procedure, can a sentence, which is to take place im- 
mediately, he suspended. In the matter 03 ? 
Keishnanani) Bhuttachaejee 

[8 B. B. B., A. Cr., 50 

S. C. In the matter op Kishen Soonber 
Bhuttaoharjee . . 12 W. E.j Or., 47 


DIGEST OF CASES. 


. ( 5564 ) 


( 5563 ) 


SENTBNCSj — continued, 

5. continued.- 

(a) Imprisonment Generally— 

94 , Confirmation of sentence, 

— Grimmal Procedure Code, 1872, s, S6. — Section 
36 of tlie Criminal Procedure Code, as regards the 
necessity for coiiirniation of the sentence by the 
Sessions Judge, referred to cases in which the sen- 
tence of imprisonment was a sentence of upwards of 
three years, without including any additional sentence 
as to fine, or whipping. In the matter op the 
PETITION OP SUMSHER KhaN. EmPRESS V. STJM- 
SHER Khan . . , I. L. B., 6 Calc., 624 

95 , Attempt to commit offence. 

— Penal Code, s. 511. — The term of imprisonment 
for attempting to fabricate false evidence for the 
purpose of being used in a stage of a judicial p)roceed- 
ing cannot extend beyond one half of seven years. 
QtJEEN. V. SOONDIJR PtJTNAICE 

[3 W, B., Cr., 59 

Offence under Act XIII of 

1859, S. 2. — Form of sentence, — A sentence of im. 
prisonment should not be announced beforehand in 
the order directing performance of the contract in a 
case under Act Xill of 1859, section 2, but should 
follow on a complaint of non-compliance. Anony- 
mous o ',. . . .6 Mad., Ap .5 24 

97 , Interruption of public ser- 

yant in course of judicial proceeding. — Penal 
Code, s. 228 , — Criminal Procedure Code, 1861, s. 
168, — In a case of interruption to a public servant 
in a stage of a judicial proceeding, under section 
228, Penal Code, a sentence of imprisonment cannot 
be passed under section 163 of the Code of Criminal 
Procedure. In the matter op Buhram Khan 

[10 W. B., Cr., 47 

93 , Daeoity, — Penal Code, s, 895 . — 

A sentence of fourteen years’ imprisonment cannot 
be passed for dacoity under section 395 of the Penal 
Code. Queen v. Haroo Bujwar 

[13 W. B„ Cr., 27 

99 , . — . Disobedience to order of 

public seTVSLiit.-^Eigorous impriso7iment. — Penal 
Code, s, 188, — A sentence of rigorous imprisonment 
passed by a Magistrate, under section 188 of the 
Penal Code, for disobedience to an order duly pro- 
mulgated by a public servant, altered to one of sim- 
ple imprisonmeiltj as the Magistrate’s finding did 
not show that the case came within the latter part of 
the section, in which case alone the infliction of rigor- 
ous imprisonment was authorised. Beg. v, Batan- 
EAT BIN MaHADEVEAV ChAYAN 

[3 Bom., Cr., 32 

XOO. Giving false evidence.— 

Penal Code, s. 193. — Puty of Court. — ^Under section 
193 of the Penal Code, it is obligatory upon the 
Court, in every case of conviction under that section, 
to pass some sentence of imprisonment. Empress v, 
Khobai Singh . , , 3 C. L. 527 


SEUTEHCE — continued. 

5. mmiSOmiE-NT ^continued. 

(a) Imprisonment Generally— continued. 

101. s; Ealse evidence to procure 

acquittal of guilty peraon.—Measure of sen- 
tence. — Held by the majority of the Court that a 
sentence of five years’ imprisonment was not exces-' 
sive in the case of a mail convicted of making a false 
statement in a judicial proceeding, with the inten- 
tion of defeating the ends of justice by procuring 
the acquittal of a guilty person. Queen r. Anoo 

[W. R., 1864, Cr., 16 

102. Deliberately fabricating 

false evidence. — Measure of sentence . — A sentence 
of three years’ imprisonment is not too severe a 
punishment for a deliberate attempt to pervert jus- 
tice by fabricating in one office false statements to be 
designedly and corruptly used in another. Queen u. 
Kalachand Boidyo . . 8 W. R., Cr., 18 

103. Grievous hurt . — Penal Code, 

s. 325. — Fine . — The offence of voluntarily causing 
grievous hurt is punishable, not by fine alone, but by 
imprisonment, tbe offender being also liable to fine. 
Queen u. Sharoba Peshagur . 2 W. R., Cr., 32 

Queen «. Menazoobin ■ . 2 W. B., Or., 33 

104. House-breaking. — Whip- 

ping. — Rigorous irngrisonment . — Commutation of 
punishment . — Upon conviction of the offence of house- 
breaking, the accused was sentenced by the Deputy 
Magistrate to six months’ rigorous imprisonment, 
and to he whipped. On appeal, the Judge found 
that, as this was the first offence, the additional 
punishment of whipping was illegal, and, setting 
aside so much of the sentence, passed a sentence of 
three months’ rigorous imprisonment, in addition to 
the six months’ rigorous imprisonment passed by the 
Deputy Magistrate. Held that the commutation of 
the punishment was illegal. Queen d. Banda Ali 

[6 B. D. B., Ap., 95 : 15 W, B., Cr., 7 

105. Offence under Mad. Police 

Act, 1859, S. 48. — Rigorous Imprisonment. — Mea- 
sure if sentence . — A sentence of rigorous imprison- 
ment under conviction for an offence under section 
48, Act XXIV of 1859, was illegal. Anonymous 

[5 Mad., Ap., 35 

108. Offence under Registration 

Act, VIII of 1871, s. 80. — General Clauses Con- 
solidation Act, 1 of 1868, s. 2, cl. IS. — Rigorous and 
simple imprisonment. — Held that under Act I of 
1868, section 2, clause 18, the Sessions Judge should 
have specified in his warrant whether the imprison- 
ment awarded to a person convicted under section 80, 
Act VIII of 1871, should be simple or rigorous, but 
that as he had omitted this at the proper time, sim- 
ple imprisonment should now be set forth in the sen- 
tence and warrant. Legal Remembrancer v. Ba- 
BHOO Churn Ash. Government v. Radhoo 
Churn *AsH . . . .18 W. R„ Cr., 3 

107. Indefinite period of im- 

prisonment in default of security, Order 
for.^ — An order directing an accused to he imprison- 
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5. IMPRISONMENT— j 

(fz) ISIPEISONMENT GBNEEALlY~~CO»!?^m<e«?. 

Indefinite period of imprisonment in de- 
fault of security, Order fov--continued. 

ccl until lie gives security ” is bad ; a definite period 
for such imprisonment, not exceeding one year, 
should be stated in the order. Mailamdi Pakie v. 
Tasipclla Peamanie . I. Ii. E., 8 Calc., 644 

10*3, Eeeeiving stolen property. 

— Criminal Frooedure Gode^ 1872, s. 505. — Addition 
to sentence of order for security for good heTiamoiir. 
— P. was convicted by a Magistrate of the first class 
of dishonestly receiving stolen property. He con- 
fessed on his trial that he had twice previously been 
convicted of theft. He was sentenced to be whipped, 
to be rigorously imprisoned, and on the expiration 
of the term of imprisonment to furnish security for 
good behaviour. JSeld that the order requiring se- 
curity should not have formed part of the sentence 
for the offence of which P. was convicted. A pro- 
ceeding should have been drawn out representing 
that the Magistrate was satisfied, from the evidence 
as to general character adduced before him in the 
case, that P. was by repute an offender within the 
terms of section 505 of Act X of 1872, and therefore 
security would be required from him, and an order 
should have been recorded to the effect that, on the 
expiry of imprisonment, P. should be brought up for 
the purpose of being bound. Empeess v. Paetab 
[I. Ii. R., 1 AH., 666 

(/;) Impeisonmeet, and Fine. , 

X09. Case under s. 21, Cattle 

Trespass Act, 1871. — Sentence of fine or imprison- 
ment. — Default in payment of compensation. — It is 
not lawful to pass a sentence of fine or imprisonment 
ill default of payment of the compensation awarded . 
ill a matter under section 21 of the Cattle Trespass 
Act, 1871. In the matter oe Ketabdi Mendfl 

[2 C. L. R., 607 

110 , Contempt of Court.— Jw- 

prisonment added to fine. — Trial of ease of contempt. 
— Where, in punishing for coiiteinjit of Court, the 
sura ni ary procedure sanctioned by section 163 of the 
Code of Criminal Procedure, 1861, is followed, tfie 
Court must sit as the Court before which the offence 
was committed, and not in any other capacity, and is 
bound to take cognisance of the contempt on the day 
on which it was committed. In such a case imprison- 
ment cannot he added to fine as a punishment. In 
a case in which it was dealt with in a summary manner, 
the offence must, under section 163, be tried by an 
olFicer. other than the person before whom the con- 
tempt was committed. Queen' w. Chundee Seekue 
Roy .... 12 W. R., Or., 18 

111 , Making false eliarge. — 

■ Fenal Code, s. 211. — Imprisonment loitli or without 
fine. — A prisoner convicted under the 2nd danse of 
section 211 of the Penal Qode .should be sentenced 
to iiiiprisonment, with or without fine, 'and not to fine 
alone. liEa. tj. Rama BIN Raehaji . IBom,, 34 


SEHTENCE — continued. 

5. IMPRISONMENT— 

(b) Imprisonment and FmB—oontimied. 

112. : Conviction under Military 

Cantonment Act, Bombay, III of 1867. — 
Simultaneous sentence of fine and imprisonment . — 
In cases of convictions under sections 11 and 12 of the 
Military Cantonment Act (Bombay Act III of 1867), 
a simultaneous sentence of fine and imprisonment in 
default of the payment of the fiiie can only be 
awarded, under section 14 of the Act, in the' event of 
no property sufficient for the payment of the fine 
being found. “ Reo. v. Ladu . 7 Boiu., Cr., 87 

113 . Conviction under s. 48, 

Act XXIV of Act V of 1865.-^ 

Procedure to enforce fine. — Persons convicted under 
section 48 of the Police Act (XXIV of 1859) are not 
liable to both fine and imprisomiient in default of 
payment. The procedure to be followed in enforc- 
ing the fine is that laid down in Madras Act V of 
1865. Anonymous ... 3 Mad., Ap., *9 

Anonymous . . . ' 7 Mad., Ap., 22 

114 . Attempt to commit suicide. 

— Penal Code, s. 309. — A prisoner found guilty, 
under section 309 of the Penal Code, of an attempt 
to commit suicide, must he sentenced to some im- 
prisonment, and not merely to payment of a fine. 
Reg. y. Chanvioya . . . 1 Bom., 4 

(c) Imprisonment in Depault op Fine. 

115. Additional imprisonment, 

— Pigorous imprisonment. — Additional imprison- 
ment in default of payment of fine for the offence 
of dacoity must be rigorous. Queen v. Srimonto 
Kotal . . . . 7 W. R., Cr., 31 

■ 110. limitation of imprison- 

ment ill summary trials,— JPme. — Criminal 
Procedure Code, 1882, ss. 32, 33, 262.— Penal Code, 
s. 67- — Act VIII of 1882. — In cases of simple im- 
prisonment ordered as a process for enforcement of 
payment of fine, the rule of section 262 of the Crimi- 
nal Procedure Code limiting the. period of imprison- 
ment in summary trials does not apply, as that sec- 
tion only refers to substantive sentences of imprison- 
. ment. Empress v. Asghar Ali ' 

[I. L. R., 6 AIL, 61 

117 . Rresideney Magistrates” 

Act, 1877, s. 167. — A'lvard of stihstantioe sentence 
of imprisonment. — The words to imprisonment for a 
term exceeding six months or to fine exceeding 
R200^’ in section 167 of the Presidency Magistrates \ 
Act (IV of 1877) are confined in their meaning to 
substantive sentences, and cannot be extended to 'in- 
clude an award of imprisonment in default of pay- 
ment of fine, the operation of which is contingent 
only on the fine not being paid. In the matter op 
JoTHARAM Day AY . I. L. R., 2 Mad., 30 

118. ’ Committing affray,— 

Code, s. 160. — Criminal Procedure Code, 1872, s. 
309. — Prisoners were convicted of having committed 
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5. IMPRISONMENT— 

(o) Imbeisonment in Default oe Pine— com- 
tinuecl. 

Committing affray — continued, 

an offence punishable under section 160 o£ the Penal 
Code, and were sentenced to pay a fine of il25 each, 
or in default to he rigorously imprisoned for thirty 
days, the full term of imprisonment under the section. 
Meld by a majority of, the High Court (Kindbe* 
SLBY, J,i dissenting) that having regard to the pro- 
visions of section 309 of the Criminal Procedure 
Code, Act X of 1 872, the sentence was legal. Reg-. 
Muhammad Saib , . - 1. L. B., i Mad., 277 

119. Assault. — Benal ■ Code, ss, 65 

and 352. — In a case of assault, a sentence inflicting 
a fine of 1150 and awarding imprisonment for one 
month in default of payment of the fine is illegal, 
with reference to sections 65 and 352 of the Penal 
Code. In the mattee op Jehan Buksh 

[16 W. B., Cr., 42 

120. — Sentence under Bom. 

Act VII of 1867, s. Sl.-T-Smple Imprisonment. — 
Imprisonment in default of payment of a fine in- 
flicted under Act (Bombay) VII of 1867, section 31, 
ought to he simple, not rigorous. Reg. n. Bechae 
Khushal , . . .5 Bom., Cr., 43 

121. Conviction under Cattle 

Trespass Act (III, of 1857). — Fine and im- 
prisonment. — Certain persons were convicted under 
section 13^ Act III of 1857, and sentenced to fifteen 
days^ imprisonment and a fine, or in default imprison- 
ment for the term of seven days. No provision was 
made in the Act for awarding imprisonment in de- 
fault of payment of fine, hut the prisoners were 
liable under the sec^tion to six months' imprisonment 
and a fine of B500. The High Court refused to in- 
terfere with the sentence passed. Anonymous 

. [6 Mad., Ap., 21 

But see ANONYMOUS . ' . 7 Mad., Ap., 22 

122. Contempt of Court. — Crimi- 

nal Frocediire Code, 1861, s. 163. — Poiver of Magis- 
trate :—'£\\q Magistrate convicted the defendant of 
contempt of Court under section 163 of the Code of 
Criminal Procedure, and sentenced him to pay a fine 
of RIO, or in default two days' imprisonment. Meld 
that the Magistrate had not exceeded his powers. 
Anonymous . . ■ . 6 Mad., Ap., 16 

12S. — Offence under Income Tax 

Act (IX 'Of 1869). — Power of Magistrate. — A 
Magistrate has no power under section 25, Act IX 
of 1869, to sentence to imprisonment in default of 
the payment of the fine imposed for not paying in- 
come tax. Queen «j.‘Nodiae Chand Koondoo 

[14 W. B., Cr., 70 

124 , 2 Offence under Income Tax 

Acts (IX of 1869 and XXIII of 1869).— 

General Clauses Consolidation Act (J of 1868), s. 5 . — 
The Income Tax Act (Act IX of 1869, supplemented 
hy xYct XXIli of 1869) having been passed siih- 
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Offence^ under Income Tax Acts' (IX of 
1869 and XXIII of 1869) — continued. 
sequently to the General Clauses Act (Mo. I of 1868), 
section 5 off the latter authorised the award of im- 
prisonment in default of payment of the. fine im- 
posed under section 25 of the former. Reg. n. 
Sangapa bin Bashiapa . . 7 Bom., Cr., 76 

125.' Offences under Mad, 

Abkari Act, III of 1864, ss. 21, 22, 30, '32.— 
Penal Code, s. 64. — Prisoners were sentenced to 
tines under sections 21 and 22 of Madras Act III of 
1864, and in default of payment of fine to rigorous 
imprisonment. Meld that as fine in these cases was 
the only assignable punishment, and by sections 30j 
31, and 32 a specified procedure is laid down for the 
levy of the penalty, section 64 of the Penal Code had 
no application. Anonymous . 6 Mad., Ap., 40 

120, Offence under Eicense 

Acts (XXI of 1867, s. 15, and XXIX of 1867, 
s. 3). — Power of Magistrate. — Where a Magistrate, 
sentenced a person, who had neglected to take out a 
license, under Act XXI of 1867, section 15, and Act 
XXIX of 1867, section 3, to pay a fine of RIO, 
and in default of payment to suffer seven days' sim- 
ple imprisonment, the High Court reversed so much 
of the sentence as awarded imprisonment, as the try- 
ing Magistrate had under the Act no power to make 
such an order. Reg. v, Chenappa valad Nagappa 

[5 Bom., Cr., 44 

127. 13'eglect to comply witb. 

order for maintenance.— Procedure 
Code, 1882, s. 48^. — Subsequent offer to pay, Mffect 
of, on sentence.— k sentence of imprisonment awarded 
under section 488 of the Code of Criminal Procedure 
for wilful neglect to comply with an order to pay 
maintenance is absolute, and the defaulter is not en- 
titled to release upon payment of the arrears due. 
Biyacha n. Moidin Kutti 

[I. L. B.., a Mad., 70 

128. ^ Committing public nui» 

sance. — Penal Code, s. 290. '--The sentence of impri- 
sonment passed in default of the payment of a iixie 
inflicted under section 290 of the Penal Code (for 
committing a public nuisance) should he one of 
simple, not rigorous, imprisonment. Reg. v. SantV 
BIN Lakhappa Kobe . . 5 Bom., Cr., 45 

129. Penal Code, s. 

290. — A sentence of rigorous imprisonment in default 
of payment of fine for the offence of nuisance under 
section 290 of the Penal Code is legal. Queen v. 
Yelxamandu . I. L. B., 5 Mad., 157 * 

Contra, see Reg. u. Santu bin Lauhappa Kobe 

[5 Bom., Cr., 45 

ISO. Salt Act, XVII of 1840, 

Breach of. —Mad. Reg. I of 1805 . — A sentence of 
imprisonment- in default of payment of. a fine im- 
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5. IMPRISONMENT-m^^im^e^^. 

(c) Imprisonment in Depatot op Fine — con^ 
tinned. 

Salt Act, XVII of 1840, Breach ot-eon- 

' tinued. 

posed under the provisions of Act XVII of 1840 is 
illearal. Queen 'o. Amietam 

[I. L. B., 4: Mad., 335 

- Substantive sen- 


131. 

tence.—Mad. Meg. I of 1805.— Act XVII of 1840 
authorises a substantive sentence of imprisonment. 
Anonymous Case . I. E. B., 4: Mad., 335, note 


132. 


Offence under Salt Reve- 


nue Act, XXXI of 1850.- Criminal Frocedure 
Code, 1861, ss. 21 and do.— Penal Code, s. 65.— Sec- 
tion 45 of the Criminal Procedure Code made appli- 
cable the provisions of section 65 of the Penal Code 
not only to oifeiices falling under that Code as de- 
fined in its 40th section, but to every case in which a 
Magistrate had jurisdiction under section 21 of the 
Criminal Procedure Code. Imprisonment for one 
month awarded in default of payment of a fine under 
section 3 of the Salt Kevenne Act (XXXI of 1850) 

. was accordingly reduced to three weeks’ simple im- 
prisonment. Keg. y. ViTHOBA bin Soma 

[5 Bom., Cr., 61 

X 33 . — — Addition to sentence of 


further imprisonment in default of engage- 
ment to keep the peace. — Criminal Procedure 
Code, 1869, s. 280 . — The prisoner was convicted of 
an oience punishable under section 307 of the Penal 
Code. lo addition to the sentence passed upon him 
under that section, the Sessions Judge directed, 
under section 280 of the Code of Criminal Procedure, 
that, at the expirtation of the term of imprisonment 
imposed, the prisoner do execute a formal engage- 
ment in a sum of ElOO for keeping the peace towards 
the prosecutor for a period of one year, and in de- 
fault to undergo simple imprisooment for that period. 
The High Court set aside so much of the sentence as 
directed the imprisonment of the prisoner in default 
of enteringjjinto the required engagement. Queen 
SbiiLam " . . . . .6 Mad., 25 

X 34 , Imprisonment in default 

of giving security for good behaviour.— Cri- 
minal Procedure Code, 1861, s. 296 . — Where a pri- 
soner, in addition to a sentence passed upon him, is 
required to furnish security for his good behaviour, 
under section 296 of the Criminal Procedure Code, ' 
for a period of one year, his imprisonment in default 
of providing such security must commence to run 
from the date of the order to furnish security, and 
cannot be directed to run. from the expiry of the 
sentence passed upon the prisoner. Queen v. Tobal 
Gujar‘ 3N.W., 126 


6. SENTENCE AFTER PREVIOUS 
CONVICTION. 


185. 


•Penal Code, s. 75. — Meeeiv^ 


ing stolen propertg acquired by dacoity . — Where 
soon after his release^ on expii-y of a sentence of ’ 


SENTENCE — continued. 

6. SENTENCE AFTER PREVIOUS CON- ' 
VICTION— 

Penal Code, b, 1^— continued. 

seven years’ imprisonment on conviction of receiv- 
ing stolen property acquired by dacoity ” a person is 
convicted of house-breaking and theft, lie is suffi- 
ciently punished by a sentence of seven years’ trans- 
portation ; a sentence of transportation for life is too 
severe. It is not the intention of the Legislature- 
that a previous conviction should so enormously en- 
hance the heiiiousiiess of petty offences. In the 
MATTER OE ShAMJEE NaSHYO 1 C. li. B., 481 

130, — — Previous convictions 

of offence before Penal Code came into operation , — 
Eeld by the majority of the Court (Campbell, J,, 
dissenting) that section 75 of the Penal Code only 
applies to conviction of offences committed after the 
Code came into operation. Queen v. Hubpaul 

[4 W. K., Cr., 9 

Reg. V. Kushya bin Ybsu . 4 Bom., Cr., 11 

]_37^ ; — Previous conviction 

not under Penal Code. — An accused person can only 
be punished under section 75 of the Penal Code 
where the previous conviction has been under that 
Code. Bubhun Rujwae v. Empress 

[10 C. L. B., 392 

233, JEvidence of pre* 

vious conviction. — To warrant a sentence awarding 
an additional punishment under section 75 of the 
Penal Code, as on a second conviction, the evidence 
that there was a previous conviction against the ac- 
cused under the Penal Code must be clear and precise. 
Queen v. Naimuddi Sheikh alias .\bbas Sheikh 

[14 W. B., Cr., 7 

139. — Amalgamation of 

sentence. — Transportation. — Sentence of transporta- 
tion for fourteen years under section 392 of the’ 
Penal Code annulled, as the offence for which such 
sentence was passed was not committed siibsec|iiently 
to any conviction ; and section 75 had therefore been 
improperly applied. Semhle, — That a Sessions Judge 
cannot (under section 75 of the Penal Code or other- 
wise) by amalgamating a sentence which he is com- 
petent to pass upon a prisoner with a sentence under 
which such prisoner is already undergoing imprison- 
ment, and commuting the latter sentence, condemn 
such prisoner to a longer period of transportation 
than he is liable to suffer for the crime of which he 
has last been convicted. Reg. v. Sakya talad 
Katji . . « . ' . 5 Bom., Cr., 36 

140. : — ^ Attempt to commit 

offence.— Penal Code, cA. XXZJJ.— Section 75 of the 
Penal Code is restricted to offences under Chapters 
XII and XVII of the Penal Code when the term of 
imprisonment awardable is three years’ imprisonment 
and upwards, and does not refer to an attempt to 
commit any of those offences (Chapter XXIII),. nor 
can any case be brought within it merely because the 
punishment that may be given for it extends to three 
years and upwards. Queen v. Damu Haree 

[21 W. B.., Cr., 35 
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6. SENTENCE AFTER PREVIOUS CON- 
VICTIO^ -—aoiitimied. 

Penal Oodej s.‘75 — continued, 

141 , Previous eonmciions 

of offence not under ch. XVII of Penal Code, — An 
offender is only liable to enhanced punishment, under 
section 75 of the Penal Code, for an offence punish- 
able under Chapter XVII, after having been. punished 
with imprisonment for the same offence or for an 
offence punishable under the sarnie chapter. Queen 
t?. PUBON- ... . . 5 W. R., Cr.,' 66 

142, Premoiis ofence 

under ch, XII or eh. XVII of the Penal Code . — 
Seld that where a person commits an offence punish- 
able under Chapter XII or Chapter XVII of the Penal 
Code punishable with three years^ imprisonment, and, 
previously to his being convicted of such offence, com- 
mits another such offence punishable under either of 
such chapters, he is not subject on being convicted of 
the second offence to the enhanced punishment pro- 
vided in section 75 of the Penal Code. Empress v. 
Megha , . , . I. L. E.., 1 All., 637 

143, Additional sentence. 

— iSiffcienay of sentence. — The object of section 75 
of the Penal Code is to provide for an additional 
sentence, not a less severe sentence, on a second con- 
viction. Recourse should not be had to that section 
if the punishment for the offence committed is itself 
sufficient. . Sheo Saran Tato v. Empress 

[I. L. R., 9 Calc., 877 

144, XnJianced punish- 

ment , — Transportation for seven years, — Imprison- 
ment, — The accused having been previously convicted 
of offences punishable, under Chapter XII or Chapter 
XVII of the Penal Code, with imprisonment for a 
term of three years or upwards, was subsequently 
convicted of an oifence under one of those chapters 
punishahle with imprisonment which may extend to 
three years, and sentenced to imprisonment for seven 
years. Held that a sentence of imprisonment for 
seven years was illegal. Under section 75 of the 
Penal Code the accused might be transported for 
life, but he could not be imprisoned for a longer 

, period than six years. Empress v. Mahadu 

[I. li. B., 6 Bom., 690 

145, Further sentence after 

actual sentence. — Penal Code, s. 46. — Where a first 
class Subordinate Magistrate sentenced a prisoner to 
six months'^ imprisonment, under section 457 of the 
Penal Code, and finding that the prisoner was liable 
to enhanced punishment under section 75 of the 
Penal Code, sentenced the prisoner to six months’ 
furthk’ imprisonment, under section 46 of. the Code 
of Criminal Procedure, the latter sentence was set 
aside by the High Court. Anonymous 

[5 Mad., Ap., 3 

146, ^ Prisoner having had 

several previous convictions. — Where the prisoner 
had already been several times convicted of similar 
offences, the Magistrate should have committed him 


SENTiSNr CE — continued, 

6. SENTENCE AFTER PREVIOUS CON- 
VICTION — continued. 

Penal Code, s. 75 — continued, 
to the Court of Session, with a view to his beiffg 
punished as after previous conviction under section 
75 of the Penal Code, Reg. v. Ganu Ladu 

[2 Bom., 132 : 2nd Ed., 126 

147, Imprisonment,-^ 

Power of Magistrate. — Counterfeiting marks on 
documents. — The prisoner was convicted under sec- 
tion 475 of the Penal Code, and having been previ- 
ously convicted of an offence punishable under 
Chapter XVII of the Code, the Magistrate sentenced 
him to four years’ rigorous imprisonment. Held 
that the Magistrate had power to pass sentence of 
two years’ imprisonment only under section 75, Pe- 
nal Code. Anonymous , . 6Mad., Ap., 3 

143 , Attempt to commit 

offence. — Penal Code, ch. XVII, s. 457, — Lurking 
house-trespass. — A person having been convicted of an 
offence punishable under section 457 (Chapter XVII) 
of the Penal Code, was subsequently guilty of an 
attempt to commit such an offence. Held that the 
provisions of’ section 75 o£ the Penal Code were not 
applicable to such person. Empress v. Ram Dayal 
[I. L. R., 3 AH., 773 

149. Conviction of an 

attempt to commit theft. — Previous conviction of 
theft. J., dissent iente) — If a person who 
has been convicted of an offence punishable, under 
Chapter XII or Chapter XVII of the Penal Code, with 
imprisonment for a term of three years or upwards, 
is convicted of an attempt to commit any such 
offence, he does not thereby become liable to the 
enlianced punishment allowed by section 75 of the 
Code. Empress <c. Nana Rahim . 

[I. L. R., 5 Bom., 140 

7. SOLITARY CONFINEMENT. 

150. — s. 74.- —Duration of soli- 

tary confinement. — Solitary confinement must not be 
imposed for the whole term of a person’s imprison- 
ment. Under section 74 of the Penal Code, it is to 
be imposed at intervals. In the matter op Nyan 
S uK Mether . . 3 B. L. R., A. Cr., 49 

151. S. 73. — Criminal Proce- 

dure Code, ss.32 {a), 262, — Summary tr ial. — It is 
not illegal to impose solitary confinement as part of 
the sentence in a case tried summarily. ' Empress v. 
Ann.u Khan . . ' . I. L. R.j 6 All., 83 

8. TRANSPORTATION. 

152. Mea.sure of punishment. — 

. Murder. — A sentence of transportation other than 

for life is illegal in the case of a prisoner convicted 
of murder. Queen v. Bhootoo Mullick 

[6 W. R., Cr., 85 

153 . Measons for 

I sentence.— Criminal Procedure Code, 1861, s, 380.— 
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SENTET^ Q'M—contimed.^ 

\ 8 . TRANSPOIiTAT'ION— conj^mwed:. 

Measure of •gumsl[imeiit--contimed. 

Section 3S0 of the Code of Criminal Procedure, 1861, 
did not authorise a Sessions Judge to sentence a 
prisoner convicted of murder to anything less than 
transportation for life, and it required the Judge, if 
he sentence such prisoner to transportation for life 
instead of capitally, to assign his reasons for so 
doing. Queen v. Dabeb . W. B., 1864, Cr .5 27 

. 154:. V np re medi- 

tated murder, -i-Wlieve murder is not premeditated, 
transportation for life is . a • sufficient punishment. 
Queen v. Eam Chuen Kuemoeae 

[24 W. B., Cr., 28 

155 ^ — Penal Code^ 

ss. 307 and 394. — Attempt to murder, — Causing 
hurt in committing robhery, — Neither under section 
307 nor under section of the Penal Code can a 
prisoner he sentenced to fourteen years’ transporta- 
tion, the punishment awardahle under those sections 
being transportation for life, or rigorous imprison- 
ment for ten. years, with fine. Queen a?. Bhamoue 
.Boosadh . ' . . .7 W, B,, Cr., 41 

150 , — Waging war 

with Pmoer in alliance roith the Queen. — The pun- 
ishment for a prisoner coixvicted of waging war with 
an Asiatic Power in alliance with the Queen must, 
under the Penal Code, be either transportation for 
life or imprisonment of either description which 
may extend to seven years. Where such a prisoner 
was sentenced to ten years’ transportation the sen- 
tence was held to be illegal. Queen v. Keiea Sinq-h 

[3 W. B., Or., 16 

157, Killing a wi- 

zard.— A. sentence of death was commuted into one 
of transportation for life in the case of a prisoner 
who committed murder in the belief that the de- 
ceased was a wizard and the cause of his child’s ill- 
ness, and that by killing the deceased the child’s life 
might be saved. Queen v. Ooeam Sungs-ea 

[6 W. B., Cr., 82 

158, Murder by roay 

of retaliation. — The sentence of death reduced to 
transportation for life in a case of murder com- 
mitted rather by way of retaliation for injury than 
under the influence of any worse passion. Queen 
V. Tonoo . . . . 6 W. B .5 Cr., 46 

159 , Jdeekless assault 

roith deadly weapon. — The punishment of transport- 
ation for life was inflicted instead of capital punish- 
ment in a case where there was no intention to cause 
death, hut a reckless assault with a deadly weapon 
which inflicted an injury likely in the ordinary 
course of nature to cause death. Queen v. Khoaz 
Sheikh . . . . 5 W. B., Cr., 20 

100. k. Commutation of capital 

sentence. — LiJcelihood of accident at execution . — 
Where the condition of the convict rendered it likely 
that, if he were hanged, decapitation would ensue, 
the sentence of death was commuted to one for 


SENTENCE— cow 

8 . TRANSP01lTATION-cow/iwzr,C£l. 

Commutation of capital sentence— confi- 

• nued, 

transportation for life. Boodhoo Jolaha v, Em- 
PEESS ■ . . . , 2 C. E. B., 215 

101 , — ^ Penal Code, s., B9.— Measure 

of punishment. — Penal Codes s. 412. — A sentence of 
transportation under sections 412 and 59 of the Pena! 
Code cannot exceed ten years. Queen r. Moha- 
nundoBhundaey. . . 5 W. B., Cr., 16 

102, ^ — Measure of punish- 

ment. — False emdenc.e and forgery. — Under sec- 
tion 59 of the jPenal Code no sentence of transport- 
ation for a shorter period than seven years can be 
passed on any charge. Therefore where a prisoner 
w^as convicted on separate charges of giving false 
evidence in a judicial proceeding, under section 193, 
and of forgery under section 467, and sentenced to 
seven years’ transportation for the first offence, and 
a further period of transportation for three years 
for the second offence, the second sentence was 
quashed as illegal. Queen, v. Goue Chundee Roy 

[8 W. B., Cr., 2 

' 163. Criminal Procedure 

Code^ 1861s s. 59. — Power to commute punis ment 
after sentence of imprisonment.— V vl5qt: section 59 
of the Penal Code, a Court can sentence to trans- 
portation only in a case in which the offence is punish- 
able with imprisonment for seven years or upwards. 
It may, in passing sentence for the offence, com- 
mute the imprisonment to transportation, but it 
cannot commute the sentence after the sentence of 
imprisonment has been passed. Queen r. Peem 
Chund Ousowal . . W. E., 1864, Cr., 35 

164, ^ — Commutation of 

sentence after amalgamating tioo sentences. — To 
bring section 59 of the Penal Code into operation, 
the punishment awarded on one offence alone must 
be seven years’ imprisonment, and cannot be made 
up by adding two sentences togetber, and then com- 
muting the amalgamated period to transportation. 
Queen v. Mootkee Koba . . 2 W. R., Cr., 1 

Queen v. Tonooram . . ' 3 W. B., Cr., 44 

Queen n. Shonaueeah . 5 W. B., Cr., 44 * 

165. Commutation of 

sentence. — Imprisonment in default of payment 
of fine.’ — Section 59 of the Penal Code does not au- 
thorise the substitution of transportatmii for the 
imprisonment to which a Court can sentence an 
offender in default of payment of fine. Kunhussa 

' Queen . . . I. L. B., 5 Mad., 28 

100, ■ Imprisonment.— 

Penal Codes s. 377. — Unnatural offence . — When 
an offence is punishable either with transportation 
■ for life or imprisonment for a term of years, if a 
sentence of transportation for a term less than life 
is awarded, such term cannot exceed the term of im- 
prisonment. Queen v. Naiada 

. ^ . [I. L. R.,1 All., 43 
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SBISTTEHCB — coniinued, 

8. TRAIS^SPORTATION -continued. 

Penal Codej s. continued. 

107. . — Commutation of 

sentence. — Foivers tmder Act XV of 1862, s. i.— 
Impinsonmeni or transportation. — An officer who, in 
the exercise of the powers described in section 1, Act 
XV of 1862, liad passed a sentence of imprisonment 
for seven years, had power, under section 59 of the 
Penal Code, to commute that sentence ' into one of 
transportation for the like period. Jacksok, 
dissented. Queen > 0 . Boodhooa 

, [B. L. E., Sup. Vol.j 869 : 9 W. B., Cr.^ 6 

168. Commutation of 

sentence. — JPenal Code, ss, 376, oil. — Attempt at rape, 
— A. was convicted of an attempt to commit rape, 
and was sentenced by the Judge to rigorous impri- 
sonment for seven years, which he commuted, under 
section 59 of the Penal Code, to transportation for 
the same term. Held that, under sections 376 and 
511 of the Penal Code, a sentence of imprisonment 
for the offence committed could not he for a longer 
term than five years, and such sentence could not he 
commuted, under section 59, to transportation for a 
longer term. Queen v. AIeeiam 

[1 B. B. B,., A. Cr., 5 ; 10 W. E., Or., 10 

169. ::: Commutation of 

sentence. — Imprisonment. — When the law gives the 
alternative punishments of death, transportation for 
life, or rigorous imprisonment extending to ten years, 
a sentence of fourteen years^ transportation is illegal. 
If the Judge thinks it proper to pass a sentence of 
transportation short of life, he should pass a sentence 
of imprisonment for the term fixed by law, and then, 
under section 59, change it to transportation for that 
period. Queen v. Rug-hoo 

[W, R., 1864, Cr., SO 

170. Sueeessive sentences of 

tr^insportation . — Criminal Procedure Code, 1861^ 
s. 46. — A sentence of transportation for two periods, 
each of seven years, one sentence to commence after 
the expiration of the other, was not warranted by 
section 46 of the Code of Criminal Procedure, that 
section allowing such sentences only when the penal- 
ties consist of imprisonment. Queen r. Kassim 
Ally . . . » . 11 W. E., Cr., 10 


9. WHIPPING. 

171 . Sentence giving 'botli 

whipping and imprisonment . — Poiver of Ma- 
gistrate. — Act XIII of 1856, s. 27. — Act XIII of 
1856, section 27, gave a Alagistrate power to award 
either imprisonment or whipping-, hut not both, and 
a sentence which gave both was illegal. Queen v. 
Pyzo .... Bourke, O. C., 269 

172. Person convicted of two 

or more offences under Penal Code. — Impru 
somnent and tuliipping . — When a person is convict- 
ed at one time of two or more offences punishable 
under the Penal Code, the Court is empowered to 
sentence the prisoner in the one case to rigorous 


SE1NTE3NCE . 

9. WBlIFFI^G— ■ continued. 

Person convicted of two or more ofieiioes _ 
under Penal Code— continued. 

imprisonment and in the other case to whipping 
under Act AH of 18G4. Anonymous 

[5 Mad., Ap., 18 

173 . Ground for sentence. — 

Statement of grounds in judgm ent . — When whipping 
is imposed as a punishment, the grounds for that 
form of xnmishment should he set out in the judg- 
ment. Eauiya V. Queen . I, Jj. B., 5 Mad., 158 

10. POWER OP HIGH COURT AS TO 
SENTENCES. 

(a) Generally. 

174 . Power of Higli Court to 

interfere witli sentence.'— After a sentence lias 
once been passed by a competent authority-, the High 
Court has no more x^ower to interfere with it than 
a ].n-ivate individual, except nxioii appeal, or on a 
reference, or by -way of revision, as provided by the 
Code of Ci-iminal Procedure. Queen -v. I^uean 

[7 W. E., Or., 1 

(5) Enhancement. 

175 . Power to enjiaiiee. — Crimi- 

nal Procedure Code, 1861, s. 419. — Sessions Judge. 
— A Sessions Judge had, underjsection 419pf the Cri- 
minal Procedure Code, 1861, no autliority to enbance 
a sentence on appeal. Queen v. Buloram Doss 

[4 'W. E., Cr., 20 

176. . Acquittal hy 

Sessions Judge and assessor s.~-^\iQve a Sessions 
Judge and assessors acquit in a case of murder, hut 
ffnd the x)risoner guilty of a minor charge, the Aj> 
X:)ellate Court has no power to interfere to enhance 
the punishment awarded. In the matter oe 
'Toyab Shaikh » 1 Ind. Jur., IN. S., 58 

177. Appellate Court. 

— Criminal Procedure Code, 1872, s, 280 . — Section 
280 of the Code of Ci-iininal Procedure, 1872, authoris- 
ed an Appellate Court, subject to the proviso in tlie 
ffnal sentence, to enhance any punishment that had 
been awarded. Anonymous Case 

' [I. Jj. B., 1 Mad., 54 

173 . Criminal Pro- 

cedure Code, 1872, s. 18. — Modify 7 ^ — The word 
‘^modify,’’ in section 18, clause 2 of the Code of Cri-, 
minal Procedure, did not include the power to en- 
hance a sentence : consequently where an Assistant 
Sessions Judge passed a sentence of more than three 
years^ imimisonment, the Sessions Judge could not 
enhance it. Impbbateix r . Rama Pbema 

[I. B. E., 4 Bom., 239 

179. Criminal Proce- 

dure Code, 1872, s. 2S0 . — JSnliancement luitliout 
notice. — ^liVhere a District Alagistrate on. appeal made 
an order under the Code of Criminal Procedure, 

8 q 
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SENTEM* CB — continued. 

10 . POWEB OF HIGH COURT AS TO 
SENTENCES — continued. 

(b) ENHAifCEMEKT — coniinued. 

Power to enhance — continued, 
section 280, enhancing the sentence appealed fronij 
without having served notice on the appellant, the 
order o£ enhancement was quashed as illegal. Queen 
®. Hekmut All « 0 ,24 W. B., Or., 72 

130 ^ Exercise of power.— 

nal Frocedure Code, 1872, s. 280. — Circumstances 
under which the High Court would, on appeal hy the 
prisoner, enhance the punishment under section 280, 
Act X of 1872. Queen v. Soeeirubdi RxIlwab 

[13 B, L. B., Ap., 23 : 22 W. E., Cr., 6 

|_ 31 , — Criminal Fro- 

cedure Code, 1872, s. 280 {1861-69, s. 419).— The 
High Court on ai)peal being of opinion that the case 
was one where no circumstances of mitigation were 
get forth, and where, without any sufficient reason, 
the Judge had awarded a puiiislinient which in ordi- 
nary cases would he quite inadequate, enhanced the 
punishment, under section 280, Act X of 1872. 
Queen v. GooJiiEs Panday 

[11 B. L. E., Ap., 3 : 20 W. Cr., 21 

182. — iE^ihanoemeni of 

sentence on appeal. — Criminal Frocedure Code, 
Act X of 1882, ss. 423, 439. — A head constable was 
convicted under section 330 of the Penal Code, and 
at a trial before a Sessions Judge sentenced to four 
months" simple imprisonment. The prisoner appealed. 
The High Court, in dismissing the appeal, directed, 
as a Court of Revision, that the sentence passed 
should be enhanced. Methee Am' v. Queen-Em- 
PEESS « 0 . L L. B .9 11 Cale .5 580 

183. Criminal Pro- 

cednre Code, 1872, s, 280. — Alteration of conviction 
from culpable homicide to murder. — Under section 
280 of the Code of Criminal Procedure the High 
Court altered the conviction in this case from cul- 
pable homicide into one for murder, and enhanced 
the sentence accordingly. Queen "y. Boheem 

[21 W. E., Cr.s 39 

184. ^Enhancement of 

sentence on persons not appealing. — Five persons were 
convicted of mischief,* one prisoner appealed. Notice 
to attend the hearing of the appeal was sent to all 
five prisoners, of whom only three attended. The 
Head Assistant Magistrate, however, - enhanced the 
sentence passed on all. Held that the enhanced 
sentence passed on the prisoners who did not appear 

_ and who did not appeal must be annulled. Anony- 
.moub . . . . . 8Mad.9Ap,5 8 

{c) Mitiuation* 

135 . Bower to mitigate sen*- 

tenee.— Frocedure Code {Act XXV of 
1861), ss. 4.05 and 428. — The High Court could, under 
sections 405 and 428 of the Criminal Procedure Code, 
mitigate a sentence passed by a Magistrate . and con- 


SB3NTEH CB — continued, 

10. POWEB OF HIGH COURT AS TO 
SENTENCES— 

(c) MiTmATiQ‘S~-co7itimied, 

Power to mitigate sentence — continued. . 

firmed or altered on appeal by the Sessions Judge, on 
the ground that the sentence was excessive. In the 
MATTER OE THE PETITION OP BiSSUMBHUE ShAHA ' 

[B. L. B„ Sup. VoL, 484^6 W, E., Cr., 7 

Overruling Queen Eamdhone Mundul 

[4 W. B .3 Cr., 15 

186. Criminal Pro- 

cedure Code, 1861, s. 405. — The Higrii Court (like the 
Sessions Judge) could not, under section 405, Criminal 
Procedure Code, 1861, nullify the verdict of a jury 
hy interfering to lessen the punishment. Section 406 
referred to cases where the offence was proved, but 
where the punishment inflicted was held to be4oo 
severe, and not to cases where the conviction itself 
was coiisideTed improper. • Queen ©. Bissonath 
Mittee . . . . - 6 W. B., Cr.j 6 

137 . Exercise of powers.— Case 

submitted for consideration of Government. — If there 
are circumstances which render expedient or advis- 
able a mitigation of the sentence required by the law 
to be passed in cases of murder, the Judge may record 
these circumstances and submit; them for the consi- 
deration of the Government, and the Government 
might, under section 54, Criminal Procednre Code, 
1861, act as to it seems proper. Queen d. Dabeb 
[W. R., 1864, Or.s 27 

(4) Reversal. 

133 . «« Reverse/^ Meaning of. — 

Criminal Frocedure Code {Act XXV of^ 1861), 
ss. 419, 426. — The word “ reverse"’ in sections 419 
and 426, Code of Criminal Procedure (Act XXV of 
1861), sections 280 and, 283 of Act X of 1872, meant 
to make void, to set aside or annul, and not merely to 
change or turn into the contrary. Queen Elahi 
Bax 

[B. L. R., Sup. VoL, 459: 5 W. B., Cr., 80 

■ 130 . — _ Power to reverse sentence. 

— Criminal Frocedure Code (Act XXV of 1861), s, 
426. — A. was charged with the offence of voluntarily 
causing hurt to €., and F. was charged with the same 
offence, and also with the offence of abetting A. The 
Magistrate found A. guilty of the offence and sen- 
tenced him to three months" rigorous imprisonment. 
The Magistrate also found F. guilty of abetment of 
the offence of voluntarily causing hurt to C., and 
sentenced him to one montlFs rigorous imprisonment 
and a fine. On appeal, the Sessions Judge held that 
there was no evidence to convict A., and he accord- 
ingly released the prisoner. The appeal of F., how- 
ever, was rejected, on the ground that the evidence, 
though it did iiotprove him guilty of abetment, proved 
him guilty of voluntarily causing hurt; and there- 
fore, under section 426 of the Code of Criminal Pro- 
cedure, the sentence could not be reversed. No error 
or defect either in the charge or in the proceedings on 
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SBK'TEN 0^-^contihued. 

10. POWER 'OF HIGH COURT AS TO 
SENTENCES — continued, 

pEVEasAL — continued. 

Power to reverse &ejitQn.QQ~continued, 

trial was alleged. Seld (by Mittee, J.,) that sec- 
tion 426 of the Code of Criminal Procedure did not 
Queen r, Mahb'ndeanath Chatteejeb 

[5 B. L. E.5 Ap., SB 
S. C. Goue Mohun Ghose v. Mohinbeo Nath 
Chatteejee . , « ,13 W , R.j Or., 78 

190. Reversal of con- 

motion, — Meqeption of evidence inadmissible . — ■ 
Criminal Procedure Code, 1872, s. 280 . — If, in a case 
tried by a jury, tbe High Court finds that inadmissible 
evidence has been received, but that, after setting it 
aside, there is other evidence on the record on which 
the Jury may find a vei'dict of guilty, the High Court 
may reverse the conviction and sentence, and order a 
new trial (section 280 of the Code of Criminal Pro- 
cedure), Reg-, V . Ameita Govinda 

[10 Boin.5 497 

SEPARATE ACQUISITION. 

See Cases unbee Hindu Law — Joint 
Family — Presumption and Onus -of 
Peooe as to Joint Family. 

See Hindu Law— Joint Family — Nature 
OP AND Interest in Peopeety— Ac- 
QUiEED Peopeety. 

SEPARATE CHARGES. 

See Cases unbee Joindeb of Chaeges. 

SEPARATE OPEENCES* 

Conviction of— 

See Stolen Peopeety— Offences rela- 
ting TO— . I. Ij. R., 1 AIL, 379 

■See Revision — Ceiminal Cases — Sen- 
tences . B. L, B .5 Sup. Vol., 488 

Trial of— 

See Cases under Joinbee of'Cecaeges. 

SEPARATE PROPERTY. 

See Husband and Wife. 

[I. L. R.. 2 Bom., 75 
8 B. L. R., 372 
2 Mad., 283 
1 Hyde, 130 
24 W. R., 274 
I. Ii. R., 1 AH.. 762, 772 
I. L. R., 4 Cale., 140 

See Succession Act, s. 4. 

[13 B.L. E., 383 

• — — Execution of decree against— 

See Husband and Wife. 

[I. Ii. B., 4 Calc,, 140 


SEQUESTRATION. . 

1 , Writ of sequestration.— £?£?»■ 

tempt of decree or order of Court. — Rule of Bombay 
Supreme Court, 389. — Fortliinih!^ — The process 
of sequestration for contempt of a decree or order of 
Court, as it existed in the late Supreme Court, will, 
in a proper case, issue out of the High Court. The 
object of Rule 389 of tbe Supreme Court Rules, 
which required a party, %vho wished to enforce an 
order by sequestration, to indorse, upon the copy of 
the order served upon liis opponent, a memorandum 
to the effect that in default of performance of the 
order he would be liable to be arrested, and to have 
his estate sequestered, %vas to enable the party mak- 
ing such endorsement to apply ex parte for tbe writ.* 
Ill the absence of such a memorandum indorsed upon 
the copy order, a party desirous of enforcing an .order 
by sequestration must give proper notice to his 
opponent of his intention to apply for the writ. An 
order commanding an act to he done ‘^forthwith is. 
sufficiently in conformity with the rule that requires 
the time within which an act ordered to be done is 
to be performed to be specified in the order. Hari- 
VALLABHDAS KALLIANBAS X , UtAMCHAND MaNIK- 

chand . . , . .8 Bom., O. 0., 135 

2^ Property out of 

jurisdiction of High Court. — Poioer of High Court, 
— The High Court will assert its Jurisdiction for the 
purpose of preventing a writ of sequestration issued 
by it from becoming a mere form, and under proper 
circumstances will operate in personam where the 
property sought to be sequestered is outside its juris- 
diction. Haeivallabhdas Kalliandas rt. IJtam- 
CHAND MaNIKCHAND. IN EE GoPAIEAV MyEAL 

[8 Bom., O. C.j 236 

SERVANT. 

See Cases under Limitation Act, 1877, 
ART. 7 (1859, s, 1, CL. 2). 

See Cases under Mabter and Servant. 

See Oases under Public Servant. 

Custody of— 

See Contract Act, s. 178. 

[I. Ii. R, 4 Calc.y 407 

Domestic- 

See Act XIII OF 1859. 

[2B.L.R., A.-Cr.,32- 

remunerated by fees. 

See Public Servant . 7 B. L. E., 446 

SERVICE OE PROCESS. 

Cost of service of process. — 

Act XXIII of 1861, s. 2 . — Civil Procedure Code, 
1877, 1882, s, 93. — Tulubana . — A plaintiff in the 
Munsifs Court filed a list of witnesses, but failed to 
deposit tulubana, or cost of the service of summons, 
for tlieir attendance. The Court failed to fix a time 
for the service of tulubana. The processes were not 
served, and the Court dismissed the suit because the 
plaintiff had produced no evidence in support of his 
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SBEVICE OE PEOCESS.-Costof service 

of pr 0 C 6 SS — continued, • 

1 . JT.ld imdcr Act XXIII of 1861, soction 2, 

^VoVower Court should first have ^ 

deposit of tulutaa Case — dod. Laxa 

Pkasabi Lii- 

s. c. PuEsHABBs eal^ - 

lAll . . • • 

9 -- Substituted serviee.—iVaijoe 

■"* p ^,,7. Wheve bv the custom ox ludia 

thJ Judicial Coiuuiittco allocTCd to ' 

JJOSSBE • • • 

o Sufficiency of serviee.-Ac< 

TTTTT nf 1 'R^)9 s 239. — Service of 
&Sofo>.-Wtee service ffie P«hib tory. 
order was'^eft'oetod by affixing it to the wall o* the 
dwellmg-bouse of the person on 

to serve %—BeU, it was not a sufficient seivicc 
undS section 239 of Act Vllt of 1839. It ougM to 
liavc been served by delivery or by 
Gobi™ Chueme Dvit 12 

Miiteb . . ■ • • lOB.E.E., Ap.,A4 


SERVICE OE PROCESS.— Service in for- 
eign territory— co?s?{w?/ii6'c^. 
summons or notice of appeal should he for waixled to 
him hy post, undei- a registered cover ; and if he does 
not appear, a verified statement should he put m 
to show that he is at present or has recently been 
residing there. Sonatuit Bueshee v. GopaI; 
Chuedee Shaaiunto . . .15 VT. R., 31 

-.Eresli notice. Application for» 


. Attachment.— -Fri- 

■oede anenation.-^'{hc^r^ an attaclunent rf land was 

made by written order under ®0“*P’'49bof to be 
Tin of 1859, the conditions m section --39 had to b 
fnllillcd ill order to render any private ° ' 

tbe property attaebod null and void under section 2m. 

iKDBA CnAEEEA BABV V. A&KA AND MASTEMAN S 

Banx . . • • 1B.X..K.,S.N..20 

S. C. IXDBO Chundee baboo u. Dvnmp 

NVE Aemad .. Adtae Am^ ^ ^ gg 

Service on altor~ 
lev’s eierl-.-Service upon an attorney’s clerk of aii 
order directed to be served upon an attorney is not 
good service. Subiidadd SADiGEAM^r. 

0 ■ — — Service on f leader, 

border miders. 165, Civil Frocedure Code, 1859. 
—An order nader section 1G5 of the Cml Proceduie 
Code, retpiiring a party to a suit to attend and give 
evidence, might he served on sneh party s pleader 
and not necessarily personally. 

Kashieath Vishnf . . 6 Bom,, A. C., 141 


.^Failure for long time to serve notice of appeal.- 
Suficiency o/ Where an appellant failed 
for twelve months to serve notice of appeal upon 
his respondent, the Court refused to allow him the 
opportunity to have a fresh summons issued and 
served. Where the party serving a notice of appeal 
finds the respondent absent from home, and is told 
where he is, and yet affixes the notice to the door ot 
his house, such service is void and of no effect. 
Dooleb Cheed Nieean Sing-h^^^ W R 62 

10 , Inability to trace party for 

Durpose of service.-- Semn’ce of notice qf ajj- 
peaL- Civil Procedure Code, 1859, s. 57.— Where 
an appellant to the High Court was unahle to serve 
notice on the plaintiff (respondent), because of in- 
ability to trace the plaintiff in the jilace given as liis 
place of residence, when he (plaintiff) commenced the 
suit and sent in liis petition of appeal to the /illah 
Court,— that the case might be dealt with in 
analoG*y to the procedure in respect to summons 
imdei’ section 57 of the Code of Civil Procedure. 
Bedhoo Koolaeee 1?, Bonomaeee Geeaie 

[11 W. B.,496 

ix. — Proof of service.— of 

service of notice,- — The return of service ot notice 
with the name of the officer who effected the service 
on the hack of it is primd facie evidence of the serviec 
of the notice, Loote An u, Aboo Bibeb 

[15 VT. R., 203 

IdoOEOOKDOEATH .BHAEOOEY V. SHIB ChUNDEE 

Bhadooey . • » 1^ Vr. R., 102 

SERVICE OE SIJEIMOlSrS. 

See Witness— Ceiminae Cases — Sum- 
moning- Witnesses . 5 Bom., Cr., 20 
[3 Mad,, Ap., 5 
6 Mad,, Ap.j 29. 

— ^ — Fine for avoiding— 

See Witness— Civil Cases -Abscond- 


Y ——--I—-- — ^ — -V 

on pZen^ei-.— Service upon a respondent’s ploadei- is 
<mc)d service upon himself, so far as notice of the 
appeal is concerned. Ishue Dtjtt 
Peeshab Tiiakooe . . . 15W. R., 

— Service in foreign territory. 


ji^Oi V -axa. ts— ■" 

.-^Service of notice of appeal.— Civil Procedure 
Code 1859, s. 6*0.— Where a respondent resides m 
Chanaeningorc,— ie., out of British territory,— the 


Service of notice 


ING- Witnesses. 


[1 B. L. B., A. C.3 186 


Time allowed for- 


See Small Cause Couet, Presidency 
Towns— Practice and Peoceduee. 

, [9B. B.R., 258 


— on wrong ]3erson. 

See Costs— Special Cases— Service oe 
■Summons by mistake. 

[I. Ii. E.3 4 Bom.s 619 
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SERVICE OF SUMMONS — continued. 

1 . - — ^ _ Proof of service.— 

— Object ion talcen on appeal.— ISio legal decree can 
be passed ex parte yitliout a Court being satisfied of 
tlie due service of tlie summons. From tlie mere 
fact of tbe plaintiff obtaining an ex parte decree, it 
is not to be presumed that the service of summons 
was proved. ^ To satisfy a Court of Appeal if the ob- 
jection is raised, there must be proof that the service 
of siuminons was actually made. IUm Loghun Soon 
f;. Nittya Kallee Debia . . 12 W. R., 211 

2. Onus probandi . — 

Ciml Procedure Code, 1859, s. 119.— Under Act 
VIII of 1859, section 119, the onus of proving non- 
service of summons was on the party claiming the 
benelit of that section. Toeab Ali v. Chooeamfn 
S iYG-ii Chowuhey . . . 24 W. R., 262 

3. Omission to serve summons. 

—Appearance of defendant.— \N\\ere a snmmons lias 
not been issued to a defendant, the defect is cured 
hy his appearance. Khalut Chundeb Chose v. 
Saboba Soonbeby Cossee . Bourke, O. C., 244 

4. Mode of service.— Act XIX 

of 1858, s. 20, Suit under. — Personal service. — To 
maintain an action under Act XIX of 1853, section 
26, it was necessary that the summons to attend 
sliould have hecii personally delivered. Dhunput 
S iNQ-H 1). Pbem Bibee ^ . . . 24 W. R., 72 

5. ^ Substituted ser- 

vice . — Civil Procedure Code, 1859, s. 57 Applica- 
tion to set aside ex parte decree. — Suhstitnted ser- 
vice if duly effected under the provisions of the lav/, 
is as valid as personal service ; and therefore^ wdiere 
substituted service had been effected under section 57 
'of Act VlII of 1859, an ex parte judgment would not 
be set aside on an allegation of no notice, and of 
good defence on the merits. Kiss OB CHUiiB 
Bhoobunessub Csunbee 

[Bourke, O. C., 25 : Cor., 151 

Practice. — Setting 

aside ex parte decree. — Civil Procedure Code, 1877, 
ss. 82,' 84. — Where substituted service of the sum- 
mons is ordered under section 82 of tlie Civil Pi’oce- 
dure Code (Act X of 1877), a sufficient time ought, 
under section 84, to he given for notice of the fact to 
reach the defendant, wdierever he may be ; and, if an 
ex 'parte decree he obtained by the plaintiff, the 
Court, on being satisfied that the time fixed wms iii- 
Bufficient, wull set aside the decree. Ably Bebaetee 
V. Hybeb Hoosein . I. Ij. R .5 2 Bom., 449 

7. Procedure hi ease 

of non-service . — Every summons not actually served 
oil a defendant or respondent or his recognised agent 
must he stuck up on the house in which tlie defend- 
ant or respondent is dw’elliiig. If the defendant or 
respondent cannot he found, tlie summons should be 
returned to tlie Court and an order olitained from 
the Court as to the mode of service. Gopaeb Doss 
«/. Geeedhabee Doss . . . OW.-R.jlS 


SERVICE OP SUMMOHS.-Mode of ser« 

vice — continued. 

ingP — Service of a copy of the summons on the door 
of the house in wdiich the defendant is dwxdling is 
one of the modes of service provided in lieu of per- 
sonal service, but it is necessary that the defendant 
should he residing in the house in such a manner as 
to make it probable that knowledge of the service of 
the summons will reach him. There may he a dw^ell- 
ing sufficient to give jurisdiction, and yet not the 
kind of dwelling necessary to make a good service. 
Anabtha Nabayana V. Peeiyana Kobe 

[5 Mad., 101 

It should he shown he wms cBvelling in the Iiouse 
and that he could not after diligent search he found. 
Khubeeben Laib V. Chuttekbhaeee- Lall 

[21 W. R., 242 

9 ^ ^ Service on rail- 

2 vag company. — For the purposes of summons, a 
railway company must he deemed to dwmll at its 
principal office. Hablon v, Inbia Bbanch Rail- 
way Company . . . .1 Hyde, 197 

10. — Service m foreign 

territory. — Act VIII of 1859, ss. 60 and 66. — A 
summons cannot be sent by post to any place tO' 
which letters are not registered by a post office. A 
special bailiff cannot he sent to serve civil process 
in a foreign territory. Kasim Ajim DtrPiAT v. 
Kasim Mohammed Babecha 

[2 B. Ii. B., A. C., 59 

S. C. Cassim Azim Dooplay v. Cassim Mahomed 
Baeoocha , . . ,10 W. E., S49 

11, Ajffixing s%mi- 

mons to place of business. — Civil Procedure Code, 
1859, s. 55. — Quaere, — Whether the affixing of a sum- 
mons to the outer door of the place of hnsiiiess of a 
defendant was good service upon him under section 55 
of the Code of Civil Procedure. Chanbasappa bik 
Sangappa V. Main ABA bin Mahabshet , 

[7 Bom., A, Ci, 138 

12. Civil Procedure 

Code, 1877, s. 87, cl. (a). — X on-resident. — Pecognised 
agent. — The term ‘‘non-resident’^ in section 37, 
clause (a), of the Code of Civil Procedure (Act X of 
1877), covers every absence which may reasonably he 
supposed to have been within the contemplation of the 
Legislature in using that term : thus, wdiere a Mar- 
wadi had resided for forty years at Pen, and had also 
a place of business there, hut who had gone to his 
native country to get his sisters married, and hacl 
been absent upw^arcls of four months, .it was held 
that he w^as “ non-resident ” within the local limits of 
the jurisdiction of the Pen Court, and that a person 
holding a general power of attorney from liim wais a 
recognised agent within the meaning of the section. 
IvAMCHANBBA SAKHABAM V. KeSHAV DeBGAJI 

[I. L. R., 6 Bom., 100 

13, Service on agent. 

— Suit to obtain reluf resp>ecting imnioveahle proper- 
ty . — Civil Procedure Code {Act XIV of 1882), s. 
16 and s, 77.— In a suit for foreclosure or sale of inv 


3 ^ — — . Jjfixing copy of 

summons to door of difenda fit's residence , — JDtvel I- 
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SEBVICE OP SUMMONS.— Mode of ser- 
vice — continued, 

moveable property, it appeared tliattbe mortgagee bad 
conveyed the mortgaged premises to trustees. The 
summons to one of the trustees was personally served 
upon his duly constituted agent, who was at the time 
of service in charge of the mortgagedpremises. Held 
that the service was sufficient, the suit being one to 
obtain “ relief respecting immoveable property with- 
in the meaning of section 16 of Act XIV of 1882. 
Michael v. Ameena Bibi 

[I. L. R., 9 Calc., 733; 13 C. U. B., 161 

14. — — — — Service of sum- 

mons on agent. — Principal and agent. — Civil Proce- 
dure Code {Act X of 1877,) ss. 76 and 37, cl. {c).-~Car. 
rying on husiness. — To satisfy the conditions of section 
76 of the Civil Procedure Code (Act X of 1877) as to 
service of summons on an agent, there must he a per- 
son residing without the local jurisdiction hut car- 
rying on husiness or work within those limits by a 
manager or agent, and sued on account of such work, 
— that is, business either actually itself carried on by 
the agent or manager, or forming part of the business 
in the sense of a connected coui'se of transactions to 
the management of wdiicli he has been duly appointed. 
Section 76 and section 37, clause (c), are to he con- 
strued together, and are intended to carry out the 
scheme of relief which rests upon the idea that where 
an agent has been put forward substantially to take 
the place of his principal within a particular jurisdic- 
tion, he should take the place of such principal (at 
the option of any person who has dealt with liim) in 
any legal proceedings that may arise out of the husi- 
ness or work in which the agent has been virtually a 
local principal. The manager or agent contemplated 
by the Code is one who has an initiative and inde- 
pendent discretion, albeit subject possibly to princi- 
ples and general orders prescribed for his guidance. 
A mere servant employed to carry out orders or to 
execute a particular commission, or a factor or com- 
mon agent who is not identified with the firm for 
which he acts, is not such an agent. The firm of 
0. S. carried on business at Agra. It had no place of 
business in Bombay, but it employed G. as its agent 
in Bombay in certain dealings which it had with the 
plaintiff. The letters and telegrams of the firm to Q-. 
were sent to the xfiaintilF’s jAace of husiness, or ad- 
dressed to G. as an individual, not in the name of the 
firm. G. did not himself initiate any business or in any 
way stand between his employers^ firm and thepiain- 
tifi. Meld that G. was not the defendants’ manager 
or agent within the meaning of the Civil Procedure 
Code, section 76, and that in an action against the 
defendants, service of summons upon him was not due 
service. G. in particular instances drew hundis on 
the firm of G. S. which that firm duly accepted and 
paid. Meld that he might reasonably he deemed 
their agent or manager for this particular kind of 
husiness, if for no other, and service on him might 
probably suffice in the case of a plaintiff suing on 
imndi transactions as with the firm through him. 
kService unduly made under section 76 does not become 
effectual by reason of the fact of service being sub- 
scijiiently notified to the parties really interested as 
delendaiits. Semble, — Service duly effected under 


SERVICE OE SUMMONS.—Mcpde of ser- 
vice— 

section 76 is effectual without reference to the cir- 
cumstance of its being or not being communicated to 
the real defendants. Gokuldas v. Ganeshlal 

[I. L. E,., 4 Boni., 416 

15 . Agent to wliorf^ 

ship is consigned. — Matters connected with ship . — > 
Service of a summons on an agent to whom a ship 
is consigned is good service on the owner in respect 
of matters connected wdth such ship. Rajaeam 
Govindeam; v. Bbown . 7 Bom., O, C,, 97 

Civil Procedure 

Code, 1859, s. 17. — Recognised agent . — Carrying' 
on husiness in name of principal. — Ship^ s agents , — 
Messrs. R. 8. cf Co., European merchants, carrying 
on husiness in Bombay, received a letter from the 
owner of the ship Rialto by which Messrs. R. S. 
4* Co. were constituted agents to .obtain freight for 
the Rialto on a voyage from Bombay to Liverpool, 
the ship being placed in their hands for that purpose. 
Acting on this letter Messrs. R. S. Co. obtained 
freight for the Rialto, signing the shipping orders 
in their own name as agents for the master of the 
Rialto. Messrs. R. S. S( Co, held no other authority 
from the owner of the Rialto tban that contained 
in the above letter. Meld that Messrs. R. 8. 4* Co, 
did not carry on business for, and in tlie name of, the 
owner of the Rialto, and were not, therefore, his 
recognised agents within the meaning of sections 
17, clause 2, of the Code of Civil Procedure, to accept 
service of a summons on his behalf in respect of a 
cause of action that arose out of the loading of the 
' Rialto. Whether, in order to constitute a recog- 
nised agent within the meaning of the above section, 
the business carried on by him, must he continuous, 
and not an occasional or desultory business. Qucbtc, 
Semhle, — A Bombay firm simply employed' by tlie 
owners of a ship visiting Bombay to procure freight 
for her for a particular voyage cannot, under ordinary 
circumstances, be regarded as carrying on business 
in the name of the owners of such ship. R,atawsi 
Pancham V. Satodees . 8 Bom.j O. O.j 150 

17. Civil Procedure 

Code, 1859, s. 49. — Agent. — Persons merely looking 
after the affairs of a defendant are nob agents on 
whom service of summons wall be sufficient under 
section 49, Act VIII of 1859. Ram Soondubee 
DASSIA V. SUBUT SOONBHEEB DeBIA 

[17 W. R., 33 

18. Service on co- 

partner for partner. — Service of a summons intended 
for one partner upon another partner of the same 
firm is not a sufficient service. Partners are not the 
recognised agents of each other, within the meaning 
of clause 2, section 17, Act VIII of 1859. LuOH- 
MEPHT DOGABE V. SlBHAEAIIT MhWDLE 

[1 Hyde, 97 

19. Service on part- 

ner for co-partner. — Agent. — Act VIII of 1859, 

17, cl. 2 . — Service of summons on one partner for his 
co-partner is a good service. Luckmeput Mogare 


V. Sihnarain Mundle {1 Hyde^ 57) dissented from. 
liAMOHANDSA BoSE ©. SNEAD 

■[7 B. L. R.5 Ap.3 58 

*20. Service on 

partner for co-partner. — Service of summons on one 
partner for liis co-partner is not sufficient service un- 
less tlie service is effected at tlie place where the 
partnership business is carried on. Kustoob Mule 
©. Jokbeeam , . o 11 Bo L, B,, Ap.5 26 

21. Brothers living 

in the same house.— -Where an ex parte deci'ee had 
been given against three brothers/ and it was shown 
that there had been only one summons, and that the 
serving officer had merely posted the summons on 
the door of one of them without attempting to serve it 
personally on him, — Meld that the notice had not 
been properly served even on the one brother, still 
less on the two others ; and that the defendants were 
entitled to have the suit restored on their application. 
Shiboo Roy v. Kashee Roy . 25 W, B., 694 

22. Substituted ser- 

vice. — Mouse. — Mwelling-house. — A inofussil Judge 
stated, in his return to the Sheriff of Calcutta, that 
substituted service had been effected by fixing a copy 
of the summons to the “ house of the defendant. 
Meld that the return was insufficient, and that the 
word “ dwelling-house must he expressly mentioned. 
Buddoo Baboo v, Lambodae Mullick 

[1 Hyde, 1S2 

23. Issue of summons. 

— S^mnions transmitted to local Court for service.—- 
Return of local Court when sufficient evidence of ser- 
vice. — Form of return to be made by Civil Court . — 
Where the service of summons lias been effected on a 
defendant by affixing a copy of the summons on the 
door of his dwelling-house, the Court must decide 
whether the summons has been duly served by such 
affixing or not, and, if it decides in the negative, a new 
summons must be issued, or substituted service 
directed. Before the Court can decide in favour of 
the sufficiency of this mode of service, it must he 
satisfied that the defendant is keeping out of the 
way for the purpose of avoiding service. \Yliere a 
summons has been transmitted by one Court to 
another for service by the latter, the transmitting 
Court is not hound, in every case, to satisfy itself that 
the law as to service has been strictly followed. The 
presumption in favour of the proceedings of a Court 
of Justice is that everything has been duly perform- 
ed, and if the return made by the Court serving the 
summons states that the summons has been duly 
effected, that presumption must prevail, unless the 
return discloses some patent irregularity or clear 
divergence from the law. As a rule, on a return from 
a competent Court that summons has been duly 
effected, it may be presumed that either personal ser- 
vice has been effected, or substituted service under 
section 82, or under sections 80 and 82 combined, of 
tlie Civil Procedure Code (XLV of 1882). As proof 
of due service of summons, a return from the Court 
of Small Causes at K. was relied upon in the High 


vice — continued. 

Court. The return was in the following words : 
‘^Read hailiff^s endorsement on the back of the pro- 
cess, stating that the summons has been affixed to the 
defendants house on the 22iid December 1884, at 
9 A.M. ,• and proof of the same having been duly 
taken by me, it is ordered that the summons be 
returned.'*^ Meld that there was no sufficient service. 
The return itself proved the insufficiency. There was 
no statement, under the hand of the Judge, that the 
summons had been duly effected, and it did not 
appear that anything had been done beyond fixing 
the summons on the defendant's door. That affixing 
was not sanctioned after inquiry by the local Court, 
as required by section 82. All that appeared to have 
been done was the affixing prescribed by section 80, 
which was insufficient until confirmed under section 
S2. Reg. v. Tulcaya, I. L. R., 1 Bom., 214. Nusuia 
Mahomed v. Kazbai . I. L. R., 10 Bom,, 202 

24. Suffieiency of service. — Fvir 

dence of service. — Suh.stituted service. — Evidence of 
serving peon. — The evidence of the serving peon, that 
he endeavoured to serve the summons on tlie defend- ' 
ants, and that not being able to serve them personally, 
he affixed a copy of the summons on the outer door 
of their dwelling-house, if believed by the Judge, is 
perfectly legal evidence of the fact .that these 
defendants were served. Ramcoomae Singh v. 
Ramsoondub Singh . . .17 W. B., 362 

25. Evidence of ser- 

vice. — Peon^s return, of service. — A Collectorate 
peon’s return of service is not admissible as legal 
evidence. Moinoollah v. Goluck Monee Chow- 
deain 15 W. R., 270 

26. Military officer. 

— Service of summons on a military officer was effect® 
ed by transmitting a copy by post to the cominanding* 
officer at Secundrabad, where the defendant was sta- 
tioned, and it was returned with the defendant’s ac- 
knowledgment endorsed on it, and with a certificate 
that it had been duly served, hut there was no affidavit 
of service : service was held to he sufficiently proved. 
Habrison V. Hope » 11 B. Is. R,, Ap., 43 

27. Return by Isazir. 

— Proof of service of notice. — A return by the Razir 
to the effect that the peon swears that a notice has 
been served is insufficient in law to prove the service 
without the deposition on oath of the serving peon 
taken before a competent authority. Raj Kishoeb 
Butt v. Bydonath Shaha , 12 W. R., 365 

28. MaziFs report. 

— A Nazir’s report of service of summons or of issue 
of proclamation is not legal evidence on which to 
punish a wdtness failing to attend a Court of Justice 
when duly summoned. In the matter oe the 
PETITION OP NiLKANT BhUTTACHAEJEE 

[W. R., 1864, Mis., B 

Okhoy Chundee Butt v. Eeskinb 

[3 W. R., Mis., il 

Seeenath Thakoor V. Watson 

[4 W. E.., Mis., 4 
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SERVICE OE SUMMONS —Sufficiency of 
service — continued, 

Kam Soofdtje Chxjceeebtjttt n. Kaiee Komtte 
Dutt , v . 6 W. E., Act X, '92 

Koondijn Lail Nooe Ali . 10 W. B., 3 

See Meah Khan v. Naeain Chvfder Chow- 
EHKY . . . . 18 W. R., 197 

29 , Discretion to issue second 

sumnioiis . — Absence of return to first summons . — 
When there is no return of service to a summons, the 
law gives a Court full discretion either to issue a 
second summons or to take or not take stronger 
measures. It is not imperative on one Court to take 
measures to expedite the service in another Court, 
hilt it is the husiiiess of the party interested to move 
the Court to do what is necessary. Dowlut 'Men- 
mil V, Omeao Sifgh IIafa . 14 W. E., 336 

30 , Irregular service.— 

for objecting to decree. — Joint promissory note. — An 
irregular service of summons on two out of three 
defendants to an action brought on a joint promissory 
note, does nob give the third defendant, wdio has 
been properly served, ground for objecting to a decree 
which has been passed against liiin under Act V of 
1866. Ewifg- -u. Gosai Das Ghose 

[2 B. D. E., Ap., 7 

31, ■ — - Defendant resi- 

dent in another district. — Act X of 1859 y ss. 4:7,- 56, 
— In a suit for rent under Act X of 1859, service of 
summons on a defendant, whose abode is in another 
district, by a peon from the Court of the Collector of 
the district in w'hich the suit is brought, instead 
of through the Collector of the district in which the 
defendant resides, as required hy section 47 of the 
Act, is not such an irregularity as vitiates the whole 
proceedings and renders the decree, and a sale in exe- 
cution thereof, void. iPer Jacksof, J. — The wmrds 
in section 56, “ upon proof that the summons or pro- 
clamation lias been duly served according to the pro- 
visions of this Aet,^^ refer to the mode in which a 
summons is to he served, and not to the agency by 
W'hich it is to be served. Mackintosh v, Rally 
Boss Muelick . II B. L, B., 1 : 19 W. E., 234 

32, Service on torong 

person. — Erroneous description of .defendant in 
plaint. — Dismissal of suit. — In a suit brought by 
the plaintilfs against A., the summons wtis hy mis- 
take served upon i?., wdio thereupon filed a wuutten 
statement denying his liability and alleging that he 
was erroneously described in the title to the plaint. 
On the day of the hearing of the case the plaintiffs" 
agent saw JS. for the first time, and ascertained that 
he w^as not the real defendant in the suit. Meld 
that the case having come on for hearing, and there 
being nothing to show that the plaintiffs had been in 
any way deceived by R., the proper order to be made 
wars for the dismissal of the suit. London, Bombay, 
AND Meditiiieiunean Bank, V. Maiiomed Ibbahim 
Paiikae . , . I. le. E., 4 Bom., 619 

SERVICE UNDER EAST INDIA COM- 
PANY. 

See Domicile . I. L. E., 4 Cale„ 106 


SERVICE TENURE. 

See Cases hndeh Ghatwali Tenure. 

See Gbant— CoNSTiivcTioN op Grants. 

[I. E. B.., 9 Bom., 56i 
See Limitation Act, 1877, akt. 130 (1871 ^ 
art. 130) . I. L. B., 1 Bom,, 586 
See Right op Occupancy— Acquisition 
OP Right— Subject op Acquisition. 

[I. L. R., 4 Cale., 67 
See Road Cess Act (Reng-al Act X 
OP 1871), s. 3 , 7 C. li. R., 373 

2. Creation of service tenure.— 

Long fossession. — Eresumption . — Chalceran lands , — 
Chou-ihidari duties. — Onus probandi. — Long posses- 
sion of lands as chowkidari chakeraii affords ground 
for the presumption that the lands were set apart as 
sncli at the decennial settlement. I'lie onus of proof 
that the landsyvere the private lands of the zemindar, 
not set apart at the decennial settlement as chowki- 
dari chakeran, is on the zemindar. Mooktakeshes 
Debia Chowdheain V. Collector op Moorshed- 
ABAD ..... 4 W. E., 30 

2, Performance of services. — 

Mature of grant. — A grant to a man and his heirs on 
condition of performing service does not in general 
mean that the service is to he personally performed 
by the grantee or liis heirs, but that the grantee is to 
be responsible for its performance, Shib Lald 
Singh v. Moorad Khan . . 9 W. E;, 126 

3 , Deslimukli, Services of. — 

Hereditary offices. — Bom. Act XI of ISiSy s. 2 , — 
By section 2 of Act XI of 1843 hereditary officers 
are hound to “render the usual services of their 
respective ofiices, as far as tlie same may be required 
by the Collector or other officer under whoso control 
they may be placed by usage or the orders of Govern- 
ment.’" Semhle, — That the “usual services"" of a 
deslnnukli consist in making himself tlioroughly 
acquainted with all circumstances affecting tlie land 

I revenue in his district, and in coininunieatiiig sucli 
information to the marnlatdar or mohalkari ; and 
that the deshmukh is hound to perform or get per- 
formed so mucb writing business as is necessary for 
the above purposes, and no more. But if by reason 
of the subdivision of bis talooks bis duties in that 
respect are increased, be is bound either personally to 
perform snob increased duties or to provide a kar- 
kun or karkuns to perform them for him. Rangoba 
Xaik V. Collector op Ratnagibi 

[8 Bom.5 A. C., 107 

4 , Biglit of female to inherit 

service tenure.— The law in the Bombay Presi- 
dency recognises the right of females to hold inajiim- 
dari watans, males being appointed by them to per- 
forin the service. Government of Bombay v. 
Damodhar Parmanandas . 5 Bom., A. C., 202 

5, Hereditary Offices 

Aet^ Bombay [Act XI of 1843). — Right of females 
to inherit. — Since the passing Of Act XI of 1843 a 
female can inherit a majumdari ’watan. The Col- 
lector can assign the whole proceeds of a WTitan to 




!'■ ."r ' l ' ll, 


( 5591 ) 


BIGJEST OF CASES, 


( 5592, } 


SEE-VICE TENURk---Riglit of female to 
inherit service teiim!Q--cQnUnued> ' 

tlie officiating person, wlio is entitled ‘to retain siicli 
proceeds as Ms remuneration. Bai Susaj 'o. Gov- 
ernment OF Bombay. Bapubhai Khushaldas v. 
Bai Sueaj . ‘ . ,8 Bom., A. C., 83 

^ Rigiit to officiate in propor- 

tion to shares held, in watan. — Discretion of 
Collector, — Act XI of 1843. — The plaintiff had two 
shares, and. the defendant one, in a patilki watan. 
In an action brought by the plaintiff to establish his 
right to officiate twice as often as the defendant, — 
Held that the plaintiff w‘as not necessarily entitled 
to snch right, though the fact of his holding two 
shares in the watan might he a reason for the Col- 
lector to exercise his discretion under Act XI of 1843 
(when it was in force) in favour of the jdaintiff by 
assigning to him a longer period of management 
than to the defendant, in the event of the two sharers 
not agreeing as to the person, to officiate. Bhayani 
Sadashiv V. Bhayani Manaji . 12 Bom., 232 


7, Appointment of deputy. — 

Tower of holder of tenure. — The holder of an here- 
ditary office, such as a deshpande watan, cannot create 
an hereditary deputy. The appointment of a deputy 
made by a particular incumhent cannot extend be- 
yond the life of such incumhent. Bayji Raghct- 
NATH V. Mahadeyeav Vishvanath . 2 Bom., 237 


8 . 


' Deatli of grantee without 


heirs, — Custom. — Merer sion of jaghir to grantor. 
— Where the custom of the country was found to be 
that on the death of a service tenure-holder without 
heirs his jaghir reverted to the grantor, the right of 
the grantor to the land on the death of tlie grantee 
without heirs was recognised. Ramessurnath 
SiNOH V. Hueo Lab Singh . , 6 W. R.j 87 


9. 


Abandonment of tenure.- 


3£o7curraridar abandoning tenure. — Forfeiture of 
^property for rebellion. — A mokurraridar having lied 
and abandoned his tenure appertaining to a reheTs 
estate wdiicli was conhscated by Government, was 
held not entitled to recover the. tenure on the ground 
that the mokurrari was not an absolute tenure, but 
one on condition of service to he rendered to the 
former proprietor whose estate had been confiscated 
for rehellion. Nepal Singh v. Raai Suetjn Singh 

[W. B., 1864, 5 


10 . 


Alienation by bolder. — Cro~ 


trig am.— Fo'iver -of holder to alienate. — Each liolder 
of a crotriyam conferred for lives can only alienate 
his own life-interest. Sunbaeamurti Mtjdali v. 
Vallinayakki Ammal . . .1 Mad., 465 

See VissAPPA V. Ramajogi . 2 Mad., 341 


11 . 


Interest of one of 


eoparceners in service tenure. — X at ure of interest , — 
Act XI of 1843. — Held that the interest enjoyed by 
one of a body of coparceners in possession of land 
attached byway of emolument to an hereditary office 
cannot he bequeathed to one or more of the other 
coparceners, as the .estate held by- each sharer is 
only a life-interest, suhjtict to the right of the Col- 
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lector, under Act XI of 1843, to assign a fit remu- 
neration from the rent and profits for the mainte- 
nance of the person appointed to conduct the, duties 
of the office. Bhimappa v. Maeiappa 

[3 Bom., A. C., 128 


12 . 


Adverse posses- 


sion against one holder how far a bar against a 
succeeding holder. — Judgment against one holder 
hoio far res judicata against succeeding holder . — 
Alienability of lands when services are abolished . — 
Boyn. Act o/ 1865.— Mom. Act VII of 1863.— 
Reid (i) that, in the . absence of fraud and col- 
lusion, adverse possession for twelve years during 
the life-time of one holder of service vatan lands is 
a bar to succeeding holders. (2) In the absence of 
fraud and collusion, judgment against one holder of 
service vatan lands is res judicata as regards a suc- 
ceeding holder. (3) Snch lands become alienable 
when the services are abolished, except hi eases where 
there is a concurrent family custom operating similarly 
to keep the vatan estate together. Such a cnstoni 
ma-y continue and may singly l:)ind tlio hands of the 
successive holders of the property after the former 
restriction has failed or been removed. The abolition 
of the public duty does not alter the nature of the 
estate. If the family custom forbids alienation beyond 
the life-time of the alienor, the custom will operate 
equally after the patrimony lias ceased to be a vatan, 
as before. Where, however, such a concurrent custom 
does not affect an estate, then when it is freed from 
its connection with the i)ublic office the reason arising 
from that connection for the preservation of the es- 
tate necessarily fails, and the lands become subject to 
the ordinary law of descent and disposal. Mer West, 
J. — (1) Lands with respect to which a summary settle- 
ment under Bombay Acts II and VII of 1863 has been 
effected, are wholly exempt from official obligation. 
(2) Where service lands, or what were deemed service 
lands, have been aliened, and at a later period the 
service has been disclaimed or abolished, this subse- 
quent abolition or discharge renders the title of the 
alienee in possession undis^mtable by the alienor’s 
heirs, assuming that there is no special family cus- 
tom operating apart from the law which preserves 
service lands for the intended uses. Tlie alienation 
is, of course, subject to the terms on which family 
property can usually be alienated. Radhaeai v. 
Ananteay Bhagyant Deshpande 

[I. L. E.., 9 Born., 198 

See Vasanji Haeibhai v. Lallij Akhu ■ 

[I. L. R.;9 Bom., 285 


13. 


Liability to sale 


in execution of decree. — Molice jaghir. — Muhlic ser- 
vices. — A service tenure can be sold in execution of a 
decree for arrears of its own rent, provided that the 
service due from the holder he of a private kind, and 
personal to tlie plaintiff’, hut not where the service is 
of a public kind, as in the case of a police jagliir, 
Nilmonee Singh Deo v. Kashee Mahtoon 

[25X7. R., 206 


14 . 


• Cessation of services. — Land 


held on quit-rent .^ — Waiver of performance. 
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SEB¥ICB TENUBE.— Cessation of ser- 
vices — continued. 

Lapse of tenure. — As an ordinary rule, if land is 
given on a quit- rent, or no rent at all, in consider- 
ation of service to be performed, the tenure would 
lapse when those services ceased. When no 

service has been required or performed for a long 
series of years, and the tenure has been allowed to be 
held at a quit-rent, or no rent at all, whether there has 
not been such a waiver of service as puts it out of the 
power of the grantor to resume the tenure, simply on 
the ground that he has now no need of the service 
for which the tenure was originally created ? Qucere, 

' — Whether when land is given at a quit-rent, on con-, 
dition that the grantee shall aid the grantor in re- 
pelling the attacks of his enemies or for any other 
particular purpose, while the grantee is willing to 
render those services, the grantor can put an end to 
the contract hy saying that he has no enemies to re- 
pel, and therefore no need of the grantee’s further 
services ? Nilmohey Sinq-h Deo v. Sheo Tewaey 
[W. K.., 1864, 324 

1 — _ — — Impartible noatan. 

— A cessation (even though sanctioned by the Gov- 
ernment) of the performance of the duties attached 
to an impartible watan does not alter the nature of 
the estate and make it partible. Saviteiata v. 
Air AND RAY , , , .12 Bom., 224 

3 ^ 0 ^ Impartible watan. 

— Liscontinudnae of services. — Discontinuance of 
services attached to an impartible watan does not 
alter the nature of the estate and make it partible. 
Rameao Teimbak r. Yeshvanteao Madhayeao 

[I. L. E., 10 Bom., 327 

3[7, Commutation of 

■services. — Lesaigiri allowance . — Uight to hold as 
personal gratuity . — Amin sulchdi. — Suit to establish 
right to amin sukhdi. — The parties, who Avere desais 
of M ahudha, in addition to their desaigiri” allowance 
enjoyed an allowance called amin sukhdi.” In 1847 
the plaintiff sued the defendant’s father and the Col- 
lector of Kaira for a share of the allowance ; but as the 
Avhole of it l&d been reserved hy the Collector to the 
defendant’s father as the officiating desai, the suit was 
rejected under Act XI of 1843. In 1866 an arrange- 
ment Avas come to, under which a sum of B40-2-0 aa^s 
to be annually available over and ahoA^e the remu- 
neration of the officiator. On the 9th of July 1867 
the defendant received this sum for the first time. 
In 1873 a neAV arrangement was effected under Avhich 
the service was abolished, the Government resuming 
half of the allowance, and giving up the other half 
freed from service unconditionally to the desais. On 
the 4th of October 1878 the plaintiff brought this 
suit to establish his right to a share of the moiety of 
the amin sukhdi allowance given to the desais by the 
Government, and to recover his share of the amount 
received by the defendant. The defendant contended 
that the alloAvance was impartible and in the nature 
of a personal gratuity exclusively enjoyable by him- 
self. Meld that independently of its origin and the 
light in Avhich it was regarded by the Government 
and the parties, the amin sukhdi alloA\'’ance having 
been actually included in and dealt with as part of 


SERVICE TEMUEE.--^Cessatioii of ■ ser- 
vices — oontirmed. 

the desaigiri watan, and a moiety of it having been 
subsequently freed from the obligation of service, the 
desai avIio happened to officiate at the time the al- 
loAvance Avas freed from service had no right to hold 
the moiety exclusively as a personal alloAvaiice to 
himself. Maneelal Ameatlal v. Shiylal Bhog-i- 
LAL 0 , . . L L. E.., S Bom., 426 

18. Long possession, 

— Liability for rent, — The mere fact of a long prior 
possession or a service tenure oii no rent at all gives 
the holder no exemption from the payment of rent 
when the service is no longer required or performed. 
Chtjedee IXath Roy u. Bheem Siedae 

[W, B., 1864, Act X, 37 

19. Commutation of 

services for rent. — Where the original donee of a 
service tenure ceases to do any service and pays in 
lieu a rent Avliich his descendants continue to pay, 
the condition of the tenure becomes altered from 
service to rent. Mahendea Singh v. Joeha Singh 

[19 W. B., P. C„ 211 

20. Besumption of tenure.*— 

partition lohere service lands are all allotted to one 
co-sharer.— T \\q joint proprietors of a talook assigned 
to the defendants a portion of land therein in con- 
sideration of choAvlddari seiwices rendered hy him 
throughout the area of the talook. A biitAvara hav- 
ing been effected, the plaintiff* obtained a fourth 
share Avithin which fell the assigned land. Upor 
this the plaintiff sued the defendant to take bad 
three-fourths of the service land on the ground thai 
being a one-fonrth shareholder he ought not to pa;^ 
more than a one-fourth share of the consideration for 
the services rendered. Meld that as long as the 
defendant’s services Avere required and rendered, the 
plaintiff could not, in equity or justice, witlidraAV 
from the defendant that land which had been given 
him by all the shareholders, AAdien they Avere joint, 
as a consideration for those services. Beechook 
Pasban V. Kuilae Singh . 20 W. B., 369 

21 . Lorn. Act VII of 

1S63, s. 2. — Jurisdiction of Civil Cotirts. — Resump- 
tion of service tenures. — Clause 4 of section 2 of 
Bombay Act VII of 1863 (an Act for the summary 
settlement of claims to exemption from the payment; 
of Government land revenue) enacted that no suit or 
action between Government and the holders of . . . 

any lands held for service in regard to the tenure 
of such lands should be entertained in any Court of 
Civil Judicature. Meld that the phrase lauds held 
for service” meant lands declared hy Government 
under section 32 {d) of the Act to be so held, though 
the plaintiff* might deny that the lands in respect of 
AAffiich he sues AA'^ere service lands. The laying down 
of general rules hy Government as to the resumption 
of seiudce lands, under article 3, clause 3 of section 2 
of the Act, Avas not a condition precedent to their 
protection from suits and actions in respect of such 
lands. Peemshankab Raghhnathji v. Govern- 
ment OE Bombay , . 8 Bom., A. C., 195 
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SEE, VICE TENUB.E.- 
ure — continued. 


“Besumption of ten« 


22 . 


Bhoomear ten^ 


wre5. — Blioomeai'S' are bound to render certain cus- 
tomary services, but tlieir lands are not resumable. 
GOPAIjNATH Tewaeee v. Bho'oyah Oeanoo 

[6 W. E., 137 

23, — ^ 3 — Boiler of Govern- 

ment to resume jiiajumdai'i toatans. — Government 
bas no power to resume majumdari -watans where it 
dispenses with the services in respect of them, if the 
holders of such watans are ready and willing to per- 
forin such services. Goveenment oe Bombay v. 
Damodhab Paemababdas , 5 Bom., A. C., 202 

24, -—Services dispensed 

with! — Bight of zemindar to resume, — A zemindar 
has prima facie a right to resume lands of the ze- 
inindari granted subject to a quit-rent to tenants 
upon condition of their rendering personal services 
when such services are dispensed with. Sanniyasi 
Eaze V. ZAMIB'-DAE oe Salue. Sanniyasi Razu V. 
JlGANAEHA NaEAYANA RAMACHANDEA RAZU. 
pAEiE Razu v. Zamindae oe Salue. Pakie Razu 
V. Jaganadha Naeayana Ramachandea Razu 

[I. L. R., 7 Mad., 2G8 


25.- 


Suitfor enhance- 


ment of rent of. — B,ight to resume when services not 
required. — jEvidence.—B. sued S. to recover instal- 
ments of kist due on the ground that S. held a 
village on service tenure (granted on condition of 
paying kist and performing service) ; that the services 
of S. were not at present required, as the Court of 
Wards had assumed the management of the estate of 
B.; that the assessment had, accordingly, been 
increased ; and that defendant had declined to accept 
a lease at an enhanced rate and to execute a counter- 
part. <S. denied that he held on service tenure, and 
set lip a gift from one of the ancestors of B. Held 
that, as S. failed to prove the alleged gift, and had 
not traversed BJ’s allegation that he 'was entitled to 
resume the grant when the services were not re- 
quired, and as it -was proved that the kist had been 
enhanced on one occasion wdthont objection from S., 
there was evidence to warrant the conclusion that 
the village was neither inam nor granted in perpetu- 
ity burdened with a certain service, and that B. was 
entitled to the enhanced rate claimed. Sitaeama- 
EAzu V . Jaganada Naeayana Ramachekdeaeazu. 
Pedda Baiiyae Simhulu 

[I. R., 3 Mad., 367 


26. 


SERVICE TENURE.— ReBiiinptioii of ten,- 

lire —continued., 


27. 


Chaheran lands,, 


Grant of service 


tenure rent-free. — Assessment of rent hy settlement 
ojficer when service no longer required. — Bom. Act 
VI of 1862. — The talookdari settlement officer having 
assessed rent-free land, on the ground that it had 
been granted for service, and that service was no 
longer required,— ReZc? that this was not a sufficient 
defence to an action by the holder of the land, it not 
being shown that hy the terms of the grant (assum- 
ing that there had been a grant of an estate burden- 
ed with service) the estate was determined by the 
remission of the service. Keval Kubee t?. Talook- 
BABi Settlement Oeeicee 

[I. Ii, R., 1 Bom., 586 


— ChowMdari duties. — In a suit for the resumption 
of certain chakeran lands on the appellant's talook, 
Goyernment contended that the lands were appro- 
priated to the maintenance of a chowkidar, and that 
the holder of these lands was liable to the perform- 
ance of none but police or chowkidari duties. The 
talookdar (appellant) contended that the lands were 
gram snrinjami lands not liable to the performance 
of any but personal services to him, and not legally 
appropriated for the performance of these services, 
but resumable by him. Reid by the Privy Council 
that the lands in question were to be considered as 
appropriated to the mamtenance of a chowdcidar in 
the talook; that the right of appointing such officer 
belonged to the talookdar ; and that such officer w^as 
liable to the performance of such services to the 
talookdar as, hy usage in the zemindari, chowkidars 
w^ere accustomed to render to the zemindar. ,Toy- 
KISHEN MoOKEEJEE V. COLIECTOE OP EaST BuED- 

WAN . 1 W. R., P. O., 26 : 10 Moore^s I. A., 16 

28. Besumption of 

jagir. — Br oof of personal services . — Grant of sanad 
to jagirdar. — Where a sanad granted to the holder 
of a jagir w'as only a confirmation by the Govern- 
ment and the Rajah of the tenure under which the 
jagir was held, and authorised the jagirdar to remain 
in possession and in the performance of the services 
wdth his brothers, vritboiit describing the kind of 
service, — Held by the Privy Council that the Rajah 
could not resume the land ■without proof, that the ser- 
vices to he performed by the jagirdar were personal 
services only to the Rajah. Rilmoney Singh Deo 
V. Goteenment ... is W. R., 321 


S, C. in High Court 


6 W. B., 121 


29.- 


Forfeiture of tenure. — A lien- 

ation without grantor’s consent. — In a suit to obtain 
khas possession of lands which were found to have 
been beld of plaintiff and bis ancestors by defendants 
and their ancestors upon a service tenure, but which 
the grantees alienated to strangers, without any 
acquiescence on the part of the grantor, and then 
ceased to perform the services, it was held that the 
defendants had forfeited their right to hold the land 
at all. Ramgopal Chuceebbdtty -r. Chundeb- 
NATH Sein . . . .'10 W, B., 28^ 


30. 


Bcfusal to per- 

services. — ’Ejectment. — A distinct refusal by a 
tenant to perform services incidental to his holding 
renders him liable to ejectment. Hueeogobind 
Eaha V. Rameutno Dey . I. L. R., 4 Gale., 87 


31. 


Tenure resum alle 

-Notice to surrender. — Where 


at Qvill of grantor. - 
land held on service tenure is resumable at the wull 
of the grantor, the holder cannot be ejected before a 
reasonable notice to surrender the land has been 
given. Laksemi t’. Cheneei 

[I, Xi. R., 8 Mad,, 72 
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SESSIONS CASES. 

See Ceiminal Peocedtjke Code, 1882, ss. 
436, 438 , . I. E. E.., 1 All., 413 

[I. L. B.., 4 Cale., 16 
7 C. E. B., 168 

I. L. B.., 2 All., 570 
21 W. B., 41 


SESSIONS 3’ 
OE- 

See- Bail 


JUDGE, JUEISDICTIOH 


See- Bail . . I. E. B.., 1 All, 151 

[1 B. L. B.„ A. Cr., 7 
24 W. H., Cr., 7, 8 

See Cases under Criminal Procedure 
Code, 1882, ss. 436, 438. 

See Cases under Dischabue of Ac- 
cused. 

See Begistbation Act, 1877, S. S3 (1866, 
s. 95) . 6 B. L. R., 692, 693, note 

‘See Sanction to Prosecution — Power 
TO GRANT Sanction. 

[I. L. R, 2 Bom., 384 
I. L. E., 2 AIL, 205 

Offence under Bom. Beg. 

'XVIXofl827, S. 16. — Criminal Procedure Code^ 
1869. — All offence under section 16, Regulation 
XVII of 1827, being punishable by imprisonment .for 
seven years, was triable exclusively by a Court of 
Session under the provisions of the schedule of the 
Code of Criminal Procedure Amendment Act (VIII 
of 1869). Reg. v. A jam Bulla 

[8 Bom., Cr., 115 

2 , Offence under Oinum Regu- 

lation. — Pom. B.ecj. XXI of 1827, s\ 7. — Criminal 
Procedure Code, 1861, ss, 21 and 409. — Although 
the elfect of section 21 of the Code of Criminal 
Procedure, 1881, was to give exclusive original juris- 
dictiou to the IMngistratc of the District in the trial 
of cases under section 7 of Regulation XXI of 1S27, 
for abetting the smuggling of opium, that section 21 
did not exclude the appellate jurisdiction vested in 
the Court of Session by section 409 of the Code. 
Reg. V. Sadu IUdaeuai . . 9 Bom., 166 

3 , Offence under s. 26, B.ailway 

Act XVIII of 1854. — Order for fresh trial . — 
A railway wateliman was charged before a Head 
Assistant Magistrate with an olience under section 
20 of Act XVI II of 1854. Tliat charge was dis- 
missed, hut the Sessions Judge ordered a fresh trial. 
Peld that in so doing the Sessions Judge acted with- 
out jurisdiction. Anonymous . 6 Mad., Ap., 41 

4 , ^ OlSeiiee under Registration 

Act (XX of 1866), S. 95. — Abetment of false per- 
sonaiion of witness before llegistrar. — The Sessions 
.hidge had jurisdiction to try a case of abetting false 
personation of a witness before a Registrar of xVssur- 
ances. under section 95 of the Registration Act XX 
of 1866. Queen v. SiiEOGOLiM Das 

[6 B. U. R., E. B., 692 : 15 W. R., Cr., 58 

5 ^ Order of Magistrate atta oil- 

ing lanCi,— Criminal Procedure Code, 1861, s, 319, 


SESSIONS JU.T)GB, JURISDICTION 
—Order of Magistrate attaeliing land— 
continued. 

— A Sessions Judge had no power to interfere with 
an order of a Magistrate attaching disputed land 
inuler section 319 of the Code of Criminal Proce- 
dure, 1861. IIURRONATH CHOAYDRY V. RaJENDEB 
ChundEr Rot . . . 15 W. R., Cr., 1 

1 Criminal Proce- 
dure Code, 1S61, s. 319. — Appeal from Magistrate, 
— Held that a Sessions Judge had no jurisdiction to 
hear an appeal from the order of a Magistrate, under 
section 319, Chapter XXII of the Criminal Proce- 
dure Code, 1861, and that the object of the chapter 
was to prevent breaches of the peace likely to be oc- 
casioned and not the adjudication of title. In the 
MATTER OR THE PETITION OF DuTT RaM AIiSR 

[1 Agra., Cr., 29 

AxDpeals from sentences of 

Justice of tlie Peace acting under Act I of 
1859. — The Sessions Court lias jurisdiction to liear 
appeals from the sentences of a Justice of the Peace 
acting under the Merchant Seamen’s Act (No, I of 
1859). In the matter of the petition of Evans 

12 Mad., 473 

g. Offence under Penal Code, 

s. 409, and under s. 29, Act V of 1861.— 
Poioer of Sessions Judge after acquittal on former 
charge . — Where an accused was charged hefen'o the 
Sessions Judge under both section 409, Penal Code, 
and under the special law, section 29, Act V of 
ISGl, and was acquitted under the former section, it 
was held that the Sessions Judge could not convict 
under the latter law, as the Magistrate alone had 
jurisdiction to convict under that law. Queen i\ 
Bhoobun Singh. Bhcobun Singji v. Queen 

[9 W. B., Cr., 30 

9 , Power of Sessions Judge to 

add eRarge and try it. — Addition of charge 
triable hg an// Magistrate . — Criminal Procedure 
Code, 1882, s. 28 . — Subject to the other provisions of 
the Criminal Proccdarc Code, section 2S gives power 
to the High Court and the Court of Sessions to try 
any offence under the Penal Code ; and tlic provision 
it contains as to the other Courts does not cut down 
or limit the jurisdiction of the High Court or the 
Court of Session. Throe persons were jointly com- 
mitted for trial before the Court of Session, two 01 
them being charged with culpable liomicid«5 not 
amounting to murder of J. and the third with abet- 
ment of the oScncc. At the trial the Sessions Judge 
added a charge against all the accused of cuTisiug 
hurt to C., and convicted them upon both the origi- 
nal charges and the added charge. The assault upon 
C. took place cither at the same time as or immedi- 
ately after the attack which resulted in tlie dt>ath of 
J. — Held, that the Sessions Judge had power, under 
section 28 of the Code, to try tlie charge assuming 
that he had power to add it. Queen-Rmpress; 
v. Kharga . . , I. L. B., 8 AIL, 665 

XO, Criminal Proce- 

dure Code, 1872, . 9 . 231. — Conviction on fresh charge 
in support of ‘which there ‘lous no evidence before 


I 
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SESSION’S JUDGE, JURISDICTION OF. 
Power of Sessions Judge to add charge 
and try it—coMinued. 

Ma^gistrate. — M. liaving been committed by a Magis- 
trate for trial, by a Sessions Court on a charge, under 
section 202 of the Penal Code, of having intention- 
ally omitted to give information which he was legally 
bound to give respecting a- murder, pleaded guilty, • 
on his trial, to the charge on which he \vas commit- 
ted. Upon the application of the Public Prosecutor, 
the Sessions Judge, under protest on the part of the 
prisoner, added a charge, under sections 109 and 
201 of the Penal Code, of abetting C., a female co- 
prisoner charged with having assisted in burying 
the body of the murdered person, required li. to 
plead to the charge and, haying tendered a pardon 
to, and examined C. as a wittiess, convicted and 
sentenced li. to two years’ rigorous imprisonment.-— 
Meld as there was no evidence before the Ma- 
gistrate to support the charge against R. franied by 
the Sessions 'Judge, the action of the Judge was ' 
idira mres and the conviction on the added charge 
illegal. — Meld, also, 'that inasmuch as the Sessions 
Judge considered 11. more culpable thaiisC., the pro- 
per course w'ould have been to have adjourned the 
trial, sent the record to the Magistrate, and suggest- 
ed an enquiry as to whether there was ground for a 
more serious charge against li. . Semble , — The object 
of restricting a Sessions Court from taking cogui- 
sance of any ohence (except as provided in sections 
455, 472, 474 of the Criminal Procedure Code), 
unless the accused person has been committed by a 
Magistrate, is to secure to the prisoner a preliminary 
enquiry which affords him an opportunity of becom- 
ing acquainted with the circumstances of the offence 
imputed to him, and enable him to make his defence. 
Mutieakal Koyilag-atha Rama Vabma Raja v, 
Queen , ' , . I. L. R., 3 Mad., 351 

11 , Trial without committal 

by Magistrate, — Witness sent up with condition- 

^al pardon . — Criminal Frocedure Code, 1861, ss. 859, 
489. — Meld that a Sessions Judge acted irregularly 
in at once trying and convicting a person who had 
been granted a conditional pardon by the Magistrate, 
and who had been sent up to the Sessions Court as a 
witness for the Crown. Such a course Avas held to be 
a material irregularity under section 439 of the 
Code, and the Sessions Judge was directed to order 
the Magistrate to commit the accused to the Sessions 
for a fresh trial after liearing his defence and exa- 
mining his witnesses. Queen v. Bipeo Dass 

[19 W. R., Or., 43 

12. Order for re-trial on ap- 

peal. — Criminal Procedure Code, 1872, s. 280, am- 
ended by s. 28, Act XI of 1874. — It is competent to 
a Court of Session under section 280 of the Criminal 
Procedure Code as amended by section 28, Act XI of 
1874, to order a re-trial of a ease which is before it 
on aupeal. In the matter 0‘f Sher Mahomed 

[2C.D. B.,511 

13 ^ Power to give judgment on 

evidence partly recorded by predecessor.— 
Criminal Procedure Code, 1872, s. 528,— The power 
given by the Criminal Procedure Code to a Magis- 


6ESSIONS JUDGE, JURISDICTION OF; 
—Power to give judgment on evidence 
partly recorded by predecessor— eawtoiec/. 

trate to pronounce a judgment upon evidence partly 
recorded .by his predecessor and partly hy himself 
does not extend to a Sessions Judge. Tar ad a Ba- 
LADU V. Queen . . I. U. R., 3 Mad., 112 

Queen v. Eugoonath Dass 

[23 W. R., Cr., 59 

14 ^ Power in regular appeal. 

— Insufficient evidence. — Accpmital. — If the evi- 
dence wdiich comes before a Sessions Judge in a re- 
gular appeal from a Magistrate’s order is not suffi- 
cient to reasonably satisfy him that the prisoners 
have been rightly convicted, he ought to acquit them. 

In the matter oe the petition op Kheraj Mul- 
lah, Khehaj AIollah V, Janab Mullah 

[11 B. U. R., 33 : 20 W. R., Cr., 13 

15. — Power to suspend sentence. 

— A Sessions Judge has no authority to suspend Ins 
owm sentence. Anonymous , 4Mad., Ap., 2 

16. A Sessions Judge 

has no power to suspend a sentence in any case un- 
less there is an appeal. Anonymous 

[5 Mad., Ap., 1 

He should state distinctly whether he agrees with 
the verdict of the jury or not. Queen v. Chand 
Bagdee . . . * . 7 W, R., Cr., 6 

17 ^ Power to prevent prisoner 

from appealing. — PiyU to. apg)eal.—-lt is not 
the province of the Sessions Judge to decide wdiether 
a prisoner lias a right of appeal or not ; he is hound 
to allow a prisoner, whose conviction he has con- 
firmed, to execute a vakalutnama to appeal. Queen 
V, Vaiyapuei Gaundan . „ .1 Mad., 4 

XS. Mitigation of sentence 

without appeal. — Meld that a Sessions Judge 
has no power to mitigate a sentence passed, iqion a 
prisoner who has not appealed to liim. Reg. u. 
Muliya Rana . . .5 Bom., Cr., 24 

19. Power to sentence on ap- 

peal from decision of Magistrate. — Commu- 
tation of sentence, — A Sessions Judge cannot, on 
appeal from a Magistrate’s decision, inffict a term of 
imprisonment in commutation of a fine longer than 
that which the Magistrate himself could have in- 
flicted. Reg. V. Haei bin Vithoji . 1 Bom., 139 

20. Power to pass sentence of 

death. — Affray with murder. — Offence before Pe- 
nal Code came into operation. — In a case of affray 
attended with murder, in wliieh the offence was 
committed before the Penal Code came into force, 
it was held that a Sessions Judge had himself power, 
under section 4, Act XVII of 18G2, to pass sentence 
of death, instead of referring the matter for confir- 
mation of the High Court. Queen v. Busti Singh 

[14 W. R., Cr., 76 

21. Amendment of sentence. — ■ 

Alteration of conviction. — Criminal Procedure 

1 Code 1861, s. 22. — Meld that an order of a Sessions 
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SESSIONS JUDGE, JUBISDICTIOm OE, 
— Amendment of sentence — eontinued. 

Judge, by whicli he altered a conviction by the 
ilssistaiit Sessions J udge, of ‘‘ dacoity to one of 
robbery, ” was illegal, not being an amendment of 
a sentence or order within the meaning of section 22 
of the Criminal Procedure Code. JSeld further, that 
if the accused were, in the opinion of the Sessions 
Judge, improperly convicted of dacoity, he ought 
to. have declined to confirm the sentence, and to have 
left them to he charged with and tried for robbery.” 

Keg-. V. Thomesit . . .5 Bom., Or., 22 

22. Concurrent jurisdiction 

witii Magistrate. — Criminal Frocedure Code, 
1861, s. 4:34:.— Report to Eigh Court.— k. Full-Power 
Magistrate was not immediately subordinate to the 
Sessions Court, and therefore a Sessions Judge had 
no concurrent jurisdiction with the Magistrate of the 
district, under* section 434 of the Code of Criminal 
Procedure. His proper course, if he thinks that an 
illegal sentence or order has been passed by a Full- 
Power Magistrate, is to msike a report to the High 
Court, which will then, if it thinks fit, call for the 
proceedings, Reg-, v. Shivbasapa 

[7 Bom., Cr., 73 

23. Power to call for a,nd refer to 

tile High Court proceedings of Magistrate. 
— Criminal Frocedure Code, 1869, s. 23. — Eeld that 
under the provisions of section 23 of the Code of 
Criminal Procedure, 1869, a Full-Power Magistrate 
was, for the purposes of section 434, immediately sub- 
ordinate to the Magistrate of the district, and not to 
the Court of Scssioa. The Sessions Judge therefore 
had no power to call for or refer to the High Court 
proceedings in a ease before a Full-Power Magistrate. 
ilEG. t?. Keshavshet . . 6 Bom,, Cr., 74 

24 . Power to refer to High 

Court. — Unnecessary reference to Eigh Court . — 
Where an appeal is preferred to a Sessions Judge 
from the order of a Magistrate which he considers 
illegal, the Sessions Judge should himself deal with 
the case, instead of referring it to the High Court. 
Queeit 2?. Nfssitboodeeen Shazwae 

[11 W. R., Cr., 24 

25 . Power to call for report 

from Magistrate. — Power to call for record and 
proceedings. — A Sessions Judge ought not to call for 
a report from the Magistrate of the district in any 
case in which it is not competent to such Sessions 
Judge to call for the record and proceedings, e. g., in 
the case of a person tried by a vSiibordinate Magis- 
trate who has appealed to the District Magistrate. 
In trials by the Magistrate of the district, or Full- 
Power Magistrate, in which the Sessions Judge can 
call for the record and proceedings, ho has poAver also 
to cull for a report, Reg. u. Girdhar Dharamdas 

[6 Bom., Cr.j 33 

20. Power to call for and esa- 

2nine_ record. — Absence of order by Magistrate . — 
Ifiicro was no provision in the Criminal Procedure 
Code, 1861, which made it lawful for a Court of Ses- 
sion to call for and examine the record of a case tried 
"by a Subordinate Magistrate where no sentence or 
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— Power to call for and examine record 

— continued. 

order had been passed thereon by the immediately 
subordinate Court of the Magistrate. Reg. r. 
Bhaskae Khaekae . . .3 Bom., Cr., I 

27. — Trial in ease committed by 

Magistrate. — Objection that case was tried without 
complaint. — A Court of Session cannot treat as a 
nullity the commitment of a Pull- Power Magistrate, 
on the ground that he investigated the case, and 
committed the prisoner, without a formal complaint 
being made to him, but should proceed witli the trial 
in the usual course. Keg. v. Kanohoddas Nathu- 
BHAi ... . 0 4 Bom., Cr., 35 

28. - — - — Objection to ir- 

regularity of proceedings. — The fact of a commit- 
meut being made by a Joint Magistrate, who is an 
ofiicer exercising the powers of a Magistrate, was 
sufficient, under section 359, Code of Criminal Proce- 
dure, to enable the Sessions Judge to proceed with the 
trial; and it lay with the party impugning the cor- 
rectness of the proceedings to show that there was 
no jurisdiction. Qcteen v. Komxjeood dee Sikhdak 

[13 W. B., Cr., 17 

29. Power to quasli sentence of 

Assistant Sessions Judge.— submitted 
for confirmation. — Eeld that a Sessions Judge had no 
power to quash a sentence passed by an • Assistant 
Judge, and by him submitted for confirmation, and 
to direct a ncAV sentence to be passed, even supposing 
the sentence of the Assistant Sessions Judge to be 
illegal. Keg. u. Mueae Teikam . 5 Bom., Cr., 3 

30. Power to quasli commit- 

ment for illegality. —Dziify to report proceedings 
to Eigh Court. — The Criminal Procedure Code, 1861, 
did not authorise the Sessions Judge to quash a com- 
mitment on the ground of illegality. If the Sessions 
Judge is of opinion that the order of commitment 
should be annulled as illegal, he should move the High 
Court to annul the same under section 404 of the 
Criminal Procedure Code. Queen v. Mata Dyal 

[4 W., 6, 

31. — Power to annul conviction 

and sentence. — Offence beyond jurisdiction of 
subordinate Court. — It is only when a Court subor- 
dinate to a Court of Session convicts a person of an 
olfence not triable by such Court, that the Court of 
Session can annul the conviction and sentence. If 
the prisoner is guilty of an offence beyond the juris- 
diction of the subordinate Court, the Court of Ses- 
sion should refer the case to the High Court. Queen 
V. ICHABUB Dobey . . . 4 W. R., Cr., 11 

32. — Power to quasb proceedings 

of Magistrate.— The order of a Sessions Judge to 
quash proceedings held before a Full-power Magis- 
trate annulled as having been made without jurisdic- 
tion. Keg. V. Govinda bin Babaji 

[5 Bom., Cr., 15 

Reg. u. Gopal Lakshuman , 5 Bom,, Or., 25, 
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■ — continued, 

33 . Power to quash illegal con- 

viction. — Giving false evidence in judicial 
ceeding. — The offence of giving false evidence in a 
stage of a judicial proceeding is is)t cognisable by 
an Assistant Magistrate. A Sessions Judge on appeal 
can quash an illegal conviction by an Assistant 
Magistrate in such a case? Queen v. Hb^^ramun 
StNOH . o . . . . .8 W. R., Or., SO 

34 . Power to annul conviction ^ 

and order commitment. — Offences triable by 
Magistrate . — Criminal Procedure Code (Act VIII 
of 1869)y s. 485. — The Sessions Judge had no juris- 
diction to annul a conviction and order a cominit- 
inent for an offence triable by a Magistrate. Section 
435, Act VIII of 1869, related to offences triable by 
the Sessions Judge. In the case of Wazib Sinoh 

[3 B. D. K., A. Or., 65 ; 12 W. R., Cr., 46 

Queen v. Jeetun Khan . 11 W, R., Cr., 45 

35. Illegal cotivic- 

tion by Magistrate. — Criminal Procedure Code^ 1861, 
s. 435. — Where the Sessions Judge was of opinion 
that a subordinate Magistrate had convicted the de- 
fendant of an offence which the subordinate Magis- 
trate had no power to try, the Sessions Judge might, 
under section 435 of the Code of Criminal Procedure, 
1861, annul the conviction and direct the committal of 
the accused for trial. Anonymous 

|]5 IMacI., Ap., 32 

36. ^ Order to cancel proceedings 

of Divisional Magistrate. — Proceedings revieio- 
mg the calendars of subordinate Magistrates . — A 
Sessions Judge has no power to direct a Division 
Magistrate to cancel his proceedings reviewing the 
calendars of Magistrates subordinate to him. 
Anonymous . . . .7 Mad., Ap., 27 

37 . — a Power to direct Magistrate 

to commit to sessions. — Conviction by Magis- 
trate without jurisdietion. — Where a Magistrate has 
convicted and sentenced a prisoner of an offence 
which such Magistrate was competent to try, and 
the Sessions Judge considered the case so grievous 
that it should not have been disposed of summarily, 
— Meld tliat such Sessions Judge was not competent 
to direct the Magistrate to commit the prisoner to the 
Sessions Court for trial upon the same charge. 
Queen v. Hiddun Khan „ . 2 N. W., 285 

33 , Power to reverse order of 

Magistrate as to stolen property.— A Deputy 
Magistrate restored to an accused money found in his 
house along with stolen property, the prosecutor hav- 
ing failed to prove that the money was his. The 
Sessions Judge on appeal reversed that order, and 
directed the money to be made over to the prose- 
cutor. Meld that the order of the Sessions Judge 
was made without jurisdiction. Queen v. Shib 
■Chundeb Rai , . ® 9 W. B., Cr., 57 

39 . Conviction on confession 

before Magistrate after plea of not guilty. — 

A Sessions Judge, after a prisoner upon his trial has 
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—Conviction on confession before Mag- 
istrate after plea of not ^uiltj-^contimied, 

pleaded what in effect 'amounts to a plea of not guilty, 
is not justified in convicting the prisoner solely upon 
a confession made before the committing Magistrate . 
Queen Huesookh . . . 21^. W.s479 

40 . ^ Power to interfere with 

order of acquittal. — Acquittal by Magistrate . — 
Criminal Procedure Code, 1861, s. 435. — After an 
accused person had been acquitted under section 255 
of the Code of Criminal Procedure, it was not compe- 
tent to the Sessions Judge to interfere under section 
435 of the same Act. Eeo. v. Venku Naesa 

[9 Bom. 5 170 

41 . Power to order commit- 

ment. — Cases exclusively triable by Court of Session, 
— The Court of Session can only order the conimit- 
inent of an accused person in cases exclusively triable 
by it. Queen v. Seetue Peeshad 

[5 N. W., 168 

42. Power to commit 

to itself cases not triable exclusively by Court of 
Session . — Criminal Procedure Code (Act AT of 
1872), ss. 231, 471, and 472. — A Court of Session 
had no power to commit to itself .for trial a case not 
triable exclusively by sucb Sessions Court. The words 
“^commit the case itself in section 471 of the 
Code of Criminal Procedure cannot (when read in 
connection with section 231) he held to empower a 
Sessions Court to commit such a case to itself. In 
THE MATTEE OE EmEEESS V. PUTTEH JyA KHAN 

[I. D. B., 4 Calc., 570 

S. C. In eb Fata Iyah Khan . 3 C. D. B., 599 

43. Criminal Pro^ 

eedure Code, 1861, s. 485. — VVhere a Judge, under 
section 435 of the Criminal Procedure Code, had di- 
rected the Magistrate to commit certain accused 
persons, as also to take their defence, — Meld that, as 
tl$e Magistrate could not require the accused to 
produce evidence nor to make a defence, the Judge 
should not have included such instructions in his 
order of commitment, but that the order was not 
therefore invalid. Queen v. Ghasee 

[4 N. W., 50 

44. False evidence.---’ 

The Sessions Judge has no power to commit a man 
for having given false evidence before the Magistrate, 
but he can commit him for having given false evi- 
dence ill his own Court. Queen v, Haedyau 

[3 B. L. B., A. Cr., 35 

45 . Criminal Proce- 

dure Code, 1872, s. 472. — L. made a complaint 
against S. by petition, in which he only charged S, 
with having committed offences punishable under sec- 
tions 193 and 218 of the Penal Code, but in which 
he also accused 3. of acts wdiich, if the accusation 
had been true, w-ould have amounted to an offence 
punishable under section 466 of that Code witli seven 
years’ imprisonment. The Magistrate inquired into 
the charges against 8. under sections 193 and 218 of 
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—Power to order eommitmexit— 
the Penal Code and directed his discharge. X. then 
applied to the Court of Session to direct S. to be 
committed for trial on the. ground that he had been 
improperly discharged, which the Court of Session 
did, and S', .was committed for trial charged under 
section 218 of the Code, and was acquitted by the 
Court of Session. The Court of Session then, under 
section 472 of Act X of 1872, charged Z/. with 
offences punishable under sections 193, 195, 211, and 
211 and 109 of the Penal Code, and committed him 
for trial. Meld that such commitment wvas not bad 
by reason that an oft'ence under section 193 of the 
Penal Code is not exclusively ’triable by a Court of 
Session. Meld, also^ per Spai^kie, </., that the Court 
of Session was competent, notwithstanding that L. 
had only charged 8. with offences under sections 193 
and 218 of the i^enal Code, to charge L, wdth 'offences 
under sections 195 and 211, if such offences had come 
under its cognisance. Empeess t>. Lachman Singh 
[I. L. E., 2 AIL, 398 

40^ Criminal JProce- 

chire Code, 1861, s. 433 and s. 359.— A Sessions 
Judge was competent, under section 43 5, Code of Cri- 
minal Procedure, to order the committal of a person 
accused of giviug false evidence after the discharge 
of such person by the Magistrate, section 359 not- 
■withstandiii.g {cUssentiente, Kemp, J.). Queen v. 
Bhohisan Mahatoon . W. R., 1864, Cr., 3 

47 ^ Person dis- 

charged hg Magistrate . — A Sessions Judge has dis- 
er(3tion to order the commitment to the Court of 
Session of any accused person discharged by the 
Magistrate. The non-exercise of such discretion can- 
not he interfered with by tlie High Court. Queen 
r. Sheetaeam Chowdhey , 2 W. E,., Cr., 44 

43 ^ Miscliarge of ac- 

cused on inquiry before Magistrate. — Further in- 
quiry . — When an inquiry has been made, and the 
accused discharged, the Sessions Court may order 
the commitment of the accused, hut cannot merely 
direct further inquiry. Queen v. Ghasseeeam 

[3 IX. W., 90 

49 ^ Acquittal and 

release of accused hy Magistrate. — Criminal Fro- 
cedure Code, 1861, s. 435 . — AVhere a Magistrate 
used the words “ acquittal and release, when he in- 
tended only to discharge a jperson accused of an 
offence not triable by him,— HeZd that the Court of 
Session was competent, under section 435, Code of 
Criminal Procedure, to order a commitment of such 
accused person. Queen v. Neetie Dulal 

[8 W. R., Cr., 41 

50. Discharge by 

Magistrate. — Criminal Procedure Code, 1861, s. 
^43.5.—k Sessions Judge might, under section 435 of 
the Code of Criminal Procedure, after a Magistrate 
has discharged an accused person, order the Magis- 
trate to commit the accused person to the sessions. 
In the mattee oe the petition oe Musmud Ali 
Chowdhey alias Moochee Mean 

[7 W. R., Cr., 38 
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Conviction under 

Penal Code, .ss. 323, 352. — A Sessions Judge has no 
authority to interfere and direct a committal in the 
case of a conviction for assault under section 352, or 
of hurt under section 323 of the Penal Code, both of 
them being offences triable by the subordinate Court. 
Queen v. Ramtohul 'Singh . 5 W. Cr., 12 

52 . Power of Joint Sessions 

Judge. — Criminal Procedure Codes, Act X of 1872, 
s. 17, and Act X of 1882, ss. 9 and 193, and ch. 
XXXII. — Discharge by a 31agistra,te.~~Poiver of 
Joint Sessions Judge to direct committal. — A Joint 
Sessions Judge cannot exercise the powers of the 
Sessions Judge under Chapter XXXII of the Crimi- 
nal Procedure Code (X of 1882). xAccordingly, where 
a Magistrate had discharged certain accused persons, 
and the Joint Sessions Judge had subsequently, on 
the application of the complainant, ordered their 
committal to the Sessions Court, the High Court set 
aside the proceedings of the Joint Sessions Judge, 
leaving it to the Sessions Judge of the district, if a 
proper case was made out, to prder a committal, or 
dispose of the application as he might think fit. In 
THE MATTEE OP THE PETITION OP MuSA ASMAL 

[I. L. R., 9 Bom-., 164 

53 ^ ; App lie at i 0 ns 

under Criminal Procedure Code, 1882, ch. XXXII. 
—Sessions Judge, Poiver of, to direct disposal, by 
Joint Sessions Judge, of such applications as cases 
transferred. — Criminal Procedure Code, 1882, s. 193, 
and ch. XXXII . — Applications under Chapter 
XXXII of the Code of Criminal Procedure (Act X 
of 1SS2) cannot he referred to a Joint Sessions Judge 
under section 193, clause 2 of the Criminal Proce- 
dure Code, so as to make it competent for a Joint 
Sessions Judge to dispose of them, — a Joint Sessions 
Judge being strictly precluded from exercising any 
of the powers under Chapter XXXII of tlfe Criminal 
Procedure Code, and section 193, elaiisc 2, contem- 
plating only cases for trial. Repebence by the 
Sessions Judge op Soeat 

[I. It. R., 9 Bom., 352 
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1. MISCELLANEOUS CASES. 

1 . ^ — Raising issue of set-off ■ on 

ti’ial, — Procedure . — When a. defendant raises a 
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1. AIISCELLANEOUS CASES— 

Raising issue of set-off on tTml-^^continued. 
claim of set^olfj on tlie trial of that issue he must be 
considered as plaintiff. Jagadamba Dasi v, Gsob 

[5 B. L, R., 039 

As to how cases of set-off will be dealt with 

fSee Ramagopal v . Majeti MALLiKnAEa-ANUDir 

[1 Mad., 396 

2. Written statement of set-off. 

— Act VIII of 1S59, s. 121. — Under section 121, 
Act VIII of 1859, a defendant, desirous of setting off 
against the claim of the plaintiff the amount of any 
payment made by him on plaintiff’s account, was 
bound to tender a written statement containing the 
particulars of his demand. PooRNO CiiiJNDEii Roy 
u. Beharbe Lail Mookbrjeb . 14 W. R., 473 

3 ^ Power of Revenue Court to 

allow set-off under Act X of 1859, s. 24.—, 
Suit hy principal against agent. — A Revenue Court, 
acting under the provisions of section 21, Act X of 
1859, liad jurisdiction to allow a set-off for any 
sums wdiicli the agent might either have paid to his 
principal directly, or used for the benetit of his 
principal with his sanction and authority. Moiuma 
Runjuk Roy Chowbhiiy v, Nobo Coomar Missbr 

[IS W. R., 339 

2. SET-OFF ALLOWED. 

4 , Rigbit of set-off.— 

mands arising out of same transaction. — Semhle , — 
The right of set-off will he found to exist not only 
in cases of mutual debts and credits, but also where 
cross-demauds arise out of the same transaction, or 
are so connected in their nature and circumstances 
as to make it inequitable that the plaintiff should 
recover, and the defendant he driven to a cross-suit. 
Cbaek V. Ruthnavaloo Chetti . 2 Mad., 298 

5^ ... Cross-demands 

arising out of one transaction. — Suit to enforce con- 
tract. — Damages. — The right of set-off exists where 
there are cross-demands arising out of one and the 
same transaction, or where these are so connected in 
their nature and circumstances as to make it inequit- 
able that the plaintiff should recover and the defend- 
ant he driven to a cross-suit, In a suit to recover 
money due under a contract made hefcwecn the plain- 
tiff and defendtints, — Held that the defendants u^ere 
entitled to set off the amount of damages which the 
defendants had proved they had sustained by reason 
of the plaintiff’s breach, of the contract sued on. 
KISTNASAMY PlXilAY V. MUNICIPAL COMMISSIONERS 

EOR THE Town oe Madras . . 4 Mad., 120 

_ — — HigJit to set off a 

oldim for tmllg^uidated damages . — Cloil Procedure 
Code {Act X of 1877), s. 111. --Costs.— Act XXVI 
of 18(ii, s. 9. — The provisions of the Civil Procedure 
Code (X of 1877) do not give the riglit to set off 
claims foi‘ unliquidated danuiges, hut tliat Code does 
not take away any right of set-off, wliether legal or 
equitable, which parties to a suit would have, inde- 
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2. SET-OFF ALLOWED— 

Right of set-oS— continued. 

pendently of its provisions. Where, therefore, in a 
suit for the price of goods sold and delivered, 
the defendant admitted that there was a sum of 
Rl, 159- 12-0 due by him to the plaintiff, hut sought to 
set off the sum of R972 as damages sustained by 
him hy reason of the non-delivery of some of the 
goods contracted for, it was held that as the claim 
of the defendant against the plaintiff was connected 
with the same transaction, and arose out of one and 
the same contract, as that in respect of winch the 
plaintiff’s suit vvas brought, and as the amount of 
the defendant’s claim was capable of being imme- 
diately ascertained, the defendant might set off his 
claim. Clark v. Uuthnanaloo Chetti, 2 Mad., 296, 
and Kistnasamg Pillag v. Municipal Commissioner 
of Madras, 4 Mad., 120, followed. Where tlie defend- 
ant proved a set-off against the plaintiff, and thus 
reduced the amount which he (plaintiff) was entitled 
to recover from the defendant, for breacli of contract, 
— Held that, notwithstanding the ]n’ovlsions of sec- 
tion 9 of Act XXVI of 1864, the plaintiff was enticled 
to his costs. Kishobchand Champa Lal v. Mad- 
HOWJi ViSBAM . , . I. Ij. R., 4 Bom., 407 

7. — Eight to set off a 

claim for an unascertained amount, — Ciml Fro- 
cedure Code {Act XIV of 1882), s. ill. —The pro- 
vision of the Civil Procedure Code (Act XIV of 
1882), section 111, does not take away from parties 
any right to set-off, wliether legal or equitable, 
which they would have had independently of tliat 
Code. And such riglit exists not only in" cases of 
material debts and credits, but also wlierc cross- 
demands arise out of the same transaction, or are so 
connected in their nature and circumstance as to 
make it inequitable that the plaintiff should i-ecover, 
and the defendant should be driven to a cross-suit. 
Where, therefore, a decree had been obtained against 
certain persons in respect of arrears of rent of an 
ijara held jointly by them, and one of them having 
been forced to pay the whole amount of decree sued 
the others for contribution, and where in such suit the 
defendants pleaded that, although the plaintiff had 
paid off the whole of the decree in question, he was 
not entitled to recover any portion from them, inas- 
much as he was indebted to them for bis share of tlie 
ijara rents, the whole of which had been paid by 
them to the zemindar in previous years, as well as in 
respect of rent due to them for the share on account 
of a portion of the land which he Iiim^elf held in 
uij-jote, and for which he had paid no rent, and that 
on accounts being gone into, it would be found that 
their claim exceeded that of the plaintiff, — Held, 
following Clark Y. Euthnavaloo Chetti, 2 Mad., 296, 
and Kishdrehand Champalal v, Madhowhi Visram, 
I. L. R, 4 Bom., 407, that notwithstanding the pro- 
visions of section 111 of the Civil Procedure Code, 
the defendants’ claim foi* the share of rents paid hy 
them to the zemindar on account of tlie same ijara 
might properly he pleaded as a set-off, and lie tiilien 
into account in determining the plaiiifciff‘’s suit as 
arising out of the same transaction, hut that their 

8 k 
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2. SET-OFF AlilJdl^Rl^^conUnued, 

EigM of continued. 

claim for rent for the portion of the lands held hy 
the plainti'S in nij-jote could not he treated in such 
manner, hut must form the suhject-inatfcer of a se- 
parate suit® BhaGtBAT Panda d. Bamdeb Panda 
[I. L. B., 11 Gala, 557 

3 ^ Might to set off 

damages for hr each, of contract , — Civil Procedure 
Code, 1882, s. 111. — Ascertained^' sum.— k suit 
was brought by P. against the Elgin Mills Company 
for recovery of the price of wood supplied under two 
contracts, each of which contained a clause by which | 
the plaintilf contracted to indemnify the defendants 
for loss arising by reason of failure on his part to 
supply the wood as contracted for. Defendants 
claimed a set-oS as damages for loss incurred by the 
plaiutifi’s failure to supply all the wmod contracted 
for, such loss having arisen on the 25th October 
1879, and subsequently. JEeld that although, taking 
the word “ascertained^^ to mean “liquidated,’^ the 
claim of the defendants for damages would not come 
within the meaning of a set-ofE under section 111 of 
the Civil Procedure Code, that section was one regu- 
lating procedure, and was not intended to take away 
any right of set-oiS, whether legal or equitable, 
which parties would have had independently of its 
provisions ; that the right of set-of£ would he found 
to exist not only in cases of mutual debts and credits, 
but also v/liere the cross-demands arose out of one 
and the same transaction, or wure so connected in 

• tlieir nature and circumstances as to make it iii- 
eqnitahle that the plaintifi: should recover and the 
defendant he driven to a cross-suit ; and that as, in 
the present case, the claim sprang out of the same 
contract which the plaintiff sought to enforce, and 
could readily he determined in the same suit, it was 
equitable that it should be so determined. Gauri 
Bahai v. Mam Bahai, 7 N. W., 157 ; Kistnasamg 
Millay V. Municipal Commissioners of Madras, 4 
Mad., 120 ; and Kishor Chand Champa Lai v, Ma- 
dhoivji Visram, 1. L. M., 4 Mom., 407, followed. Mer 
OLDBiEiiD, J.— That the excess of the set-off in 
favour of the defendants over and above the claim of 
the plaintiff might properly he decreed to them, and 
that the set-off should he allowed, if at all, to its full 
extent, and not merely to the extent of defeating the 
claim. Mer Dtjthoit, J, — That although the set-off 
might properly be admitted as an equitable protec- 
tion to the defendants against being cast in the 
plaintiff-’s suit, the defendants could not, failing the 
provisions of section 111 of the Civil Procedure Code, 
be allowed ‘to recover a sum of money from the 
plaintiff', they having paid no court fees on that ac- 
count, PEAai Lad v. Maxwell 

[I. L. R., 7 All., 284 

3 . • — : Civil Mroced'ure 

Code, 1859, s. 121. — Suit or aioard determining 
several items. — Mutual liahility under atvard. — Q. 
and R. referred to arbitration disputes between them 
regarding the partition of their i^aternal estate. 

• TiiC concludiug portion of the award ran as follows ; 
“Both }>arties shall jointly satisfy the debts on 
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the creditors demanding payment, which debts are 
joint and have hereunder been declared payable by 
both parties. Should one j^arty neglect to pay or 
show carelessness in the matter, and ■should the other 
be obliged to pay the whole amoimt of any such 
debts, the latter shall be competent to realise from 
tbe former portion of the debt paid on his account, 
together with costs and interest, by the enforcement 
of this award, and shall also be entitled to recover the 
amount by suit in Court. Both parties slmll act up 
to this award in its entirety. The siiin of 11338-0-9, 
which has been found due and .payable hy Q. to M. 
as per account showing the mutual dealings between 
the parties, shall be made good as follows, i.e., G. 
shall pay to M. the whole amount of E338-0-9 by the 
middle of the month of Poiis 1276 Fasli, either in a 
lump sum or by instalments, and in case of non-pay- 
ment within the said period he shall be charged with 
interest at the rate of one per cent, up to the day of 
payment.'” M. sued to recover from G. the money 
found to be due and payable to him under the awai’cl. 
G. admitted the claim, hut desired to set off half 
the amount of certain debts wliicli were payable 
under the award hy the partifes jointly, and which he 
alone had satisfied. The lower Appellate Court de- 
ducted from the claim items of the demand admitted 
by M., but refused to determine G.'s right to set off; 
the items which B. disputed on the ground, that they 
could he more conveniently inquired into in a separate 
suit. It was held (per Stdaht, C. J., Spankie, J. 
dissenting) that G. was entitled to demand a set-off, 
and that the lower Appellate Court should have in- 
quired into the disputed items of the demand, and 
not have referred G. to a separate suit in respect of 
those items. Gauei Sahai v. Eam Sahai 

[7 W. Wo, 157 

XO, Suit for redemp>» 

tion, Decree in. — Set off of costs against mortgage^' 
money. — Lien of attorney. -—01111 Mroeedure Code, 
1877, ss. Ill, 221 . — 'I'hc' decree in a redemption sui't 
directed the plaintiff (the mortgagor) to ptiy the 
mortgage-money and interest to the defendant, and 
directed the defendant to pay the plaintiff* the costs 
of the suit. Meld that the plaintiff was entitled to 
set off the amount of his taxed costs 'against the 
mortgage-money which he was liable to pay under 
the decree, notwithstanding any claim that the de- 
fendant’s attorney might have against the defendant 
in respect of the defendant’s costs of suit. Beijnath 
DaSS V. JlJG&EENATH DaSS 

[I. L. R., 4 Cale., 742 
S. C. Beijonath Dass v. Jugg-eenath Bass 

[4aii.R„,m 

11.' — — Insolvent Act, s, 

89 .—Mutual credit. — Civil Mroeedure Code, 187.7, 
s. 111. — Where there is a, debt due from an insol- 
vent prior to his insolvency to another from whom 
there was a debt, which was in dispute due to 
the insolvent, in a suit brought by the Official As- 
signee to recover the latter debt, the defendant is 
entitled, under section 39 of the Insolvent Act II, and 
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12 Victoria, Cap. 21, to set off tlie debt due from liiin 
to the insolvent against sums which may be claimed 
from him. Miller v. Beer . 6 C. L. R., 294 

12. — — Civil Procedure 

CodCi 1882i s. Ill, — C 0'ii‘^tfee on set-off‘, — In a suit to 
recover a sum of money due as wages, the plaintiff 
alleging that the defendant had engaged him to sell 
cloth on his account at a monthly salary, the defend- 
ant claimed a set-off as the price of clotti which he 

> aljegnd the plaintiff ^liad sold on his account on com- 
mission. It appeared that the defendant had previ- 
ously sued the plaiutiff to recover the same amount 
as was now claimed by way of set-off, as being due 
for the price of cloth sold and delivered by the 
defendant to him ; and the plaintiff (then defendant) 
pleaded that there had been no sale to him, but the 
clotli had been delivered to him on commission sale. 
The suit was dismissed on tlie ground that there was 
no proof of a sale of cloth, and tlie question whether 
any sum was due for cloth sold on commission sale 
was not gone into. The cloth now alleged to liave 
been delivered on commission sale was the same as 
that alleged in the former suit to have been actually 
sold to the plaintiff. -B-sld that the defendant was 
entitled, under section 111 of the Civil Procedure 
Code, to set off the amount claimed as due for goods 
sold on commission against the plaiiitilffs demand. 
Held, also, that the court fee payable on the claim for 
set-off was the same as for a plaint in a suit. Amir 
Zama V. Mathit Mal . , I. Ii. R.s 8 All., 396 

13. — Liquidated siim 

due on bond, — 'Suit for rent. — A liquidated sum due 
on a bond is capable according to law, even without 
an agreement to that effect, of being set-off against 
sums due for rent. Watson & Co. v, Biiojo- 
sooNBUREE Debia . . . 16 W, K.j 225 

14. — — Debt due from 

deceased husband, — Debt due to widoiv, — A widow is 
liable for a debt contracted by hei*’ Imshand. Such 
debt may be' set off against a debt due to her. GeiSH 
Chunder Lahoory V. Koomaree Dabea 

[1 W. R ,5 Mis., 23 

15^ Lumb a r d a r . — Co- 

sharer. — Bevemie, Payment of. — Profits, Suit for 
share of. — Held (Spankie, J. dissenting) that a 
lumbardar, who had paid an arrear of Government 
revenue out of the collections of subsequent years 
without reference to the co-sharers, was entitled, in 
a suit against him by a co-sharer for his share of the 
profits for such subsequent years, to claim in the suit 
a deduction on account of such payment. ITdai 
S iNGiH V. Jagan Rath , I, L. R., 1 All., 135 

16, Pur ch a s e by 

puinidar of shares in zemindari. — Set-of on pay- 
ment of rent , — The four defeudaiits obtained jointly 
a putni lease of R., and suhsequently purchased joint- 
ly a 5 annas share in the zemiudari. Defendants 
1 and 2 separated from 3 and 4, each taking 8 annas 
of the putni and 21- annas of the zemindari, and then 

IV 
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defendants 3 and 4 sold their zemiudari right in 2 
annas and 15 gundas share to K., the plaintiff, re- 
taining 5 gundas share on their own account. The 
I)laintiff sued to recover the rent of 2 annas and 
15 gundas from the defendants 1 and 2, who denied 
the plaintiff’s claim, while they admitted tliat they 
were liable for 8 annas rent of the putni, treating 
themselves as their own zemindars for 2|- annas share 
in the zemiudari, and they alleged payment of Si 
annas of the putni rent to the 8 annas share- 
holder in the zemiudari, and a set-off against the 
other 2i annas against their own claim as zemin- 
dars. Held that as the defendants 1 and 2 were 
strangers to the transfer of the rights of defend- 
ants 3 and 4 to the plaintiff, they had, as between 
themselves and the plaintiff, a right still to do what 
they did formerly, — namely, set off their putni liabi- 
lity against their zemiudari right. GOOROO I3 yal 
Chdckerbutty V. Keshub Bib EE 

[20 W. R., 409 

17 ^ Pent, Suit for . — 

Rent paid in hind. — Set-off allowed for. — Account. 
— In a suit for arrears of rent, where defendant pleaded 
that, under an arrangement botw^ecn him and plain- 
tiff’s ancestors, payment had been made by him in 
cash or in kind, and asked for an account to be taken, 
the lower Court was held to have been ’wrong in 
decreeing tbe suit on the ground that it could not go 
into evidence on a question of set-off in a rent suit, 
and was hound to take an account. R.oy Nhndee- 
PUT Mohatoon V. Stewart . , 23 W. R., 20 

18 , Plea of payment 

in suit for arrears of rent. — Indirect payment. — In 
a suit by a zemindar for arrears of rent, the defend- 
ant alleged that, his tenure had been placed under the 
management of the Collector, and had so remained 
for a number of years, aud that the Collector, from 
money realised by him as manager had, in addition to 
satisfying all other claims of the plaintiff, paid the 
rents accruing, not only during the period of his 
management, hut up to, and inclusive of, the years 
the arrears of rent for which were claimed in the suit. 
The lower Court refused to consider the defendant’s 
plea, on the ground that it was in the nature of a 
set-off, and that not being a debt due from the plain- 
tiff to the defendant, it was not such a set-off as could 
be allowed by the Court. Held that the plea was 
a plea of payment merely, and not in the nature of 
a set-off, Koonjo Bbhaey Singh ■«. Nilmoney 
Singh Deo . . . , 4 0. L, R., 296 

19 . — Suit for contrh 

button ay ainst person Jointly liable for rent . — lii as- 
certaining the amount due for continljution in a suit 
by one of two persons jointly lial)le. under a decree 
for rent, the Court is hound to take into considera- 
tion sums paid by the defendant, on former* occasions, 
for rent in exces.s of his own share of the rent, 
although such sums are not claimed in his written 
statement, the sums paid not being in ilie nature of 
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a set-off, GoauN Chani> Dut v, Httei Mohuk 
Dut 12 C. L. E., 530 

20. — Oiml Procedure 

Code, 1839. ss. 121, 195. — Claim arising out of same 
transaction . — Where a defendant claims a right of 
set-off arising out of one and the same transaction as 
that in which the suit originated, it is not equitable 
to drive him to a cross- suit: a decree under Act VIII 
of 1859, section 195, and the latter portion of section 
121, being of the same effect and subject to the same 
rules as if it had been made in a separate suit. 
Radha Ram Deb u. James . 20 W. 410 

21. Peereefor defend^ 

ant on set-off where nothing found due to the plain- 
tiff. — Held that a defendant may deny the plaintiff*^ s 
claim, and also plead a set-off and obtain a decree for 
it, altlioiigh no sum may be found to he due to the 
plaintiff-. Hayatkha v. Abbulakha 

[6 Bom., A. C., 151 

22. Civil Procedure 

Code, 1839, s. 195 . — Counter claim. — Peductions al- 
lotted in ascertaining mesne profits. — Section 195, Act 
VIII of 1859, which enabled a defendant to obtain a 
decree against a plaintiff* in respect of a counter 
claim, was only applicable where defendant had been 
aliov/ed to “setoff^’ a demand against plaintiff^ s 
claim, and did not apply to a case where, in ascer- 
taining a defendants liability for mesne profits, deduc- 
tions were allowed from the rent proved to have been 
received, in the nature of allowances made for costs 
of cultivation or collection expenses. Tiluck Chand 
V. SowBAMiNEE Dassee , . 25 W. B., 275 

3. SET-OFF -KOT ALLOWED. 

23. ^ — Claim of differ- 

ent nature. It is not equitable to allow a set-off 
against a claim relating to a particular account 
stated, of a matter of another nature altogether. 
Kaiee Kooaiab Chbckeebftty V. Huiio Ckun- 
DEB CHUCIiEBBUTBy . , 17 W. B., 177 

24. • ^ ^ — Amount in excess 

of j urisdiction of Court . — A Court cannot entertain 
the question of set-off*- if the amount claimed by the 
defendant exceeds the amount cognisable hy it. 
When a defendant pleads a set-off* and claims a 
decree, the subject-matter of the suit is no louo-er 
the mere claim of the plaintiff, hut the cross-claim 
of both parties. Ram Lal v. Lancasteb 

[3 m W., 114 

25. Unascertained 

A?«5M5'.—Setting off* an unascertained sum against 
anotlier is a mode of settlement which, if suggested 
to the parties as a compromise, may, with their as- 
sent, he a fit end of a litigation, but cannot properly 
be made the basis of a decree between hostile liti- 
gants. Bachuf V. Hamid Hossein. Abdool 
A zEEZ V. Hamid Hossetw 

[17 W. R., 113 : 10 B. L. E., 45 
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26. ^ — Civil Procedure 

Code, 1859, ss. 121, 195. — Claim for unliquidated 
damages. — Suit on hill of exchange. — Cross-de- 
mands. — Sections 121 and 195 of the Code of Civil 
Procedure (Act VIII of 1859) had not the effect of 
enlarging the right of set-off. In a suit against the 
acceptor to recover the amount due upon several bills 
of exchange, the defendant sought to set off a claim 
for unliquidated damages unconnected with the bills 
of exchange. Selcl that defendant had no right to 
set off his claim against the debt due to the plaintiffs. 
Ceaek V. Euthnayaloo Chetti . 2 Mad., 290 

27. — Unascertained 

damages. — Civil Procedure Code, 1859, s. 121.-— 
Under section 121, Act VIII of 1859, a defendant 
could not claim a set-off fdr damages in respect of 
an alleged breach of contract which had not been 
ascertained in a suit brought against him to recover 
the amount due on certain dishonoured hundis. 
Ram Dyal v. Ramdhtjn Dass . 3 Agra, 43 

Ram Lald v, Koondtjn Lall 3 Agra, 97 

28. Separate debt.—^ 

Joint and several debt. — Pirectors. — A separate 
debt cannot be set off against a joint and several 
debt, and directors cannot set off money due from 
the company to them against sums wdiich they may 
be ordered to refund to the liquidators. New 
Fleming- Spinning- and Weaving Company v. 
Kessowji Naik . . I. Ii. B.j 0 Bom., 373 

29. — — - — Joint and sepa- 

rate debts. — Mutual dealings. — A. had dealings 
with a firm consisting of a father and twm sonsp 
who carried on business jointly.. Shortly after the 
father’s death the two brothers separated, and A. 
dealt with each separately, having notice of the sepa- 
ration. A. could not set off, against a claim made 
by one of the brothers in respect of the separate 
dealings between himself and A., a debt due to him- 
self from the former joint concern. DiiirNPUT 
Singh v. Fobbes . . 1 Iiid. Jur.j M. S., 354 

36^ Costs. — Omission 

to aivard costs. — A set-off cannot be allowed for 
costs not actually awarded, as where a decree of the 
High Court gave the successful appellant costs of 
that Court and of ‘•the lower Appellate Court, hut 
omitted to awaa’d the costs of the first Court. Hubo 
Peeshad Rot Chowdhby v. Fool Kishoree 
Dossee . . . . .16 W. E., 308 

31, Cult for car- 

riage of goods. — Set-off for damages, — In a suit 
for money claimed on account of the carriage of 
goods in which defendant pleaded iion-indehtedness 
and a set-off* on account of damage caused to the 
goods,— that defendant could not answer the 
claim with the set-off* on account of damages ; though 
the extent, if any, to which defendant was entitled 
to draw^ hack might he put in issue, after which it 
would still be open to defendant to bring an action 
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against plainti^ for special damages. Scanlan v. 
Hbeeoj^b « , , , 10 W, E., 295 

32, - — — Suit for mesne 

profits.— Civil Procedure Code^ 1859 ^ s. 121 . — A set- 
oil* is not admissible in a suit for mesne profits, 
wliicli is not a suit for a debt witbin tlie meaning of 
section 121, Act Till of 1S59. IIotee Rumun ■ 
OOPADHYA V, GeEEJA NtJ¥D OoPADHYA 

[5 W. E.5 160 

33, — : Unascertained 

mesne profits. — I)eht not due at time of suit . — 
An indefinite claim for damages in the nature of 
unascertained mesne profits cannot be pleaded as a 
set-off against a specific claim for rent of later yea,rs. 
Sucb damages must be sued for seimrately. In a 
suit, for rent a defendant lias no right to - set off 
against the plaintiff’s claim money in deposit with 
the plaintiff, unless such money was due and payable 
to the defendant at the time the suit was brought. 
Gocooii CooMAE V. Bhichooz Sman 

[22 W. B., 1 

34^ Civil Procedure 

Code, 1877, s. 111. — Mortgage.— Compensation for 
waste . — The usufructuary mortgagee of certain land 
^ued the mortgagor for the money due under the 
mortgage. The mortgagor alleged the mortgagee 
had committed waste and was liable to him for com- 
pensation which he claimed to set off. Meld that 
under section 111 of Act X of 1877 the amount of 
such compeusation could not he set off. Eag-htj 
Nath Dass v . Asheap Hejsain Khan 

[I. L. B.,5 2 All., 252 

35. Claim against 

deceased father. — Right to appropriate property . — 
Where a widow administering her ImsbancTs estate 
sued to recover certain moveable property wrongly 
appropriated by her son, who pleaded a set off on 
account of a claim against his father , — Held that 
defendant was rightly referred to a separate suit. 
Manly «. Manly ... 14 W. B., 133 

36. Civil Pt'ocedure 

Code, 1882, s. 111. — Suit hy creditor of deceased , — 
The heirs to M., deceased, appointed A., one ,of the 
heirs, manager of Mis estate, with a view to the 
payment of the debts due hy the deceased. A creditor 
of the deceased sued liis heirs to recover his debt, and 
obtained a decree, in execution of which the share of 
Z., one of the heirs, in Jf/6* landed estate was sold. 
The sale-proceeds exceeded Z.^s share of such debt, 
and she sued the other heirs for contribution in re- 
spect of the difference. The defendants claimed a 
set-off in respect of Zls share of the liabilities of 
Mis estate which had been satisfied by A. as man- 
ager. Held that the set-off claimed could not be 
entertained in such suit. Abul Hasan v. Zohra 
Jan . . . . I. L. K.., 5 All., 299 

37^ Fill of 

1859, s, 121> — Co-sharers, — Suit for contribution 


SET-OFF — continued. 

3. SET-OFF NOT KhmVJm— continued. 

Bight of set-ofl—conUnued. 

— In a suit brought against a lessee of a portion of 
an estate by one of the co- sharers for money alleged 
to be due as the plaintiff's share of arrears of rent 
for a certain period, where the claim was admitted, 
— Held, the defendant was not entitled to set off, 
under section 121, Act VIII of 1S59, the plaintiff's 
share of the Government revenue of the whole estate 
which had been paid by the defendant for the period 
for wliich the arrears of rent were alleged to he due. 
Meld, also, that there was no such connection between 
the claim of the plaintiff and the counter-claim of 
the defendant as would entitle the defendant, as a 
matter of equity apart from legislative enactment, 
to a set-off. Hosseina Bibi v. Smith 

[13 B. L. B., 440 : 22 W. B., 15 

38. Suit for Qontri- 

bution. — Shares in zemindari and shikmi rights . — 
Plaintiffs as being entitled collectively, to an 11- anna 
share of the jumma of a talook, and alleging that 
they had obtained such portion of their share as the 
14-anna talookdars were liable for, sued the 2-anna 
sharer for wdiat lie ought to have contributed. The 
lower Appellate Court, finding that the defendant 
had a 2-anna share in the zemindari, as w’ell as in 
the shikmi, consiclei’ed that the one right might he 
set off against the other, and that the plaintiffs had 
consequently no claim against the defendant. Meld 
that this conclusion was‘ erroneous, for though there 
ivere in a certain sense opposing rights, still they 
were not mutual rights as between the jiartips to the 
present suit. The plaintiffs were entitled to get a 
2-anna share of the jumma from the defendant and 
the 14-anna talookdars jointly, and the defendant 
was entitled to get a like share from these 14-anna 
talookdars and himself jointly, but the defendant 
had no right to set off the debt thus due to him 
against the debt due to the plaintiffs from the same 
persons. Hhebe Ivishoeb Hoy v. Hue Kishoeb 
Adhikabee . , o . 23 "W. E., 134 

39, Debts not mu- 

ttial. — Disputed claim for rent in suit for payments 
made to save estate. — A. and B, were the proprietors 
of a jote, of which JB. leased half of his share to C, as 
mirasidar. The zemindar brought a suit for rent of 
the jote against A. and B. and got a joint decree, in 
execution of which he put up the jote for sale. C., in 
order to save his niiras right, paid the amount of 
the decrees before sale, and then sued A. and B. for the 
amount so paid. Meld that C. was entitled to recover, 
and that a claim for rent hy B. against G., but which 
C. disputed, could not he admitted as an answer to 
Cds claim in the present suit or as a set-off. It is 
essential to the validity of a set-off that the debts 
should be mutual, due from and to the same parties 
and ill the same right. Bengal Begulation VlII of 
1819, section 13, and Bengal Act VIll of 1869, sec- 
tion 62, discussed. Bhoieub Chunder Doss v. 
Habezunissa Khatoon . . 2 C.'L. B-,, 414 
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decree. — If tlie cultivator suffer damage in execution 
of a decree of tlie Civil Court, iie may sue and claim 
compensation for such damage ; hut until such 
damage lias been ascertained and decreed, it cannot 
be set off against a claim for rent. Eai Gobinb 
SiNG-H -y, SooNDEE -Pal . 2 Agraj Pt. Us 177 

4X, Claim for rent . — 

Suit for money paid to protect lease, — A claim for 
rent cannot be pleaded as a set-off in a suit for money 
paid by the plaintiff on account of revenue to protect 
a lease in the nature of a mortgage held by him. 
Heeea Lale '0. Bishen Suhaye , 1 W. R., 297 

42 ^ Account^ Suit 

for . — Cross-appeal. — Of two appeals heard to- 
gether, the first was brought on the dismissal 
of a suit, in which the representatives of one, now 
deceased, of two parties claimed for liis estate an 
account against the others their suit having been 
dismissed on 'failure to prove the contract between 
the parties ; and the second appeal was from a decree 
between the same parties, for damages for the deten- 
tion of property which had belonged to the estate of 
the deceased. In the first, the plaintiffs appealed ; 
and in the second, the defendant, who also, by cross- 
appeal, claimed a sum which, as he alleged, would have 
been found due to liim had accounts on both sides 
been taken in the first of the above suits. Keld 
that as the first suit was for an account only, and 
not for the recovery of money, rendering it at least 
doubtful whether a set-off could he pleaded in 
defence ; and as, also, no issue had been framed, or 
even asked for, on the question, it was not open to 
the defendant to raise it on this cross-appeal. Nan 
Kaeay Phaw n. Ko Htaw Ah. Ko Htaw Ah v. 
Nan Kaeay Phaw 

[I, L, B., IS Cale, 5 124 : B.s IS I. A.j 48 
4. CKOSS-DECEEES. 

43o — ; Decrees under 

Act X of 1S59 . — Qiicere , — Whether the provisions 
of section 209 of the Civil Procedure Code, 1859, 
were applicable to decrees passed under Act X of 
1859. Be Silva r. Amebe Shaha 

[16 W, B., SOS 

There is now no distinction in this respect between 
rent decrees and other decrees. 

44. «•“ — — — Award on pri- 

mte arlitration. — An awmrd of private arbitration 
per se did not come under the provisions of section 
209 of Act VIII of 1859,' so as to he set off against 
a decree of Court. Bhebeaj SiNan v . Been'Byal 
SiNan . . , - . . 11 W. R., 144 

45* DecyvAsites for 

right,— Decrees in same Court for execution. — Be- 
fore cross-decrees can he set off the one against the 
other, it is necessary that they should he in the 
same Court for execution. Easy Indian Railway 
Company t). Hall . . . SNT. W. 5 IO 4 

Be. Silva u. Ameer Shaha . 18 W, R,, 303 
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Mequisites for 

right. — Decrees in same Court for execution . — Cirdl 
Procedure Code^ 1859, s. 209 . — The provisipns of ' 
section 209, Act VIII of 1859, applied only to cross- 
decrees of the same Court between tlie same pai-ties, 
or to cross-decrees between the same parties, though 
of different Courts, which had found their way for 
execution to the same Court. Bam Coomar (Iiiose 
^ u. Goeind Nath Sandyal . . 7 W. R.^ 4S0 

Reversing on review, S. C. Gobindnath San- 
dyal V. Ramooohae Ghose . 6 W. E., 21 

Had 00 Sirdar v. Jadoo Moneb Bosses 

[17 W. B., 46 

47 . — Requisites for 

right. — Decrees in same Court for execution. — The 
decrees must be under execution at tlie same time. 
JuDoo Nath Roy v. Ram Buhs-h Chuttangee 

[7 W, B*, 635 

4 S. Requisites for 

right. — Decrees not in same Coiu't. — Act VIII of 
lSd9, s. 209. — Act VIII of 1859, section 209, which 
provided for the set-off' of cross-decrees, applied only 
to decrees of the same Court or decrees sent to a 
Court for execution. Therefore where, on appli- 
cation for execution of a decree in the Court of a 
Principal S udder Anieeii, it was sought fco set off a 
decree obtained in the Judge^s Court, which had not 
been sent to the Principal Sudder Ameen for execu- 
tion, — Held that section 209, Act VIII of 1859, 
did not apply. Gibishohandra Lahuey v. Fakir 
Chand 

[B. Ii. B., Sup. Vol., 503 : 6 W. R., Mis., 72 

49 , Requisites for 

right. — Decrees for definite sums. — Civil Rrocedure 
Code, 1859:, s. 209. — In order to admit of a set- 
off being made when there are cross-decrees, the 
parties must he the same, and the sum due under 
each decree or decrees must be definite. Eezaood- 
DEEN HoSSEIN V, FUZIOONISSA 

[5 W. B .5 Mis., 12 

60. : Appeal from 

decree. — A judgment-debtor is entitled to set off a 
decree whether the judgment-creditor may or may 
not intend to object on appeal to the jiidgment- 
dehtoVs decree. Hhro Pershad Roy Chowdhey 
V, Shama Pershad Roy Ghowdhry 

[5 W. B., Mis., 52 

51. Set-off of joint 

decree . — Civil Rrocedure Code (Act .X of 1877) „ s. 
246 . — A judgment-debtor may set off, against the 
amount of the decree against him, the amount of 
a decree which he has obtained against the decree- 
holder and other persons. Hurry Boyal Guho -u. 
Bin Boyal Guho 

[I. L. R., 9 Calc., 479 : 13 C. Jj. B., 93 

52. ^ — Joint decree . — 

Decrees not between same parties . — Civil Dro- 
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cedure Cod% 1877 ^ s. 246. — S. and two other persons 
lield^ a decree for costs against M., which did not 
specify the separate interests of each in the decree, 
and Jf. held a decree for money against S. alone, 
which he wished to treat as a cross-decree under 
section 246 of Act X of 1877. Seld that the decree 
held by S. and the other persons was not a decree 
between the same parties as the parties to the decree 
held by M., and If/s decree conld not therefore be 
treated as a cross-decree under that section. Mueli 
Dhas 0. Pabsotam Pass ' . I. L. R., 2 AIL, 91 

§3, ^ Jj^xecution hy two 

decree-holders. — Act VIII of 1859, s. 209. — Where 
there were cross-decrees, and one of the decree- 
holders was, by an order of the Court made with 
the consent of both parties, hound in executing his 
decree to set off the amount of the decree against 
him, — Ileld that it. would he inecpiitahle to allow 
the other decree “holder to obtain execution in full 
without setting off the amount decreed against him. 
Hab,o Sankee Sandyal V . Taeak Chandea Bhut- 

TACHAEJEE 

[3 B. L. R., A. C., 114 1 11 W. R., 488 

■ 54. Civil Frocedure 

Code, 1859, s. 209. — Attachment. — In April 1877 
M. sued -S. for money, and on the 10th May 1877 
S. sued ilf. for money, both suits being instituted in 
the same Court. In the meantime, on the 9th May 
1877, F. applied for the attachment of the money 
claimed by J£ in his suit, and obtained an order 
prohibiting M. from receiving, and 8. from paying, 
any sum wdiich might be found in that suit to he 
due by 8. to M. On the 23rd June 1877 M. 
obtained a decree in his suit against 8., and S. 
obtained a decree in his suit against M., S.’s decree 
being for the larger sum. On the same day, under the 
provisions of section 209 of Act VlII of 1859, satis- 
faction for the smaller sum was entered on both de- 
crees, and execution taken out of 8.’s decree for so 
much as remained due. At the same time 8. objected 
to F.^s attachment, hut his objection was disallowed. 
Held, in. a suit by S. against B. to have the order 
disallowing his objection set aside and the propriety 
and legality of the set-off above mentioned establish- 
ed, regard being had to the provisions of section 209 
of Act VIII of 1859, that the attaching order of the 
9fch May could have no operation or effect, and that 
even if B. had followed up that order and attached 
M.^s decree against S., that step w’-ould not have put 
him in a better position, for the same section being 
followed, and the decrees being essentially cross- 
decrees, that for the smaller sum became absorbed 
in the one for the larger, and attachment could not 
affect it. Bhejhawan Lae v. Sijkheaj Bai 

[I. L. R., 2 All., 866 

55 ^ Cross^decrees for 

mesne profits. — Where there are cross-decrees for 
possession and mesne proiits in respect to the same 
land, the earlier decree comprehending only a part 
of the land embraced in the latter, each party may 
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take out execution and he entitled to receive wasilat 
separately. Aeued Mohuit Hajeah v. Sh-IBO 
Soondtjeeb Dabee . . .16 W. B., 258 

56o Cross-decrees for 

mesne profits. — In 1827 8. commenced a suit against 
B., and before judgment applied for and obtained, 
under Bengal Regulation II of 1806, an attachment 
of certain immoveable property belonging to the de- 
fendant. In 1828 8. obtained a decree, upon which 
he did nothing immediately; hut in 1844 lie sold tbe 
attached property in execution and purchased it 
himself. Thirteen years after B. commenced pro- 
ceedings to set aside that sale, and in 1860 obtained 
a final decree reversing the sale, restoring to him tlie 
possession, and awarding him mesne profits. The 
mesne profits were ascertained, and a third party 
{R.) attached the decree in respect of a judgment- 
debt due to himself from B, Upon this 8., after 
trying ineffectually to stay R.’s proceeding, hrouglit 
a suit claiming to set off the amount of the decree 
of 1828 against the decree of 1860. Seld that 
whatever equitable right 8. might have in conse- 
quence of the situation of the parties, it should have 
been urged in the suit before decree, and not in exe- 
cution when rights of third parties had accrued, and 
that wdiat R. sought was not the mesne profits 
attached by 8. under the decree of 1828, but the 
amount decreed to be paid by 8. to B. Ram Goo- 
MAE Ghose V. Gobind ISTath Sandyal 

[12 W. B., 391 

57. Secret not en- 

forceahle. — A decree which is incapable of being en- 
forced cannot be set off against a decree which is 
alive. Htjeo Peeshad Roy Chowdhey m Pool 
Kishoeee Dossee • . . 16 W. B., 308 

58. — “ Decree barred 

by lapse of time . — A set-off is not admissible, except 
upon a cross-decree which the decree-holder is seek- 
ing to execute, and not upon a cross-decree incap- 
able of execution by lapse of time. A cross-decree 
must be kept alive by the action of the party en- 
titled under it. Anued Mohbn Suema Mojoom- 
bae m Hueo Chunbee Bhultachajee 

[5 W. B., Mis., 16 

Peosuneo Goomae Ghose v. Sham Lal Guhgo- 

PADHYA . . .5 W. R., JCiS.5 8 

Hemeaj Ghowbhey V. Asoobitn 

[5 W. R.a Mis., 43 

59. Civil Procedure 

Code, 1859, s. 209. — Decree barred by limitation . — 
In a suit for resumption of land, plaintiff obtained a 
decree for a portion of her claim, with costs in pro- 
portion. Subsequently, on application for a review, 
she obtained a further decree for the rest of her claim. 
The latter decree was reversed on appeal by the High 
Court, who gave defendants all costs of the proceed- 
ing in proportion. Plaintilf allowed more than three 
years to elapse from the date of the former decree 
without applying for execution ; hut when defendant 
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SET-OFF— cowfimeed. 

4. CROSS-DECREES-~co?*fi»«e£?. 

Eight of set-oW—contimied. 
applied to execute liis decree for costs, slie petitioned 
for a set-oi! of so mucli of tlie costs as had been de- 
creed to her. Eeld that these two judgments and 
decrees must be treated as reduced to one, wherein 
judgment was given in part for the plaintiff and in 
part for the defendant ^ and before issuing a warrant 
of execution, the Court was bound to ascertain how 
much, on the whole case, was due to the party execut- 
ing, and to issue a warrant for that sum and no more. 
Eeld, further, that no question of limitation could arise 
in respect to the execution of the first decree, which 
became incapable of execution as soon as the High 
Court’s decree in appeal (which was for a larger sum) 
was passed ; but that the latter, under section 209, 
Code of Civil Procedure, could only be executed to 
the extent of the difference between the two decrees. 
Nxjeo LallKhan V. Mahaeanee oe Btjedwan 

[9 W. B., 590 

eo. Act VIII of 

1S59, s. 121. — A., by deed of zmr-i-pesligi, let certain 
lands to 2?., to secure a sum advanced by him to her 
and interest thereon. JB. covenanted to pay certain 
dues annually to A. On failure by E., A, obtained a 
decree against him for the amount. In execution of 
a decree against B., C. purchased his interest in the 
sum secured by the deed of zur-i-peshgi, and sued A. 
to I'ecover the same. Held that A. was entitled in 
such suit to set off the nmount of the decree obtained 
by her against B. BHAGfAWANi Kijnwae v, Laea 
Baijhatij Peasad 

[2 B. L. B., A. C., 84 : 10 W. K., 380 

61. Assignee of de- 

cree, '.Bight of, — Where execution of Ads decree 
against B. was stayed pending the passing of a decree 
in B.’s cross- suit,— that no subsequent purchase 
of Bds rights and interests in his cross-suit could be 
set up as a bar to Ads rights to attach the whole 
of tlic decree in the cross-suit, in execution of his 
decree against B. Peeloo Chowdhbain v. Coitet 
OE Waeds 7 W. B., 219 

02 ^ Assignment of 

decree, — Act VIII of 1859, s. 209. — Act XXIII of 
1821, s. 11. — The plaintiffs obtained a decree against 
B. in the Subordinate Judge’s Court. Some time after- 
wards B. recovered a decree in the Munsif’s Court 
against the plaintiffs. The plaintiffs thereupon ap- 
plied for the attachment of this decree in satisfaction 
of their own against B. Before attachment, how- 
ever, B, assigned her decree to C. On C. trying to 
execute Bds decree against the plaintiffs, they 
brought the present suit for a declaration or their 
right to have a set-off made of the two decrees. 
Meld that such a suit would not lie. Rughtj Nun- 
bun Rain v. Sumessae Pandat 

[13 B. L. M,, 489 : 22 W, B., 235 

68 , — Civil Brocedure 

Code, 1859, s. 209. ^A. obtained a decree in a Court of 
the W . Pro\ iuces against B. C., taking the decree 
Iona fids by assignment, applied to execute it in 
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the 24 Pergunnahs. B., who got a decree against A, 
in the 24-Pergunniahs, applied to have the decree set 
off against the other decree in the hands of C. Held 
that, in such cireiimstances, section 209, Act VIII of 
1859, did not ai3ply. Rozeeooddeen v. Jehangeek 
[ 5 W. B.„ Mis., 22 

64 , B'ltrcJiaser of de- 

cree. — Act VIII of 1859, s. 209. — The purchaser of 
a decree sought to execute the decree, hut was op- 
posed by the judgment-dehtor, who sought to set off 
two other decrees obtained by lierself and iier two 
sisters against the judgraent-creditor. These decrees 
were obtained about the date of tlie purchase, but* it 
did not appear whether previously or subsequently. 
Meld, in neither case could they be the subject of a 
set-off. Hasimunissa Bibi v. Hills 

[6 B. L. E.., Ap.; 125 : 15 W. B., 127 

65. Burchaser of de- 

cree. — Act TUI of 1859, s. 209. — A. and 2?., hav- 
ing obtained a decree for a sum of money against C. 
and D., sold part of their interest therein to B., who 
afterwards sold the same to F. G. obtained a decree 
against F., and in execution attached and sold Fds 
interest in the decree obtained by A. and B., and M. 
became the purchaser of the same. He applied for 
execution against C. andD. C. claimed to have set 
off the amount of a decree obtained by his son J. 
against G., and which C. alleged was held by 1. 
beiiami for him as a cross-decree within the mean- 
ing of section 209 of Act VIII of 1859. Meld that 
the decree could not be set off. Taeachanb Ghose 
V . Ananb Chanbea Chowbey 

[3 B. li. E., A. C., 110 : 10 W, B., 450 

60, Bnrehaser of de- 

cree. — Act VIII of 1859, s. 209. — The purchaser 
of a decree held by A., against whom B. holds a cross- 
decree, takes it subject to a set-off on account of 
Bds decree. Ivaim Ali Jawaedab v. Lakhieant 
C nUCKEEBUTTY 

[1 B. L. E., F. B., 23 : 10 W. B,., F. B., 32 

Nunbo Coomab Bukshee V. Koonjo Kishobe 
Roy . . . 6 W. B., Mis., 73 

Dooi^ga Chuen Nfndee v. Debnatii Roy 
Chowbhey ... 18 W. B., 442 

OOPENDEO MoHUN MoOSTAEEE V . POOENO ChUN- 
bee Bhuttachaejee . . 19 W. B., 85 

Ram Chunbee v. Mohendbo Nath Bose 

[21 W. E., 141 

67. Civil Brocedure 

Code, 1S59, s. 209. — A. got a decree against B., 
who subsequently got a larger decree against A., 
which he sold to C. After that A. executed his 
decree, and put up Bds decree for sale and bought it 
himself. C. then took out execution against J[.," who, 
having unsuccessfully put in a claim under Act VIII 
of 1859, section 246, brought a suit to have his claim 
established, and the sale of Bds decree to C. declared 
collusive. Both the lower Courts found that tiie sale 
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was hona fide, Seld that this finding' could not be 
set aside on special appeal, hut that when C, took out 
execution, A. might apply for a set-off under section 
209 . Sheo Naraust Sinoh v. Choonee Bhttg-gitt 

[24 W. K., 299 

68. Fraudulent as- 

signment, — Mights of assignee. — Where cross-decrees 
had been obtained and one of them had been assigned, 
in a suit by the other decree-holder to set aside the 
assignment as fraudulent, — Held that it was frau- 
dulent, and the right of set-off was unaffected. 
Qimre^ — Whether, had the assignment been a bond 
fide one, — i.e.^ for a valuable consideration, — the 
assignee would have taken the decree subject to the 
equities or liabilities of the decree-holder to the judg- 
ment-debtor. Talub Hossein V, Walker 

[7 W. B., 470 

09^ Ciml Procedure 

Coded 1877 i 24:6. — Duty of purchaser. — Sale in 
execution of decree. — Presumption as to validity of 
order for execution. — Feld that, according to the true 
construction of section 246 of Act X of 1877, a pur- 
chaser under a sale in execution is not bound to inquire 
whether the judgment- debtor had a cross-judgment 
of a higher amount such as would have rendered the 
order for execution incorrect. If the Court has ju- 
risdiction, such purchaser is no more bound to in- 
quire into the correctness of an order for execution, 
than he is as to the correctness of the judgment upon 
which execution issues. Rewa Mahton v. Ram 
Kishen Singh 

[L. B. IS I. A.5 106 : 1. L. B,., 14 Cale., 18 

70. Civil Procedure 

Code, 1859, s, 209. — Stay of execution of decree. 
— Where a decree for the plaintiff has been obtained 
in a suit, and a cross-suit is pending, the Court will 
not stay proceedings in execution of the first suit, 
or order the proceeds of that decree to he paid into 
Court to abide the result of the second. Moolchund 
V. Eajnaeain Ghose . 1 Ind. Jur., 2^. S., 330 

Civil Procedure 

Code, 1859, s. 209, Procedure under. — When an 
application to stay execution of a decree is made 
to a Court in which a suit is pending against a decree- 
holder, the Courffs competency, under section 209, 
Act VIII of 1859, to grant the application, depended 
on the decree being its own decree. An application 
of this nature ought not to be entertained, in the 
absence of an affidavit or satisfactory proof of the 
complaints alleged in it, without the Court calling for 
such proof. Mittun Bibee v. Buzloor Khah 

[8 W. B., 392 

72. Civil Procedure 

Code, 185fi, s. 209, — Execution of cross-decrees. — S. 
had against M. in the Euiigpore Court a decree for 
costs which he removed for execution to the Court of 
Beerhlioom. On this M. applied to the latter Court, 
under section '209, Act VIII of 1859, for stay of exe- 
cution pending the decision of another suit which he 
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had brought against S. Feld that, on the decision 
of the other suit, it ought to have been ascertained 
wdiich party had a decree for the larger sum, and that 
execution should have been taken out by that party 
only, and for so much as should remain after deduct- 
ing the smaller sum, which should have been entered 
on the decree for the hirger sum. Shibchundeb 
S lEGAB V. JUGGTJT InDUR BuNWAEEE GoBINB 

[12 W. R., 212 

73. ^ — Pending suit hy 

deiendant in ivliicli lie has credited sum sued for . — 
Stay of suit. — In a suit brought in a Small Cause 
Coui't to recover balance of rent due, the defendant 
pleaded the pendency of a suit brought by him in the 
District Munsiffs Court against the plaintiff for 
damages for illegal dispossession, and that he had 
given credit against the amount of damages for the 
balance of rent due. Feld that the pendency of the 
suit in the District Munsiffs Court was not a bar to 
the present suit, but that it was open to the Court, 
in its discretion, to postpone the hearing of the 
present suit until the District Miinsif had given his 
decision. Mutttjkaeuppa Kaundan v. Rama Pil- 
eai . . . . . 3 Mad.j 158 

74. Might to execu- 

tion of decree. — Obligation to set off, — Where two 
parties have to recover sums from each other under 
the same decree (nob cross -decrees) the party entitled 
to the lesser sum cannot he allowed to take out exe- 
cution against the party entitled to the larger sum, 
and the Court is bound to direct a set-off or to enter 
satisfaction of the smaller sum upon the decree. 
JlJGO MoHUN BIJKSHEB V. SOOEENBEONATH ROY 


Chowbhey 

. 13W. B., 106 

75. 

Decree in favour 


of one party tviih costs in favour of the other . — Civil 
Procedure Code^ 1859, s. 209. — When a decree in 
favour of an api:)ellant describes a set of costs as due 
by tbe appellant to the respondent, it means not that 
any sum should be actually paid to the latter, hut that 
the costs in question should he deducted from the 
gross amount decreed, and the remainder only re- 
covered under the decree. Section 209, Code of Civil 
Procedure, had no application in such a case. Issue 
Chundee Mookbejee V , Munmohun Chowbhey 

[12 W. B., 308 

76, Civil Procedure 

Code, 1882, ss. 246, 247. — Execution of decree . — 
Cross-decrees. — Simple money-decree. — Decree en- 
forcing mortgage. — Section 246 of the Civil Proce- 
dure Code is api)licable to cross-decrees and not to 
cross-claims under one decree. To make section 247 
of the Code applicable in the case of cross-claims 
under one decree, the i)arties entitled thereunder to 
recover from each other must hold the same character 
and possess identical rights of enforcing execution, 
and enforcement of the decree can only be refused, or 
satisfaction entered up, when this is the case. Held, 
thereforOj where a decree for money of a Court of 
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first instance, directed that tlie money should he 
realisable from certain specific property of the de- 
feiulantj and exempted his person and other property, 
and the lower Appellate Court modified this decree hy 
extending it to the person of the defendant, and in 
second appeal the High Court set aside the lower 
Appellate Court’s decree and restored that of the first 
Court, directing that the costs of the defendant in 
the lower Appellate Court and in the High Court 
should be paid by the j)laintiff, that, inasmuch as the 
plaintiif was only entitled to recover the judgment- 
debt due to him from the defendant from such speci- 
fic property, whereas the defendant was entitled to 
recover the judgment- debt due to him from the 
plaintiff from his person and property, the provisions 
of section 247 were not applicable. Kalka Peeshad 
Ram Din . . . I. L. 5 All., 272 

77 ^ — — Costs. — Tiuo 

awards of costs in same decree. — JExeciUion of decree, 
— ^Where a Court makes two different awards of costs 
in one and the same decree, when it ought to have 
made a decree only for the difference between them, 
— Keld that execution could only betaken out for the 
difference between the two amounts awarded. Amjud 
Ali Khan r, Eazul Hossein , 19 W. R., 187 

78 . Conditional 

decree. — JPtircliase-monep. — Costs. — Civil JProcedure 
Code, 1S82, ss. 214, 221, 247. — Decree in suit for pre- 
emption. — The decree in a suit to enforce a right of 
pre-emption directed, in accordance with the provisions 
of section 214 of the Civil Procedure Code, that the 
plaintiff should obtain possession of the property and 
recover costs of the suit from the defendants (vendor 
and vendee), on payment of the purchase-money 
within a fixed time, but that on default of such pay- 
ment the suit should stand dismissed. The j)laintiff 
deposited within time the purchase-money with the 
exception of a sum less than the amount of costs 
awarded to him. He suhsecjiiently applied for deli- 
very of possession of the property in execution of the 
decree and for the recovery of the costs awarded to 
iiim, deducting from sneb costs the unpaid portion of 
the purchase-money. Meld, applying, by analogy of 
sections* 221 and 247 of the Civil Procedure Code, the 
equitable doctrine of set-off, that the plaintiff was 
entitled, when depositing the purchase-money under 
the decree, to deduct therefrom the sum the decree 
awarded to him as costs, and that therefore the decree 
did not become null and void by reason that he had 
not deposited the full amount of the purchase-money 
within time. Degimburee Dahee v. Mshan Clmnder 
Seim, B. L. B,., Sup. Vol., 938 : 9 Tf, R., 280 ; Jugo 
Moliim Buhsliee v. Soorendro Nath Roy ChotvdJiry, 
IB W. R., 106 ; and BrijnaiJi Dass v. fuggernath 
Bass, J, L. 4 Calc., 742, referred to." Ishei v. 
Gopal Saean . » • I. L. R., 6 All., 351 
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See Act IX of 1847. 

[I. L. B., 4 Cale., 103 
See Confiscation of Property in Oitiui. 

[I. L. R.., 4 Gale.. 727 
I. L. B., 12 Calc., 1 
See Covenant to Renew. 

[1 B. L. E., A. C., 7 
See Marriage Settlement. 

[1 Ind. Jur., N. S., 290 

See Sale for Arrears of Revenue — In- 
cumbrances— Act XI OF 1859. 

[14 W. B,., 1 
15 W. B., 141 
See Cases under Sale for Arrears of 
Revenue — Incumbrances — Bengal 
Regulation XI of 1822. 

See Stamp Act, 1879, sch. T, art. 67. 

[I. L. B., 8 Mad., 458 
See Will — Construction. 

[I. L. B;, 4 Calc., 514 


— made by gtia.rdia.ii. 

See Husband and Wife. 

[L L. E., 10 Calc., 951 

— Suit to set aside— 

See Parties— Parties to Suits— Gov- 
ernment. 

[13 B. L. B., 118 ; 21 W. R.., 327 
22 W. B., 52 


— Wife^s equity to— 

See Husband and Wife. ■ 

[II B. L. B,., 144 


1. CONSTRUCTION. 

1, Agreements made at time of 

settlement. Duration of.— on the construc- 
tion of an ikrarnamali ” and settlement roohkari,” 
that it was binding on the plaintiffs only for the 
currency of settlement. In general, engagements 
made at the time of settlement ought to be con- 
sidered primd facie as intended to subsist only for 
the time of settlement. Dial Singh v. Jawahib 
Singh ,2 Agra, 108 

IKSAM Ali Khan v. Ludwa . 2 Agra, 113 

2. Effect of settlement.— 

tion of, and rigid created by, settlement. — Transfer of 
proprietary right . — Where a settlement of a talook, 
although it ran for tw^eiity years only, was wfith a 
person professing to he a proprietor , — Held that the. 
settlement conferred a proprietary right, and not a 
limited interest j and that the plaintiff’s vendor. 
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1 . COmTJlVCTlOl^^^contvmied. 

Effect of settlement — confimted, 

having been admitted to a share in the settlement 
with a maliki allowance, became a co-sharer in the 
proprietary interest, which proprietary right had 
been transferred to the phiintiiis by their purchase. 
PoGOSE V, Aoza-n Bibee . . 18 W, B,, 274 

2. BIGHT TO SETTLEMENT. 

3 ^ ' Claim to settlement after re- 

Slimptioil.~J?e^7y. Beg. II of 1819. — Mx-laldliraj- 
dar, — LimitaMon. — Long possession gives no title to 
a settlement, unless the party claiming a settlement 
has put forward his claim when the lands rrere re- 
sumed, and the notice has issued to parties to assert 
their claims to such settlements, and has thus com- 
plied with the requirements of the lauv Golack 
Chandea Chowdhey v. Ali Mollah 

[8 B. E. B.j 528, note 

4 ^ Claim to 'permanent settle- 

ment after expiration of tempoorary one. — 
Forfeiture of right hg conduct. — When a temporary 
settlement expires, whether the holder thereof had 
been the proprietor of tlve land within the meaning 
of the old regulations, or a stoanger, the proprietor 
is entitled to come forward and to claim as of right 
from the Government a permanent settlement of the 
land, unless he has hy his own conduct forfeited that 
right. Watson & Co. v. Beojo Soondtfiiee 
I)abeb . . . c , 10 W. B-., 395 

On remand an order wms made deelaiing the 
plaintiff entitled to the permanent settlement instead 
of the defendants, and confirmed on special appeal, 
subject to the proviso that such declaration would 
not entitle her to dispossess them if they were in 
possession as putnidars. Watson & Co. Beojo 
SooNDiTEEB Debia . . , 17 W, B.j 376 

5 ^ Purchase of semindari rights 

during maafee grant. — Bights on expiry of 
maafee grant. — An auction- purchaser of the rights 
and interest of one of several zemindars who at the 
time of the purchase held only certain nankar land 
in lien of their zemindari right during the continu- 
ancy of the maafee grant by Government to another 
party, stands in the place of the zemindar, not in 
respect of the nankar land only, but in respect of all 
tbe right to settlement as zemindar after the maafee 
grant comes to an end. Gokbb Peeshad v. Ru- 
dnoNATH o . . c . 3 Agra, 245 

0 ^ J Bight among’ co-sharers. — 

Arrangement for collection and receipt hy one co- 
sharer. — Fffect on rights of others on exjgiration of 
settlement. — Where at the time of settlement it was 
arranged that one co- sharer should make the collec- 
tions and other co- sharers should receive money al- 
lo^vance, and such arrangement was to last for the 
term of settlement only, — Held that after the expiry 
of the settlement such co-sharers -vvere, if the re- 
venue authorities thought fit, entitled to he allowed 
to engage for their shares. Koonwee Sing-k v. 
Shib Dyal . . . * 3 Agra, 297 


SETTLEMB]N‘T--co?^^'iW'we£l. , 

2. RIGHT TO SETTLEMENT— 

7 ^ — : ^ — Bight on resumption.— 

to set aside settlement. — In a suit hy a person claim- 
ing certain lands which have been resumed by the 
Government, the plaintiff is entitled, on the alle- 
gation that ho is the rightful owner of the lands, 
and that the defendant obtained ■ a settlement by 
false allegations of ownership and of possession, to 
an adjudication of his right to a settlement. It is 
not discretionary with the Collector under such cir- 
cumstances to settle with any person he pleases for 
the land, nor is such settlement, if made, final as 
regards all claims. Mahomed Iseaile v . Wise 

[13 Bo L. E., P. B., 118 : 21 W. B., 327 

3, Ghatwali tenures, 

— Suit against Government for settlement. — Limita- 
tion. — A ghatwali tenure w^as resumed hy the Gov- 
ernment under Bengal Regulation II of 1819. After 
the resumption, H, Ah, the former holder of the 
tenure, claimed settlement as proprietor. Tlie Gov- 
ernment denied his title, hut offered him a lease on 
his giving security. On his failure to find security, 
the Government in 1841 made a temporary settle- 
ment with J. S.f wdio entered into possession of the 
land. No malikana was reserved to or ever paid to 
H. W. In 1862 the Government settled the land 
permanently with J. S. The heir of 3. N. then 
brought a suit in the Civil Court, praying that this 
settlement should he set aside, and for a declaration 
of his right to have a settlement eoncluded with him. 
Held that supposing 11. Ah ever to have had any 
legal right to a settlement as proprietor, the suit to 
enforce such right wms barred by limitation, he 
having been effectually dispossessed, and the cause 
of action, if any, having accrued in 1841. Note, — 
The Court appeared to consider that in fact H. N. 
never had any right to maintain an action in the 
Civil Court to compel the Government to make a 
I settlement with him. Joy Mhngiti Singh v, 
PoKHAEiJN Singh. Goveenment v . Pokhaeun 
Singh . . , . . 7 W. B., 466 

9 , Rigiit to settlement of per- 

son wlaose tenure is not caneelled.— 
hy 'Gocernment after purchase at sale for revenue.— - 
A. w'as the owner of a talook in a zeinindari 'which 
was purchased hy the Government at an auction sale 
for arrears of revenue. The Government did not 
cancel the talook, hut settled it with A. for twelve 
years. When the term was expired, the Government 
refused to make a new lease with *4,, and instead 
leased it for a year to B. Held the refusal of 
the Government to settle the land wdth A. in no way 
affected his right to a settlement on the expiration 
of the lease to B. Ahsanoolbah v. Kisto Gobind 
Dass . . . . 2 a L. 592 

10 ^ Owner of parent estate. — 

Accretion to estate. — Bstates separately numbered, 
— Certain lands accreted to an estate, No. 667, and 
were temporarily settled as a separate estate. No. 
3148. During the currency of this settlement, the 
owner sold his rights and interests in 667 to the 
plainti'fi:, and in 3148 to tlie defendants. On the 
expiry of the temporary settlenieut, the plaintiff, as 
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SETTLEMENT — continued, j 

2. RIGHT TO SETTLEMENT— 

Owner of parent continued. 

owner of the parent estate, sued to establish his 
right to the permanent settlement of 3148. Held 
that the suit would not lie, and that the plaintiff 
had no claim to have a settlement of 3148. Khub 
Lal V. Ghifa Hazaei . 2 B. L. B., A. C., 339 

11. — ^ Bight to pottali of waste 

lands. — Alleged failure to cultivate or fay assess- 
The plaintiffs sued, as the mirasidars of a 
village, to estal3lish their right to the grant of a 
pottah of certain w'aste land of the village which 
had been granted to some of the defendants. The 
Collector, who w^as made a defendant, stated that 
the hookumnamah rules of the district directed 
that land should be given to mirasidars on their 
tendering sufficient security, and that the plaintiffs 
on previous occasions had received lands for which 
offers had been made by others in consideration of 
the plaintiffs' preferential right, but that they had 
failed to cultivate the lands or pay the assessment in 
breach of their agreements. Held that the plaintiffs 
were entitled to the relief sought for. Collector 
OP Habeas 'v. Hatmafuja Chaeiyae. Kuilappa 
Naik v. Ramanuja Chaeiyae . 4. Mad., 429 

12. Eight of ex-lakhirajdar.— 

Ees'icmftion ly Government. — Limitation, — An ex- 
lakhirajdar whose lands have been resumed by Gov- 
ernment under Regulation II of 1819 has no abso- 
lute right to a settlement. When a party claims a 
right to a settlement as being an ex-proprietor, and 
his claim is rejected, he must, to avoid being barred 
by limitation, sue within three years for a declara- 
tion of his right. Bhiktj Sinoh v. Goveenment 

[8 B. L. E., 529, note : 13 B. L. E., 119, note 

10 W. B., 296 

See Keishna Chafdea Sandyal Chowdhey 
V. Haeish Chandea Chowdhey 

[8 B. L. E., 524 

S. C. Keisto Chttnbee Sundyal v. Kashbe 
Kishoee Roy Chowdhey . 17 W, B., 145 

13. Eight of shikmi talodk- 

dai’s. — Tenants of lakhirajdars. — Resumption hy 
Govjernnient of laJcliiraj tenures. — Shikmi talook- 
dars under lakliirajdars, whose lands have been re- 
sumed by Government, cannot sue for a settlement : 
they can only claim to have tlieir shikmi rights 
upheld, Geish Chundee Roy v. Boydonath 
Dey , . . . . W. B., 1864, 262 


3. EVIDENCE OP SETTLEMENT. 

14. Evidence necessary to estab- 

lish creation of talooks.— talookdars. 
— Registration of tenure . — The registration of a 
talook, or of the sanacls creating it, is not absolutely 
necessary to prove the creation of the talook before 
the decennial settlement, ' The omission of any 
mention of such a talook in the decennial or quin- 
queunial settlement, and the iuciusion of the lands in 
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3. EVIDENCE OP SETnjmi¥.m- continued. 

Evidence necessary to establish creation 
of talooks — continued. 

the decennial settlement as part of the zeiiiiiidari for 
which the jumma is assessed, does not afford any 
strong inference against the evidence of the talook 
being only a shikmi talook paying rent to the zemin- 
dar ; the talookdars were not required to mention it, 
nor was it necessary for the zemindar to do so. Dis- 
cussion of the evidence requisite to establish the 
existence of an old shikmi talook. Wise v. Bhoo- 
bijn Moyeb Debia 

[3 W. R., P. C., 5 : 10 Moore’s I, A., 165 

15. Evidence of loss of proprie- 

tary right. — Possession of sir land. — The posses- 
sion of a share in an estate on settlement may or may 
not be accompanied by tlie possession of sir land i 
and tbe fact of a sharer bolding no sir land is not 
of itself sufficient to show that be bad lost all pro- 
prietary right in the village. Toolsbe Ram v. 
Nahab Singh . . . ^ 3 N. W., 43 


4. MODE OF SETTLEMENT. 

10. Procedure on making fresh 

settlement. — Beng. Reg. VII of 1822, s. 14 . — 
Refusal to accept neiu settlement . — Time to remove 
house. — Where the Collector had issued due notice of 
enhancement under siBction 14, Bengal Regulation 
VII of 1822, of the jumma of lands situate in a town 
and subject to that Regulation, and the tenant re- 
fused to accej)t a revised settlement, under such cir- 
cumstances he w^as held to be entitled to a reasonable 
time within wliicli to remove a house standing upon 
the lands in question. Ram Chanb Bera v. Gov- 
eenment . . . , . 6 C, L. B., 365 

17. Power of Collector to alter 

settlement. — Recognition of title by settlement 
officer. — Beng. Reg. VII of 1822, s. 20. — Where the 
plaintiff's title was recognised hy the settlement 
officer in 1836, who assigned an allowmice of 5 per 
cent, on the Government demand, — Held that the 
Collector had no po'wer in subsequent years during 
tbe pendency of this completed settlement to inter- 
fere with the arrangement of the' settlement officer, 
except to the extent allowed hy section 20, Regula- 
tion VII of 1822. Section 20, Regulation VII of 
1822, did not confer on the Collector the power of 
remodelling the arrangements completed by the 
settlement officer under section 10 of the Regulation ; 
nor could the notification of Government extend to 
revenue officers an authority that the law did not 
allow to them. Himmut Singh v. Cobbectoe of 
Bijnotje 2 Agra, 258 

18. Power of Collector to assign 

lands for QUltivation.—Bhagdari tenure.— Held 
that any interference by the Collector to assign of 
his own authority lands in a bhagdari village to a 
tenant for cultivation is irregular and nnaiithoriskl. 
RAIJI NAROTTAM IJ. PURUSHOTTAM GiEDHAE 

[2 Bom., 244: 2nd Ed,^ 233 
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19. ■ 


5. SUBJECTS OP SETTLEAIENT. • 

What passes by settlement 


— Might of julkur. — Beng. Reg. XI of 1825, s. 4. — 
A settlement dol includes all tliat oi’dinarily passes as 
assets of tlie settlement, but not what is exclusively 
reserved, as the right of the State, — e.g.^ the right to 
the julkur of large navigable rivers, which, according 
to clause 2, section 4, Eegiilation XI of 1825, never 
passes to private individuals with whom Government 
makes settlements. Collectob oe Jessoee -o. 
Beckwith » . . . .5 W. E,, 175 


20 . 


Hon-mirasi lands left 


waste by pottahdar. — Claim of former occu- 
pants — Non-mirasi land left waste by a j)ottahdar 
may he granted by the Collector, without reference 
to the claim of the former occupant. GENCrix Reddi 
2J. Asal Reddi . . , .1 Mad., 12 


21 . 


Waste lands. — Lands held on 


rgotivari settlement . — ligofs right of occupation . — 
Lands held on the terms of an ordinary ryotwari 
settlement, witli annual pottah, and left waste by the 
pottalidar, may be legally granted by the revenue 
authorities. The ryot has an indefeasible right of 
occupation only so long as he pays the Government 
assessment. Kumaeadeva Mubaei y. Nal.la- 
TAMBi Reddi , . , ■ . 1 Maci, 407 


22 . 


6. EFPECT OP SETTLEMENT. 

Effect on rights of third 


parties.— granted hy settlement officers^ 
Effect of. — Mom. Act II of 1863 . — Sanads graiited 
by settlement ohicers under the Bombay Act II of 
1863 do not prejudice the rights of third persons. 
Puju BIN Kadan V. Malhaei bin Rama 

[1 Bom., 171 


23. 


Effect on ex-maafidar.- 


Status of maafidar after settlement of resumed maaji. 
An ex-maalidar, with whom a snh-settlement has 
been made of the resumed inaali, is presumably not a 
hereditary cultivator, hut his position is that of a 
proprietor subject to payment of Government reve- 
nue. HuatEED-OOL-LAH KhAN V. PEAN SOOKH 

[3 Agra, 280 


24. 


Effect on maafidar. — Settle- 


ment with maafidar. — Payment of revenue . — AVliere 
a plot of maafi land was on resumption settled with 
the ex-maatidar, wlio engaged for the Government 
revenue for the term of settlement, and the settle- 
ment was made under section 5, Regulation XIII of 
1825, and paragraph 151, circular order, Sndder 
Board of Revenue, as provided by section 5, Regula- 
tion .XXXI of 1803, — M.eld that they were in posses- 
sion as owners, , and on the expiry of the settlement 
the mere fact of its having’ expired would not deprive 
them of the right of being assessed with revenue as 
proprietors of maati land j for where there has been 
a grant of soil, and possession taken and long con- 
tinued thereunder, the ownership thereof vests in the 
grantee, although the grant as to exemption from 
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6. EFFECT OF SETTLEMENT — o&ntmued. 
Effect of maafidar — continued. 

payment of revenue may be invalid and subject to 
assessment. Tooisbe Eam v. Naeain Singh 

[3 Agra, 265 


25. 


Mesumed’ maaji 


lands, Settlement of. — Adverse posses.sion. — Where, 
owing to the refusal of the oi'iginal possessor of a 
resumed inaafi land to f ulfil the revenue engagements, 
the settlement was made with a stranger , — Eeld that 
such settlement could not confer upon him any right 
adverse to the original possessor after the expiration 
of that settlement, when the original possessor is 
entitled to claim settlement. Mahome.d Ata-ood- 
DAH V. Mahomed Mohib-oob-lah . 1 Agra, 231 


26. 


Liability for rent.—Mettg. 


Meg. VII of 1822. — Holder of resmned lakhiraj.- 
The holder of resumed invalid lakhiraj land, witliiii 
a Government khas inchal, was luound to pay rent 
according to the settlement of the revenne author- 
ities under Regulation VII of 1822, until he sued in 
the Civil Court to set aside that settlement, or sued 
under' Act X of 1859 for a mitigation or re-settle- 
ment of rent. ' Hheo Pekshad Chowdhby v. 
Shama Peeshad Roy Chowdhry 

[6 W. E., Act X, 107 


27.- 


LaliMrajdar in Assam.- 


Holder , of resumed grant. — Might of ejectment . — 
Whatever might have been his position under former 
Governments, a lakhiraj dar in Assam is entitled to 
manage his lands in any manner he pleases consist- 
ently with existing regulations, and, as holder of a 
resumed grant which has been settled with him, to 
eject a tenant who has, no right of occupancy or lease 
o*f any kind. Juimow Sttema Patwaeee v. Ma- 
DHUB Ram Atoi Booeha Bhukut 

[16W.E.,202 


28. 


Effect of resumption and 


settlement of lakMraj.— IwyaZid lakhiraj.- 
Assessment of revoiiiie by Government upon invalid 
iakbiraj. land after resumption does not confer a 
new estate on the lakhirajdar, and does not cancel or 
extiuguislr a mpkurrari lease granted by the laklii- 
rajclar previously to the settlement, and during the 
time he was in possession of the land as lakhiraj. 
PrATAB NAEAYAN 'MoOKERJEE V. MaDHIT S'tJDAN 

Mookerjee . 8 B. L. E., 197 : 16 W. E., 35 


29. 


Abadkari talookdar.— 


Acceptance of farming leases. — Sale of Government 
right . — A Government settlement, whether perma- 
nent or farming, so far from destroying the rights 
of a talookdar, always preserves them . if there he 
really a dependent tenure. Neither tlie acck^ptaiice 
of farming leases by the talookdar qua. farnler, subject 
to the Governineut proprietary right, nor the sale 
of that Govermneiit right in any vvay, ipso facto^ 
extinguishes any talookdari right existing ' in the 
abadkari talookdar in that capacity, if otherwise 
valid. Hheo Persiiad Bhuttaohaejbb v. Bhyrue 
Chundeb Mojoomdab , . 8 W. E., 391 
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SBl^TLEMEHT— 

a EFFECT OF SETTLEMENT— 

30 Settlement .witli several 

persons.— as to equality of rights , — 
In the settlement of a talook, after resumption by 
Government with thirteen persons, it is not to be 
presumed that all thirteen persons had equal rights, 
simply because the settlement was made with all of 
them jointly, particularly where the settlement pro- 
ceedings show that the question of the extent of the 
shares was in dispute, and that the settlement was 
made jointly with the whole without prejudice to 
title. Gooeoo Chtjekt Poddab v. Hapee 2 :a Bibeb 

[7 W. B., 366 

31. Omission to settle 

'boundaries and proportion of assessment which each 
ciiUivator ought to pay. —-'Liability to pay revenue 
indwkkmlly, — In a suit against a Collector for an 
illegal seizure and subsequent usurpation of plain" 
tifFs shares in an Agraharam village for non-pay- 
ment of trivari due from other tenants of the village, 
and to recover the increased trivari imposed by the 
Collector, that the fact of pottahs having 
been issued separately to each tenant, stating the 
share of land occupied, without detlning the holding 
by boundaries and the proportionate amount of assess- 
ment which the cultivator is to pay for it, though 
affording cogent evidence of the distinct liability of 
each for the amount of trivari stated in his pottah 
and no more, is not conclusive evidence of such in- 
dividual liability. Ellaiya v, Collectob or Salem 

[B Mad., 59 

S. C. affirmed on appeal to Privy Council. Beett 
V. Ellaiya 

[12 W. R., P. C„ S3 : 13 Moore’s I. A., 104 

22, Settlement witli talookdar 

after his refusal to re-settle at increased 
rent. — TP''aiver of refusal to pay enhanced rent , — 
Wliere, upon a talookdar’s refusal at the end of the 
period of his settlement to re-settle with Government 
at an increased rate, the jnmma wms put up to auc- 
tion, after which the Government did re-settlc with 
the talookdar upon the former conditions and the 
former description of the nature of the talook, it w^as 
held that Government renewed the contract, and 
placed the talookdar in exactly the position in which 
he would have stood had he never refused to pay the 
increased rout. OaiTEE CooMAB Boy n, Ktjmola 
Kakt Koy . • . . • .IIW. B.5 38 

33 .^ Private rights. — Limitation. 

— llight of action as proprietor. — Certain land 
having been settled by Government for a period 
of ten years, one 8. bought the benefit of that settle- 
ment at an auction- sale for arrears of rent, and after- 
wards sold his rights to one M. On the expiration 
of the temporary settlement, Government effected a 
]}ermanent zemindari settlement wdtli M. In the 
following year (1865)' the zemindari title was sold, 
and the purchaser now (1869) sues to recover posses- 
sion of certain s})ecified land. The lower Appellate 
Court, tinding that none of the persons above-men- 
tioned had possession within twelve years immediate- 
ly preceding the filing of the plaint, considered the 
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6. EFFECT OF SETTLEMENT— 

Private rights — continued. 

suit barred, — Held that the question was one solely 
of a private right, and that the plaintiff* did not 
stand in the position of Government in regard to the 
statute of limitations. Held, also, that the plaintiff’s 
claim w\as traceable solely through M. from wdiora he 
bought, that at the time of settlement Government 
has nothing more than a right of action by virtue of 
its being proprietor, and not the right of action 
8. had as anction-purchaser ; and only the former 
right passed by the settlement. liuaHOONATH 
Sijbmah 'c. Gobind Chlndee Boy 
• , [14 W. B., 170 

7. MISCELLANEOUS CASES, '* 

34 , Permanent lease made hy 

proprietor pendmg resumx>tion.— Where 
the proprietor of resumed lakhiraj land leases it for 
valuable consideration, and at a stipulated jumma, 
while the settlement proceedings are under reference 
to the higher revenue aiitliorities for coiifiTmation, he 
cannot afteiuvards turn round upon the lessee and 
plead that he had no power to grant a .permanent 
lease, on the ground that the settlement with liim 
w'as temporary, and not permanent. Ameee, Ali v. 
Amebeoonissa BsauM . . .11 W. B., 11 

35 , Landlord and tenant,— ISf^ect 

of settlement proceedings , — A lancl-owuier, seeking to 
bind his tenants by the settlement proceedings, should 
show distinctly that they were parties to the enquiry 
held by the Collector into the nature and extent of 
their holdings. Ali Ahmeb v, Doobg-a Roy 

[22 W. B., 455 

30 ^ Eiglit of tenants to dednC" 

tion for cost of collection, — Beng. Beg. Vll of 
1822, s. 9 . — Where tenants who were aymadars 
voluntarily signed a jummahiiudi drawn up under 
Eegulatioii VII of 1822, section 9, specifying the 
amounts of rent payable by them to the Government 
farmers wdtli whom the settlement was made, — Held 
that the tenants were not entitled to a deduction 
from such specified rents on account of costs of col- 
lection. Watson & Co. v. Moheklbo Nath Paul 

[23 W. B., 436 

37, Powers of Bevenne Boards. 

— Mesimiption . — Gancehnent of settlement. — A settle- 
ment of a resumed lakhiraj estate being made by the 
Collector 'with the plaintiff' subject to the orders of 
the Board' of Bevenue,” the' Board, or the Com- 
missioner acting under rules laid down by them, may 
cancel the settlement at any time. Hablal Tewaei 
V, Collectob of Bhaug-llpoeb 

[3 B. L. E., Ap., 82 : 12 W. B., 6 

8. EXPIBATION OF SETTLEMENT. 

33 , Revocation of sanad. — Bom, 

Act VII of 1863, s. 7. — Jurisdiction of Civil Court,, 
— Where a sanad by way of summary settlement of 
land revenue has been granted by Government under 
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8. EXPIRATION OP SETTLEMENT— 
Revocation of sanad — continued. 

Bom'bay Act VII of 1863, Government cannot reform 
or set it aside witLont tLe assent of all parties iu» 
terested tlierein. To do so would be an assumption 
by Government of tlie function of a Civil Court. A 
Civil Court cannot, on the ground that Government 
has, by mistake, granted such a sanad to a person 
not the owner of the land, reform or set aside the 
sanad. Section '7 of Bombay Act VII of 1863 renders 
the quit»rent, fixed by the sanad, binding alike on 
Government and on the rightful owner of the laud, 
but the latter may recover the land from the grantee 
of the sanad, subject to the quit-rent, fixed by the 
sanad, payable to Government ^ and such grantee will 
be declared to have taken the sanad as a trustee for 
the rightful owner. Where Government had granted 
seven sanads to certain garasis in respect of lands, 
part of which had been previously sold by the garasis 
and Goverrmieiit had attempted to revoke and cancel 
those sanads, and had subjected the lands to a full 
assessment on the ground that the garasis were not 
entitled to any of the said lands and that the sanads 
liad been granted by mistake, — Seld, that such 
attempted revocation, cancellation, and re-assessment 
were void and of no effect, and that the grantees 
were entitled to hold the lands on the terms mention- 
ed ill the sanads, but, so far as regarded the sold por- 
tion of the said lands, in trust for the vendees thereof 
and their heirs, representatives, and assigns. Qinnre, 
— Whether a Civil Court can give relief, either hy 
reforming or cancelling such sanads, against mis- 
takes, other than those relating to owiicrsliip, which 
may he found to exist in the sanads. DalsanG- 
BhAVSANG- V. CoiiLEOTOE OE KaikA 

[I. lb. R., 4: Bom.s 367 

39 , Liability to ejectment. — De- 

pendent taloolcdars. — Dependent talookdars re-admit- 
ted to temporai’y settlements for a certain niimher of 
years are not liable to ejectment at the close of those 
settlements. Hveogobind - Doss v. Kala Chand 
Shaha .... 6 W. R., Act X, 26 

40 , Dispossession. — Dependent 

talookdars. — Cause of action. — When a dependent 
talookdar, holding under a temporary settlement, has 
that settlement placed in abeyance by the Collector 
taking the collections into his own hands khas, the 
Collector’s act is not one of dispossession from which 
limitation can count, but limitation will reckon from 
the date when the purchaser, at a sale after the Collec- 
tor had ceased to hold khas, had himself made collec- 
tions, and so created cause of action by dispossession 
of the former talook.. Mtekoobdeef v. Raimmonee 
Chowdheain , . . .7 W. R.s 182 

■ ' 41 , ^ SMkmi talookclaxi riglit. — 

Daijment in lieu of shikmi talooJcdari right. — Where 
a shikmi talookdar accepted from Government a 
pottali, which admitted him to be a person having a 
riglit to a settlement, and gave him as a separate and 
distinct allowance under the head of expenses (in 
addition to the usual allowance for collections, &c.), 
the allowance which had, under the previous settle- 
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8. EXPIRATION OF SETTLEMENT— 

SMkmi talookdari -siglcit—oontinued. 

ment, been made to him under the head of malikana,— 
JELeld that if he had notice, and accepted the payment 
because he knew that his riglit as inalik of the sliiknii 
talook was no longer recognised, then the shikmi 
talookdari right came to an end at that time. Main- 
OODDEEK U . NXJEO COOMABEE DeBIA 

[24W.E.,247 

SETTLEMENT AWARD. 

-See Cases ukdee Act XIII oe_1848. 

SETTLEMENT OEEICER. 

See Limitatioh A.c% 1877, ART. 130 (1871, 
AET. 130) . I. L. R., 1 Bom., 586 

See Service Teittjee. 

[I. L. R.S 1 Bom., 688 

1. Bower of settlement officer, 

— Question of payment and right to possession 
hetmeen mortgagor and usufructuai'y onortyayee.—-' 
The duty of the settlement officer is to record the 
names of those wdiom he finds in possession of right, 
or whom he finds to have been wrongfully dispossessed 
of right within a certain period; but it is not bis duty 
to determine the question whether the mortgagor in 
a nsufrnctuary mortgage is entitled to possession by 
reason of the satisfaction of the debt out of the usu- 
fruct. Bhyeo Rai 'V. Golab Siitge . 3 Agra, 303 

2 . Pottwrs of in 

malciny entry in jtmirnahimdi. — A settlement officer' 
is hound to record in the jummahundi the existing 

, rights of cultivators, and cannot impose an enhanced 
rent without notice on those entitled. If he enters 
a higher rate in spite of protest, such entry does not 
conclude the tenant from ]3leading non-liability, 
Ledlie V. Dooega Monee Dossee. Watson '& Co, 
V. Doorga Monee Dossee » , 21 W, R., 410 

3. AciXIVoflSeS. 

— Application under Act X of 1859 ^ s. 28. — The 
powers which the Government was authorised by Act 
XIV of 1863 to confer on settlement officers w’ere 
limited to powers for the decision of suits- of the na- 
ture mentioned in section 23 of Act X of 1859, or in 
Act XIV of 1863, and there was no authority given to 
Government to invest settlement officers with any 
other of the powers ^yhich were vested in a Collector 
by Act X of 1859, consequently an application under 
section 28 of that Act could not be entertained by a 
settlement officer. Thaeooeee v, Diiuleep Singh 

[2 N. W., 261 

4 . Act XIV of 1863, 

s. 8. — Resumption and assessment . — The powers 
given by section 8 of Act X:IV of 1863 to a settle- 
ment officer, for the decision of suits of tlie nature 
mentioned in section 23 of Act X of 2859, or in Act 
XIV of 1863, did not give him power to try a right to 
resume and assess. Jeyohund v. Kabhoeee 

[2 N. W,3 244 : Agra^ E. B., Ed.j 1874^, 222 
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SETTLEMENT OEEICBB.— Power of set- 
tlement officer — continued, 

5 ^ Jpoiver to refer 

case to another officer for trial , — Act X of 1859, s. 
150, — Act XIV of lS63f ss. 8 and 10, — An officer 
employed in making or revising settlements of la.nd 
revenue and invested by the local Government with 
the po^rers described in section 8, Act XIV of 1863, 
was not thereby empowered to refer a suit, which he 
had jurisdiction to try by virtue of the provisions of 
the above mentioned section, to another officer for 
trial. The powers in section 8 of Act XIV of 1863 
■were the powers spoken of in section 150 of Act X of 
1859, and were distinct from the powers given to a 
Collector by the second clause of section 162. Section 
10 of Act XIV of 1863 enacted that if a suit for en- 
hancement of rent be brought before any officers 
empowered under section 8 to hear the same, such 
suit should be heard and determined by such officer, 
and it was not provided that he might refer it for 
trial and decision to another. Punchtjm Sing-H v. 
Hooemutoonnissa . . . 5"N. W., 64 

0^ JPoive?' to increase 

rent. — Consent of ryots. — Where increased rent is 
imposed in the course of settlement proceedings, the 
Collector’s juramabimdi must show the consent of all 
the ryots before they can be held to he hound by it. 
Ueazooddeen Mahomed o. McAlpine 

[22 W. B., 540 

7, Poioer of in Son 

tlial Peryunnahs . — liey. Ill of 1872, — Reference 
in settlement cases ^ — Quaere . — Whether, having regard 
to Roguliitioii III of 1872, and the notification by 
the Lieiitemiut- Governor, dated 7th May 1872, a 
valid reference can be made in a settlement case in 
tlie Southal Pergunnalis by a settlement officer. 
Taeusti Peosad Misseh IK Mahammad Chowdhey 

■IQ C. L. B., 555 

SHAEBS. 

See Company— Transfer of Shares and 
Rights of Transferees. 

Assignment of. 

See Insolvency— Order and Disposi- 
tion . . I, L. R,, 2 Bom., 542 

Defiiiement of— 

See Cases under Hindu Law— Parti- 
tion — Requisites for Partition. 

— Sale of— 

See Contract — Contracts for Govern- 
ment Securities or Shares. 

[2 Bom., 260, 2ncl Ed., 246 
2 Bom., 267, 2nd Ed., 253 
2 Bom., 272, 2nd Ed., 258 
3 Bom., O. C., 9, 69, 79 
1 Ind. Jur., N. S., 17 

Suit for redistribution of, after 

partition. 

See Jdrisdiotion of Civil Court— Re- 
venue Courts— l^ARTiTioN. 

[I. L. B., 4 Calc., 510 


SHABBS— 

Transfer of— 

See Bank of Beno-al. 

[I. L. B., 3 Calc., Sm 
See Cases under Company— Transer of 
Shares and Rights of Transferees. 

Transfer of EliaTes,—Blan7c 

transfer . — Cause of action. — Shares in the National 
Bank were sold by the allottee, and a transfer in the 
form req^iiired by the articles of association of the 
Bank was executed, but no name was inserted as 
transferee. The purchaser pledged theip with the 
I. P. L. and China Batik, and deposited with them 
the blank transfer. This Bank applied to the Na- 
tional Bank without producing a letter from the 
pledgor to register their lien, and on its refusal sold 
the shares to the plaintiff and delivered to him the 
transfer, also in blank. Tlie plaiutifi: inserted his 
own name in the transfer, and recpiested the National 
Bank to register the shares in his name. In an 
action against the National Bank to recover the 
price of the shares, — Reid that they were justified in 
refusing to register. Held also, that the plaintiff 
having' received back from his vendors the price of 
his shares, had no cause of action. Knowles v. 
National Bank of India . 2 B. L. B., 0, C., 16S 

2. : Transfer ly way of . 

pledye. — Right of transferee to hare transfer re- 
gistered and to have dividends. — A. and R., proprie- 
tors of indigo factoi'ies, sold them to the B, B, 
Company i receiving in part payment 1,000 fully paid- 
up shares of the company, which was a company 
registered under Act XIX of 1857, A. and B. co- 
venanting to indemnify the company from jill loss, 
and to guarantee a dividend of 8 per cent, for the 
term of two years. A., being indebted to C., depo- 
sited the shares with him as a security for tile debt. 
C, gave notice of this to the company before he 
made the advai}ec to H., and the company assented 
to the deposit. A. and B. afterwards became jointly 
indebted to the company, in respect of th e covenant 
and guarantee. Held that C. was entitled to liave the 
deposit of the shares registered in the books of the 
company, and to be paid dividends upon tlieni. 
PiETSCH V. Eastern Bengal Indigo Comfany 

[1 Ind. Jur,, N. S., 278 

But wlicre the deposit by A. was accompanied by a 
contract with a povver of sale of the shares, but no- 
thing was said about receiving the dividend, — Held 
that, under this contract of A., C. could not receive 
the dividend, though he could under a coiitempora- 
iieous general power of attorney from A. Royal 
Bank of India v. Eastern Bengal Indigo Com- 
pany . . .1 lud. Jur., N, B., 281 

3^ Blanh transfers . — 

Tenders. — On the 19th April plaintiff sold to defend- 
ants sixty shares in the N. Bank, to he delivered and 
paid for on Thursday, April 26tb. The sold note was 
as follows : — “ Baboo Ball Moluin Mullick. Sold by 
your order, and on your account, to Messrs. Peary 
Chand Mittra and Sons (Metcalfe Hall) sixty shares 
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SHARES. — Transfer of BhsxeB^contimed, 

in tlie N. Bank at E4 premium per share. (Signed) 
Sree Coomar Sircar^, Broker/' The honght note 
exactly corresponded. On the 23rd April plaintiff 
received from defendants the following: — “With 
reference to the sixty N. Bank shares sold by you, we 
shall thank you to send us three transfer deeds on 
Friday next, mz.^ two for twenty-five shares each, 
and one for ten shares.’’ On the 26th April plain- 
tiff sent to defendants sixty N. Bank shares, some 
standing in the name of M., and some in the name of 
R., accompanied by transfers, all executed by P. 
alone. These shares were all returned by the defend- 
ants, with the following memorandum: — “The ac- 
companying shares in the N. Bank purchased for 
delivery to-day are not in order.” Later oir the 
same day, the 26th, plaintiff took personally to defend- 
ants the same sixty shares with transfers, executed 
some by S, and some by P,, the name of the transferor 
corresponding number by number with the name in 
the shares. On this, as on the previous occasion, the 
name of the transferee was left blank. These shares 
were also rejected by the defendants as not in order. 
Plaintiff* then, on April 27th, about 1 P.M., had the 
shares registered in his own name, and, within two 
hours afterwards, sent them to the defendants with 
corresponding transfers, and with the following 
letter : — “ In compliance with request in your memo- 
randum of the 23rd instant, 1 now send you the sixty 
shares N. Bank, with three transfer deeds, and will 
feel obliged by your paying the amount to the 
bearer.” The defendants declined to receive the 
shares, and they were re-sold at a loss. The plaintiff 
never had any personal interest whatever in the 
shares, either on the 26th or 27th April, and was a 
mere henami holder for S. and P. The articles of 
association of the N. Bank required transfers to he in 
the form F. appended to Act XIX of 1857. The 
transfers tendered by plaintiff were on each occasion 
in that form. The defendants swore that the “ Fri- 
day, the 27th April, mentioned in their memorandum 
of the 23rd April, was inserted by accident, instead 
of Thursday,” the 26th April, and that they conse- 
quently rejected the tender on the 27th. Meld (1) 
that the contract as it stood on the bought and sold 
notes was a contract by the vendor (as in Stephen v. 
Me Medina) that “ io consideration of such a sum, I 
will execute any proper conveyance which you tender 
me.” (2) That the memorandum of April 23rd, 
coupled with the fact of the vendor having made 
tenders of transfers of the shares, was evidence 
enough to show that the vendor bound himself to 
tender a proper conveyance to his vendees. (3) That 
the document of conveyance must be complete at tbe 
time of tender, or capable of being then made 
complete. (4) The transfers, with a blank for the 
name of the transferee, were inconii)lete and insuffi- 
cient, the vendor showing no authority from K, and 
P. (5) That the Court below must deal with the 
question of fact, whether or no the mention of Fri- 
day, the 27th, instead of Thursday, the 26th, was a 
mistake ; and, semble^ that, if the defendants had 
received the blank transfers, and acted upon them, 
the waiver would have rendered them complete. 
LAIiL Mohun Mtjllioe V . Beaey Chand Mitter 
[1 Ind. Jur., N. S., 383 


SJEARBlB’^contm^ed. « 

4 ^ Sale of shares for future 

delivery. — Ref usal of purchaser to accept, — Readi* 
ness and willingness to deliver. — Pledge of shares 
to third person . — Where a contract is made for the 
future delivery of shares, and the purchaser, before 
the delivery day, gives notice to the vendor that he 
(the purchaser) will not accept the shares, the vendor 
is thereby exonerated from giving proof of his readi- 
ness and willingness to deliver the shares. Semble , — 
The mere fact that such shares are pledged to a third 
person is not sufficient to show that the vendor is not 
ready and willing to deliver them, if there is nothing 
to show that the pledgee is not willing to assist the 
vendor in carrying out his contract, and it being ap- 
parently for the advantage of the pledgee that he 
should do so. Daxabhai Dipchand v. Manikbal 
Vrijbhuean ... 8 Bom., A. C., 123 


5^ Rquitahle assign- 

ment of right to sue. — Readiness and willingness to 
deliver. — Tender. — Constructive tender . — A contract 
for the delivery of shares at a future day is a 
contract that can he assigned in equity, and the as- 
signee of such a contract can, in his own name, main- 
tain a suit to recover damages for its breach in the 
Civil Courts in India. In such a suit the plaintiff 
would be subject to any equities that might subsist 
between his assignor and the defendant. In order to 
support an allegation of readiness and willingness to 
deliver, an actual tender is not in all cases necessary, 
e.g., a tender will be dispensed with where the defend- 
ant has refused to perform the contract, or where, on 
the day for the performance of it, he has absconded, 
and, having closed liis place of business, has left 
no agent or other person to represent him . D AT AB H Ai 
Dipchakb V . Dullabheam Dayaeam 

[8 Bom., A. C., 133 


SHEBAIT. 

Bee Cases under Hindu Law — Endow- 
ment. 


SHERIFF. 

^ — Liability of— 

Bee Escape eeom Custody. 

[4 W. E., P. c., m 

6 Moore’s I. A., 467 

See Sale in Execution op Deceee— Set- 
ting ASIDE Sale — Rights oe Pue- 

CHASEES — RECOVEEY OP PUECHASE- 

MONEY „ . I. li. R .5 2 Boiin., 258 ' 


Sale by, under writ of fieri facia s. 

See Sale in Execution op Decree— Set- 

■ TING ASIDE SaL 33 — RiG-HTS OP Pi - 
CHASEES — RbOOVEEY of PURCK-O-r- 
MONEY . . I. Xi. R.J 1 Calc., t" 

[I. L. R., 3 Calc., SOb'. 

X, Eight to poundage.— 

faction of decree after attachment^ but before sale, 
—Certain immoveable property of the defendant was 
attached in execution of a decree which had been 
partly satislled by the proceeds of a previous sale in 

8 s 
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to 'pQundage-^eoniimed. 

execution. Before any proceedings for sale were 
taken under tlie attacliment, the defendant paid the 
balance and satisfied the plaintiff^s claim in full. 
Seld that the Sheriff was entitled to poundage upon 
the amount so paid in satisfaction of the debt, and 
satisfaction of the decree was ordered to he entered,, 
and the attachment withdrawn, subject to the pay- 
ment of such poundage. Koychijejt Dutt^ v. 
Aheena Bibi . • . I. li. B.j 2 Calc., 385 

Pbaeson 'y. Madhub Chtjnbee Ghose 

[I, L. B., 2 Calc., 387, note 

2. ‘‘ Debt levied hy 

execiition.^^—AmhiguUy in document: — Usage. — Uis- 
charge of defendant, JBffect of, on Sheriff’s right. — In 
a suit brought in the Bombay Court of Small Causes 
to recover Slierift^’s poundage on the amount endorsed 
on a warrant of arrest in execution of a decree ob- 
tained hy the defendants, and under which the plain- 
tiff, at the request of the defendants, arrested £[., 
wdio applied to the High Court under section 273 of 
Act VIII of 1859, and was ordered to be discharged 
from custody, the Judge found for the defendants 
with costs, subject to the opinion of the High Court. 
Meld (1) that the words “ debt levied by execution 
used in the table of fees for the Recorder’s Court, 
and continued in the subsequent tables, being ambi- 
guous, the rule applies that “ if an instrument he an 
ancient one and its meaning doubtful, the acts of its 
author may he given in evidence, in aid of its con- 
struction (2) tliat as the Sheriff is the officer of 
the Court, and his fees are received under its author- 
ity, it was unnecessary to refer the case hack to the 
Small Cause Court in order tliat evidence of usage 
might he taken ; (3) that having regard as wmll to 
the usage and practice of the Supreme Court as to 
the liability of the SherifE at the time the old tables 
of fees were settled, the words used must he con- 
strued as entitling the Sheriff to poundage upon his 
® executing a warrant for the arrest of a defendant in 
execution of a decree j and (4) that if the Sheriff’s 
right accrues. upon his executing the warrant, the 
subsequent discharge hy the Court of the defendant 
from custody ought not to divest him of it. Vinayae 
Vasctdev V. Ritchie, Stehaet & Co. 

[4 Bom., O. C., 139 

^ Compromise after 

attachment of property and before sale. — Where pro- 
perty is attached hy the Sheriff after judgment, and 
tlie parties come to a compromise before the Sheriff 
sells any of such property, the Sheriff is only entitled 
to poundage on the amount received hy the execution 
creditor in compromise of his claim. Ih the hat- 
ter OP Boh.bay Joint Stock Corporation. In 
RE Sheeipp op Bombay . 6 Bom., O. C., 22 

SHIJKMI TALOOKBAES. 

See Settlement— R iaHT to Settlement. 

. [W. E., 1864, 262. 

See Settlement— Evidence op Settle- 
ment. 

[3 W. R., P. C., 5 : 10 Moore’s I. A., 185 


SHIP, AESjSBT op— 

See Arrest— Civil Arrest. 

[1 Hyde, 253 

Deposit of security witli Mar® 

sRal. — Applioati07ifor arrest of deposit m another 
action. — Admiralty Court, Practice o/.— The ship 
M. having been arrested in an action promoted by 
the master of the ship A., for damage caused hy a 
collision, in which the A., with her cargo, was totally 
lost, deposited with the Marshal of the Court certain 
Government paper as security to answer the 'alleged 
' damage, on which the If. was released. The cargo 
of the A. had been insured, and on the loss thereof 
the Insurance Company paid the amount of the 
policy, and instituted proceedings against the J£ in 
respect of the loss of the cargo. Held, the Court 
had no power to grant an application by the Insur- 
ance Company for the arrest of the security in the 
hands of the Marshal, so as to make it answerable in 
their action. Triton Insurance Company i?. 
The Moorhill.” In 'BE The “ Mooehill ” 

[15 B. L. R., Ap., 3 

SHIP, EEGISTEEIHG OP— 

Britisli sMp. — Stat. 3 mid 4 

Viet,, 0 . 56. — Act X of 1841. — Ship built in foreign 
port. — A ship built in a foreign port in India in 
1817, within the limits of the Company’s charter, by 
foreigners, and which sailed under foreign flags 
until 1838, when it was then and thereafter owned 
hy and belonged to British subjects, resident at 
Bombay, held to be entitled, under the proclamation 
of the Governor General in Council under 3 and 4 
Victoria, Cap. 56, and the Act X of 1841 of the 
Legislative Council of India, to he registered at 
Bombay as a British ship, for the purposes of trade 
within the limits of the Company’s charter. Ceaw-» 

■ EOBD t). Spooner . 4 Moore’s I. A., 179 

SHIP, SALE OP— 

See Bottomry Bond ' . 5 B. L. E,, 258 
[6 B. L. B., 323 

X. Sale ill execution of decree, 

— Form of transfer. — Me-rchamt Shipping Act, s. 55. 
— liandani'iis to Eegistrar to register transfer . — 
Jurisdictio7i of Small Cause Court. — Execution of 
Small Cause Court decree. — The transfer of a ship 
should he in the form, or as near the form as may be, 
laid down by the Merchant Shipping Act i therefore, 
where a ship sold in execution was transferred by 
the Clerk of the Court, in a form usual in sales in 
execution, but quite irregular, having reference to 
the Merchant Shipping Acts, the Court refused a 
mandamus to order the Registrar to register the 
transfer. Queers, — TVhether a ship can be sold in 
• execution of a decree of the Calcutta Small Cause 
Court, and, queere, whether the Clerk of the SmaU 
Cause Court can execute a transfer of a ship, sup^ 
. posing she is saleable, in execution of that Coux’t’s 
decree. In tee matter oe the ship Shah Cal- 
lander ” . . 1 Iiid. Jur., H. S., 263 

2. ^ Contract beimen. 

British subject and non- British suljmt as to regis-’ 
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SiliPs SALE OP. — Sale in execution of>. 

decree — continued. 

iered ship in Calcutta. — Merchant Shipping Act^ ss, 
d3, 90. — Jurisdiction of Small Cause Court. — JSxeeu- 
tion of Small Cause Court decree. — Form of transfer 
to ptir chaser. — A.^ not a British subject, contracted 
with a British suhj.ect, for the purchase of a ship 
which was registered in the port of Calcutta in the 
name of Q. (also a British subject). A. and B. en- 
tered into the pontract as if both had been British 
subjects. Seld that, on the evidence, the parties 
contracted with reference to the Merchant Shipping 
Act, and that the intention was that a title under 
that Act shdiild be given. Seld also, that, although 
it turned out that A.\s nationality xn'evented the 
possibility of his being registered as owner, this did 
not affect the liability taken upon himself by B. to 
have himself put on the register as owner, or his li- 
ability to put A. in a position to have a change of 
ownership noted in the register under section 53 of 
the Merchant Shipping Act. Seld further, that B.^ 
not having had himself put on the register as owner, 
and not having put A. in a position to have- a charge 
of ownership noted under section 53, and B. having 
declined to take any further steps towards attaining 
either of these objects, A. was entitled, although he 
had got possession of the ship, to rescind the con- 
tract, and to recover back a portion of the purchase- 
money which he had paid, and also to recover damages 
for the breach of contract. The Calcutta Court of 
Small Causes had power to seize and sell a vessel in 
execution of a decree of that Court, and the haililf 
who sells the vessel is the person who ought to exe- 
cute the bill of sale to the purchaser. A British 
ship having, in execution of a decree of the Calcutta 
Court of Small Causes, been sold to a person cpialified 
to he the owner of a British ship, — Seld that it was 
necessary that the transfer to the purchaser should 
he by bill of sale as prescribed in section 55 of the 
Merchant Shipping Act, and the mere sale and deli- 
very to the purchaser did not pass a title to him. 
Esau Ahmed v. Jassim Binsaef 

[2 Ind. Jiir.5 S., 251 

SHIf^MElSTTB. 

1 . Consignment of goods . — Bills 

of exchange. — Presumption of payment of. — Sale of 
goods. — The plalntilfs in London and the defendant 
in Calcutta had dealings, which consisted in the 
defendant shipping jute cuttings and rejections to 
the plaintiffs in certain quantities, and within certain 
limits as to price, the defendant drawing bills on the 
plaintiffs in respect of such goods, which the plain- 
tiffs accepted. The plaintiffs alleged that there was 
an agreement between them and the defendant, that 
in case of shipments in excess of the limits given by 
the plaintiffs, they should at their option receive the 
goods on their own account, or treat them as con- 
signments on account of the defendant, hut the de- 
fendant denied there was any such arrangement. 
The defendant made several shipments in excess of 
the plaintiff’s limits, and the plaiiitilfs treated them 
as consignments on the defendant’s account, selling' 
them on defendant’s account and forwarding him 
account sales, and drawing hills on the defendant for 
any balance due to them in the transactions, which 

IV 


SHIPMENTS. — Consignm’ent of goods— 

continued. 

hills the defendant refused to pay. In an action 
brought by the plaintiffs for the balance due to them 
from the defendant in respect of the shipments which 
had been treated by the plaintiffs as consignments 
in the defendant’s account, the defendant admitted 
he had sold the bills and received the money for 
them ; they were produced by the plaintiffs, tbe ac- 
ceptors. Seld that the hills being produced by the 
acceptors after due date, and the defendant having 
received a notice of dishonour, and no demand for 
payment of tbe bills, the presumption was that they 
had been paid by the ]3laintrffs. In exercising their 
option of treating shipments in excess of their limits 
as on their own account or as consignments on ac- 
count of the defendant, the plaintiffs ‘were entitled 
to treat each shipment separately, and were not 
compelled to decide on an average of the shipments 
taken all together. Sheabman u. Flemin-q- 

[5 B. L. K..3 619 

2. ■ ' ' ' - — Bills of lading 

fraudulently signed . — Title of endorsees for 'ca.ltie 
against holder of maters receipts who has not paid. 
— The plaintiffs agreed with the defendant JT. If. to 
purchase and ship cotton on account of K. If., and 
to retain the mate’s receipts for the cotton so sliip- 
ped until tlie purchase -money should he paid by K. 
M. Under tins agreement the plaintiffs shipped 
G09 hales on hoard the Teresa. Before the greater 
part of the 609 bales had been shipped, and before 
paying for tbe same, K. 3£, without production of 
the mate’s receipts, induced the master of tlie ship 
to sign hills of lading for the said 609 bales, and eii« 
dorsed over tbe bills of lading for 310 of such hales 
to J. C. Sf Co., hona fide endorsees for value wi tb- 
out notice. In a contest between the plaintiff's, hold- 
ers of the mate’s receipts, and J. C. 4'^ Co., en- 
dorsees for value of the hills of lading of the said 
310 hales, it was held tliat the plaintiffs were entitled 
to the possession of the 310 hales to the exclusion of 
J. C. 4 Co. liAJABAM GoVIKDBAM U. BeO-WF 

[7 Bom., O. C., 97 

SHIFPING LAW. 

Certificates. — Suspension or can- 

celment of certificate . — Act I of 1859, ss. 201, 202^ 
—The local tribunal in India, appointed under sections 
201 and 202 of Act I of 1859, can suspend or cancel 
the British certificate of a master or mate, and for 
that purpose its report need not be confirmed by the 
local Government. Ex paetb Rubst. In the 
MATTEB OE STEAMSHIP JASON ” . 1 Mad., 270 

2 ^ — Collisioiio — Collision in port . — 

Port Rules, 18o6.—LiaMlitii of ship for ^ damage.-^ 
The ship T. having got adrift in a dark night, in con-* 
sequence of a coilisioii, the Imrhour-master tried to 
anchor her, hut failing to do so, as her cable jam- 
med, finally brought her up inside the ship A., which 
was moored oft’ the HowTah side of the Hooghly, this 
being the only berth the T. could then secure. The 
next flood swung both ships, and the T, fouled the -1., 
damaging her, and causing her to part her cables, in 
consequence of which she suffered further damage 
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SHIPPING LAW.—Collision—cowtoedf. . 
from subsequent collisions. The owners of the A. 
sued the T, for the whole damage done. The defence 
was that the promovents, by adopting certain pre- 
cautions, might have prevented the accident ^ that 
the T. being in charge of the port authorities was 
not liable, and that no care or skill on her part could 
have prevented the accident. The T. did not allege 
a liability of any of the vessels subsequently collided 
with. Maid that liability for damages occasioned by 
collision rests, primd facie, on the colliding vessel. 
That a ship in port is bound to be prepared for such 
exigencies only as might be expected to arise from 
the circumstances she knew to surround her, that is, 
a ship is protected by the port rules from liability 
for damage only when it is due to the acts or omis- 
sions of the officials in chai'ge of her. Seld also, that 
the ship is liable for all the consequences occasioned 
by an accident that results from any defect in her 
equipment, or want of care or skill of her crew, &c. 
Ik the mattes OE the “ TSALATTAt"’ 

[Bourke, Ad., 1 

Held on appeal, that an accident to the gear of a 
ship does not of itself alone render her liable for 
damages for a collision of which it is a remote occa- 
sion ; and that a ship at anchor in the port should 
keep a look-out, and he ready to take all reasonable 
means for her own safety in an emergency. The 
‘^Thalatta’" V. The “Anne’’ 

[Bourke, A. O. C., 87 

3^ Liability of ship 

for fault of pilot. — Fort Rules, 1856. — Act XXII of 
1855. — The ship H,, in charge of a pilot (acting as 
harbour- mas ter), when proceeding across the bow of 
the ship I. 8., which was at anchor, to take up a 
clear mooring, came into collision with and slightly 
damaged her, and this suit was for the damage so 
occasioned. Both sides relied on Act XXII of 1855 
and the Port Rules of 1856, the plaintiff contending 
that the officer in charge was not such officer as the 
said Act and Rules referred to ; and the defendant that 
he was. The suit was dismissed with costs. Held 
that a ship is primd facie liable for damages occa- 
sioned by a collision resulting from an error in judg- 
ment of the officer in charge of her. Held also, that 
a vessel is exempted from liability for the fault of a 
pilot in charge of her, — first, where a master is 
authorised to employ a pilot, and is exempted from 
responsibility if he elects to do so; and, secondly, 
where the employment of a pilot is compulsory, and 
the owners of the vessel so employing him are reliev- 
ed from responsibility for his misconduct : that the 
legislation regarding the employment of pilots and 
other officers in the port of Calcutta is contained in 
Act XXII of 1S55 and the Port Rules of 1856 : that 
where no special requisition is made by the port 
authorities, under Rules 2 and 7, a ship may move at 
her discretion in the port : and that it is unlawful, 
under section 12 of Act XXII of 1855, to moor a 
vessel ill the port without having a port officer on 
hoard to take command of the ship. In the mattee 
OE THE “ Hanovee” . . Bourke, Ad., 15 

4, — Collision from 

bore ill the river.-— Inevitable The ship 


^SHIPPING LAW. —Collision — continued, 

Thames was lying a mere hulk, waiting for repair 
when a bore drifted her stern foremost up the river, 
and she came into collision with another ship. No 
negligence was proved against the master, and the 
accident was held to be inevitable, and no costs were 
decreed on either side. Abdoola Rohoman Moosan 
u. The “Thames” , . Bourke, Ad., 21 

5 ^ i , - Moving vessel in 

harbour. — Act XXII of 1855. — Xegligence of 
pilots. — Bombay Harbour Rules. — Lights on vessels, 
Duty to carry or shoiv. — The taking of a steam-vessel 
in a trial trip from Mazagon to the sea and hack 
again is a moving of such vessel within the meaning 
of .section 12 of Act XXII of 1855. For such a trip, 
therefore, the employment of a pilot is compulsory. 
Where the employment of a pilot is compulsory bn 
hoard a vessel, and such pilot being on board, an 
accident happens tlirongh negligence in the manage- 
ment of the, vessel, it lies upon the owners, in order 
to exempt themselves from liability, to show that the 
negligence causing the accident was that of the 
pilot. If such negligence is partly that of the mas- 
ter or crew and partly that of the pilot, the owners 
are not exempted from liability. If it be proved on 
the part of the owners that the pilot was in fault, 
and there is no sufficient proof that the master or 
crew were also in fault, in any particular which con- 
tributed, or may have contributed, to the accident; 
the owners will have relieved themselves of the buT- 
then of proof which the law casts upon them. Ruks 
of Bombay harbour with regard to the showing cf 
lights by vessels in the harbour considered. Inde- 
pendently of special regulaiion or legislation, there 
is no general obligation by maritime law on sailing 
vessels, either under way or at anchor, to carry , 
a light throughout the night, although, for the sake 
of avoiding a misfortune,- it may undei; particular 
circumstances become their duty to carry or show a 
light. Although that is so, yet the Court will go 
some way to treat the dark boat as the wrong- doer ; 
and if a vessel he either under way or at anchor at 
night in a channel, |air way, or ordinary, track or 
path of other vessels, she is bound by general »mari- 
time law either to carry or sliow a light in order to 
indicate her position when other vessels are approach- 
ing her, and in sufficient time to enable them to 
avoid her. Muhammad Tusue v. Peninsudae and 
Oeientad Steam Navig-ation Company 

[6 Bom., O. O., 98 

0^ — - - Admiralty suit . — 

Roth vessels to blame. — Suit for damages by owners 
of cargo.— Costs. — The owners of cargo on hoard 
the H, sued the owners of the steam- ship S. for 
damages resulting from a collision which occurred 
between the H. and the S. The Court found that 
both vessels were to blame for the collision. Held, 
following the English authorities, that the- plaintiffs 
could only recover from the defendants half of the 
damages which' they had sustained. Held, also, fol- 
lowing the City of Manchester, 5 F. H., 221, 

; that in such suit each party should hear their 
^ own costs. OoHEEDA PooNSEY V. Steam-Siiip 
“ Savitei ” . . 1 . L. B., 10 Bom., 408 
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SHIPPING IiAW — oontinued. 

7 , Maritime lien.— of cargo 

to repair ship. — The captain of an English ship, 
being unable to raise funds on a bottomry. bond 
to repair damage caused to the ship by stress of 
weather, sold portion of the cargo for such purpose 
and repaired the ship. In a suit by the owners of 
the cargo against (1) the captain, who was one of the 
owners of the ship, (2) a mortgagee of the ship, and 
(3) the agent of the latter in whose name the ship 
was registered., to recover the value of the cargo sold, 

— Held (1) that the owners of the cargo were not en- 
titled to a personal decree against either the mort- 
gagee or his agent, inasmuch as the captam w'as not 
their agent to pledge their credit for moneys required 
for repairs i (2) that the owners of the cargo were | 
not entitled to a maritime lien on the ship which 
, would take precedence of the mortgage. Muthaya 
V . Muthaya . . . I. L. B., 5 Madj 334 

■ ■ ■■ . . . I- — ; — Atithority of cap” 

tain to hind) owners for repairs of ship . — The author- 
ity of the captain of a ship to bind her owners for 
repairs, and anything incidental thereto, can only ex- 
ist by reason of his being their special agent for the 
purpose, which he will be presumed to be only in 
particular cases of necessity. Bayley v. Taeuk- 
mauth Poeamanic , . Bourke, O. C., 263 

9, ^ Masier^s lien on 

ship for wages. — Act I of 1859, s. 58. — The master 
of a ship has by Statute (Act I of 1859, section 58) 
a lien upon the ship for the recovery of wages due. 
In the mattee of the Baeque “Anne"’ 

[2 Hyde, 273 

10, Master^ s lien on 

ship for wages. — Mepairs, Lien for. — Act I of 1859, 
ss. 55, 56 . — The Persia, on a return voyage from 
Jedda to Singapore, was driven into Bombay harbour 
through stress of weather. The owner, resident 
at Singapore, though frequently applied to, omitted 
to furnish funds to repair her, or to pay the wages 
of the iiiafiners; and the master being unable to 
raise -funds for these purposes on the credit of the 
ship or owner, on the application of the mariners the 
ship was, in order to levy their wages, sold by the 
Magistrate under the provisions of sections 55 and 56 
of Act I of 1859. The master, who had been en- 
gaged at Singapore, then brought a suit on the Ad- 
miralty Side of the High Court, to recover out of the 
surplus proceeds of the ship his wages up to the time 
when he could return to Singapore, and liis passage- 
money to that port. Held that he was entitled 
to recover such wages and passage-money. In ee 
THE Peesia/’ Ex paste Gahhnee 

[6 Bom.j O. C.j 138 

11 , Jjien on ship for 

repairs in port, — Ship in doeJe. — A ship in the 
river cannot he said to be delivered over to the pos- 
session of those who execute repairs ,* consequently 
no lien arose for repairs done. Secus , — If the ship 
had been under repair in a dock’ belonging to the 
plaintiffs, Shib Chundeb Bass u. Cochbane 

[Bourke, O. C., 388 


SHlPPIlSra OEDEB. 

1 . Construction of order.— 

to receive car go — The words “ready to receive 
cargo inserted in a shipping order mean that the 
ship, on the day named in the shipping order, 
shall he ready to receive a full cargo by whomso- 
ever offered, and not merely ready to receive the 
quantum of cargo mentioned in the shipping order. 
Tayeoe V. Beooke . . .1 Bom., Ap.j 48 

2, Measurement,-^ 

Right to have measurement taken. — "Where a shipping 
order authorised the receipt of “ 300 hales of cotton 
not exceeding 52 cubic feet measurement at the 
screw house, the fair meaning of the contract was 
taken to be, considering that it was a mercantile con- 
tract, and looking at the surrounding circumstances, 
that the measurement by which the parties were . 
to be hound was a measurement at the screw house ; 
and that if the agent of the defendants wms present 
there and passed the hales as of the proper measure- 
ment, or waived the right to measure and did not 
measure, the defendants could not afterwards insist 
upon a right to measure or go into an enquiry 
of what Avas the size of the bales. Schillizi & 
Co. V. Cox, Steel & Co. . . 17 W. B., 545 

SHEOPPS, USAGE OP— 

See Hund I— Liability on— 

[I. L. B., 1 Bom., 23 

SIGNATURE. 

Acknowledgment of,: by testator. 

See Wile — Attestation. 

[I. L. B., 1 Bom., 547 

Alteration of contract after— 

See Conteact — Altbeation of Con- • 

TEACTS— ALTEEATION BY PAETY. 

Comparison of— 

See Special Appeal — Grounds of Appeal 
— Eyidence, Mode of dealing with — 
Documentary Eyidence, 

[22 W. B., 272 

Cancellation of— 

See Contract — Alteration of Con- 
TEACTS — Alteration by the. Court.. 

[I. I». B., 3 Bom., 242 

of Jailor. 

See CiYiL Procedure Code, 1882, s. 87. 

[4 B. Ii. B., O. C., 51,; 

Proof of— 

See Eyidence— C iYiL Cases— Miscella- 
neous Documents— Signature. 

[1 Ma,d., 164 

See Eyidence Act, s. 73 . 21 W. E,., 6 
■ Sufficiency of— 

See Contract — Alteration of Contracts 
— Alteration by Party. 

[8 B. L. R., 805 
11 W, B., 216 
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SIGHATUEB.— Suffleieney ot'-contimed. j 

^ee Limitation Act, 1877, s. 19 (1871, 
s. 20 ) — Acknowledgment -OT Debts. 

[I. li. E., 1 AIL, 683 ! 

I. L. R., 6 Calc., 340 
I. L. B., 3 AIL, 347 

8ee Peactice— Ceiminal Cases— Signa- 

TUEE OK MAGISTEATE. 

[I. Ii, E., 6 Mad., 396 

See Waeeant ok Commitment. 

[I. L. E., 6 Mad., 396 

See Cases ifndee Will— Attestation. 

See Will— Execution . 21 W. B., 84 

Signature of Eajali. — Title 

without name. — A signature of a Rajah of the an- 
cient Nudclea family was held to he valid, even though 
it did not contain the name of any particular indivi- 
dual. Gunee Biswas n. Skeegop^l Paul Chow- 
DHE¥ . , s . . 8 'W. E., 395 

2 , Signature of Magistrate. — 

Lithographed stamp of signature. — A Magistrate 
ought not to use a lithographed stamp of his signa- i 
ture. Queen 'o. Dedab Nushyo 

[14 W. B., Cr., 81 

SIR JjANB. 

Description of. — ’Entry in remnue 

records, Effect of. — The mere entry in the revenue 
records of land as siT will not niake it sir land. Sir 
land is land which at some time or other has been 
cultivated by the zemindar himself, and which, al- 
though he may. from time to time, for a season, 
demise to shikinas, he designs to retain as resnmahle- 
for cultivation by himself or his family whenever his 
requhemeiits or convenience may induce him to re- 
sume it. Budley V. Bukhtoo . 3 H. W., 203 

SLAWDBR. 

See Pabties — Adding Parties to Suits 
— Plaintikes . I, Ij. B., 1 Mad., 383 

of title — 

See Declaeatory Decree, Suit eoe— 
Declaration OP Title. 

[I. Is. B., 1 Mad,, 65 

Action for slander.— La- 
cier. — Special damage.—kw action for slander can- 
not he brought jointly against several defendants : 
separate actions should be brought against each. 
Queer e , — Whether words implying ‘^you are a drunk- 
ard, thief, cheat, and the paramour of your sister-in- 
law, you bastard,^" applied to a Brahmin, are action- 
able per se without allegation of special damage. 
Nilmadhub Mookeejeb V. Dookeeram Khottah 

[15 B. I.. B., 161 

% Misj oind er . — 

Special damage . — An action for slander may be 
brought jointly against .several defendants where the 
words spoken are not actionable per se, hut only be- 
come so by reason of the special damage, which is 


SLANDSB.. — Action for slander— 

the result of the conjoint action of all the defend- 
ants. WOOZBERUNNISSA BiBEB V). MaHOMED HoS- 

SEiN . ^ o . . 15 B. Ii. B,, 166, note 

3 ^ Omission to gire 

courtesy title in petition. — The omission of a mere 
courtesy cannot he taken to he equivalent to slander- 
ing or libelling a man, and is not an actionable 
wrong. SiTARAMA Krishna Rayadappa Ranga 
Raz k Sanyasi Kazu Pedda Baliyaea Simhulu 

[3 Mad., 4 

4 ^ — — Slander and as~ 

sauU.— Special damage. — Special damages are not 
necessary to be jiroved in a case of slander and 
assault.’ Hossein a. Bakir Ali 

[W, B., 1864, 302 

5^ — : Verlial abuse . — 

Mindus. — Special damage. — In a suit between Hin- 
dus in' the Bombay mofussil, damages may be re- 
covered for mere verbal abuse without proof of 
actual damage resulting therefrom to the plaintiff. 
Kashiram valad Krishna v. Bhadu Bapuji 

■ [7 Bom., A. C., 17 

0^ ! Damages for ver~> 

lal abuse . — Damages cannot be claimed for mere 
verbal abuses or threatening language. Phool- 
BASEB Kobe v. Paejun Singh . 12 W. B., 369 

7, ^ Verbal abuse . — 

Special damage . — While C. was giving his evidence 
in open Court, in a suit of A. against R., A. with 
the object of inducing the Judge to disbelieve C/s 
testimony, said to the witness tliat he was a drunk- 
ard. 3 eld that the words were actionable without 
proof of special damage. Srikant Roy w. Satcori 
Shaha . . . . . 3 0. L. B., 181 

See Cases of Seeenath Mookbejee Komul 
Kuemoear . . . . 16 W. E., 83 

Kali Kumae Mitter «?. Ramgati Bhutta- 

CHAEJI 

[6 B. L. R., Ap., 99 ; 16 W. R„ 84, note 

Kanoo Mundle V. Rahumoollah Mundle 

[W. R., 1864, 269 

Gholam Hossein V. Hue Gobind Dass 

[IW. B.,19 

Tukee u. Khoshdel Biswas , 6 W. B., 151 

Osseemooddben V. Futteh Mahomed ■ 

[7 W. B., 259 , 

Goue Chundee Puteetundbe V. Clay 

[8 W. B., 256 

3^ : Defamation. — Ac- 

tion for abuse, iio special damage being alleged . — 
Damages, Measure of - — The rule of JEnglish law 
which prohibits, except in certain cases, an action for 
damages for oral defamation unless special damage is 
alleged, being founded on no reasonable basis, should 
not be 'adopted by the Courts of British India. If 
defamatory expressions are used under such circum- 
stances as to induce in the plaintiff reasonable appre- 
hension that his reputation has been injured, and to 
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SliAMBER.— Action for slander — continued, 

inflict on iiim pain consequent on such belief, the 
plaintifl; is entitled to recover damages without actual 
proof of loss sustained. iS&mble , — An action will not 
lie for vulgar abuse or hasty expressions ; but for 
malicious or culpable oral defamation aii action will ^ 
lie. Vindictive damages should not be awarded, and 
a distinction should be drawn in awarding damages 
when the defendant acts from carelessness and when 
he acts maliciously. In the latter case the plaintiff 
is entitled to full cmnpensation for the pain suffered, 
and in the former to a sum sufficient to establish 
his innocence of the charges made. Parvathi v, 
Mannar . . , . I. L. R.j 8 Mad. 5 175 

9. Cause of action. 

— Defamation . — Verbal ahuse. — Special damage . — 

A suit to recover damages for verbal abuse of a gross 
character he maintained without proof of conse- 
quential damage. Ibin Hosein v. Haidar 

[I. li. a., 12 Calc., 109 

XOa D efa m at to n. — 

Damages. — Consequential damage. — A suit for dama- 
ges for defamation of character involving loss of spe- 
cial position and injury to reputation will lie without 
proof of special damage. Varvatluv. I: L. 

M., S Mad.) 175, and Srilcant Mai v. Satcori SJiaJia, 

B 0. L. E., iSi, followed. Trailokya Nath Gho‘se 
n , Chundea Nath Dutt . I. L. B., 12 Calc., 424 

SLAUGHTER HOUSE. 

See Nuisance — Under Cetminal Proce- 
dure Codes . 7 B. L. E., 499, 516 
[25 W. R., Or., 72 

Offence of using unlicensed 

slaughter house.— JBeng. Act VII of 1S65, s. 7. 
‘‘—Slaughter house license . — Transfer of slaughter 
house. — It. was lined by the Deputy Magistrate for 
using an nnliceiised slaughter house. He suhse- 
queutly gave an ijara or lease to A. to carry on the 
business. R. was prosecuted again for evading the 
law by slaughtering cattle or allowing cattle to he 
slaugliteved"’ without a license. He was fined 11200 
by the Deputy Magistrate. On appeal to the Ses« 
sions Judge he was acquitted. On the motion of the 
Municipal Commissioners for a rule to set aside the 
order of the Sessions Judge, it was held {qyer Jack- 
son, J.) that M., hy giving a lease to A., had parted 
with his interest, and had ceased to have any power 
to allow or disallow the slaughtering of cattle ; that 
section 7 provides penalties only, and does not de- 
scrihe an offence or relate to a conviction. It is quite 
another question whether the act itself is an offence 
irrespective of section 7, and whether li. could be 
dealt with as an abettor. Per Mitter, J. (dissent- 
ing.)-— The Juc%e has found that the lease was given 
by M. with the avowed object of coiitiiming the 
slaughter iiouse, aud admittedly for the express pur- 
pose of evading the law; tlie case, therefore, falls 
within the express words of the section, ov allows 
cattle to be slauglitered.’^ In the matter op the 
PETITION OP THE MUNICIPAL COMMISSIONERS FOR 

THE Suburbs op Calcutta 

[6 B. L. R., Ap., 28 J 14 W. R., Or., 67 


SLAUGHTER HOUSE. — Offence of using 
unlicensed slaughter house-^continued. 

2. ^ Beng. Act VII of 

1865, s. 1. — Servant of Licensee . — No person is liable 
to any penalty under section 1, Bengal Act VII of 
1865, except a person wlio, witliout a license, uses a 
place or building as a slaughter bouse, either by ' let- 
ting it out for such purpose, or by employing ser- 
vants and otliei’s for tlie purposes of killing cattle 
therein; but a person who may he the mere servant 
of a butcher killing cattle in a particular slaughter 
house, or a butcher resorting accidentally or occasion- 
ally to a slaughter house for the purpose of killing, 
and killing an ox or sheep there, does not use the 
place as a slaughter house within the meaning of 
section 1, Bengal Act VII of 1865. Municipal 
Commissioners fob the Suburbs op Calcutta 
V. Zamir Shaikh . . .16 W. .R., Cr., 4- 

3 ^ Hotice to licensees of . 

slaughter house.— Peng. Act VII of 1S65.— The ' 

. length of notice to be given to persons liolding li- 
censes for carrying on slaughter bouses under Bengal 
Act VII of 1865, must be determined in each case 
according to its own particular circumstances. In 
EE Haldane , . , . 6 W. R., Or., 77 

SLAVERY. 

Act V of 1843. — ‘Mghomedan 

late. — Siiecessio n. — Will a . — Em a neip afed slaves . — - 
Assuming that, by the willa rule of the Mahomedaii 
law, the heirs of the master who emancipates a slave’ 
are entitled to the property of which the emancipated 
slave dies possessed to the exclusion of his natural 
heirs, the effect of section 3, Act V of 1843, which 
enacts ‘Hhat no person who may have acquired pro- 
perty hy inheritance shall be dispossessed or prevent- 
ed from taking possession thereof on the ground that 
the person from whom the property may have been 
derived w^as a slave, is to abrogate the rule of the 
Mahomedan law, and to secure the succession of the 
heirs of the emancipated slave, as if he had never 
been a slave. The provisions of the Act apply not 
only where the person whose property is claimed hasg 
been emancipated after the passing of the Act, but 
also where be lias been emancipated before its pass- 
ing. The exclusion of tlie natural heirs of an eman- 
cipated slave in favour of the heirs of his emancipa- 
tor, is a disability arising out of the status of slavery 
similar in its nature to the exclusion, under the 
Mahomedan law, of the natural heirs of an emanci- 
pated slave by a master or his heirs ; and since the 
general scope and object of Act Y of 1843 is to 
remove aU such disabilities, the Civil . Courts are 
hound, in construing it, to give it the widest reme- 
dial application which its language permits, and can- 
not, consequently, limit it to those cases only in 
which the person from whom property is inherited 
was a slave at the time of his death, when the words 
of the statute allow of its being applied to the pro- 
perty of any one who bad at any time been a slave. 
XJjMUDDiN Khan v. Zia-ul-Nissa Begum 

[I. L. B., 3 Bom., 422 : 5 C. L. R., 11 
L. R., 0 I. A., 137 

In the same case, in tlic Court below, it was held 
that the effect of Act V of 1843 is to prevent the 
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SLAVBEY.—Act V of 1H4B— continued, 

enforcement of any rights which would, if that Act 
had not been passed, have arisen out of the status of 
slavery; and a suit, brought by the heir of the 
master of a slave girl, emancipated by and married 
jrt, master, in his lifetime, to recover, as such 
..eiv, hC’" pr.")nerty in the hands of persons descended 
i ' V is one the cognisance of which is barred by 
: rev 3 of ebe Act. Ajmtjddin Khan v. Zia-xin- 

. ;,i Aaguth . . ■ . "12 Bom.s 156 

(.gbimifal cases). 

Penal Code, s. 370. — Buying or 

■p^sniy of girl as a slave.— B. having obtained 
poEsession of Z>., a girl about eleven years of age, dis- 
posed ox her to a third person, for value, with intent 
that such person should marry her, and such person 
received her with that intent, — Meld that E. could 
not he convicted of disposing of B. as a slave under 
section 370 of the Penal Code. Queen v. Sihundur 
BuMmty 3 W, W., 146^ remarked upon. Empeess 
OP India v. Ram Kijae . I. Xi. B., 2 All., 723 

2. - Treating Icidnap-^ 

ped girl as slave, — If, knowing a girl has been kid- 
napped, a person Avrongfully confines her, and sub- 
sequently detains her as a slave, he is guilty of two 
separate offences punishable under the Penal Code, 
Slavery is a condition which admits of degrees, and a 
person is treated as a slave if another asserts an 
ahsolute right to restrain his personal liberty, and to 
dispose of liis labour against his will, unless that 
right is conferred by law, as in the case of a parent, 
or guardian, or a jailor. Queen v. Sikundub 
Buhkut . , . , . 3F.W.,146 

OlUgation of 

Judge to try charge of.— The Sessions Judge was 
held bound to try the accused upon his commitment 
by the Deputy Magistrate on a charge, under section 
370, Penal Code, of having detained a woman against 
her will as a slave. Queen v. Pieman Ali 

,[16 W, B., Cr.. 73 

4 ^ ^ Meaning of term. 

— S. transferred to A. for R25 his rights in the 
person of B., a girl of thirteen years. In a docu- 
ment in which the transaction was recorded, B. was 
described as a vellati or slave girl purchased by S. 
from P,, — Meld that A. was guilty of buying B. as a 
slave within the meaning of section 370 of the Penal 
Code-. Amina v. Queen-Empeess 

[I. L. E .5 7 Mad., 277 

SMALL CAirSE COURT, MOPUSSIL. 

Col. 

1. JjAw of Small Cause Coubts, Mofus- 

siL . . . . . 5655 

2. JUEISDICTION 5655 

Geneeal Cases .... 5655 
Dwelutsq- OB Cabetingi- on Busi- 
ness . . . . 5657 

Account . . . . . 5661 


SMALL CAUSE COUBT, MOPUSSIL— 

continued^ 


2, JUEISDICTION—COMiimecf. Col. 

Act XL OF 1858 . . . 5662 

Alteenative Relief . • , . 5662 

Aebiteation .... 5662 
Aemy Act . - . . . . 5662 

Attachment .... 5663 
Aw ABB ..... 5663 
Claim to Peopeety ..seized in Ex- 
ecution. .... 5663 
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Conteact 5667 

Contribution .... 5672 
Copyeight . o , . 5675 

Costs ..... 5675 
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Municipal Commissioners . . 5692 
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Peisonee^s Testimony Act . . 5693 

Receivee ..... 5693 
Registeation Act, . , . 5693 

Rent ..... 5694 
Sale-peoceeds .... 5699 
Salvage ..... 5700 
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Title, Questions of . . . 5700 

Wages ..... 5702 
Wrongful Distraint , . 5702 
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{a) Execution of Deceee . . 5703 
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(c) Reference to High Couet . 5708 
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See Local Government. 

[I. L. B., 9 Mad., 112 
See Review— Power to Review. 

[I. L. 5 Calc,, 699 
See Cases under Special Appeal-Small 
Cause Couet Suits. 

— Claim under decree of— 

See Declaeatoey Deceee, Suit Fob- 
Declaration OF Title. 

[I, L. B., 3 Calc., 612 
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SMAIiL CAUSE COU ET, MOPUSSIL- 

continued, 

Clerk ofj Bond for performance 

of duties of— 

See Peincipal and Sijeety— Liability 
OF SuEETY . . I. L. B.j 1 AlLj 87 


Judge of- 


-Dis- 


See Sale in Execution of Degeee- 

TEIBUTION OF SALE-PEOCEBDS. 

[I. L. E., 3 All, 710 
I. L. E., 9 Bom., 174= 

— Jurisdiction of— 

See Attachment — Subjects of Attach- 
ment — Salaey. 

[2 B, L. E., A. C., 109 

See Bengal Rent Act, 1869, s. 98. 

[I. L, R„ 1 Calc., 183 
See Contempt of Couet — Contempts 
Geneeally . 2 B. li. R.5 A. C., 188 

See Ship, Sale of— 

[1 Ind. Jur., N. S., 263 
2 Ind. Jur., N. S., 251 

See Cases undee Special Appeal— Small 
Cause Couet Suits. 


Sxiit for rent in— 

See Res Judicata— Competent Couet— 
— Small Cause Couet Cases. 

[I. L. R., 3;Cale., 612 
I. L. R., 2 All., 97 
12 W, B., 290 

I. LAW OF SMALL CAUSE COB RTS, MOFUS- 
SIL. 

Law of Civil Courts. — Matters 

of contract hehveen Sindus . — In all matters of con- 
tract and dealing between Hindus, the law applicable 
in Civil Courts of the country governs Courts of 
Small Causes. WoODOY Chand Haldee v. Gooeoo 
Chuen Mojoomdae . . .13 W, R,, 148 

2, — Buies and orders in Military 

Code, — Meld that the rules and orders in the Mili- 
tary Code are not binding on a Small Cause Court. 
Raichand Manoal V, Abdulla Ameuddin 
Kotval . * . . 5 Bom., A, C., 99 


2. JURISDICTION. 


3» 


General cases.— XI of 

1865) s. 12.—Act XLII of I860) s. 6 . — Small Cause 
Courts have sole jurisdiction within their local li- 
mits, therefore an action for cattle, or the value of 
cattle, cannot lie in a Civil Court having jurisdiction 
within the local limits of a Small Cause Court juris- 
diction. Anonymous . 2 W. R., S. C. C. Ref., 5 


4. 


Suits cognisable 


hg Tillage Munsif under Mad. Heg. IV of 1816, s.5. 
— A Small Cause Court had concurrent jurisdiction 
to try suits for a sum not exceeding RIO, cognisable 
by a Village Munsif under section 6, Regulation IV 
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continued. 
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General cases — continued. 

of 1816. Parasoobama Pillay t?. Ramasawmy 
alias CooLLA Ramasawky . . 5 Mad., 45 


5. 


Suits cognisahle 


hy District Munsif in jurisdiction of Small Cause 
Court . — A suit was brought in the Small Cause 
Courts to recover two sums of money, one cause of 
action being for money lent, and the other for goods 
sold and delivei*ed. The amount of both claims was 
within the jurisdiction of the Small Cause Court, but 
the pecuniary claim in each case was cognisable by 
tlie District Munsif oo the Small Cause Court side. 
Held that the Small Cause Court had jurisdiction to 
entertain the suit. Aeunachellam Chetty v. 
Gangathaeam Aiyan . . .5 Mad., 287 


6 . 


Suit for sum on 


bond the whole amount of ‘which is beyond jurisdic- 
tion. — A Small Cause Court can try a suit for an 
amount within its jurisdiction, notwithstanding that 
it is upon a bond the amount of which is beyond its 
jurisdiction. Sukef. Monee Debia r. Hueeemo- 
HUN Mookerjee . , 6 'W. Re, Civ. Ref., 6 


7. 


Suit 


on Icahuliat 

under which more than M500 are faydble . — The 
jurisdiction of a Small Cause Court, in a suit on a 
kabuliat for damages not exceeding R500, is not 
affected because damages exceeding that sum may be 
payable under the same kabuliat. Smith v. Gopal 
Sheikh . . . 3 W. R., S. C. C. Ref., 14 


8 . 


Suit for portion 


of sum due under agreement . — Where the plaintiff 
sued for a portion of grain in the nature of net rent 
which had fallen due, that amount being within its 
jurisdiction, although the whole amount payable 
from first to last under the agreement would be in 
excess of its jurisdiction , — Held that the suit was 
cognisable by a Court of Small Causes. Nabasida- 
vuE V. Maeana Kaundan . . 2 Mad., 440 


9. 


Suit for interest 


on bond for more than M500 . — Where a suit was 
brought for- interest amounting to less than R500, 
due upon a bond for R1,000, not then payable, — 
Held that a Court of Small Causes had jurisdiction to 
try the case, the plaintiff having had a separate and 
complete cause of action upon the bond entitling him 
to recover the annual interest as it accrued due. The 
fact that forgery of the bond is set up as a defence 
makes no difference. An ante A N aeaiyanapp AIYAN 
alias Asvata Aiyan tJ. Ganapaty Aiyan 

[2 Mad., 469 

Chetu Naeayana Pillay v. Ayampeeumal Am- 
balom 4 Mad., 447 

10 , Separate causes 

of action each within Munsif jurisdiction . — Several 
claims, each of which separately is within the Small 
Cause Court jurisdiction of a District Munsif, may be 
joined together and form the basis of a suit in the 
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Small Cause Court. As where there was an agree- 
ment that defendant should occupy land for two 
years and deliver a certain quantity of paddy at four 
specified periods ^ in a suit for renU—Held tliat 
though the plaintih; might have sued for each instal- 
ment of rent as it fell due, the aggregate of such 
unpaid instalments should he deemed to be one cause 
of action. CaocEALiNaA Pillai v. Kumaha Vieu- 
THALAM . , . . .4 Mad.a 334 

11 ^ L Act XI of 1865.— 

Aet IX of 1850, s. 34 . — Cause of action, Dividing . — ■ 
There is no provision in the Mofussil Small Cause 
Courts Act (XI of 1865), similar to section 34 of the 
Presidency Small Cause Court Act, IX of 1850, 
which forbids a plaintiff’s dividing any cause of ac- 
tion for the sake of bringing two or more suits in the 
Small Cause Courts of the Presidency. Ume© 
Dholchahd u. Pm Saheb Jiva Miya 

[I. L. B., 7 Bom., 134 

Dwelling or carrying on 

Ibixsiness. — Dioellmg.” — Actual residence. — The 
actual presence of the defendant within the jurisdiction 
of the Court is not necessary, if he was there dwell- 
ing at the commencement of the suit, and a tempo- 
rary dwelling is sufficient to give jurisdiction to a 
Small Cause Court. Anantha Nabayana v. Pbeiya- 
Kone 5 Mad., 101 

Bivelling. — Casu- 
al residence. — Act XLII of 1860, s. 4.^Mere ca- 
sual presence, or even residence for a temporary pur- 
pose, without the intention of remaining, is not 
dwelling within the jurisdiction of a Small Cause 
Court within the meaning of section 4- of Act XLII 
of 1860. A person resided at Coimbatore hut had some 
cultivated land within tlie local jurisdiction of Oota- 
camund, to which place he came to answer another 
demand against him, — Held that he did not dwell 
within tli|3 jurisdiction of the Ootacainund Small 
Cause Coui’t. Saminatha Pillai v. Vabisai Ma- 
homed Ravattan . . .2 Mad., 304 

X4. ^ — ^ Temporary ab- 

sence. — Dwelling. — Act XI of 1865, s. S.— rAlthough 
a defendant may he temporarily absent from’ his 
dw'el ling-house, yet if he retains the same he will be 
held to dwell there within the meaning of the Small 
Cause Court Act XI of 1865*. To dwell in a place is 
to have one’s permanent abode there.- BIadho Doss 
'D. SiTA Ram . , . . 3 IN. W., 121 

15, Temporary ab- 

sence- from impnsomnent . — 'I'emporary 
imprisonment beyond the jurisdiction of a Small 
Cause Court was held not to bar the jurisdiction of 
that Court in respect of defendants who formerly re- 
sided within its jurisdiction and whose families con- 
tinued to reside within it,* the inference from the 
latter fact being that the defendants had an intention 
of returning to their former place of abode on tlie 


SMALL CAUSE GDUBT, MOFUSSIL— 
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Dwelling or carrying on business— 

nued. 

termination of their imprisonment. GoPAL Chun- 
DEE SlECAE ‘V. KhENODHAE MoOCHEB 

[7 W. R., 349 

10, : — Dwelling.— Tem- 

porary residence. — Attendance at race meeting . — - 
In the case of a person attached to a regiment sta,- 
tioned at Shajehaiipore, wdio had been gazetted to 
two years’ furlough in India, served with a siiiiimons 
issued out of the Small Cause Court at Meerut whilst 
attending a race meeting at the latter place in re- 
spect of a debt contracted beyond the jurisdiction of 
that Court, — Held that if he had not availed himself 
of furlough, hut was only present on short leave at 
Meerut, he was not dwelling within the jurisdiction 
of the Meerut Court, or if having availed himself of 
furlough, he retained his permanent residence at 
ShahjehUiipore, and merely visited Meerut, -for a few 
days, he was in that case also not dwelling at Mee- 
rut, hut, if having availed himself of furlough, and 
having retained no permanent place of residence at 
Shahjehanpore, nor having any permanent place of 
residence elsewhere, he attended the race meeting at 
Meerut with the intention of leaving that place after 
the races, and of proceeding elsewhere in the enjoy- 
ment of his furlough, in such case he must be held to 
have been dwelling at Meerut when the summons 
was served. Mayhew u. Tulloch 

[4 3N. W., 25 

17. ^Residence as do- 

mestic servant.— X suit is not maintaiiiahle at K. 
against a defendant who is employed as a domestic 
servant at M., and who is not showm to have any im- 
mediate or early intention of returning to X., where, 
his family are continuing to reside ^ the word dwell” 
in section 8, Aet XI of 1865, ifc being held, must be 
used in the strict sense of actual residence. PoEO-ASit 
Paeay V, Haghim . ... 7 W, R., 417 

18. Act XI of 1865, 

s. 8.— Place of dwelling .-—X servant residing within 
the jurisdiction of one Small’ Cause Court who has a 
family house within the limits of the jiirisdiction of 
another Small Cause Court in which his father lives, 
and which he himself occasionally visits, does not 
dwell within the local limits of the latter Court with- 
in the meaning of section 8 of Act XI of 1 865, and 
although the cause of action may have arisen there, 
a suit against him will not lie in that Court. Getstdf 
Malhaei Govis-d Atmaeam . 10 Bom., 409 

19 . ^ Suit against tcife. 

— Husband not in jurisdiction. — A suit against a 
woman living under the protection of her husb ind is 
not cognisable in a Small Cause Court, if at the time 
of the commencement of the suit, the husband does 
not dwell, nor personally or tbrongb a servant or 
agent carry on business, or work for gain, within the 
local limits of the jurisdiction of the Court. Bow- 
MAH V. Shawe . . . . . . 10 W. R.5 '240 
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20. -- — ^ Commission agent. 

— Mesidencet — Carrying on husiness . — A person wlio 
carries on 1)118111683 at a place by a commission agents 
to whom he only consigns goods, cannot be said to 
carry on business or personally to work for gain with- 
in the local limits of a Court where the commission 
agent resides. Gopee Mohto Roy v. Peotap 
Chtjndes Roy . . . .11 W. E., 530 

21. XI of 1865, 

s. 8.—~ Besidence. — Zemindari lusiness . — Zemindari 
business is not such business as is intended by Act XI 
of 1865, section 8, and mooktears and karpurdazes 
carrying it on are not servants or agents \yithin the 
meaning of section 11. Where zeinindars from the 
inofussil come in occasionally to the head-quarters of a 
Small Cause Court to prosecute or defend suits, settle 
business with creditors or for social intercourse or 
medical treatment, and remain in their boat or put up 
at the houses of their mookhtears and kurpurdazes, 
they cannot be said to have a lodging within the 
limits of the Court, such as is intended by section 8, 
explanation A. Nobin Chundee u. Bfeoba Kant 
Shaha 19 W. E., 341 

Anonymous Case . . « 23 W. B., 223 

22. — Act XI 0/1865, 

s, 9»--Suit against Agent of Governor General . — 
A suit against an Agent to the Governor General, on 
the part of Government, is substantially a suit against 
Government, and ought, under section 9, Act'XI of 
1865, to be brought in a Court having jurisdiction at 
the seat of Government. Roopun Tewaeee v. . 
buckle . . . ' . . IOW.R.,142 

23. Residence in Can- 

tonment, — Practising in Small Cause Court juris- 
diction . — Where a pleader resides' within the limits 
of a cantonment, and practises as a pleader within 
the jurisdiction of a Small Cause Court, both the Can- 
tonment Magistrate and the Small Cause Court Judge 
have concurrent jurisdiction over him to the amounts 
respectively cognisable by them. Shapueji Jehan- 
GiE V, Moeq-an . . ,4 Bom., A. C., IS'7 

24. — B'lvelling. — Act XI 

of 1865, s. 8 . — The defendant, an officer in a regiment 
stationed at Vellore, was sued for money due for the 
rent of a house occupied by him at Madras. While 
absent on leave on medical certificate, he rented the 
plaintiff^ s house at Madras, wdiere he was residing at 
the time of the institution of the suit ; hut he return- 
ed to Vellore previous to the hearing of the suit. The 
Small Cause Court Judge of Vellore held that the de- 
feudaiit was dwelling at Vellore at the time of the 
•institution of the suit within the meaning of section 

8, Act XI of 1865. Meld tliat there was nothing in 
point of law to prevent the Judge from affirming his 
jurisdiction. Kiss UN SiNU ’v. Stuet 

[5Ma4.,471 
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25. — — — Pefeiidani resid- 

ing out of jurisdiction. — Act XXIII of 1861, s, 4, 

— The provisions of section 4 of Act XXIII of 1861 
were applicable to Courts of Small Causes in the mo- 
fussil.- Anpuenabai V, Sakhaeam Jagannath 

[6 Bom., A. C., 256 

26. Cause of action, 

— Defendant residing out of jurisdiction. — Act 
XXIII of 1861, s, 4, — When a cause of action had 
arisen within the local jurisdiction of a Small Cause 
Court, hut one of several defendants resided out of 
such jurisdiction, sanction might be given, under sec- 
tion 4 of Act XXIII of 1861, by the High Court to 
the Small Cause Court to try the suit. Mathuea- 
DAS Jaujivandas V. Natha Baja 

[6 Bom., A. C., 131 

Moeue Ram Moobeb v, Kaeeaeee Siebae 

[18W.‘ B., 312 

27. Snit against 

joint obligors. — Act XLII of 1860, s. 21, — An order 
from the High Court was necessary to enable a Court 
of Small Causes to entertain a suit against several 
obligors, one of whom at the time of filing the plaint 
was neither resident nor personally working for gain 
within the limits of its jurisdiction. Such .order 
should be applied for after the reception of the plaint, 
upon a statement of the circumstances of the particu- 
lar case. Section 21 of Act XLII of 1860 was to have 
the same operation as if Act XXIII of 1861 had form- 
ed part of Act VIII of 1859 when it became law, 
Sabhapati Mubali V, Muttusvami Mud am 

[1 Mad., 103 

28. ^ Mad, Civil 

Courts Act III of 1873.—Aci JI of 1865, s. 8.— 
Since tbe passing of the Madras Civil Courts Act III 
of 1873 the general control over all the Civil Courts 
is vested in the District Judge to whom the applica- 
tion should he made. It is only in cases where the 
defendant is beyond the local jurisdiction of the Dis- 
trict Court, and the Court before whom the suit is In- 
stituted has not otherwise jurisdiction under Act XI 
of 1865, section 8, that a reference to the High Court 
is necessary. Anonymous . 8 Mad., Ap., 10 

29. Suit for debt 

against defendants loith joint UahiUty. — Act XXIII 
of 1861, s, 4 . — A suit for debt against two defend- 
ants w'hose liability was joint, hut one of -whom at the- 
time of filing the plaint was neither resident nor per- 
sonally working for gain within the limits of the juris- 
diction, might be tried by a Small Cause Court with- 
in whose jurisdiction the other defendant wnis resident 
at the time of the commencement of the suit, provid- 
ed an order was obtained from the Hig-h Court under 
section 4 of Act XXIII of 1861. Rbngiah Pillai 
V, Chinnasami Pillai . . 3 Mad., 374 

39 . — Joint bond ,- — 

One of parties out of jtiris diction, — Act ' XI of 1865;, 
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s. 12 . — In a suit bronglit on abend jointly executed 
by the defendants, one of whom resided in Calcutta, 
and the other within the jurisdiction of the MunsiFs 
Court at Alipore,— ^^^c^'that it was cognisable by 
the Small Cause Court, altliongh the authority of the 
High Court was necessary before it was tried, and 
therefore, under section 12, Act XI of 1865, the 
Munsif had no jurisdiction to try the suit. Khoda 
Basse Mistei v. Beni MandaIi 

[8 B. L. H., 719, note ; 14 W. R., 158 

31^ Account. — Suit ly gomashta 

for excess expenses. — A suit by a gomashta for excess 
expenses incurred by him over and above the amount 
of rents collected by him, was held to be cognisable in 
the Small Cause Court, notwithstanding that the 
nature of the defence might render it necessary to 
investigate the accounts of the mehal. Peosunno 
Chundee Roy v, Seeenath Sreemanee 

[7 W. B., 422 

32. Suit to recover 

balance of account by tehsildar . — A suit to recover 
the balance of nikasi papers furnished by defendant 
in Ins capacity of tehsildar, there being an allegation 
in the plaint tliat the defendant verbally promised 
to pay part of the sum claimed under the circum- 
stances mentioned therein, was held not to be cog- 
nisable by a Court of Small Causes. Srishtbedhub 
Bose v. Seama Churn Ghose . . 14 W. B., 63 

See Grant v. Ram Tonoo Bhoomick 

[10 W. R., 83 

33^ j^ct XI of I860, 

— S'nit for balance due on account of rents . — 
A suit for a balance due on account of rents collected 
from the plaintifts" zemindaris by the defendants’ 
father acting as agent of the plaintiffs, is a suit in 
which money is claimed as due 011 a contract within 
the meaning of section 6, Act XI of 1865. Where 
the amount claimed in such a suit does not exceed 
RSOO, it is cognisable by a Small Cause Court, not- 
withstanding it may ho necessary to go into the ac- 
counts of both parties to determine what is due. 
Dyebueee Nundun Sen «. Mudhoo Mutty Goopta 
[I. L. R., 1 Gale., 123 : 24 W. B., 478 

34. Suit against 

guardian and manager of propertg for rents collect- 
ed by Jhim.—rTrustee bound to account. — In a suit 
to recover, from the guardian of a minor and the 
manager of his property who had granted to himself, 
benami, a farming lease of the minor’s property, 
rents collected by him for which he did not account, 
— Xeld that the defendant could not he considered 
simply as an agent to collect plaintiff’s rents, but was 
hound as a trustee to account for the proceeds of the 
property, and that the claim was therefore not cogni- 
sable in a Small Cause Court. Ram Joy Mojoom- 
dar i). Keuas N ARAIK Roy . , 25 W. R., 75 
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35. 5 ^ principal 

against agent. — Question of accounts. — A suit by a 
principal against an agent for adjustment and inves- 
tigation of disputed items of account which could 
not be determined wdthin six weeks, and wdiich 
charged the agent with colluding with judgment- 
debtors, was held to he properly triable by the Civil 
Court, and not by the Small Cause Court. Krishna 
Kinkue Roy v. Madhub Chunber Chuckerbutty 

[21 W. R.., 283 

30 . Act XL of 1858, s. S.— De- 

fending suit without certificate , — A Court of Small 
Causes, constituted under Act XI of 1865, is compe- 
tent, under section 3, Act XL of 1858, to allow any 
relative of a minor to institute or defend a suit in his 
behalf without a certificate of administration, wdiere 
it has jurisdiction in relation to the subject-matter 
of the suit. Khanto JBewah v. Nund Ram Nath 

[15 W. R., 369 

37 . — Alternative relief.™ XI 

of 1863, s, 6 . — In a suit by A,, asking that B. might 
he ordered to fill up an excavation or to pay him B25 
as damages for the same, it appeared that there was 
no ground for the first relief sought. Seld, the suit 
was cognisable by the Court of Small Causes. Nanda 
Kumar- Banerjee v. Ishan Chandra Banerjee 

[1 B. L. B., A. C., 91 : 10 W. R., 130 

38. Arbitration. — Civil Procedure 

Code, s. 327 . — When a matter had been referred to 
arbitration without the intervention of any Court, a 
Small Cause Court in the mofnssil had jurisdiction to 
entertain an application, under section 327 of Act 
VIII of 1859, to file the award, provided it related 
to a debt not exceeding the amount cognisable’ by 
such Court, and the defendant resided within its 
jurisdiction. Elam Paramanick v. Sojaitdllah 

[IB. L. R., A. C., 43 : 10 W. E., 85 

Bridge v. Edalti Mancharji. Vithal Amba- 
EAM V. Dayabhai Muelidhar. 10 Bom., 54 

Gangappa V. Kapinappa , . 5 Mad., 128 

39 . Army Aot.—Army Act (44 and 43 

Viet., 0. 58), s. 144. — Proviso, — Jurisdiction. — Suit 
against a soldier. -r-Mxecution , — A suit for recovery 
of a debt will lie in a Small Cause Court as a Civil 
Court against a soldier in Her Majesty’s service up to 
judgment, under proviso to section 144 of the Army 
Act (Statute 44 and 45 Victoria, Cap. 58), however 
small may be the amount of the debt. The question 
whether the defendant is a soldier or not, arises only 
when the plaintiff seeks to execute his decree. 
Kisandas Budhmal V. Halpin 

[1. L. E., 10 Bom., 218 

40. Army Act (44^ 

and 43 Viet., c, 58), ss. 148 and 151 . — Courts of Be- 
quest, their jurisdiction.— Court of Small Causes^ 
Power of. — Construction of s. 151, .cl. 1, of the 
Army Act — The Army Act (44 and 46 Victoria, Cap. 
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58) gives jurisdiction to a Court o£ Small Causes in 
all actions of debt aiifj personal actions against per- 
sons subject to military law (other than soldiers in 
the regular forces) over which such Court would 
ordinarily exercise jurisdiction, and provides a Court 
of Requests (section 148) for those cases only where 
an action of the value of S,400 or under has to be 
brought against such persons at a place lying beyond 
the jurisdiction of any Small Cause Court. Meld^ 
also, that the words “ within the jurisdiction in 
section 151, clause 1, referred to ‘‘ actions and not to 
persons.” Sheeb Ali y. Peendeeg-ast 

[I.L.R., 13 Cale„ M3 

41. Attachment. — Attachment of 

immoveable proper by before judgment . — A Court 
which cannot attach primarily in execution of its de- 
cree, cannot attach in anticipation of it. A Small 
Cause Court therefore cannot grant an attachment 
before judgment of immoveable property. Maetham- 
MA V. Kittu Sheeegaea . . 6 Mad., 91 

42. Award.— AfJ of 1865, s. 6- 

— Liability arising under an award. — A liability 
arising under an award is not one of such a nature as 
to fall within the terms used in the Smstll Cause 
Court Act to denote the claims cognisable by such I 
Court. 'Gunbsheb v. Chotay Lal i 

[3 hr. W., 117 

Duejan Singh v. Sibia . . 7 H. W., 329 

43. ; — . Claim to property seized 

in execution.— A ci? XI of I 860 , s. 6 .— Title, Q^ues- 
. tion of. —A. Small Cause Court had no jurisdiction to 
entertain a suit by a decree-holder to establish his 
judgment-debtor’s title to property seized in execu- 
tion which had subsequently been released to a claim- 
ant under section 246, Act VIII of 1859, and to 
recover the value of the property from the successful 
claimant. Ram Dhun Biswas v. Kefal Biswas 

[1 B. L. R., S. N., 10 : 10 W. R., Ml 

44. — Suit to establish 

right to personal property and to recover value of it. 
— A suit on the part of an unsuccessful claimant to 
establish his right to personal property, and to 
recover the value of the same, is not cognisable by a 
Small Cause Court. Moozdeen Gazee v. Dino- 
BUNBHOO Gossamee . . 13 W, R., 99 

This latter case is not to he taken as extending the 
rule laid down in Mam BJiun Biswas v, Kefal Bis- 
was, 1 B. L. M., S. N., 10, in suits by unsuccessful 
claimants under section 246, Act VIII of 1859. 
PuNJH V. OoDOY . . .18 W. B-., 337 

See WooMESH Chundee Bose v. Muddttn Mohfn 
SiECAE . . . .2 W. R., 44 

And Anonymous Case 

« . [2 W. R., S. O. C. Ref., 5 

45. — — ^ Civil Procedure 

Code, 1877. — Owner to recover moveubU property 
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under B500.~The plaintiff was owner of moveable 
property attached in execution of a decree, and 
his claim to such property havipg been rejected under 
section 246 of Act VIII of 1859, he brought this suit, 
to recover possession. JKeld that the suit was cognis- 
able by a Mofussil Court of Small Causes. Qtiare , — 
Whether the new Civil Procedure Code (Act X of 
1877) prevents or allows a suit, like the present, to he “ 
brought in a Court of Small Causes. Nathu Ga- 
NESH V. Kaiidas Umed . I. L. B., 2 Bom., 365 

40^ Iq establish 

right to property attached under decree. — Jurisdic- 
tion , — Civil Procedtire Code, 1877, s. 283. — Act XI of 
1865, s. 12. — A suit brought by a defeated claimant, 
under section 283 of Act X of 1877, to establish his 
right to and to recover possesssioii of certain moveable 
property attached in execution of a decree of a Small 
Cause Court, is within the jurisdiction of, and must, 
therefore, under Act XI of 1865, section 12, be insti- 
tuted in a Small Cause Court. Goebhan Pema v, 
Kasandas Balaiukunbas . I. L. B., 3 Bom., 179 

47. Attachment of 

moveable property. — Suit to establish right, — Civil 
Procedure Code, s. 283. — A suit under section 283 of 
the Civil Procedure Code by a party against whom an 
order under section 281 has been passed to establish 
his right to moveable property attached in execution 
of a decree passed by a Civil Court, and for such pro- 
perty, the same being less than :E500 in value, is not 
a suit cognisable in a Court of Small Causes. Ilahi 
Buksh V. SiTA , . I. L. R., 5 All., 462 

43 ^ Claim for person- 

al property and to set aside order disallowing 
objection to its attachment. — Jurisdiction. — Act XI 
of 1885, s. 6. — A suit to recover moveable property 
attached in execution of a decree and damages for its 
wrongful attachment, and to set aside the order dis- 
, allowing an objection to its attachment, is not a suit 
cognisable in a Court of Small Causes. Mukand 
Lal V. Nasieud-bin , I. L. R., 4 AIL, 416 

49^ Suit for personal 

property. — Suit to establish right . — Civil Procedure 
Code^ s. 283.— Act XI of 1865, s. 6 . — A person wbo 
bad claimed moveable jiroperty attached in execution 
of a decree as his own, and whose claim had been 
investigated and disallowed under sections 278 to 
281 of the Civil Procedure Code, sued, the property 
being under attachment, the decree-holder and the 
judgment-debtor in a Court of Small Causes for the 
property or its value. Held that the suit could not 
properly he regarded as a suit “for personal pro- 
perty or for the value of such property,” within the 
meaning of section 6 of Act XI of 1865, hut must 
be regarded as a suit to establish tlie plaintiff’s right, 
in the sense of section 283 of the Civil Procedure 
Code, inasmuch as the plaintiff could not recover 
the property without clearing out of his way the 
order of attachment, which he could only do by 
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establishing* his right in the sense of section 283, 
and therefore the suit was not one cognisable in a 
Court of Small Causes. Jmiakiammal v. Vithena-^ 
dien, 5 Mad., 191 ; Kitndeme Naine Booche Naidoo 
V. Bavoo Lutchmeefaty "Naidoo, 8 Mad., 36; Got- 
dJtan jBema v. Kasmdas BalmuJcundas, 1. L. R., 3 
Bom., 179 ; CMiaganlal Nayardas v. Jeshan JRav 
BahukJiram, I. L. JR,., 4. Bom., 503 ; BalJcrishna v. 
JKisansingli, I. L. R., 4 Bom., 505, note ; and Radha 
Kishen v. Chotey Loll, 3 N. W., 155, dissented from. 
Godha jj. Naik Ram . I. L. B., 7 All., 152 

50. ^ — Suit to recover 

moveable property wrongly attached. — Suit to set 
aside order of Munsif. — A suit brought by an owner 
to recover moveable property of which he has been 
dispossessed by an attachment order, may, when the 
value of the property is less than R500, be main- 
tained in a Court of Small Causes, it being a suit for 
personal property. A suit ‘‘ to have sold by auction 
certain property in respect of wdiich the plaintilf 
obtained a decree for a right of lien,"’'’ and also to 
set aside the miscellaneous order passed by the 
Munsif,^’ is not cognisable by a Court of Small 
Causes. Eadha Kishen v. Chotey Lail 

. , [3 N; W., 155 

Baimokitnd V. Lbkheaj . 3 N. W., 156, note 

51. Suit to establish 

right to personal property seized in execution of 
decree. — A suit to establish the plaintilf’s right to 
the exclusive possession of personal property, of which 
the plaintiff and her husband had been dispossessed by 
actual seizure ill execution of a decree against the 
plaintiff’s husband, is cognisable by a Small Cause 
Court. Janaeiammal y. Vithenahien 

[5 Mad., 191 

52. Act XI of 1865, 

s. 6. — Suit as to title to property talcen in execution, 
— A suit brought by a decree-holder to have it de- 
cided whether moveable property taken in execution 
is or is not the property of his judgment-debtor is 
not a suit cognisable by a Court of Small Causes. 
Jethabhai Bhaiohand V. Bai Lakhh 

[6 Bom., A. .C., 27 

53. - — JPersonal pro- 

perty. — Suit by decree-holder. — A suit by a decree- 
holder to establish his right to attach and sell move- 
able property as belonging to his judgment-debtor, 
is not a suit for personal property within the 
meaning of section 6 of Act XI of 1865, and a 
inofussil Court of Small Causes has no jurisdiction to 
entertain it, even though the value of the property 
bo such as to fall within its pecuniary limit. Chha- 
aANiiAL NaCs-abdas V. Jeshan Rav Dalstjkheam 

[I. L. B., 4 Bom., 503 

BAiEBISHirA V, Kisansing- 

[I, L, B., 4 Bom., 505, note 
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Claim to property seized in execution— 

continued, ^ 

54. — Suit by oimier 

for personal property . — The tlefeiidaiit, wdio was a 
farmer of revenue, attached a buffalo for arrears due 
from a third party. In a suit brought by the plain- 
tiff for a declaration that the defendant was not en- 
titled to attach the buffalo, — Held that the suit 
should be filed in the Court of .Small Causes, inas- 
much as it was a suit by the owner to recover per- 
sonal property, and fell within the ruling in Cliha- 
yanlal N agar das v. Jeshan Rav JDalsiihhram, I, 
L. R., 4 Bom., 503. Pagi Paetap Hamir v. 
Varajlal Mulchand . I. .L. B., 8 Bom., 259 

55. Suit to declare 

moveable property not liable to attachmeni. — Civil 
Procedure Code, 1882, s.283. — Certain moveable pro- 
perty having been attached in execution of a Small 
Cause decree passed by the Court of a Subordinate 
Judge, a claim thereto was preferred by M. and 
rejected. M. then brought a suit in the District 
Munsif ’s Court for a declaration that the property, w'as 
his and was not liable to he sold in execution. The 
suit was dismissed on the ground that it was cognis- 
able by a Court of Small Causes, — Eeld that M. was 
not bound to sue for recovery of the property, and 
that the suit was not cognisable by a Small Cause 
Court constituted under Act XI of 1865, Mahomed 
Koxa V. Kasmi ’ . . I. L, B., 9 Mad., 206 

56. Civil Procedure 

Code {Act X of 1877),ss. 280, 281, and 283, — Goods* 
sold under execution. — Section " 283 of the Civil 
Procedure Code enables a party, against whom an 
order has been made in execution proceedings, to 
bring a suit to establish his rights, whatever they 
may be; but it says nothing as to the nature of the 
suit, or the Court in which it is to be brought. Whe- 
ther the party is to sue in the Civil Court, or in the 
Small Cause Court, depends entirely upon the nature’ 
of the claim and the right wliich is sought tb be 
enforced. Where goods have been illegally seized and. 
sold in execution, a suit by the owner thereof against 
the purchaser for the goods or their value, will lie in a 
Small Cause Court, if the value of the goods is within 
the amount limited by law for the jurisdiction of such 
Court; but if the plaintiff makes the decree-holder 
and the judgment-debtor parties to the suit, and re- 
quires a declaration of his right to the property, such 
a suit will not lie in the Small Cause Court. Shiboo 
Narain Singh v. Mtjdben Abby. Natabae Nandi 
V. Kalidass Pabi 

[I. L. B., 7 Gale., 6G8 ; 9 C. L. R., 8 

57. Suit for value of 

sheep wrongly attached and sold in execution of de- 
cree . — Where plaintiffs’ sheep had been attached in 
satisfaction ofya decree against a’ third party, and the 
second defendant had purchased the property at the 
Court sale, — Seld that a suit merely to recover the 
sheep or their value is cognisable by a Small (5ause 
Court. Kundemb Naine Booche Naidoo v. Ravoo 
L uxcHMEBrATY Naidoo , 8 Mad,, 36 
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2. JURISDICTION— 

53^ Cess. — Suit to recover' arrears 


of cess. — A suit brought to recover arrears of a cess 
is not a suit of the nature cognisable by Small 
Cause Courts. Kasim Ali t). Shadee 

[SH^W., 21 


59. 


Act XI of 


I860, s. 6. — Suit for zemindari ddie^ and cesses . — 
The plaintiff claimed from the defendants, as joint 
decree-hplders, a fourth share of’ the proceeds realised 
"by auction sale through the Court of the Munsif of 
certain houses, situtate on land subject to a village- 
custom whereby a proprietary due of the above 
amount was recognised and payable to the zemindar 
of the said land. The Division Bench of the High 
Court having referred to the Pull Bench the question 
whether claims for such zemindari dues or cesses 
were in the nature of suits cognisable by a Court of 
Small Causes , — MeM by the Full Bench that the claim 
as brought did not fall within any of the classes of 
suits cognisable by the Courts of Small Causes : aliter 
if the due was payable in virtue of a contract, 
NaNSU V. BoAED OE REVENtTE 

[I. L.R.,1 All., 444 


60. 


Suit to recover 


road cess. — dioad Cess Act {Beng. Act X of 1871). 
— A suit to recover road cess and public works cess is 
not a claim for money on a bond or other contract, 
but is a claim created and made recoverable hy a 
special enactment of the Legislature, and does not 
fall within the provisions of section 6 of the mofus- 
sil Small Cause Court Act. Davib v. Geish' 
Chui^dbb G-uha 

[I. L. R., 9 Calc., 183 : 11 C, L. R., 305 


61. 


-Act XI of 1865.- 


Jurisdiction. — Water-cess.^ — Payment by landholder. 
— Implied contract hy tenant to recoup. — If a land- 
holder pays to Government watOr-cess which his ten- 
ant is legally bound to pay, a Small Cause Court, 
constituted under Act XI of 1865, has jurisdiction to 
decide a suit brought by the landholder against the 
tenant to recover the' amount so paid by the land- 
holder. VeNSATEAMAYA V.. ViKAXA ‘ 

[I, L. R., 8 Mad., 4 


62. 


Contract, — Suit for breach of 

contract on failure to register. — A suit to recover 


money paid as the price of land in consequence of ven- 
dor’s failure to complete the bargain by registration 
of the deed of sale, is maintainable in a Court of 
Small Causes, being substantially a suit for breach of 
contract for sale of land. Chaeoo Khak v. Dooeoa 
MOEEi 9 W. B., 498 


63. 


‘Suit for value 

of produce not paid under contract.-— Wlieve a 


cultivator is a mere servant of the landlord, a suit 
for damages will lie against him in the Small Cause 
Court. If the cultivator is a tenant to whom the 
landlord has sub-let the land, a suit for non-fulfil- 
ment of his contract by the tenant will not lie in the 
Small Cause Court but in the Revenue Courts under 
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Act X of 1859. Sebenath Butt v. Dwaey Dhai,- 
LiE . ■ . ■' , 2 W. R„ S. O. C, Ref., 3 


64. 


Suit for payment 


in hind. — A suit to recover a quantity of rice (or its 
value R300) in return for some paddy which had 
been taken by the defendant under contract was held 
to be cognisable liy the Small Cause Court within the 
meaning of Act XXIII of 1861, section 27. DoM 
Kitmae V. SooEJo Dutt Stjemah . 22 W. B., 259 


65. 


Hindu so7fs li- 


ability, for family debt. — The manager of a Hindu 
family having borrowed money for a proper and 
necessary purpose — his sou’s marriage — gave a bond 
to secure the debt, — Held that a suit against the 
fother and son to recover the money lent was cogni- 
sable hy a Court of Small Causes under Act XI of 
1865. PujJA Kaeijppana Pillai v. Vieatjaeea . 
PiLLAi . . . , I. L. B., 6 Mad., 277 


66 . 


against sons 

in undivided family to enforce debt incurred hy 
father. — A suit against the undivided sons of a de- 


ceased Hindu father to enforce payment of a debt in- 
curred by the latter is within the jurisdiction of a Small 
Cause Court, and that jurisdiction is not ousted by a 
Xdea that the debt was contracted for immoral pur-i. 
poses, Gopal Keistna Sastei v. Ramatyanuae 
[I. L. B., 4 Mad., 236 


67. 


- Share of trees cut 


by tenants. — Second appeal. — A suit by a zemindar 
for one-fourth of the price of trees cut by tenants is, 
when based upon contract, one of the nature cogni- 
sable in a Court of Small Causes, and consequently, 
where the amount claimed is under five hundred ru- 
pees, no second appeal lies in such a suit. The pirin- 
ciple laid down in NanJcu v. Board of Bevenue, I. 
L. jS., 1 All., 4M, followed. Haei Sinq-h v. Baldeo 
Singh . . . I. L. B., 2 AIL, 905 


68 . 


Suit for share of 

produce of trees. — Landlord and ten.ant, — Wajib-til- 
Hurisdiction ofBevenue Court, — Second appeal. 


—A suit hy a landholder against a tenant for R130, 
being the value of a moiety of the produce of a grove of 
mango trees held hy such tenant, such amo'unt be- 
ing claimed in virtue of an agreement recorded in the 
wajib-ul-urz, and not in virtue of any custom or right, 
is not cognisable in the Revenue Court, but is cogni- 
sable in a Court of Small Causes, and consequently 
no second appeal in the suit will lie. Saenam Tewabi 
V. Sakina Bibi . . I. L. R., 3 AIL, 37 


69. 


Act X of 1859, s 
10.— Suit for share of value of crops. — The plaintiff 


as burghadar, to whom the defendant had sublet his 
jote land, for the purpose of raising crops of kalai, 
under a contract to share the produce between them- 
selves, sought to recover from the defendant R7-14 
as the value of his share of the crops which he (the 
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defendant) appropriated to Ms own use. The defend- 
ant denied the existence of any such contract, and 
contended that an action of this nature would lie only 
in the Revenue Court, and not in the Small Cause 
Court. Held that the plaintiff^s claim was not one 
for a sum exacted in excess of rent within the mean- 
ing of section 10 of Act X of 1859, and consequently 
the suit would lie in the Small Cause Court. Garib- 
ULLA Paeamanick d. Pakir Mahomeb Koltx 

[1 jB. L. R., S. isr., 13 : 10 W. R., 203 

70. Suit on contract' 

— Plaintiffs having obtained a sum from defendants 
on a bond, let certain land to tbem in ijaraforaterm 
of years on condition that the latter, after realising 
rents from the ryots, would give credit on account of 
interest on the said bond, pay rent due to plaintiffs" 
"landlord, and pay the balance to plaintiffs. Having 
failed in the engagements, defendants were sued in 
the Small Cause Court. Held that the suit was a 
suit on a contract, and was cognisable by the Small 
Cause Court. Hobin Chunber Vodro v. Kebar 
Hath Chuckerbutty . 16 W. R., 228 

71. against co- 

oontracior. — Stiit for money due on a contract . — 
Plaintiff, defendant, and another party had jointly 
and separately contracted with Government to do 
certain work, depositing security and stipulating that 
a percentage upon the worth of the work done should 
be retained in the hands of Government to meet the 
contingency of the Government incurring expense iu 
case of failure on the part of the contractors. The 
contract was completed by one of the contractors, 
who received the amount which had been deducted as 
above, and gave a joint receipt for the same. Held 
that there was nothing in law to prevent plaintiff 
from recovering from defendant his share of the 
said amount. Such a suit was not one for money 
due on a contract- and "was not cognisable by a Small 
Cause Court. Narain Doss v. Ram Coomar My- 
TEE ■ . . . .15 W. B., 513 

72. Act XI of 1865, 

s. 6. — Contract, Suit on . — The word ^‘contract"" in 
section 6, Act XI of 1865, was intended to include a 
suit to recover money received by the defendant to a 
share of which the plaintiff is entitled ,• the founda- 
tion of the claim being that the defendant with re- 
gard to the portion of the money which belonged to 
the plaintiff, received it for, and on behalf of, the 
plaintiff*, upon an implied contract to pay it over to 
him. SuNKtJR Lall Pattijck Gyawal Ham 
IvALEE Dhamih" . , .18 W. R., 104 

73. 

Suit to recover 

share in varshasan. — Claim on implied contract . — 
Suit to recover a share in a varshasan payable by the 
Gaekwar"s Government and received by the defend ■ 
ant as the eldest memher of the original grantee’s 
family, is cognisable by a Court of Small Catlses in 
the mofussil, the claim being one on an implied con- 
tract, viz., a contract, by the defendant, to pay to 
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the plaintiff money received by the defendant to the 
use of the plaintiff. SunJcur Lall Fattuok Gyatval v. 
Ram Kalee Hhamin, 18 W. R., 104, followed. 
Keshav JBhat v. Bhagirthi Bai, 3 Bom., A. C., 75, 
overruled. Rat an Shankar Revashankab v. 
Gulab Shankar Lalshankae . 10 Bom., 21 

See Bhimeav Jiyaji v. Bhimbav Govinb 

[11 Bom., 194- 

74. Suit to recover 

share of annual allmvance. — A suit to recover a share 
of arrears of a varshasan or annual allowance paid by 
the Gaekwur of Baroda to the defendant, in wliich the 
plaintiff alleged he was entitled to a third share is 
maintainable in a Court of Small Causes. Ratan- 
shankar Reva Shankar v. Gfeabshankar Lal- 
SHANKAR ... 4 Bom., A. C., 173 

75 , ^ Act XI of 1865, 

— Suit to recover arrears of annuity from 

endoived froperty. — In a suit by a .widow' of one 
of the descendants of the grantee of a varshasan or 
annual allowance paid from the Government treasury 
for the performance of religious service in a Hindu 
temple to recover arrears due to her husband’s branch 
of the family from another descendant who had re- 
ceived the whole stipend,— He/ d that this was not 
a suit for money due on a contract or for personal 
property or otherwise,” within the meaning of section 
6 of Act XI of 1865, cognisable by a Court of Small 
Causes in the mofussil, Keshaybhat v. Bhaqir- 
THiBAi . . . .3 Bom., A. C., 75 

70 . Act XI of 1865, 

s. 6. — Suit for money horrotved hy servant on under- 
standing it would he repaid hy master. — A servant 
borrowed on account of his master a sum of money 
which w'as partly spent in satisfaction of his master’s 
debt, and partly taken by the latter and spent for his 
own private purposes. Ho re-payment having been 
made by the master, the lenders took out a decree 
against the servant, who then sued the master to 
recover the money. Held that there w'as a legal 
presumption that the money was advanced on account 
of the defendant on the understanding that it would 
he repaid ; and that the action was one for debt witlx- 
in the meaning of section 6 of the Small Cause Court 
Act XI of 1865. Rash Monee Debia v. Rajabam 
SiEOAR 15 W. B., 86 

77. — Act XI of 1865, 

s. 6, — Suit for money onimplied contract . — Plaintiff 
took a lease from defendant, and a bakijai setting 
forth a certain sum (Rd73-10) as due from the tenants 
on account of rent, and on the faith of the bakijai 
paid that sum to the defendant. He then sued the 
tenants for the same, and w'as met with pleas either 
of payment to the defendant or of payments by 
assignment for the defendant’s debts. He then 
sued defendant for a refund. Held that the claim 
was for money due under an implied contract for the 
repayment of a sum under R500, and cognisable by a 
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Small Cause Court under Act XI of 1865, section 6, 
clause 4. Wuzeeb Mullick Sibcae v. Nitumbibee 
tosE ' . . . . 18 W. B.,.484; 

78. — — Implied contract, 

"■-'Contract to indem^iif-y against claim of superior 
landlord.-^lt A. buys a tenure at a public auction 
benami in tlie name of be impliedly contracts to 
indemnify JS. against the claims of the superior land- 
lord, and a suit by R. against A. to recover the 
amount of a decree obtained againsi, biin by the 
•superior landlord will lie in a Small Cause Court. 
Kadabessub Mookeejea V. Gooboo * Chubn 
Mookeejea . . , ' , 2 C. L. B., 388 

79. — Second appeal . — 

Relation resemhling contract , — Contract Act^ s, 70, 
— Act XI of 1865, s. 6. — On tlie death of K. a dis- | 
piite arose among her heirs as to the succession to the j 
share of a village of which she was the recorded pro- ' 
prietor. In January 1874 N., who was not one of 
her heirs and who was not a shareholder in such 
village, was recorded in the revenue register as liimbar- 
dar in respect of her share, and was so recorded until 
Rehruary 1878, when his name was expunged and 
the name of R., who was one of the heirs, was recorded 
as proprietor. In a suit by N, against B. to recover 
B70, being the amount he had paid on account of 
revenue in respect of such share for the period 
between January 1874 and February 1818,— Reid 
that the suit was one for damages under section 70 
of Act IX of 1872, within the meaning of section 6 
of Act XI of 1865, and accordingly of the nature 
cognisable in a Court of Small Causes, and no second 
appeal in the suit would lie. Nath Psasad v. Baij- 
kath , . . . I. Ii. B., 3 All, 66 

go, Bayment of 

revenue hy a person for another. — Suit for reim- 
bursement. — A suit hy the proprietor of one village 
who has been compelled to pay the revenue payable 
by the proprietor of another village for reimburse- 
ment is, where the amount of such payment does not 
exceed fiSOO, a suit of the nature cognisable in a 
Mofussii Court of Small Causes. Rath Frasad v. 
Baij Nath, L L, R., 3 All., 66, followed. Qijtub 
Busaik V, Abhb Hasan . I. L. B., 4 All., 134 

gl, — Relations resem- 

bling contract.— Act IX of 1872 {Contract Act), 
ss. 69, 70. — Fayment of land revenue. — Act XI of 
1865, s. 6. — The plaiiitilfs purchased land belonging 
to the defendant at an execution sale, at which it was 
notified that arrears of revenue were due in respect 
of the land. The plaintiffs paid such arrears, and 
also the arrears which had accrued in the period 
between the sale and the date the plaintiffs obtained 
possession. They then sued the defendant in the 
■ Munsif^s Court to recover the amount they had paid, 
— Reid that, with reference to the principle laid 
down in Nath Frasad v. Baij Nath, I. L. R., 3 
Calc,, 66, the suit should have been instituted in the 
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Court of Small Causes. In the mattee of the 
PETITION OF Ali Mazhae . I. L. B., 4 All., 152 

g2. Contribution.— Sw?: if for con- 

tribution. — A Small Cause Court has no jurisdiction 
to try a suit for contribution. Tamizubbin Mib- 
BHA V. Gaffue Khan . 7 B. L. B., Ap., 40 

83, Suit for contri" 

htiiion loliere there is no contract. — A suit for contri- 
bution, where there is no contract, express or implieds 
cannot be entertained by a Small Cause Court. Sbee- 
PHTTY Roy V. Lohaeam Roy 

[B. L. R., Sup. VoL, 687 : 7 W. B., 384 
Itcha Moyee Dossee v. Bama Soonbhbee 
Bosses . . . ,25 W, R,, 73 

84, Suit against co- 

sharer for money recovered on joint decree. — A suit 
against a co-sharer for a sum of money recovered by 
the plaintiff upon a decree which was joint property 
may he brought in a Small Cause Court. Hueo 
Moeun Roy v, Khettec Monee Dossee 

[12 W. B., 372 

85 , Suit for contri- 

hutio 7 i under joint decree. — Act XI of 1865, s, 6. — 

A Small Cause Court has jurisdiction to entertain a 
suit by one of several debtors against whom a decree 
for rent had been enforced against bis co-debtors for 
contribution. The meaning of the word “ contract 
in section 6, Act XI of 1865, considered. Goyinba 
Mxjneya Tieuyan V. Baph . 5 Mad., 209 

86, Decree against 

several defendants jointly , — Second appeal, — A suit 
for contribution not founded upon contract, but in 
respect of money for which the plaintiff and the 
defendants in the contribution suit bad been by a 
former decree made jointly liable, is not within the 
cognisance of a Court of Small Causes, which cannot 
deal with questions of equity. A second appeal will, 
therefore, lie in such a suit. Ram Buco Chittangeo v. 
Modoosoodhmt Faul Chowdhry, B, L, R., Sup, Vol., 
675, followed. Nath Frasad v. Baij Nath, J. L. R,^ 
3 All,, 66, distinguished. Futteh Abi v. Gun^a- 
NATH Roy 

[I. L. B., 8 Cale., 113 : 10 C. L. B., 20 

87, — Money paid in 

satisfaction of joint decree,— k suit for contribution 
for money paid by one "judgment- debtor in satisfac- 
tion of a joint decree against him and others cannot 
he entertained by a Court of Small Causes. Ram- 
lux Chittangeo v. Modoosoodhun Faul Chotvdhry, 
B. L. R., Sttp, Vol, 673 : 7 W, R., 411 ,* Shahoo 
MajeeY, Noorai Mollah, B. L, R,, Sup. Vol., 691, 
followed; Naihprasad v, Baijnafh, I, L* M.,3 All., 
66, dissented from. Bam, toy Subma v. Joynath 
SUEMA 

[I. L. B., 9 Gale., 395 : 12 C. L, B., 314 


iV 


( 167 ^ ) 


DIGEST OF GASES. 


( 5S74 ) 


SMALL CAUSE COURT, MOPUSSIL- 

continued. 

2 . JURISDICTIOIJ— 

CoiitribTition-~“<?ow^Mit«e<^. 

33^ ; — . Suit to recover 

a share of money recovered ly co-'plainti'ff' under a 
decree. — Act XI of I860 {Mofussil Small Cause 
Courts Act), s. 6. — Keld that a suit to recover a 
share of money which had been recovered by a eo- 
plaintrff niider a decree, was a claim for money dne 
on a contract, within the meaning of section 6 of the 
Mofussil Small Cause Courts Act (XI of 1865 ), and 
was therefore a suit of the nature cognisable by a 
Court of Small Causes, in which, under section 586 
of the Civil Procedure Code, no second ax^peal could 
lie. Debi Das v^ Lachman Singh 

[I. L. B., 7 All., 896 

39^ — Sindu law . — Co- 

parceners. — Family debt. — A decree having been 
passed against the plaintiff and defendant, undivided 
Hindu brothers, jointly for a family debt, and the 
decree-holder having levied the sum decreed from 
the plaintiff, a suit was brought by him in a Small 
Cause Court for contribution against the defendant. 
Held that, although that Court could entei’tain a suit 
for contribution, such suit could not be brought by 
the plaintiff against the defendant under the cir- 
cumstances of the case. Cheblapilla Rau Pan- 

THLIJ V. BALAEAMAKBISHNAMA PANTTJBH 

[I. L. B., 6 Mad., 424 

90 . •— — - Agency. — i?e- 

covery on joint decree. — Plaintiff and defendant 
having been co-sharers in a decree in which the re- 
spective shares of the cfecree-holders were definitely 
fixed, defendant amicably received from the judg- 
ment-debtor his own share and plaintiff^s share on 
her behalf. The latter brought the present suit to 
recover the same from defendant, whose plea was 
that the amount had been ]>aid to the plaintiff, 
Held that if defendant acted as agent of the plain- 
tiff, there was a contract implied between them that 
the former would recover what was due from the 
latter, and pay it over or account for it to her, and 
that therefore the case came within the jurisdiction 
of the Small Cause Court. Held that as the Sub- 
ordinate Judge before whom the case came in appeal 
was also Small Cause Court Judge, he might have 
dealt with the ease without referring the above point 
for the decision of the High Court. Shumbhoonath: 
Mozoomhae V. Kasheessueeb Debee 

[IS W. E.5 100 

. ■ 91. ^ 

— ■ Suit against co- 

sharer for contrihution in respect of Grovernment 
revenue, — A suit by a co-sharer for contribution in 
respect of Governn^ent revenue paid by him in excess 
of his quota is not cognisable by a Small Cause 
Court, as the extent of the share in respect of which 
contrihution is sought cannot be determined without 
. deciding a question of title, Kalee Nath Roy v. 
Nila Rah Pbeamanice . . 7 W. B„ 32 

m . 

92, y— — — Siiit for contri- 

ouHon %n resgect of money paid as revenue to save 
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Contribution — 

estate from sale . — A claim for money below E 50 G 
paid as revenue by one partner in an estate on ac- 
count of another in order to save the estate from 
sale is due under an implied contract between them, 
and is therefore cognisable by a Small Cause Court, 
Ram Money Dossia v, Pbaey Mohun Mozoomdae, 

■ [6 W. B., 325 

93^ fQ recover 

arrears of revenue comptilsorily paid . — A suit to 
recover arrears of revenue which the plaintiff was 
compelled to pay by the revenue authorities, hut 
which the defendant was liable to pay, is cognis- 
able by a Court of Small Causes, Paeasueama 
Chebttmbbaiyan V, Keistnaiyan . 5 Mad., 462 

94. Suit ly 00- sharer 

for contribution to Government revenue . — A suit by 
a co-sharer for contribution in respect of arrears of 
revenue x^aid by him in excess of his quota to save 
the entire estate from sale is not cognisable by a . 
Small Cause Court. Beommoeoop Goswamee v. 
Peannath Chowbey . . .7 W. R., 17 

95. - Suit for contri- 

bution by co-sharer loho has paid whole Government 
revenue . — Where one of several co-sbarers in an 
estate paying revenue to Government has paid the 
revenue due upon the whole estate to prevent it 
from being sold, a Small Cause Court has no juris- 
diction to entertain a suit brought by him against 
the other co-sharers for contribution. Rambiix 
Chittangeo v. Mododsoobhun Pattl Chowbhey 

[B. L. B., Sup. VoL, 675 
2 Ind. Jur., N, S., 155 : 7 W, R., 377 

Moboosoobhbn Mozoomdae V, Binbobashiny' 
Dossbe . . 6 W. B., Civ, Bef., 15 

00^ Suit for contri- 

bution . — Co-sharers. — No suit for contribution be- 
tween coparceners in a revenue-paying estate, or for 
contribution between cox)arceiiGrs in a jnmma, will lie 
in the Small Cause Court. Nobin Keishna Cha- 
KEAVATI V. Ram Kbmae Chakeavati. Bhnni- 
jan Bibi V. Maiiammab Hossain 

[I. L. E., 7 Gale., 605 : 9 C. L. B., 90' 

97 ^ Suit for share of 

revenue paid by mortgagee . — A suit by a mortgagee to 
compel a mortgagor to repay him the amount of 
Government assessment, which he has been com- 
pelled to pay when in occupation of the mortgaged 
property, is an obligation in equity to repay, anti 
is not cognisable by a Court of Small Causes. 
VlTHOBA BIN KeSHAYSHET ShABAJIEAY 

[6 Bom., A. C., 122 

93, ^ Suit to recover 

money paid to co-sharers as excess of renf.-—K suit 
to recover money alleged to have been paid in excess 
of plaintiff^s share of rent on account of his co- 
tenant was held to he a suit for contribution, and as 
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ContTCihutioTL^oontinued. 
siicli not cognisable by tbe Small Cause Court. Pi- 
TAMBOB ChTJCKBBBIJTTY BhYEIJBNATH PaxEET 

[15 W. E., 52 

, 99. — — ^ — — — — " ■ Suit cognisable 

hg Medenue Court. — Suit to recover money paid to 
prevent sale for arrears of ?ent. — The plaintiff sued 
to recover money paid in order to prevent his land 
from being sold at the instance of the defendant for 
non-payment of arrears of rent under Madras Act 
VIII of 1865j the plaintiff’s allegation being that no 
rent was due to the defendant. Held that the 
Small Cause Court had no jurisdiction, because the 
suit was cognisable before a revenue officer. Shatin- 
KABA SUBBIEN V. VeLLAYAN ChETTY 

[5 Mad., 179 

100. — - - Suit by surety 

against principal for recovery of money paid on his 
aoeouni.— Suit for contribution . — A suit by a surety 
for recovery of a sum not exceeding ItSOO, which he 
had to pay on account of his principal, is cognisable 
by a Small Cause Court. A suit for contribution is 
not cognisable by a Small Cause Court, unless there is 
a contract, express or implied, between the parties. 
Shaeoo Majeej v. Nooeai MoxLAn. Joneep v. 
l^ABoo. Bhabbt Chttnbeb Dijtt V . DENaAB Cope 

[B. L. B., Sup. Vol., 691 : 7 W. B., 386 

101. — Suit by one 

surety against another for contribution. — Act XI 
of 1860 y s. 6 .— A suit by one surety against another 
for contribution, where the sureties are bound by tlie 
same mstrimient, is a suit on an implied contract, 
and, therefore, within the jurisdiction of a Court of 
Small Causes. Oovinda JKuneya Tiriiyan v. JBapUy 
5 Mad., 200y and Maian Shankar v. GulahsJianJcar, 10 
JBom.y 21y follow^ed. Haei Teimbak v. Abasaheb 

[I. L. B., 4 Bom., 321 

102. Copyright. — Jurisdiction of 

Presidency Small Cause Courts . — Copyright Acts 
XX of 1817^ and XII of 1876, s. 1. — District Courts. 
— As the class of cases provided for by section 7 of 
tbe Copyright Act (XX of 1847) was transferred to 
the jurisdiction of the Calcutta Court of Small 
Causes by Act IX of 1S50, notwithstanding the 
express language used in section 7 of the Copyright 
Act, so by analogy the jurisdiction in the same class 
of cases arising in the mofussil was transferred to 
tlie jurisdiction of the mofussil Courts of Small 
Causes by Act XLII of 1860 and Act XI of 1865. 
But schedule i of Act XII of 1876, ameuding Act XX 
of 1847, has now re-transferred the jurisdiction in 
such suits to the District Courts. In the matteb 
OE THE PETITION OE HAMEEDOOLLAH. HaMEED- 

OOLXAH tj. Mahomed Aso-hue Hossein 

[I. L. B., 6 Calc., 499 : 7 C. L. B., 471 

, 103. Costs, — Suit for costs incurred 

in suit to compel registration of document. — An 
action lies in a Small Caust 5 Court for the recovery 
of costs incurred by the plaintiff in a suit to comiiel 
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Costs — continued, 

registration of a document. Chenghlta Rita 

Mhdali v. Thangatchi Ammax . 6' Mad., 192 

104. Customary payments.— , ^ 

Proprietary due, Suit for. — A suit for russnm (a 
proprietary due) not claimed as rent nor under a 
contract hut by custom, payable by cultivators in 
occupation of the land either as proprietors or ryots, 

is not of a nature triable by a Small Cause Court. 

Ebbahim Saib V. Nagasami Gtjeueax 

[I. L. B., 3 Mad,, 9 

105. Suit for inam- 

dar for proprietary dues.- — Suits for proprietary 
dues, to which the inamdar as the owner of the vil- 
lage lays claim, are not cognisable by a Court of 
Small Causes. They are not paid as rent, nor are 
they claimed under any contract. Subsamanian 
Chetti V. Pbince op Aecot 

[I. L. B., 2 Mad., 146 

106. — Suit for share 

of jujmans^ collections. — A suit fora share of tlui 
collections made from “ jujmans” in return for sin- 
ritual instruction is not of the nature cognisable by 
a Court of Small Causes under Act XI of 1865. 
Choonneb Laxx V. Goubee Shhnkub 

[1 Agra, 84 

107 . — Damages.— XJ of isOo^ 

s. 6. — Sait for damages for personal injury . — By 
section 6 of Act XI of 1865, suits to recover damages 
for personal injury cannot be brought in a Mofussil 
Small Cause Court, unless actual pecmiiary damage 
has resulted from the injury. That scctioii ex- 
cludes from the jurisdiction of the Mofussil Small 
Cause Courts suits for defamation, infringement of 
right, and the like, where no actual pecuniary dam- 
age has been sustained by the plaintiff, and where 
the measure of damages to he awarded is often a 
question of some nicety : but does not exclude suits 
for actual damages merely because, besides the actual 
pecuniary loss sustained, the plaint asks for somo- 
thiiig additional for loss of character, or other inde- 
finite injury. DuEGA Peeshad r. Asa Jolaha 

[I. L. B., 5 Calc., 925 : 6 C. L. B., 487 

108. — Suit for damages. 

^Loss of reputation.—WlievQ actual peenniai'y 
damages have resulted from personal injury, the suit 
for damages as a whole will lie in the Small Cause 
Court, even though it should include damages for 
loss of reimtation or other claim for diimages not 
cognisable in tbe Court. Gunga Nabain MoYTiiG 

Gudadhije Chowdhey . 13 W. E., 434 

Mansing Laxhng v. Theeam Doloye 

[22 W. B., 395 

109. Suit for dam-’ 

ages for malicious prosecution.— A suit propm-ly 
alleging a malicious prosecution and special pecuni- 
ary loss resulting therefrom is cognisable in a Small 
Cause Court. Sitabaman v. Susa Pixxai 

[2 Marl, 254 

8t^ 
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Damages — continued, 

XIO. : — Compemation 

for personal injury, — Actual pecuniary damage,-— 
The plaintiff in a suit for compensation for malicious 
prosecution claimed B200 as compensation ..for the 
mental annoyance caused him by such prosecution, 
and B25 the actual expense incurred by him in 
defending himself from the charge made against 
him. Seldi with reference to section 6 (3) and sec- 
tion 12 of Act XI of 1865, that the suit being one 
for the recovery of damages on account of an alleged 
personal injury, from which actual pecuniary dam- 
age had resulted, it was cognisable and should 
have been instituted in the Court of Small Causes 
having local jurisdiction. Ounga Narain Moytro v. 
GudadMir Choicdhry, IS IF. i2., 434,* and Brojo 
Soondur v. JEshan Cliunder Roy^ 15 IF. 5:,, 179, 
followed. Debi SmGrR v, Hae-uman XJpadhya 

[I. L. B., 3 All., 747 

111. Act XI of 1865, 

s. 6. — Suit for damage to crops . — The term “ dam- 
ages” in section 6 of Act XI of 1865, includes 
damages to crops, and a suit to recover damages for 
the wrongful reaping and carrying oft* the produce 
of certain fields is cognisable by a Court of Small 
Causes. Datje Sinha v, Eug-hnundun Sikha 

[3 H. W,, 101 

112. — - — Suit for value 

of produce carried off ly defendant cultivating 
plaintiff^s land ivithout consent. — A suit to recover 
the value of produce carried off without plaintiff’s 
consent from his land, which had been forcibly 
retained in the cultivation of defendant No. 1, 
assisted by defendant No. 2, was held to he a suit 
not for rent, but for damages. Karoo Kahar v. 
Natjboo Singh . . . 24 W. E., 380 

113. Suit for dam- 

ages for value of timber washed up and tahen away 
ly Government . — Where a landowner sued for dam- 
ages for the value of timber carried away by Gov- 
ernment after being washed on to his estate and to 
have his right declared as against Government to all 
timber that in future might he washed on to his 
estate,— JEhM, the suit was not one which w’-as cognis- 
able by a Court of Small Causes. Chutter Lall 
Singh - y. Goteenmenp . . , OW. E., 07 

114:, — — Suit to recover 

value of fishing -nets. — The plaintiffs sued the defend- 
ants in the Small Cause Court to recover the value 
of certain nets, the property of the plaintiffs, of 
which the defendants had taken wrongful possession, 
and damages for the loss sustained by the plaintiffs, 
in that they were unable to carry on their business 
as fisliertiien by reason of the detention of their nets 
by the defendants,— that the Small Cause 
Court had jurisdiction to entertain the suit. Ma- 
HETHAN V. SlJBBIEE ... 6 Mad., 34 
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Damages — continued. 

1859, ss. 81 and 88.— Certain moveable properties^, 
fishing nets, &c., having been attached under Act 
VIII of 1859, section 81, the suit was eventually dis- 
missed and costs awarded to the defendants, who 
thereupon sued the plaintiff's to recover damages sus- 
tained consequent on the attachment, viz., first, for 
what could have been earned by means of the fisbing 
nets, had they not been under attachment; and second, 
for injury suft'ered by the nets owing to carelessness 
and exposure. Held that the suit was properly cog- 
nisable in the Small Cause Court, and the Judge was 
at liberty to take into consideration both elements of 
damage. Such a suit would only he barred when 
compensation had been awarded under section 88 
of the Civil Procedure Code. Gobuebhitn Majhee 
V. Banee Chunbee Doss . . 21 W. B.,,375 

116. Suit for dam- 

ages for Ireahing wall, — In a suit for damages for 
breaking down and removing bricks from a wall, where 
defendant’s plea was bond fide purchase for value 
from plaintiff’s predecessor, and plaintiff replied that 
the sale was invalid, as one made by a Hindu widow 
without legal necessity, — Seld that the suit was 
cognisable by a Court of Small Causes. Shttmbhoo 
Chunbee Muilioh v. Pean Keisto MtriiLiOK 

[13W.E.,1G5 

117 . — Suit for dam- 

ages for omission to certify payments to the Court ,- — 
BLeld that a suit will lie in the Small Cause Court for 
damages sustained in consequence of decree-holder 
fraudulently omitting to certify to the Court the pay- 
ments made by plaintiff* in satisfaction of a decree 
out of Court, when there was a contract made that he 
should so certify them. Bhugoban Tantee v. Go- 
BiNB Chunbee Rot . , .9 W. E., 210 

j But unless there is actual damage the suit should 
' he dismissed. Mohim Munbul v. Kala Chanb 
Naek . . . « .13 W , E., 147 

118. — Suit to recover 

money paid to save estate from sale, — A suit to re- 
cover money as damages, measuring the loss to which 
plaintiff was put by having to pay on behalf of de- 
fendant money which defendant had agreed to pay 
out of the purchase-money in order to save from sale 
in execution of a decree an estate which plaintiff had 
purchased from him, is a suit cognisable by a Small 
Cause Court, from whose decision no special appeal 
lies. Ramguttt Gangooby v, Kuealee Peeshab 
Gangooby . ... 17 W, E., 446 

119. — ^ , Suit to recover 

money paid for defendant.— Act XI of 1865, s, 6,—^ 
A suit to recover money \\hich plaintiff has paid for 
defendant is in the nature of a suit for damages , as 
described in section 6 of the Small Cause Court Act. 
Gopab Suenokab V. Goyabam Siecae 

[13 W.:E.,;273 


115 ^ ■ Suit for dam- 

ages for illegal attachment, — Civil Procedure Code, 


120. Act XI of 1865, 

s, 6. — Stdt for damages , — A suit to recover the price 
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Damages ~~ continued. 

of the skin and flesli of an ox, brought by a Mabar 
who asserted an hereditary right to carry away dead 
animals of the village to which he belonged, and take 
their skins, is a suit for damages, and cognisable by a 
Court of Small Causes. Khaitdij VAiiAD Kehtj 'v. 
Tatia talad 7ithoba . 8 Bom., A. C., 23 

121. S'liit for dam- 

ages.-— -Act XI of ISBOf s. 6 . — An action to recover 
from the hands of defendants money collected from a 
landed estate which had been charged with the pay- 
ment thereof under an instrument to which the 
defendants had not been parties was held to be a 
personal action for damages within the meaning of 
Act XI of 1865, section G. BHUGOEUTTr Chukn 
Rajpaye V. Shaeoda Peeshad Sookul 

[22 W. B., 298 

122. Suit to recover 

as damages profits from service lands. — Mad. 
Meg. VI of 1831, s. 3 . — A Small Cause Court has jio 
jurisdiction to entertain a suit to recover damages 
ciaimecl in respect of the profits which the plaintiff 
would have derived from service inain lands by reason 
of section 3 of Regulation YI of 1831. Toppta 
PiLLAT V. Peddoo Pillay . . 5 Mad., 383 

123. ' ' ' Suit hy repre- 

sentative for share of debt due to deceased . — With- 
drawal of money on deposit hy other representatives. 
— Wrongful act. — The legal representatives having 
allotted the estate of the deceased in certain shares 
among themselves, a sum of money less than 11500, 
the entire amount of a debt duo to the deceased, -was 
deposited with a banker by the debtor, and was with- 
drawn hy certain of the legal representatives. The 
others thereupon sued in the ordinary Civil Court for 
their proportionate share. Seld that the suit was a 
suit for damages caused by the wrongful act of the 
defendants in withdrawing the whole amount, and 
was therefore cognisable by a Small Cause Court. 
Ktjmbunnessa d. SujAN . . 10 C. L. E., 31 

124. Suit for dam- 

ages for fraudulent co7icealment and misrepresenta- 
tion. — A suit to recover lv300 paid by plaintiff to de- 
fendant under a fraudulent concealment of the fact 
that defendant -was engaged as mooktear for another 
party who had brought a suit against plaintiff, and 
upon a fraudulent misrepresentation by defendant 
that he was conducting plaintiff’s case wlieii in fact 
he was acting for the opposite party, was held to be 
substantially a suit to recover damages for the injury 
sustained by plaintitf by reason of the fraudulent 
concealment and misrepresentation, and to be cognis- 
able by a Small Cause Court. Fatima Begum v. 
Moosa 18 W. B., 128* 

„ 125. — — Suit for dam- 

ages for withholding receipt for rent. — A suit for 
damages for withholding a receipt for rent is not 
cognisable by a Court of Small Causes, and therefore 
was held not to come under the purview of Act 
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Damages — continued. 

XXIII of 1861, section 27. Shoylenueo Geeb 
SUKNYASEE V. PATOO DoSS BUSANEA 

[23 W. R., 304 

X20. — Suit for recovery 

of money paid to hut misapplied hy ijaradar. — A suit 
for the recovery of money alleged to have been paid 
by the plainiiff to an ijaradar on account of arrears 
of rent, wlien the same has not been applied to the 
purpose for which it was given, or when a receipt for 
it is withheld from the plaintiff, is not cognisable by 
a Small Cause Court, but by a Munsif under section II , 
Bengal Act VIII of 1859. Beojonate Dey v. Shum- 
Boo Chunbeb Chattekjee . e IS W. R., 25 

127. Act XI of 1S65, 

s. 6. — Suit for overpayment hy mistalce. — Contract 
Act, s. 72 . — A suit under section 72 of tbe Con- 
tract Act to recover from a creditor tbe amount 
of an overpayment made to him by mistake is a suit 
for damages, within the meaning of Act XI of 1865, 
section 6, and is accordingly cognisable by a Mofussil 
Court of Small Causes. Badkunnissa v. Muham- 
MAD Jaf . . . I« L. B.j, 2 All., 671 

128. Declaratory decree. — Suit 

to determine coparceners rights in moveable pro^ 
perty.—A Small Cause Court has no power to en- 
tertain a suit for a declaratory decree. There is 
nothing to prevent a Small Cause Court from de- 
termining whether a person, who has been made a 
co-plaintiff and claims as a coparcener of the original 
plaintiff, has any right to the property sued for. 
The decree in such a case, if given in favour of the 
plaintiffs, must order that the parties do recover 
possession of the property sued for in such shares as 
the Judge may consider them to be entitled. A de- 
claratory decree of the relative rights of the parties 
cannot he made. Asbae Ali v. Jezuddii^ 

[I. L. R., 8 Calc., 399 

129. Sidt for declar- 

ation of right to hri7ig property to sale as liable to 
attachnent. — A suit in which the plaintiff sues for a 
declaration of his right to bring certain property to 
sale as the property of his judgment-debtor, cannot 
be entertained by a Small Cause Court. Rameshue 
Kulwae V. Behabee Seth 

[3 W., 208 : Agra., E. B., Ed. 1874, 254 

130. Suit for de- 

claration of right and for consequential relief . — A 
suit in which the plaintiff prays the Court to consider 
and declare his right as heir, and for consequential 
relief, is not within the cognisance of a Small Cause 
Court. Kola Ahbeb v. Sajha Ahimur 

[3 H. W., 105 

131. ; Act XI of mm, 

s. 6. — Declaration that bond is satisfied. — Claim for 
money on bond. — A claim for money on a bond as 
specified in Act XI of 1 865, section 6, does not include 
a case for a declaration that the bond has been 
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Declaratory deeree^co»^^^?^^^c^?, 
satisfied and is inoperative. A suit of tliat descrip- 
tion if inaintai liable, must be brought in the regular 
Court. Ague Mullice MujNdul v. Debnath 
Chatteejbe . . . 24W. R. 3 I 9 O 

3^32. Suit for declar- 

ation of right to moreahle property lorongfully 
Where a suit isbroughtfor property wrong- 
fully taken by the defendant praying for restoration 
of such property eitlier to the plaintiff directly or to 
some other person wholly or partly as agent for the 
plaintiff, it is a ‘'suit for property*’ within the 
meaning of the Small Cause Court Act (XI of 1865), 
and if the property is moveable and of less than 
R500 in value, the suit is then a small cause. Ac- 
cordingly where the plaintiffs, who were co -members 
with the defendants of a division of a caste, and as 
such, tenants -in-common with them of certain cook- 
ing vessels of less than RoOO in value, were excluded 
by the defendants from possession and common use 
of the vessels, and sought for a declaration that the 
plaintiff’s and the defendants were equally entitled to 
the use of the said vessels, and for restoration of the 
same to some third person who should hold them to 
the use of the plaintiffs and defendants, — Reid 
that the suit was not a suit for a declaratory decree, 
but for the recovery of property within the meaning 
of the Small Cause Court Act (XI of 1865), and as 
such, was exclusively triable by a Small Cause Court. 
The proceedings of the lower Courts were pronounced 
null, and the plaint directed to be I’eturned for 
presentation in the proper Court. Kalian Dayal 
Kalian Naeeb . I. L. R., 9 Bom., 259 

133. — ^ A suit for a de- 

claration of right by a person against whom an 
order has been passed under section 280 of the Civil 
Procedure Code, 1877, will not lie in the Small Cause 
Court. Mamdlian Biswas v. Kefal Bisioas, 1 B. L. 
JS„ B, iV. 10: 10 W. B., 141 ,* Moozdeen Gazee v. 
Binohundhoo Qossamee, 13 W, B., 99; and B^ooinesh 
Chunder Bose v. Muddun Mohiin Sircar, 2 W, B., 
44, discussed and explained. Shiboo Naeain Singh 
-y. Mudhen Ally, Natabae Nandi v , Kalidass 
Pali . I. L. B., 7 Calc., 608 : 9 C. L. B., 8 

3 , 34 .^ Decree. — Suits to recover cer- 

tain decrees, and claim to execute them. — In addition 
to a claim to recover certain decrees, amounting 
together in value to less than R.500, the plaintiffs 
claimed a decree authorising them to put the same 
into execution. The suit was not a suit of the nature 
cognisable By a Court of Small Causes. Balam 
Das r. Dwaeea Das . . 7 3N. W., 88 

3 ^ 35 ^ Suit on decree 

of Civil Court. — A suit cannot be maintained in a 
Small Cause Court in tbe mofussil to enforce the 
decree of a Civil Court. Manchhaeam Kalliandas 
■V. Baksiib Saegb Mie Mainudin Khan 

[6 Bom., A. C., 231 
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3_3@, j*Q^ Icdance 

due on decree of Small Cause Court . — A suit cannot 
he maintained in a Small Cause Court in the mofussil 
to recover the unsatisfied balance of a decree of such 
Court. Sandes r. Jomie Shaieh . 9 W. R,, 889 

137. — Suit for instah 

meni of decree under Act X toiih stipulation for 
execution of decree in default . — Where a defendant 
agreed to pay the amount of a decree under Act X 
by two instalments, and the remedy provided for the 
enforcement of the contract in the event of the de- 
fendant making default was the execution of the 
decree, and not a suit in tbe Civil Court, — Seld that 
a suit would not lie in the Small Cause Court to re- 
cover the amount of the second instalment. Aghoeb 
Chundee Mooeeejee y. Woomasoondeeee Debea 

[7W.R., 210 

133^ fo sgf aside 

decree of Small Cause Court. — A suit to set aside a 
decree of a Small Cause Court when no defect of juris- 
diction is manifest on the face of the proceeding, and 
where there is no reason to suppose that the decree 
was obtained by fraud or collusion, cannot be main- 
tained in a Court of Small Causes, Baka Soondubee 
Debbi V , Kaminee Bewa . 10 W. R., 352 

189. Deed. — Suit for reformation 

of a deed . — A Small Cause Court lias no jurisdiction 
to entertain a suit for the re-formation of a deed. 
Gulabhai Mondas V, Dayabhai Govaedhandas 

[10 Bom., 51 

140. Suit as to vali- 

dify of gift or deed of sale hy Hindu law . — A Small 
Cause Court has jurisdiction in cases iiivoiving ques- 
tions as to the validity or otherwise under the Hindu 
law of a deed of gift or a deed of sale. Geish 
Chundee Roy v. Gobind Singh . 17 W, R., 88 

See Roghooram Biswas r. Ramchundee Dobey 
[W. R., F. B., 127 : B. L. R., Sup. Vol., 34 

and Hueeeb Peesad Malee v. Koonjo Behaey 
Shaha . . Mai'sii., 99; 1 Hay, 238 

3_43_^ Dower. — Suit for doicer under 

Jeahinnamah . — A suit for the maujjil or exigible 
portion of dower due to plaintiff under a kabiii- 
namah is cognisable by a Small Cause Court, 1111 d{!r 
section 6 , Act XI of 1865, notwithstanding that ques- 
tions of very considerable difficulty may he raised in 
it collaterally with regard to the validity of the mar- 
riage. The decision of the Small Cause Court on 
such collateral matters has not the same effect as the 
decision of the Court which had jurisdiction to deter- 
mine them in a suit regularly brought for that pur- 
pose. Hala Khooey Bibee v. Basoo Koshye 

[17W. B., 512 

142. Suit for defer-. 

red doicer. — Act XI of I860, s. 6. — A suit for de- 
ferred dower or niuwajjal, payable to tbe wife by 
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the husband upon her divoree, or upon the husband’s 
death by his heirs out of his estate, is cognisable by 
a Siiiall Cause Court. Hayatunnissa Bibee xt. 
Asieooddeeh . , , 18 W. R., 304 

143. ■ — for fro - 

pertif oonveijed in lieu of dower. — Seld that a suit 
for ElOO would not lie in the Small Cause Court upon 
a deed by which the defendant conveyed to the jdain- 
tiff, in lieu of the amount (ElOO), due to her as a 
dower, a half share in all his property, moveable and 
immoveable, and under which deed, therefore, the 
plaiutih; was entitled to a moiety of all such iwoperty, 
but could not sue for the sum originally stipulated 
for. Neeloo Bebee v, Missee Biswas 

[6 W. R., Civ. Ref., 12 

144. Foreign judgment. — Juris- 

diction,- — Suit on foreign judgment. — A suit upon a 
foreign judgment is not cognisable by a Court of 
Small Causes established under Act XI of 1865. 
Anakattjl Nabayana Keishnan Karthayu r. 
Kooheei Bilo Piio . . I. U. B., 6 Mad., 191 

145 . on foreign 

judgment, — Judgment of Court of Isatwe State . — 
No suit is raaintainahle in a Small Cause Court in 
British India founded upon the judgment of a Court 
situate in a Native State. ,.Bhavanishane:ae She- 
TAKEAM V . PUESADEI KaLIDAS 

[I. L. R., 6 Bom., 292 

140. Government. — Suit to toMch 

Government officials are 'parties. — Act XI of 1865^ 
ss. 1, 6, and 9. — Local Government. — A suit, within 
the pecuniary and other limits prescribed for Courts 
of Small Causes, in which an officer of Government is 
a party, in his official capacity, may he entertained 
by a Court of Small Causes in the mofussil. The 
phrase “ Local Government ” used in section 9, and 
defined in section 1 of Act XI of 1865, does not 
apply to the Collector of a district, hut rather to the 
Governors or Lieutenant-Governors of Presidencies, 
or Commissioners of Provinces. Desaiji Makaji v, 
Hemadabli Imam Haidaebaksha 

[10 Bom., 308 

147 . Intestacy. — Suit for money as 

share under an intestacy. — The decree of a Small 
Cause Court was annulled as made wdthoiit jurisdic- 
tion in a suit to recover money as personal property 
in respect of a share under an intestacy. Geish 
Chijndee SiNan v. xIbna Dossee . 17 W. R., 46 

Nobin Chunbee Gossamee v. Deibo Moyee 
Dbbee . . , .17 W. R., 520 

148. Suit for posses- 

sion of personal property as heir under former 
decree. — A. suit for possession of personal pwoperty to 
which the plaintiff has been, by a decree in a former 
suit, declared entitled as heir of a third person, is not 
a suit coming within the second exception to section 
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6 of Act XI of 1865, and is therefore, where the 
value is not beyond the jurisdiction, cognisable by a 
Court of Small Causes, and consequently no appeal 
lies from the decree in such a suit. Moheshue 
Mondtjl V. Koibash Nath Mondul 

[7 G. L. R., 71 

149. Maintenance, — Sidt for 

arrears of maintenance. — Right to maintenance . — 

A Small Cause Court has jurisdiction only as regards 
arrears of fixed maintenance, hut not to determine 
the right to receive it. Bhugwan Chttnuee Bose 

Bindoobashinee Dossee . , 6 W. R., 286 

150 . Suit for arrears 

of maintenance. — Held that a suit by a widow for ar- 
rears of maintenance fixed by a Munsif ’s decree, where 
defendant urged non-liability on the ground that the 
property of xfiaintill’s husband was exhausted, and 
that defendant liad already brought an action in the 
Munsif’s Court for release from his liability, w'as not 
cogriisahlc by the Small Cause Court. Kamtnee 
Dossee v. Bishonath Shaha . . 9 W. R., 214 

Hema Kooeeee V. Ajoobhya Peeshab 

[24 W. R., 474 

151. — jSuit hy Sindu 

widow. — Held that a suit for maintenance by a 
Hindu widow is cognisable by a Court of Small 
Causes in the mofussil Jubal Kom Banchhob 
Mulii V. Hiea Mulji , . 4 Bom., A. C.j 75 

Ramchanbea Dikshit V. Savithbai 

[4 Bom., A. C., 73 

But see qiicere in Ramabai v. Teimbak Ganesh 
Desai . . . . .9 Bom., 283 

152. Suit for main- 

tenance . — In the absence of any special bond or other 
contract for the payment of maintenance, a suit for 
maintenance is not cognisable in a Court of Small 
Causes in the mofussil. Sidlingapa v. Sibatakoai 
Siblingapa . . I. L. R., 2 Bom., 624 

Nobin Kalee Debea v, Binbobashinbe Debba 

[5 W.B., S. C. C. Ref., 5 

153. Suit for main- 

tenance . — In a suit by a Hindu widow against her 
husband’s brother for an allowance as maintenance 
and for the expenses of a pilgrimage , — Held (follow- 
ing Sidlingapa v. Sidava kom Sidlingapa, I. L. R., 
2 Bom., 624) that the suit, although for a sum upder 
-R500, w^as not cognisable hy a Court of Small Causes 
under Act XI of i865, there being no allegation that 
the maintenance claimed was secured by bond or 
other special contrjict. JSfohin Kalee I)ehea\. Bindo- 
hasldnee Dchea, 5 IP. R., S. C. C. Ref., 5, followed. 
Apaji Chintaman Devbiiae V. Ganqabai 

[I.L.R„2 Bom.i G32 

j 154 . Act'XIoflSSd, 

I 5 . 5 ‘. — Civil Court . — Suit hy the mother of a child to 
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recover from iU father flie cost of Us maintenance. 
—A Maliomedan wifej divoYced by her husband while 
pregnant, subsequently gave birth to a son. The 
father refused to maintain the child, which was 
therefore maintained by the mother, who now sued 
the father to recover the amount expended by her in 
the child^s maintenance. Eeld that the obligation 
on which the suit was based was one, if it existed at 
all, that was imposed on the father by the laWj and 
did not arise out of any contract, express or implied ; 
hence the suit was one not cognisable by a Court of 
Small Causes, but by the ordinary Cml Court 

Nubbiei -y. Husbn Lal , 1. 1*. B., 7 Bom., 537 

3^55^ Suit for IreacJh 

of agreement for payment in nature of maintenance. 

Where the defendant entered into an agreement in 

writing with the plaintiS (the widow of defendants 
brother) to deliver to her every year a specified 
quantity of paddy by way of maintenance,— 
that the Small Canse Court had jurisdiction to enter- 
tain a suit for a breach of the agreement. Pau- 
PAMMA ®. Chinn A Buddy . . 5 Mad., 432 

1^50^ — Suit for main- 

tenance fixed ly decree of Court.--- k suit for main- 
tenance fixed by a Courts decree is not cognisable by 
a Small Cause Court. Pahlud Sinoh v. Ahlud 
Singh W., 91 


157. 

tenance fixed hy decree.— k 
for arrears of maintenance, 
ing immoveable property w 
inaititenance allowance, is : 
cognisable in a Court of 
Singh V. Ahlud Singh, 6 N. 
BAK ChAND V. JaNKI 


Suit for main- 

suit by a Hindu widow 
based on a decree charg- 
itb the payment of the 
not a suit of the nature 
Small Causes. JPahlud 
W., 91, followed. Dha- 
. I. X.. R., 5 AIL, 389 


Suit for arrears 

of maintenance fixed hy award. — A suit for arrears 
of maintenance, at a rate ascertained by an award, is 
not a suit of the nature cognisable by a Court of 
Small Causes {Quneshee v. Cliotay Lal, 3 JSf. W'., 117). 
The suit was bad, being based upon an aw’-ard in 
which the arbitrators had exceeded their powers. 
Du B JAN Singh SiBiA . . 7 IN', W., 329 

3^59^ Mesne profits.— solely 

for mesne profits, — A suit for mesne profits only, no 
other question arising, is cognisable by a Small Cause 
Court Sdngbam Singh y. Juggun Singh 
, ‘ [2 3Sr.W.,18 

100, Military men,— Military 

officer.— Military Court of Requests.— k Court of 
Small Causes has' no jurisdiction to try an action 
brought against a military o^^ic^^ in a military can- 
tonment where a Court of Bequests is established. 
Aboo Sait & Co. v. Abnott. Aboo Sait & Co. v. 
.DALE' .... 2 Mad., 439 

101^ Military Courts 

of Requests. — Act XLll of I860,— Act XLII of 
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1860, section 6, did not alter or interfere with the 
jurisdiction of the Military Courts of Requests con- 
stituted by Statute 20 and 21 Victoria, Cap. 66, sec- 
tion 67. Shanmuga V. Meddleton . 1 Mad,, 443 

102 . Ziahility of ■ 

Muropean soldiers and their native wives to Small 
Cause Court jurisdiction . — Reference to the High 
Court regarding the amenability of European sol- 
diers and their native wives to Small Cause Courts 
in actions for debt. Keefe v. Christie 

[5 W. B., S. C. C. Bef., 21 

103^ Eon- Commis- 

sioned officer in civil employ,— k non-commission- 
ed officer or soldier not serving in the army hut em- 
ployed in the civil department and residing beyond 
military cantonments, is amenable to the jurisdiction’ 
of the Small Cause Court as a Civil Court, even in 
cases below thirty pounds. Cohen v. McCarthy. 

[14 W. B., 231 

164. ^ European sol- 

dier acting as army schoolmaster. — A European sol- 
dier doing duty as an army schoolmaster, not being 
liable to a Court of Bequests, is not exempted from 
liability to a Cantonment Court of Small Causes. 
The Mutiny Acts give soldiers no privileges as to 
liability to jurisdiction or actions. Mabwady Bee- 
jABAJOO V. Haynes . . .6 Mad,, 83 

^ 3_05, ' — — Suit against 

military officer. — Military Court of Requests. — Mu- 
tiny Act, 1864, s. 103 . — An action was brought in a 
Small Canse Court against a military officer residing 
at M., at which the only other military persons sta- 
tioned were a staff officer and two sergeants. Meld 
that the Court had jurisdiction to try the case, the 
suit not being one exclusively cognisable by a Court 
of Requests under section 103 of the Mutiny Act of 
1864 Bastian V. Tireman . 2 Mad., 389 

166. Mutiny Act 

(30 and 31 Viet., c. 13), s. 99. — Camp-followers . — 
Jurisdiction of Civil Court. — The defendant, a 
native of India, attached to the mess of a European 
regiment stationed at Sinchal, was held to come 
within the provisions of section 2 of the Mutiny Act 
(30 and 31 Victoria, Cap. 13) as being a “ follourer 
in or of Her Majesty’s Indian forces,” and therefore 
to he, by section 99, exempt while in that position 
from the jurisdiction of the Civil Court. Nasirxtd- 
DiN V. Khodabaksh . . 2 B. L. B., S. 3N., 7 

S. C. Musseeooddeen v. Khoda Btrx 

[IOW.B.,388 

167. Military offi- 

cers. — The 99th section of the Mutiny Act (30 and 
31 Victoria, Caf), 13) exempts officers in all places in 
India, where any body of Her Majesty’s force may 
be serving, from the jurisdiction of the Civil Courts • 
in respect of personal actions. Where the defend, 
ants were residents of Sinchal and Jallapahar, and 
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afctaclied to the troops stationed there,'— Meld that 
they were not amenable to the jurisdiction of the 
Small Cause Court at Darjeeling. ' HossEiif v. Dice- 
ENSOH . . . ' . 'S B. L. E.., S. IST., 3 

S. 0. Hosseihbe V. Diozinson . 9 W. B., 112 

163 . Money illegally exacted. — 

Suit for money illegally exacted from ‘plaintiff . — 
Mcmlatdar^s order. — Mom. Act V of 1879, s. 87 . — 
A suit for an amount less than 11500, which the 
plaintiff alleged to have been illegally exacted from 
him by the defendant as rent, under a Mamlatdar’s 
order, — Meld to be cognisable by a Court of Small 
Causes, and not by a Subordinate Civil Court. Gakesh • 
Hathi V. Mehta Vyankatram Haejivah 

[I. L. B-., 8 Bom., 188 

109. — — — - Stiif to recover 

illegal exaction of rent. — A suit to recover an illegal , 
exaction of rent will not lie in the Small Cause 
Court. SxjEBO Chunder Doss v. Woomanunb Roy 

[11 W. R., 412 

1*70. — Suit to recover 

assessment hy Government officials levied wrongfully. 
— District Judge, Jurisdiction of. — A suit to recover 
less than R500, levied as assessment hy Govennnent 
officials, is cognisable by a Court of Small Causes ; 
and therefore, under section 27 of Act XXIII of 
1861, no special appeal lay. District Judges should 
ordinarily try such suits when brought in the Dis- 
trict Court, and should not delegate the trial to their 
assistants. Ramohandra Bhikaji v. Collector 
OR Rathaoiri . . , • 10 Bom., 305 

X71 Money Rad and received. — 

Suit for money had and received for plaintiff^ s use. 
— Implied contract. — Zemindar i due. — A zemindar 
as such claimed and realised from a tenant R20, 
being one fourth of the price of trees cut down and 
sold by the tenant, basing his claim on general usaire. 
The tenant sued to recover such money, denying that 
any such usage existed. Meld- that the suit was in 
the nature of one for money had and received by the 
defendant for the plaintiff^ s use, and therefore cog- 
nisable in the Court of Small Causes. Lachman 
Frasad v. Chammi Lai, I. L. R., 4 AIL, 6, followed. 
Collector or Cawnpore v, Redari 

[I. L. R., 4 All., 19 

1*72. — — Suit hy assignee 

of profits against limhardar. — The transferee of a 
mortgage of a share of an undivided estate sued the 
Inmbardar of the estate for the profits of such share 
for a certain year, the amount claimed being R500. 
Meld, regarding such suit as one for money had and 
received to the plaintilffs use, that it was one of the 
nature cognisable in a Court of Small Causes. 
Muhamdi Bsoam V. Abbas Ali Khah 

[I. L. B., 5 All., 531 

173. Money deposited 

under agreement to return mortgaged property. — C., 
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a mortgagee, the mortgage having been foreclosed, 
sued jD., the mortgagor, for possession of the mort- 
gaged property and obtained a decree for possession 
thereof. He suhseciuently agreed with i>. to sur- 
render the mortgaged property to him, if he de- 
posited the mortgage-money in Court by a specific 
day. D. borrowed the money for this purpose by 
means of a conditional sale of the property to L. and 
deposited it in Courts the deposit was made after the 
specified day, and consequently C. took possession of 
the property. The money deposited by D. remained 
in deposit, and while there C. caused it tq be attach- 
ed in execution of a money -decree he held against D., 
and it was paid to him. L. thereupon sued C. in the 
Munsiffs Court to recover the money which amounted ‘ 
to R350. Meld that the suit must be regarded as 
one for money had and received hy the defendant for 
the use of the plaintiff, and was therefore one cogUis- 
ahle in a Court of Small Causes. Lachman Prasad 
2). Chammi Lal . . I. L. R., 4 AH., 6 

174. — — ' Suit for money 

received for .plaintiff’’ s use. — When one of two or 
more joint creditors receives full payment of the debt, 
he does so under the implied contract that he will 
deliver their shares to the other joint ci*edi tors. Such 
implied contract falls under the purview of section G 
of Act XI of 1865, and a suit will lie in the Small 
Cause Court by a creditor to recover his share. 
Lachman Prasad y. Chammi Lal, I. L. R., 4 All., 6 ; 
Murp Mohun Roy v. Khettromonee Dossee, 12 W. 
R., 372 ; Sunkur Lall Fattuch Qyatoal v. Ram Kalee 
Dhamin, 18 W. R., 104, referred to. Sohan 
Mathfra Das . . I. L. B,, 6 All., 449 

3 ^ 75 , Suit for share of 

compensation awarded for land acquired for public 
purposes. — A suit was brought by some of the co- 
sharers in a patti of a mehal in which land had been 
taken for public purposes under the Land Acquisition 
Act, against the other co-sharers in the patti, for the 
proportion due to them out of a sum of money which 
had been awarded as compensation -for the acquisi- 
tion of the land, and which the defendants had re- 
ceived. Meld that the suit was one for money had 
and received for the plaintiff’s use, and was therefore 
cognisable by a Court of Small Causes. Sohan v. 
Muthura Das, I. L. R., 6 AIL, 449, followed. U mrai 
I?.. Ram Lal . . . I. L. B,, 7 All., 384 

X76. I Mortgage. — Money-decree on 

mortgage-bond. — A Small Cause Court has jurisdic- 
tion to give a simple money-decree in a suit upon a 
bond in which landed property is hypothecated. 
Doorhyae Roy v. Dflsingar Singh 

[12W. R.,367 

177. ■ — - — Money- deer eeon 

mortgage-bond. — 'fhe Small Cause Court has, no 
jurisdiction in the case of a claim for money due 
under a bond for less than R500, where tim property 
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pledged under tlie bond is made liable. Teipooea 

SOOIS'DITEBEI ' 0 , KoZEASH ChUNPBE BoSB 

[15 W. R., 265 

173, Suit to enforce 

contract 'pledging moveahle proper tg. — Plaintiff sued 
for recovery of a sum of money lent upon the pledge 
of personal property, apd asked that the moveable 
property pledged might be declared liable. Meld 
that a Small Cause Court had jurisdiction to enter- 
tain a suit to enforce a contract pledging moveable 
property. Appavu Pillai ®. Sitbbaya Muppen 

[2 Mad., 474 

3 ^ 79 , — Suit on bond 

hypothecating land. — In a suit for money due on a 
bond in which the payment is secured by mortgage 
of immoveable property, the Judge of a Small Cause 
Court is competent to try whether any debt is due 
upon the bond or not ; but he cannot declare whether 
or not the particular land mentioned in the bond is 
charged for the payment of the debt, nor can he at- 
tach the land in execution of the decree. Kam She- 
■wtrK Sahoo 13. PuTTO Eoy . . 12 W. R., 184 

Webb v. Ring hid en . , 14 W. R.. 214 

180. Suit to recover 

money on bond and to declare lien on property 
mortgaged ly bond. — A suit, the object of which is 
not only the recovery of money due upon a bond, bnt 
also a declaration of the plaintiffs lien on the pro- 
perty mortgaged by the bond, is not cognisable by 
the Small Cause Court. Ram Naeaxan Mookerjee 
V. Saeoda Debi . . 6 B, L. R., Ap., 39 

131. Suit for enforce- 

meni of hypothecation against moveable property . — 
Act XI of 1865 {Mofussil Small Cause Courts Act), 
s. 6. — A suit was brought in a Small Cause Court to 
recover a sum of money from the defendants person- 
ally, and by enforcement of hypothecation of certain 
cattle by their attachment and sale. The cattle wore 
in the hands of other persons, who had purchased 
them at an auction-sale in execution of a decree 
against the original defendants, and who were added 
as defendants under section 32 of the Civil Procedure 
Code, 1882. Meld that the suit was not cognisable by 
a Small Cause Court, inasmuch as it did not fall under 
the category of a “ suit for money due on a bond or 
other coutract,^^ or of a “ suit for personal property, 
or for the value of such property,^'’ within the mean- 
ing of section 6 of the Mofussil Small Cause Courts 
Act (XI of 1865). Mam Gopal Shah v. Ram Gopal 
Shah, 9 W. R., 136 ; and Godha v. Maih Mam, I. L. 
M., 7 All., 132, referred to. Shbajpal Singh v. 
Jaibahgie , • . I. Ij. R., 7 All., 855 

182. ^uit for order 

to enforce mortgage decree against person and pro- 
perty of defendant.^X&mtto obtain an order from 
the Court that a decree upon a mortgage of a cer- 
tain house should be enforced against the person and 
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property of the defendant, who had purchased the 
house at auction subject to the plaintiff morfcg-age, 
hut had subsequently removed the materials of the 
same and so deprived the plaintiff* of his lien thereon, 
not being a claim for debt, damages, or for the re- 
covery of property, is not cognisable by [a Court of. 
Small Causes. Omee Kheim v. Lala Shbwan 
Ladd . . 4C.L.R., 291 

133 ^ ^ Mortgage of 

moveable property. — Suit for redemption. — Where 
moveable prox^erty has been x:)ledged in a mortgage- 
bond as security for a loan, and the amount due on 
the mortgage is tendered hut declined, the mort- 
gagor's suit for possession will lie in the SmalliCause 
Court. But if there has been tender and the suit is 
for possession after ascertainment of defendants lien 
on the property, the Small Cause Court has no juris- 
diction in the matter. Bhubotaeinee Ghosany v, 
JlJGGEENATH TeWAEY . . 16 W. R., 58 

134 . Moveable property.— Ac if 

XI of 1865, ss. 19 and 20 . — Huts are not 

moveable property within the meaning of Act XI 
of 1865. Raj Chhndee Bose v. Dhaemachandea 
Bose 

[2 B. L. B., A. C., 77 : 8 B, L. R., 510, note 

10 W. B., 416 

Rohini Kant Ghose v. Mahabhaeat Nag 

[8 B. L. R., 514, note : 10 W. R., 258 

135. {>11 execu- 

tion of decree of Small Cause Court. — Might of pur- 
chaser. — A hut is not ‘^moveable property” within 
the meaning of section 19 of Act XI of 1S65. A 
Small Cause Court has no jurisdiction to sell a hut. 
A purchaser of a hut sold by a Small Cause Court in 
execution of a decree acquires no title to it. Nattu 
Miah V . Nandeani 

[8 B. L. B., P. B., 508 : 17 W. R., 300 

Contra, Kasi Chandea Butt v. Jadunath 

Chuceeebtjtty 

[8 B. E. E., 512, note : 10 W. R., 29 

136. Immoveable pro- 

perty. — Act XI of 1S65, s. 19. — Meld that, for the 
purposes of the Mofussil Small Cause Court Act, 
standing timber is not moveable ” property. Masir 
Khan v. Kara-mat Khan, I.L. M., 3 AIL, 16S, refer- 
red to. Umed Ram v. Baud at Ram 

[I. L. R., 5 All., 564 

187. — Sugar 'mill. — 

Moveable property. — A stone sugar-miil was held to 
be moveable or personal as distinguished from im- 
moveable property. Huemttngad Singh v. Athul 
Singh 4 3N. W., 15 

183. Trees. — Gr Giv- 

ing crops. — Moveable property. — Trees and growing 
crops are not moveable j)roperty. Toeaid Ahmud 
V . Banee Madhhb Mookeejeb . 24 W. B., 394 
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189. ^ — ■ — Growing crops. 

— Growing crops are “ immoveable property,” and 
execution of a decree of a Small Cause Court cannot 
be bad against tliem under section 19 of Act XI of 
1866. Goeal Chaistdea Biswas ^5. B,amjan Sie- 
BAE . .6 B. L, E., 194: 13 W. B., 275 

Muhammad Silemah v. Satu talad Haeji 

[5' Bom., A. a, 90 

190. Suit for posses- 

sion of tree or delwerg of produce. — Suit for definite 
quantity of produce of tree. — A Small Cause Court 
cannot entertain a suit for tbe possession of a tree, 
nor for tlie annual delivery of the produce, so long as 
the tree should be productive. But a suit for a de- 
iinite quantity of the produce of tlie tree, or tlie value 
thereof, may he entertained by a Small Cause Court 
if the value he within the prescribed limit. Shanti 
Laeshmihaeasamma V. Vepa Vbnkateamadas 

[3 Mad., 237 

191. Suit for findt 

upon trees. — Suit for compensation for the wrongful 
tobking of fruit upon trees. — Immoveable proper- 
ty. — When the damage or demand does not exceed in 
amount or value the sum of five hundred rupees, a 
suit for the fruit upon trees, or damages in lieu 
thereof, is a suit cognisable in a niofussil Court of 
Small Causes, the fruit upon trees not being immove- 
able property, but being moveable property within 
the' meaning of section 6 of Act XI of 1865. In the 
MATTEE OE THE PETITION OP NASIB KhAN V. KaEA- 

MAT Khan . . . I. L, B,, 3 All., 168 

192. Thatch. — Suit 

to recover a thatch of a value less than R500 must be 
brought in the Small Cause Court. A thatch, espe- 
cially when severed from the house, is moveable pro- 
perty. Bajkumab Mookeejee V. Peannath 
Mooheejeb . 7 B. L. E., Ap., 41 : 15 W. B.., 499 

193 . Suit to recover 

haXtita leclahle ow ihe crops of village lands. — A suit 
to recover haluta leviable on the crops of village lands 
is not a suit for an interest in land, hut for a share of 
produce severed from land, and is cognisable by a 
mofussil Court of Small Causes. Xaeu Piea v. 
Naeo Shidheshvab , I, L. B., 3 Bom., 28 

194. Act XI of 1865, 

s. 6 *. — Suit by vatandar mahars to recover ‘‘ aya .^^ — 
Immoveable property, What is. — A suit for baluta or 
aya is a elaim in respect of a liak belonging to, and 
forming the emoluments of, an hereditary office 
amongst Hindus, and one in respect of immoveable 
and not moveable or personal property. A Mofussil 
Small Cause Court has no jurisdiction to entertain a 
suit for such a claim. Tliere is no difference, in prin- 
ciple, between the hales of hereditary officiating ma- 
hars of a village and the haks appendant to the here- 
ditary office of a village 3 oslii, or the office of an he- 
reditary priest of a temple and its emoluments. The 
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haks of the former are not personal property. Appa- 
NA V. Kaoia . L L. R., 6 Bom., 512 

195 . fQf> share 

of haJewartanee allotoance. — A suit by an alleged 
sharer in a hakwartanee allowance to recover from 
the defendant, who received the whole of such allow- 
ance from Government, the pkiiiititf’s share in it, was 
held not to he a suit cognisable by a Court of Small 
Causes. Venkaji Laeshman Deshpande ?j, Ya- 
MUNABAi .... 7 Bom., A. C., 114 

196. — Suit for inalil'- 

ana allowance. — A suit for a malikana allo\vance con- 
cerns the proprietary right in land. A dispute con- 
cerning it may he regarded in the same light for the 
purposes of jurisdiction as a dispute concerning the 
proprietary right itself. A suit therefore of this spe- 
cial description is not one for a Small Cause Court. 
Mahomed Kaeamutoollah v. Abdool Majeed 

[1 N. W., 205 ; Ed. 1873, 288 

197. ; Act XI of 1865, 

s, 6. — Suit to recover price of buffaloes after sale . — 
A. obtained an ikrar from A. by which B. pledged to 
A. certain buffaloes which B. purchased with money 
borrowed from A. The ikrar also stipulated that B. 
would not alienate his rights in the buffaloes till the 
sum borrowed was repaid. A, obtained a decree 
against B. for the amount of the loan and attached 
the buffaloes in execution. This attachment %vas set 
aside at the instance of C., who purchased the buffa- 
loes from B. after the date of the ikrar given by B. 
to A. A. sued C. (making B. a party) in the Small 
Cause Court, praying for the sale of the buffaloes 
pledged to him .by B , or, in default of that, for tbe 
sura due to him. Held that such a suit was not a 
suit within section 6, Act XI of 1865, to recover per- 
sonal property, or the value of personal property, and 
was not cognisable by the Small Cause Court. Bam 
Gopal Shah v. Bam Gopal Shah . 9 W, B., 136 

198. Municipal Commissioners. 

— Act XI of 1865, s. 9. — Suit against Municipal 
Commissioners. — Section 9, Act XI of 1865, is no bar 
to a suit against Municipal Commissioners being 
brought in a Court of Small Causes. HuitiSH 
Chundee Talapattue V. O’Beien 

[14 W. B., 248 

199 . Municipal tax.— to re- 

cover municipal tax. — A suit to recover a municipal 
tax is not cognisable by a Small Cause Court consti- 
tuted under Act XI of 1865. Looan v. Kunji 

[I. L. B., 9 Mad., 110 

200. Order of Civil Court. — 
Suit to set aside miscellaneous order of Civil Court. 
— A Small Cause Court has no jurisdiction to set 
aside a miscellaneous order passed by a Civil Court. 
Bunseedhue a;. Kuddey Ladd 

[IN. W., Ed. 1873,198 
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201. Partnersliip account.— 

Buiifor partnersMp account. — A suit for an account 
of a partnersliip is not cognisable by a Small Cause 
Court. Shueeut Chtindee Kce v. Ram Shtjnkue 
SUEMAH ..... 10 W. B.5 214: 

202. XI of 1865, 

s. 6.— Where defendant had been idaintiff's servant 
in charge of plaintiffs shop, on the understanding 
that he was to he remunerated by a small share of 
the profits in lieu of fixed usages, a suit to recover 
the balance after deduction of such remuneration was 
held to be a suit on a demand cognisable by a Small 
Cause Court, and not for balance of partnership ac- 
count. Ram Kanayb Shaha u. Bykuntnath 
Shaha 15 W. R., 89 

203. — — " Suit involmnff 

question of partner shi-p account. — A., B., and C.,the 
joint owners of an estate, sued their tenant in the 
'Munsifs Court for rent; the tenant defeated the 
suit by proving payment of the entire rent to A. 
then brought a suit in the Small Cause Court against 

for damages equal in amount to the one third of 
rent due to Mm and the costs incurred by him and 
awarded against him in the rent- suit in the MunsiFs 
Court, B. pleaded that he had expended the share 
of rent due to A. for the benefit of the joint estate, 
and that A. had collected the rents of other mehals 
belonging to the joint estate, and had not accounted 
for such rents. Held that the suit being one 'which 
involved questions of partnership account between 
the joint proprietors of an undivided estate, could not 
be entertained in a Court of Small Causes. Ramtonxt 
Aohaejee V . Peaeymohttn Achaejee 

[I. L. R., 6 Gale., 551 : 7 C, L. R., 657 

204. Prisoners’ Testimony Act 

(XV of 1869). — Mofussil Small Cause Court, Judge 
of.— Defendant in custody. — A Judge of a Small 
Cause Court in the mofussil could direct the jailor 
to bring up before the Court, at the hearing of the 
suit, a defendant committed to custody, under sec- 
tion 78 of Act VIII of 1859, without having recourse 
to the procedure under Act XV of 1869. Kilaeam 
AIaji V . Kaeayak Das 

[5 B. L. R., 215 : 13 W. B., 278 

205. Receiver.— -Powe?* to appoint 

receiver. — Attachment and sale of bond. — Civil Pro- 
cedure Code, 1877, s. 268. — A Court of Small Causes 
cannot appoint a receiver. Bonds, therefore, on 
which recovery will be time-barred before the date on 
wdiich a sale can legally be made, which, by section 
268 of Civil Procedure Code, 1877, is six months 
from the date of the attachment, cannot be made 
available for satisfaction of the judgment- creditor’s 
debt. Nuesingdas RuGHUisrATHDAS V . Tulsieam 
BIN Dottlatbam . . I. L. B., 2 Bom., 658 

206. Registration Act.— Suit on 

bond under s. 52, Megistration Act, 1864. — The 
Court which had jurisdiction in a proceeding to en- j 
force payment, under the provisions of the Registra- I 


SMALL CAUSE COURT, MOFUSSIL— 

continued. 

2, JURISDICTION — continued. 

Registration Act — continued. 

tion Act XVI of 1864, of a registered bond, was the 
Court in which a suit for the amount claimed was 
maintainable. A Small Cause Court therefore had 
jurisdiction in an application under that section on a 
bond on which not more than RoOO was due at the time 
of the apifiication. Keshab Lal Mittee r. Ma- 
sabdy Hukbul . 4 W. R. S. C. C. Ref., 11^ 

Seeemxjnt Sen v. Goeai Gazee 18 W. R., 199' 
which was a suit under section 53 of Act XX of/ 
1866. 

C- 

207. Bond rm\ 

gistered under Act XX of 1866, s. 53 . — A suit upcrt- 
a bond specially registered under tbe provisions ase 
section 53 of Act XX of 1866 for an amount It is 
than R500 is cognisable by a mofussil Court of Snlieii 
Causes, and under section 586 of the Code of faris- 
Procedure, 1877, no second appeal lies to the Ry v. 
Court against an order xiassed on an application, 58 
execution of a decree made in such, a suit. Bu‘ 
EhUTTACHAEJEE V. BABTTEAM CHAra:QPA3)HYA -^ct 

[1. L. R., lT€ale.‘e not 
LCt XI 

208. Rent . — Suit /of ^? 2 ow/Andea 

permission to tap date-trees. — Suit for mor 
which plaintlfl agreed to let defendant tap^Ds li-Ote 
date-trees and appropjriate the produce fori U., 416 
season, — Selcl that such a suit was not one j^AG 
but for the breach of a contract in respect, 258 
a Small Cause Court has jurisdiction. D 

Ghose V, PachooMollah . 6 W. R., Civ.' ’ esceeu- 

ofpur- 

209. Suit b^ within 

holder against purchaser of produce oftenan%Q^, x 
for rent. — Damages. — B., who held a defil a hut, 
money against Q., a cultivator, brought to'"s<rt in 
execution of his decree the produce of certain attu 
occupied by G-., and such produce was purchased ‘ 

The landholder, to whom G. owed rent for the '309 
sued G. and S. for the amount of the rent, o„ 
ground that under section 56 of the N.-W. P. 

Act the produce of the land was hypothecated 
rent. Held that the defendants could only be '?.ciu 
responsible ex delicto, and the suit was therefore one 
for damages, and, the amount claimed being under 
-R500, one cognisable in a Court of Small Causes. 
Shibba V. Hulasi . . I. L. R., 5 All., 518 

210. — Suit for rent 

under agreement. — Failure to prove agreement, — lui 
a suit for rent of a holding which the plaintiff allegef'" 
to be included within certain homestead land whic*]- 
he owned in virtue of a sale certificate in execution 
of a decree, the defendant urged that the said hold- 
ing was expressly excluded from the certificate. The 
plaintiff contended further that the defendant had 
agreed to pay him rent for the land in dispute, 
— Held that the material issue was as to the alleged 
agreement, and that if the plaintiff failed to prove it 
the issue would he as to wlietlier the land belonged 
to him or to the defendant, and would require to be 


(5695 ) 


DIGEST OF CASES. 


( 5696 ) 


BMAIiL CAUSE UOURT, MOFUSSIIi- 

continued. 

2. JURISDICTION— 

Rent— 

settled in the Civil Court. Khudeebam Biswas 
• Koeaii Bijdoeee Dossee , 21W. B.,379 

■ 211, — — Tenant and 

under-tenant. — Assignment of rent. — Set-off. — The 
plaintiff held an under-tenure within a jote jumma 
held by B. wdthin D.'s zemindari, and under an 
assignment from B. paid to the zemindar D. a sum 
of money as rent due by B. to I>. Ultimately D., 
ignoring such payment, recovered the rent from B. 
by a separate suit in wdiich no plea of payment was 
V raised, and the latter again recovered his due from 
i’. plaintiff by a separate suit. Held that an action was 
ni. not maintainable in the Small Cause Court against 
it the zemindar defendant D. Held that, in the ab- 
lin sencc of any authority from B. to plaintiff to set off 
tiK- his ];)ayment to JO. against the rent due to B., the 
if Collector had no jurisdiction to try whether B. owed 
Lab the plaintiff a sum equal to the rent, and that the 
Judge of the Small Cause Court was competent to try 
.whether the plaintiff did pay money for the use of B. at 
^^BJs request, and, if so, to give plaintiff a decree for 
^^i’^^'the same. Dbantjt Mundul v. Bitssxtnt Moyee 
te-K'possiA 12 -W. B., 190 

aifloaa'i 2l3_2, Suit for use of 

suit — JDamages . — Rent . — Suit for rent or hire of 

which defendant used and caused to he used for 
t.- 5 oing and repassing to and from his steamer, — 
F' Hid that, if there was no express hiring, the defend- 
ought to be sued for damages for trespassing 
HAITI. xpou the plaintiff ’s land; that if he agreed to pay 
HAT for the use of a way across the land, it would not be 
rent, and that in either case the Small Cause Court 
, was competent to entertain the suit. Bbice v. Too- 
?“ ■' GOOD . . . 5 W. E., S. C. C. Bef., 18 

i'il'l'i 

" 218. Suit for rent of 

Iff land loiih buildings . — In a suit for rent of land, 
jiCG where the principal subject of the entire occupation 
is bastoo land, the residue (if any) of the holding 
being merely subordinate, the Small Cause Court has 
But when the principal subject is 
agricultural land, the building or buildings being 
mere accessories thereto, the Small Cause Court wdll 
not have jurisdiction. Chtjndessxtbee v. Ghebnah 
Pae'dby ..... 24 "W , R., 152 

224 .^ Suit for sums 

stimulated to be for use of mrivate math . — A 
suit upon a contract for the payment of a stipulated 
sum per mensem to the owner for the leave granted 
by him to the defendants to use a path across his 
land is cognisable by the Small Cause Court. WoOMA 
Peesab Shaw v, Shhmsheb Sibdab 

[4 W. B., S. O. C. Bef., 10 
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habuliat, by which the defendants agreed to pay the 
plaintiff* R335 a year for, two years, as rent for cer- 
tain land. The pottah and kabuliat had not been 
registered. A previous suit brought by the plaintiff, 
under Act X of 1859, had been therefore dismissed, 
and no oral evidence was admitted to prove the terms 
of the pottah and kabuliat. Held, the suit on the 
bond was properly cognisable by the Small Cause 
Court as a simple debt due under the bond. It was 
clearly not for rent, nor was it an abwab or illegal 
cess; whether it was nuzzur or salami was immaterial, 
Dinabath Mookeejee n . Debnath Mullice 

[5 B. L. R., Ap., 1 : 18 W. R., SOf 

216. Buit for rent 

and a sum as menalig for non-ma>gment. — Where a 
j)arty sued for R,17*8 as rent, and a like sum as pen- 
alty for non-payment thereof, it was held that he 
was in fact suing for a penalty equal to double the 
amount due, and that a Small Cause Court was com- 
l^etent to entertain the suit. Hinguk Sowdagee n, 
Boistitm Chuek Ojah . 6 W. R., Civ. Ref,, 5 

217. — — Suit for ar» 

real's of rent and assessm,eni of rate. — A suit for ar- 
rears of rent of land for which no rent has ever been 
paid, where the plaintiff also asks for assessment of. 
the rate of rent is not cognisable by a Small Cause 
Court. Gopee Nath Gjiose r. Kedak Nath Chfo- 
KEEBUTTY. KEDAE NaTH ChPCKEEBFTTT V. GoPEE 

Nath Ghosb , . . .23 W , R., 426 

218. — — - Suit for rent.-— 

Act XI of 1865) s, 6 . — A suit to assess rent at an 
increased rate upon the defendants, and for a decree 
for rent at such rate in respect of land situated in a 
town, and upon wdiich either a house or shop stands, 
is not a suit for rent within the meaning of section 6, 
Act XI of 1865, and is maiiitainablG in the ordinary 
Civil Courts, and not in the Small Cause Courts. 
Joy Kishoee Crowd heaik n , Nubee Hfksh 

[17 W. R., 178 • 

219. Suit for rmt of 

land use for building purposes. — A suit for the rent 
of laud used for building purposes is cognisable in a 
mofussil Court of Small Causes. Peaeeb Bewah v, 
Nokoob Kuemokae . . .19 W. R,, 308 

Gokhue Chfnd Chatteejee n , Mosaheoo 
Kaedoo . . . . 21 W, R., 5 

220. Suit on install 

ment-bond for arrears of rent. — A suit upon an in- 
stalment bond given for arrears of rent is cognisable 
in a Small Cause Court. Also a suit by a judg- 
ment-debtor to recover money paid by him to be ap- 
plied in satisfaction of a decree under Act X of 1859, 
but not so applied by the decree-holder. Shtjtt 
Chfef Ghosal V. Mahomed Ally. Taeineb 
CHFE ijr Roy v. Gopal Kisto Roy 

[2 W. R., a C. C. Ref., 5 ^ 

221. - — Suit on do cum 

ment given for arrears of rent. — Act XI oflS65)S» 6, 


215, Suit on instal- 

ment-bond for nuzzur or salami . — Plaintiff sued in a 
Small Cause Court on an instalment-bond for R81. 
The bond had been executed for nuzzur or salami con- 
temporaneously with the execution of a pottah and 
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— K suit to recover arrears o£ rent on a taliood kist. 
buiidi, under wlxicli defendant had been appointed a 
tahsildar to collect rents, having been filed before the 
Munsif, it was returned as being cognisable by the 
Court of Small Causes. The- Judge of the latter 
Court, seeing that the instalment-bond on which the 
suit was brought was exactly in the form of a kabu- 
liat, and that the defendant was in possession of the 
land for which the rent was claimed, referred the 
question of jurisdiction to the High Court, which 
held that the money which the defendant contract- 
ed to pay being rent, could not be sued for under 
Act XI of 1865. Peaeee Mohxjn Eoy Chowdhry 
^7. Assad Khan . . . ISW. R,5 444 

222 . 

where there is nolconiract to pay it. — A suit was 
brought in the Small Cause Court by a zemindar 
against a ryot for arrears of rent. The plaintilf al- 
leged that he had tendered pottahs which the de- 
fendant was bound to accept, and the defendant 
alleged that the rent specified was such that he 
was not bound to accept the pottahs. Meld 
the suit was not cognisable by a Court of Small 
Causes, there being no contract between the parties 
for the payment of rent. Venkatachada Reddiae 
V . Naeayana Reddy . , -4: Mad., 393 

223. — Stilt for at'- 

rears of phiilkur . — A suit for arrears of rent of the 
description known as phulkur cannot be tried by 
a Small Cause Court. Gobind Soohool r. Gokool 
Bhukht . . .23 W. B., 304 

224. Act XI of 

1860t 8. 6. — Jurisdiction.— Suit for refund of rent 
voluntarily paid to a iwong person. — A inofussil 
Court of Small Causes has no jurisdiction under sec- 
tion 6 of Act XI of 1865 to entertain a suit for a 
refund of money paid as rent, in which it is found 

' that the payment was made to a wrong person 
voluntarily, and under no mistake as to that person 
being entitled to receive it, hut wdth the object of de- 
frauding an intermediate tenure-holder. Ram Chand 
Ddtt V . Mosai Santal . I. L, R., II Cale,, 738 

225. — ^ Suit for rent. 

-^Suit at full rates after remission for years . — 
Act XLII of 1860, s. 3. — Suitf^ — Mad, Regs. 
XXVIII of 1802, and V qf 1882, s. 2.—K zemiii- 
dari was attached in 1827, and the Collector, with- 
out authority from the Board of Revenue or the Gov- 
ernment, remitted a portion of the tirvai, and conti- 
micd such remission until 1812, when the zemindari 
was restored. The then zemindar and his successors 
continued the remissions, always, however, entering 
the faisal rates in the pottahs and setting down the 
remissions as munasib. In 1861 the plaintiff be- 
came lessee of the zemindari, and in 1862, pursuant 
to notice, bo tendered pottahs for Pasli 1272 to 
the defendant and the ryots at the faisal rates. Meld, 
first, that the plaintiff was not precluded from rais- 
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ing the rents to the amount of the faisal assessment i 
secondly, that the Act of limitations did not a])ply ; 
and, thirdly, that the plaintiff might sue in a Court 
of Small Causes for the reut for Pasli 1272. The 
word ‘‘suit^^ in the proviso of section 3 of Act 
XLII of 1860 referred to regular suits before a Col- 
lector under Act X of 1859, and not to the summary 
proceedings under Regulation XXVIII of 1802, and 
section 2 of Regulation V of 1822. Adimflam 
PiDDAi V. Kovid Chinna PxLMi . 2 Mad., 22 

But see Uppalapati Ganaeaya Gaef v. Badavi 
Ramfdf . . . . 2 Mad.., 475 

226. Suit for dam- 

ages after notice to quit or pay rent. — -A notice wa» 
issued on defendant requiring him to quit the land 
or pay rent, and defendant refused to do either. 
Plaintiff therefore rightly brought his suit for 
damages, and not for rent, and the Small Cause 
Court had jurisdiction to entertain it. But as the 
Court rejected the suit as being substantially one 
for rent, its order was set aside, and the suit ordered 
to he restored to the file of that Court. Bhoobun 
Mohhn Bose v. Chundeenath Banbejee 

[17 W. R., 69 

227. Damages on 

account of rent. — Suit for use and occupation , — 
Trespass. — Bjectment. — Mesne profits. — The plain- 
tiff, alleging that the defendant, without her per- 
mission, removed a lock placed by her on her house 
and took possession of it, sued in a Court of Small 
Causes for “ damages on account of rent ” of which 
she was thus deprived. The Court, regarding the 
suit as one for use and occupation, made a decree in 
favour of the plaintiff. Meld that the suit "was not 
rightly regarded as one for use and occupation, for 
the claim %vas not based on any contract, express or 
implied : it should have been regarded as an action 
of trespass, brought to try a question of title, — an 
action in which the Court of Small Causes had no 
jurisdiction. The plaintiff’s proper remedy was by 
an action of ejectment in the ordinary Civil Courts, 
to which, if he chose, he could add a claim for mesne 
profits for the period during which the defendant 
had been in occupation. The decree of the Court of 
Small Causes was, accordingly, annulled. Jamna- 
DAS y. Bai Shivkoe . I. L. B., 5 Bom., 572 

228. — Damages on 

account of reni.^^ — Suit for use and occupation . — 
Trespass. — Bjectment.— Mesne profits.— the plain- 
tiff obtained a decree declaring him entitled to a 
certain house. He thereupon gave to the defendant, 
who was in occupation, notice to pay him rent, and 
on default of such payment he sued the defendant 
in the Court of Small Causes to recover “ damages 
on account of rent,” M[eld that the suit was not 
maintainable in a Court of Small Causes, which 
could not be used as a medium for ejectiug, by in- 
direct means, a person in possession of inimoveahie 
property. Meld, also, that the plaintiff’s suit was 
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only maintainable as a snit for damages on account 
of trespass, and in sncli a snit it would be necessary 
for the plaintiff to prove possession prior to the tres- 
pass, or to have obtained a decree in ejectment 
w6:iich would relate back to the date of the trespass. 
The plaintiff had obtained nothing more than a de- 
cree declaring him to be the owner of the house ; 
but this did not necessarily import a right to imme- 
diate possession, nor could the plaintiff' be allowed to 
derive from it all the benefits which he might derive 
from a decree in ejectment. Kalidas v, Valla- 
bhbas , . . . I. L. R., 6 Bom., 79 

229. Sale-proceeds.— /or re- 

fund of moneys paid under order of Court. — A suit 
to recover a refund of moneys paid under an order of 
Court is not cognisable by a Court of Small Causes. 
Oeish Chunbeb Mundul a. Dooeoa Doss 

[I. L. R., 5 Calc., 494 

230. Act XI of 1865. 

— Civil ^Procedure CodejUS82, s, 295. — Suit for 
refund of assets paid in execution of decree. — A suit 
under section 295 of the Code of Civil Procedure to 
compel refund of assets paid in execution of a decree 
to a person not entitled thereto is cognisable by a 
Court of Small Causes constituted under Act XI of 
1865. Shalii Ham v. S%ih Lai (7. L. i2., 7 All.) 
B 78 , dissented from. Haeihaea v. Stjbeamanya 

[I. L. R., 9 Mad., 250 

231. — Second appeal, 

— Sale-proceedS) Suit for share of. — A suit by one 
decree-holder against another for the money received 
by the latter on a division between them of the pro- 
ceeds of an execution sale as his share of such pro- 
ceeds, under the order of the Court executing the 
decrees, is a suit of the nature cognisable in a Court 
of Small Causes, and consequently, where the 
amount of such money does not exceed five hundred 
rupees, no second appeal lies in such suit. Mata 
Peasad V , Gatjei . . I. L. R., S.All., 59 

2S2. ^ Civil Pro- 

cedure Code, 1882, s. 295. — Suit for refund of pro- 
ceeds of execution sale. — 8 . and L. held mortgage- 
bonds executed in their favour by the same person. 
S.^s bond w’-as dated the 16th June 1882, and was re- 
gistered, the registration being compulsory, Z/^bond 
was of prior date, the 30th December 1880, and was 
not registered, the registration being optional. 
Both instituted suits on their bonds against the 
obligor, and obtained decrees for sale of the property, 
the decrees being passed on the same day. The pro- 
perty was attached in execution of both decrees on the 
1 14th August 1882. The sale-proceeds were divided 
by the Court executing the decrees equally between 
the parties by an order dated the 1st May 1883, not- 
wdthstanding that S. claimed the whole on the 
ground that he was an incumbrancer under a decree 
passed on a registered instrument, and therefore en- 
titled to priority. S. being dissatisfied with this 
order, brought a suit to recover from L, the moiety 
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of the sale-proceeds paid to him. Meld that the suit 
being one to compel the defendant to refund assets 
of an execution sale which he was not entitled to re- 
ceive, and to set aside the order of the Court exe- 
cuting the decree, which directed the payment of tho 
assets to him, was expressly allowed to be brought 
under the provisions of the penultimate paragraph of 
section 295 of the Civil Procedure Code, and could 
not he regarded as a suit of the nature cognisable in 
a Court of Small Causes. Shahi Ram v . Shtb Lab 
[I. L. E., 7 All., 378 

233. — — Proceeds of 

immoveahle property. — Jurisdiction. — Act XI of 
1865, s. 6. — Money had and received. — Sale of tenure, 
— Co-sharers. — The plaintiff and the defendant were 
co-owners of a certain talook. The zemindar brought 
a suit for arrears of I'ent of the talook against the de- 
fendant, obtained a decree, and in execution of that 
decree sold the tenure. The proceeds of the sale, 
after satisfying the zemindar’s decree, were taken by 
the defendant, and the plaintiff instituted the present 
suit to recover an 8-amia share thereof. Ileld that 
such a suit w'as not cognisable by a Small Cause 
Court. Mata Prasad v. Gauri, I. L. R., 3 All.^ 59, 
dissented from. Ram Coomae Sen v. Ram Comul 
Sen • . • • I. L, R., 10 Calc., 388 

234. Salvage . — Suit for salvage . — 

Abandonment of property saved. — A suit for salvage 
even when the saved property has been abandoned 
by those in charge of it, is not cognisable by a Court 
of Small Causes. Kishoee Singh v. Gunnesh 
Mookeejeb . . . . 9 W. E., 252 

235. — Tax . — Suit for amount of trade 

impost. — Suit for rent. — A Court of Small Causes has 
no jurisdiction to entertain a suit to recover the 
amount of a trade impost alleged to be leviable from 
the defendant in common with all other persons 
carrying on the trade of weaving within a particular 
district. Such a suit cannot be considered as a claim 
for rent. Jaghiedae oe Aeneb v. Peeiyanna 
Mxtdely . o . . .5 Mad., 317 

230. ^ Title, Question of. —Denial 

of title of plaintiff hy defendant. — Where tho cause 
of suit, as stated by the plaintiff, appears to be with- 
in the cognisance of a Court of Small Causes, the 
mere denial hy the defendant of the plaintiff’s right 
of title is not sufficient to oust the jurisdiction of the 
Court. If it reasonably appears to the Judge that a 
hona fide question of right which is not within his 
jurisdiction to decide is fairly raised in the snit, his 
jurisdiction ceases. AmmaiiLIJ Ammal v. Stjbhtt 
Vadiyae 2 Mad., 184 

237. ■■ ■ Question inci- 

dentally arising. — If a bond fide question of title 
arises incidentally in a Small Cause so it, the Court 
should determine it. Abagieisami Naiker v . Inna- 
si ITbayan . . « L. 3 Mad., 127 
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. continued, 

3. JURISDICTION— contimted. 

Title, Question of— continued, 

23B» J2i^7it to cut 

f^ees . — A Court of Small Causes may try incidental 
«|uestions of title wliicii are indispensable to tbe de- 
cision of tlie claim before it, — e.y., a right to land 
on which depends a party^s right to cut trees. 
Radha Chuen Gangooly ‘o, Gudadhtte Bahadoor 

[15 W. R., 166 

239, Ruit for pro- 

duce of land,—li the right of the plaintilf be a 
question rais,ed in a suit brought in a Court of 
Small Causes for recovery of value of produce, it is 
quite open to the Judge of the Court of Small 
Causes to try it, and determine it incidentally to the 
main question in the suit — the right to the produce 
claimed. Dabma Ayyak r, Rajapa Ayyan 

[I. X.. R,, 2 Mad., 181 

240. Suit for 

damages for loss of produce,— The jurisdiction of 
a Small Cause Court is not ousted in a suit for 
damages for carrying away the produce of certain 
land when the defendant sets up title to the land in 
answer to the claim. Fer Turner, C, J.—When 
a suit is brought in a form in which it is cognisable 
by a Small Cause Court under Act XI of 1865, the 
Court cannot decline jurisdiction if it appears that 
incidentally a question of title is raised which it has 
not jurisdiction to determine for any other purpose 
than the decision of the suit before it. Under such 
circumstances the Court may, however, properly 
grant a reasonable adjournment that the question 
may be litigated and determined by the proper tribu- 
nal. Manappa Mudali V, McCarthy 

[I. L. R., 3 Mad., 192 

241, ^ Act XLII of 

1860. — Plaintiff sued defendant in the Small Cause 
Court for damages for having cut down and removed 
trees from plaintiff’s land. Defendant pleaded that 
he was entitled to do so under his pottah. Reid, 
the Court had jurisdiction to try the question of the 
genuineness of the pottah. Raghu Ram Biswas v. 
Ram Chandra Dobay 

[B. L. R., Sup. Vol., 34 : W. B., F. B., 127 

Shumbhoo Chowdhry v. Combs'. 2 W, R., 179 

Ram Jeebun Koyee r, Shahazadee Begum 

[9W.R,S36 

SuNKUR Lall Pattuck Gyawal r. Ram Kauee 
Dhamin . . . .18 W, R., 104 

But see Inayat Khan v, Rahmat Bibi 

[I. L. R., 2 AIR, 97 

and Pachoo Raree Gooboo Churn 
Bass .... 15W.R.,556 

242. Question of 

amount due on "bond mortgaging land, — Where an 
ijara constituted a mortgage of the rents as a secur- 
ity for an amount due on a bond, with a stipulation 
that the balance, after paying the jumma payable by 
the mortgagor, should be applied % the mortgagee 


SMAIili CAUSE COURT, MOFUSSIL— 

continued. 

2. JURISDICTION— 

Title, Question of— continued. 

in payment of the bond, — Reid that the Small 
Cause Courl had jurisdiction to try what amount 
was due on the bond,' and also to try the question of 
payment by means of the rent assigned. Mohima 
Chundee Mookebjee V. Ram Chubn Roy 

[6 W. B., Civ. Ref., 16 

243. Suit for arrears 

of rent.' — In a suit for arrears of rent a Small Cause 
Court may decide whether the renting has taken place, 
and pass judgment for the amount claimed, without 
adjudicating upon fche plaintiff’s title. Subbieama- 
NiYA Ayyan V. Velayuda Devar . 1 Mad., 212 

244. Denial of title., 

— A Small Cause Court has no jurisdiction to try a 
suit for rent where the defendant hond fide sets up 
by way of defence that the title to the land in respect 
of which the rent was claimed passed from the plain- 
tiff to others since the creation of the tenancy 
between the plaintiff and defendant, and that the 
rent claimed had accrued due after the determination 
of the plaintiff’s title as landlord. Yenkatacha- 
LAM ' 0 . Thimma Naikan . . , 5 Mad., 64 

245. — Malhomedan law- 

— The seven heirs of a deceased Mahomedan, under an 
agreement among themselves, took equal shares of 14 
annas of his estate and allotted 2 annas to rehalallah, 
— i.e., devoted the profits to charitable purposes 
under the management of one of their number. On 
the death of such manager three of the heirs sued his 
tenant for a proportion of rent equal to their shares 
and three sevenths on account of rehalallah. The re- 
maining heirs opposed the claim in regard to rehul- 
allah, which they said the plaintiffs had no right to 
collect, and which could only be collected by tlie 
mntwali appointed by tbe deceased manager, urging 
that if the Court did not admit the appointment of 
the mutwali, it would have to decide whether collec- 
tions should be made by tbe heirs in equal shares or 
in shares allowed by the Mahomedan law. Reid that 
the suit ought not to he entertained by the Court of 
Small Causes. Koreem Bux y. Nomeero 

[20 W. R„ 343 

246. — Wages. — Suit for toages 

against ^European British subject. — A suit for wages 
under R50, alleged to be due from a European Bri- 
tish subject to a native, can be tried in a Small Cause 
Court in the mofussil. Ramjan Beg y. Cook 

[6 B. L. R., Ap., 91 : 14 W. R., 42S 

247. — ^ Wrongful distraint.—Suit 

to recover value of goods distrained for rent under 
Mad. Act VIII of 1865, s. 27,— Barties.— Proce- 
dure.— k suit to recover the value of goods distrained 
for rent under Madras Act VIII of 1865, and forcibly 
carried away from the person distraining, may he 
maintained in a Court of Small Causes under section 
27 of tbe Act. The suit may he brought either by 
the landlord or the person authorised to distrain. A 
petition and summons and order after hearing the 
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SMALL CAUSE COURT, MOFUSSIL- 

contimied, 

2. JXJrilSDICTION — continued^ 

Wrongful distraint — continued. 
parties and tlieir evidence appear to be tlie fitting- 
mode of exercising tlie jurisdiction. VabamaijAI 
Thiruvana Tevae V. Caruppen Servai. Zemin- 
dar OF Saittub V. Cabuppen Sebyai 

[4 Mad,, 401 

3. PRACTICE AND PROCEDURE. 

(a) Execution op Decree. 

248, — — Power of execution.— Change 

of jurisdiction. — A Small Cause Court in wliicli a 
decree is passed is competent to entertain an applica- 
tion for its execution, even if the debtor’s residence 
and moveable property are situate in a place which 
•has since the decree been excluded from that Court’s 
Jurisdiction. In such execution the course to be 
pursued was that prescribed by sections 285 and 2S6, 
Code of Civil Procedure, 1859. Kodoo Mundul v. 
Shushee Shikhub Sibgab . , 16 W. B., 227 

See Anonymous case 

[B. L. B,, Sup. VoL, 886 : 9 W. B., 175 

Contra^ Munsuk Mosundas v. Shiyram Deyi- 

siNO . ® . I. L. B., 2 Bom., 532 

Geisii Chunder Kur v. Keisto Chundee 
Ghose . , , . 18 W. R., 123 

Anonymous , . 3 W. B., S. C. O. Ref., 7 

249, Mode of execution.— 

in moveable ^ropertg^ Fotver to sell. — Act XI of 
I860 , ss. 6 and 20. — A Small Cause Court can sell 
the undivided right, title, and interest of a deceased 
debtor, to which the defendants succeeded, in the 
moveable property in satisfaction of a decree obtained 
against the defendants without infringing the 2nd 
proviso of section 6 of Act XI of 186^ Until the 
Judgment-creditor has exhausted that mode of pro- 
ceeding he is not entitled to proceed against the. 
debtor’s immoveable property under section 20 of the 
Act. . Ahobalasoo Chetty V. Venkata Keist- 
NAMMA . o . , , 5 Mad., 275 

250. Execution of 

decree. — Suit against member of undivided familg . — 
A Court of Small Causes lias not power to do more in 
execution of a decree against an undivided member of 
a Hindu family than issue process for the attachment 
and sale of the defendant’s undivided right, title, and 
interest in the- family moveable property. It would 
bo for tlie purchaser at such a sale to obtain a jiarti- 
tioii. Iyahyien V. Chithambaeien 

[5 Mad., 312 

251 . jict XI of 1865, 

ss. 19 and' 20. — Mights and interests of judgment- 
debtor 'under bond pledging immoveable property . — 
The rights and interests of a Judgment-debtor under a 
mortgage bond liypothecating to him immoveable 
property are not saleable by a Court of Small Causes. 
A sale of such rights by a Court of Civil Judicature, 
by virtue of a certificate issued uuder tlie provisions 

IV 


SMALL CAUSE COURT, MOFUSSIL- 

eontimied. 

3. PRACTICE AXD PROCEDURE— 

{a) Execution of D-^Gun-E— ‘continued'.. 

Mode of execution — continued, 

of section 20 of Act XI of 1865, is the proper mode 
of execution. Buddoo Mull v. Mahaboof % 

[6 H, W., 129 

252. " Potoer of Court 

to attach salary. — Civil Procedure Code, 1682, ss. 

223, 268 . — A mofussil Court of Small Causes must 
adopt the machinery of section 223 of the Civil Pro- 
cedure Code ill all cases where execution is sought 
against persons or property outside its local Jurisdic- 
tion. Such a Court, therefore, caiiiiot attacli the salary 
of a public officer where the same is disbursed outside 
its local Jurisdiction. Hossehi Ally v. Asliotosk 
Gangooly, 3 0. L. M,, 30, followed. Paebati 
Chaean V. Panchanand . I, L. R., 6 All., 243 

253. Transfer for execution, — 

Act XI of 1865, s. 20. — Transfer to, and execution 
by, Munsifs Court. — Sale of land . — Certificate not 
filed. — Title of purchaser. — A decree passed by a 
Subordinate Judge’s Court on the Small Cause side 
was, after the abolition of the said Court, traiisforrcd 
by the District Court for execution to a District 
Munsif’s Court. The District Munsif, on the appli- 
cation of the creditor, attached and sold certain land. 

No application was made by the creditor for a certi- 
ficate as provided by section 20 of Act XI of 1865, 
nor was any objection taken to the execution proceed- 
ings by the debtor. The creditor having purchased 
the land, sold it to A., who, in attempting to take 
possession, was resisted by the debtor. In a suit to 
obtain possession of tlie land, — Held that N, was 
entitled to recover. Nag-ieedbi v. Ramanna 

[I. L, R., 7 Mad., 592 

254. : Act XI of 1865, 

s. 20. — Civil Procedure Code, 1882, s, 223. — Small 
Cause decree of Subordinate Judge . — JSxeoutiom 
against immoveable property'. — Co-ordinate jurisdiC” 
tion of Subordinate Judge and District Munsif . — 
Execution by District Munsif. — The Court of a 
Subordinate Judge and that of a District Munsif had 
Jurisdiction over certain immoveahlG property. A 
Small Cause decree of the former Court having be^ca 
sent by the Subordinate Judge to the Court of tlie 
District Munsif for execution against the said pro- 
perty under the provisions of section 20 of Act XI of 
1865, the application for execution was rejected by 
the Munsif on the ground that this procedure was 
illegal. J2h?f?that section 20 of Act XI of 1865 was 
not modified by section 223 of the Code of Civil 
Procedure, and that the Munsif’s Court was, there- 
fore, hound to execute the decree. Katianaeama v. 
Ranga , « . . I. L. B., 8 Mad., 8 

(5) New Trials, 

255. Act XI of 1865, s._ 21.— 

Meview. — Limitation Act, 1877, ^rt. 173. — Section 
21 of Act XI of 1865 held to bo in force, notsvith- 
standing the right of review given to Small Cause 

8 u 
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SMALL CAUSE COURT, MOEUSSIL- 

- eontimied. 

3. PRACTICE AND PROCEDURE — contimea. 

(5) New T'Elk'Ls— eontimied. 

Act XI of 18655 s. ^1— continued, ' 

Courts in tlie mofussil by section 623 of tlie Code of 
Civil Procedure, 1882. Where the circumstances of a 
case admit of a new trial, an application for such new 
trial is governed by section 21 of Act XI of 1865 ; but 
where the circuihstaiices of a case do not admit of a 
new trial, but do admit of a review, then the time 
within which an application for review should' be 
made is to be governed by article 173, schedule II of 
Act XV of 1877. Mabof Mohon Podbab n. Pxjb- 
FO Chttnbea Puebot . I. L. R., 10 Calo., 297 

250, Cix>il Procedure 

Code, 1877, s. 624, — Poiver to grant new trial of case 
tried hy predecessor , — A Judge of a mofussil Small 
Cause Court was held to have jurisdiction to direct a 
new trial of a case tried by his predecessor, section 21 
of Act XI of 1865 not having been repealed by the 
Civil Procedure Code, 1877. Per Gaeth, C, J . — The 
Judge, however, in dealing with applications for new 
trial under section 21, should have regard to the rule 
laid down in section 624 of the Code of Civil Pro- 
cedure. Shumshee Ally n. Kurkut Shah 

[I. L. R., 6 Calc.5 236 : 6 C. L. R., 549 

257. New trial of ex 

parte case. — Reopening of ease against all the 
defendants . — It may be competent to the Judge of a 
Small Cause Court on hearing one of the defendants 
to set aside an ex parte decree as to all, if justice 
recpiires it, — e.g., if the objection is one which is com- 
mon to the case of all ; hut he is not bound, because 
the decree is set aside as to one defendant, to inter- 
fere with the decision against others who do not 
object. Dookhee Khaf x, Rajessueee Ranee 

[15 W. R.5 371 

258. Fraudulent confes- 

sion of judgment, — Nevj trial . — A Small Cause Court 
Judge may on the ground of fraud and false person- 
ation grant a new trial where judgment has been 
passed on a confession of judgment. If the 
MATTEE OE HlTEO MOFEE DOSSEE . 17 Wo R., 48 

259. Application for neto 

trial, Ground for . — Computation of time pre- 
scribed for application ,- — An error as to date in the 
summons to plaintiff^s witnesses is sufficient ground 
for setting aside an order dismissing his suit. The 
time prescribed by Act XI of 1865, section 21, 
for an application for a rc-trial, is exclusive of the 
date on which the suit was dismissed. Buoy Go- 
BiNB Deb V . MuBBtTF Ram Pal . 18 W. R., 454 

260. >■■■■■ ■ I — . — . — — Third application 

for new t'fial , — A third application for a now trial in 

' a Court of Small Causes is not admissildc under sec- 
tion 21, Act XI of 1865. Dhunfoo Chowbhry v, 
Bukshuf .... 12'W. R.,*260 

261. Non-appearance of 

defendant.— Application to set aside ex parte decree. 
-There is nothing in the iirst part of section 21 
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continued, 

3. PRACTICE AND PROGEDURE-co»^wMetJ. 

{b) New continued. 

Act XI of 1865, S. continued, 

of Act XI of 1865 showing that an application in ac- 
cordance with that portion of the section is limited to 
the tirst occasion on which a defendant puts in an 
appearance to a suit. Where, therefore, a case is ad- 
journed from the date fixed in the summons to any 
later date, and on such later date a defendant is pre- 
vented by sufficient cause from appearing, and in de- 
fault of such appearance an ex parte decree is given 
against him, he may apply under the first part of 
section 21 for an order to set aside such decree. In 
THE MATTEE OE DOYAL MiSTEEE V. KfPOOE CllUND 

[I. L. R., 4 Cale.5 318 : 3 C. L, R., 482 

262. Procedure. — Peposit 

of amount of decree and costs. — A defendant desiring 
a new trial of a case decreed against him in a Small 
Cause Court must deposit in Court the amount of the 
decree passed against him and costs, at the time of 
giving notice of his intention to apply for the new 
trial. A siibsecpient deposit, though made within 
seven days from the date of the decision, will not 
entitle the party to ask for a new trial. Semhle, — 
The ‘‘ next sitting of the Court ’’ mentioned in section 
21, Act XI of 1865, refers to the next sitting after 
the decision complained of ; and the words “ within 
the period of seven days from the date of the deci- 
sion’’ apply to cases in which the sittings of the 
Small Cause Court are not held consecutively by 
reason of the same Judge being the Judge of more 
than one Court. Kailas Chafbba Saffel v. Dow- 
LAT Sheikh 

[5 B. L. R., Ap., 57 : 14 W, B,y4:2 

263. Deposit of amount 

of decree and costs . — If an application for a review 
of judgment made by a defendant in a Small Cause 
Court be in the nature of an appliciitioii for a new 
trial, the amount of the decree, though made payable 
by instalments, must be deposited in Court, under 
section 21 of Act XI of 1865. Navboji Pestanji 
V. Mafsukh Jayaojiafb , 5 Bom.j A. C., 70 

264. Deposit' of costs . — • 

Act XI of 1865, section 21, does not require a plain- 
tiff applying for a new trial to deposit the costs of the 
defendants. Mohima Ch'jjnbee Roy x. Huenath 
Chufgo .... 18 W. R.j 446 

265. Notice of applica- 

tion.— Wliero one of the provisions of section 21, Act 
XI of 1865, is not complied with, — e.g., where no 
notice of an intention to apply at the next sitting of 
the Court for a new trial is given, — an appfficatioii'for 
a new trial cannot be entertained. If ee Pitambae 

. Sabhu Khaf * . . 6 B. L. R., 390, note . 

S. C. Petumbee Shaboo Khan v. Doya Moyee 
Dossee . , . , I 2 W.B. 5 I 7 

266. ^ Praetioe. — Notice 

of application. — Review. — Civil Procedure Code 
{Act N of 1877), s. 623.— The notice clause in section 
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S* PRACTICE AND PROCEDURE— 

(5) New TmKm-^continued, 

Aet XI of 1865, S. 21 — continued, 

21, Act XI of 1865, is applica'ble only to those cases 
where a new trial cannot be applied for within seven 
days after the Judgment, in consequence of there 
being no sitting of the Court. Where the application 
is made within seven days, the notice is unnecessary. 
If the grounds upon which the new trial is moved are 
proper grounds for granting a review, the applicant 
is entitled to proceed under section 623 of the Code 
of Civil Procedure without resorting to Act XI of 
1865. Ratan Keishen Poddae o, Raq-hoo Nath 
Shaha . I. L. R., 8 Gale., 287 : 10 C. L. R., 275 

Hee ISAN Chhndee Baneejee v. Luchun Gope. 

Kemp v. Pebmnaeain Singh. 

. • [I. Ii, R., 5 Calc., 699 : 5 C. L. R., 539 

267, “ Next sitting ' of 

the Court. — Judge holding tioo offices, — Where the 
same person holds , the office of Judge in two Small 
Cause Courts, and sits for the first half of the month 
in one Court and for the remaining half in the other, 
the next sitting of either Court after the close of its 
half- monthly term would he on the first day on which 
the Judge sat again in that Court. Madhub Chun- 
dee Biswas v. Okhoy Chundee Biswas. Gopee 
Mohun Baneejbe 1). Seeekanto Bose 

[13 W. B., 103 

268, Afiglication before 

execution of decree had been taken out for neio 
trial, — An application presented to a Small Cause 
Court on the 25th May to set aside an ex parte 
decree obtained, on the 14th March, where no process 
had been executed for enforcing the decree, was held 
to fall within the first of the two provisions in sec- 
tion 21, .Act XI of 1865. Shojonee Dossia n. Dhu- 
EONEE Dhue Ghosb . . 16 W. B., 226 

269, — : Notice of appUea-‘ 

tion. — Next sitting of Court. — A Judgment -debtor 
in a Small Cause Court on the day (28th July) of her 
arrest in execution of an ex parte decree deposited 
the amount claimed, and gave notice, under section 
21 of Act XI of 1865, that on the next day of the 
sitting of the Court she would file her grounds for a 
new trial. The Court next sat on the 1st August, 
and she filed her application on the 2nd. Meld 
that the Judge of the Small Cause Court was right 
in proceeding to hear the application, instead of go- 
ing through the formality of telling her to first give 
notice and apply again. Vaug-han n. Ball Ghand 
Ghosb . . , . .15 W. R., 281 

.270, Mx parte decree ob’ 

tained on forged bond. — Petitioner specially regis- 
tered a bond, brought it into a Small Cause Court, 
and, withont serving tbe obligors with any summons, 
got an. ex parte decree against them, and shortly 
after took out execution. The Judgment-debtor ap- 
peared within thirty days of the decree, and applied 
for stay of execution on the ground that the bond was 
a forgery. Eseentiou was stayed on security given, 
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Aet XI of 1865, S. ^-^continvM. 
a re«hearing was granted in the presence of both 
parties, the original decree was reversed, and a fresh 
decree given. Meld that in this state of the facts, 
the Small Cause Court had Jurisdiction to grant a 
review and fresh decree, aud that the procedure laid 
down in section 21 of Act XI of 1865 was followed 
as far as it was applicable, lisr the mattbe op 
Mohun Sahoo . , . .11 W. B., 245 

271, — Second application 

for neto trial. — An application having been made to 
a Small Cause Court Judge to set aside an ex parte 
decree, the Judge found from the record that the 
defendant had been personally served with a sum- 
mons. He accordingly requested the pleader to tell 
his client to be present three days after to be examined. 
As neither the applicant nor his pleader was present 
on that date, the Judge rejected the application with- 
out issuing notice on the opposite party. A second 
application was then made under section 21, Act XI 
of 1865. Meld that the communication to the plead- 
er was an informal proceeding, and as applicant 
. had not been summoned in due form his application 
should not have been rejected in his absence, and the 
Judge was bound to hear the second application. 
Gopal Chundee Roy v, Abman Shaikh 

[16 W. B., 402 

Reviews of Judgment of a Small Cause Court as 
distinguished from new trials are now governed by 
section 623 of the Civil Procedure Code, 1882. 


(<?) Reeeeence to High Couet. 


References to the High Court are now made under 
section 617 of the Civil Procedure Code of 1882, 
which has been substituted for section 22 of Act 
XI of 1865. The substituted section is of wider ap- 
plication than section 22, and ’embraces questions 
arising in execution of decree as well as questions 
in a suit, which it was formerly held could not be re- 
ferred. 


See SuROOP Chundee Patre v. Jadoo Moyteb 
[5 W. B., S. C. C. Bet, 7 

Anand Chandea Mazumdab n. Gobardhan 
Khan . . . B. L. B., Sup. Vol., 457 

[5 W. B., S. C. C. Bet, 19 

Kaminee Soondubee Chowdheain Mudhoo 
vSnoDUN Mookeejee . . 21W. B.5 376 


Bane op Bengad n, Cubbie 

[3 B. Ii. B., 396 : 12 W. B., 432 


As to what is to be referred 
See Gujendbo Mohun Shaha Eastern Ben- 
gal Railway Company . 18 W. B., 145 


and how the reference is to be made 
Dinonath Addy V. Wellbe ^ 7 W, 10 
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continued, 

3. PRACTICE AND PROCEDURE— 

(c*) Refebence to High continued. 

272. Ground for reference. — Ap- 

plication of parties. A. Small . Cause Court should 
not make a reference on a simple point merely on 
the application of the parties, unless it entertains a 
doubt upon the question. Hueish Chhhdbe 
Talafuttee V, O’Beibh . . 14 W. II .5 248 

278. — Questions arising on appli- 

cation for new trial,— X of 1S67, s. I.— 
A.ct XI of 1865, s. 22. — When the judgment of a Small 
Cause Court is called in question by one of the par- 
ties on a point of law, such as that damages have 
been assessed on a wrong principle, his proper course 
is to apply for a new trial. The facts not being dis- 
puted, the Judge may grant a new trial as to wdiat 
amount of damages were sustained ^ and in determin- 
ing that question, he may alter his opinion as to the 
piinciple on which damages ought to he assessed, and 
iipou the new trial assess them on the proper prin- 
ciple. A question of law arising on an application 
tor a new trial, was a question which might be referred 
to the High Court for its opinion as a question within 
the meaning of section 1, Act X of 1867, arising at 
any point in the proceedings previous to the hearing of 
a suit.^ The hearing in a new trial is a hearing within 
Act XI of 1865, section 22. An application for a 
new trial is a point in the proceedings previous to the 
hearijig. Isan Chandea Sing v. Haraf Siedae 
[8 B. i. E., A. a, 185 : 11 W. B., 525 


274. 


-Act XI of 1865. 


A poult arising upon the application for a new 
trial may lie rofurml to the High Court. Nobo 
Goomae Chttckeebutty a?. Koyl.ash Chttnder 
Haeoobee . . o " . 17 W. E., 518 

275. Change of Judges pending 

reierenee .— reference hy successor of A udqe 
%n^ ease already decided . — Where a case was deter- 
inmecl hy a xormcr Judge of a Small Cause Court 
contingent upon the opinion of the High Court upon 
the question submitted by that Judge, and the par- 
tios had ail ogiortunity of appearing and being heard 
in the High Court before the Judges expressed their 
opinion. Held that when that opinion was expressed 
the case was at an end, and that it was irregular for 
a Judge ivlio had succeeded to the Judge who refer- 
red the case to interfere in the matter. Umafpnp 
Roy r. Browne. . . ^ 7 W. B., 852 

{d) Misceleaneohs Cases. 

2 m AetXIofl865,s.45and 

S, 20.— Power of Cleric of Small Cause Court.— A 
clerk of a Small Cause Court is not authorised to 
sign the copy of the judgment and certidcate alluded 
to in section 20 , Act XI of 1865. Anonymous 

[3 W. B., S. C. C. Bef., 7 
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^ s. 51. — Powers of 


Local Legislaf are.— Judges of Small Cause Courts, 
“^lield that, in permanently investing, under section 


SMALL CAUSE COUBTs MOFUSSIL— 

continued, 

3. PRACTICE AND PROCEDURE-ooT^^mwe/l. 

{d) Miscellaneous Ch.W’-^conUnued, 

Act XI of 1865, s, 51 — continued. 

51 of Act XI of 1865, the Judges of the Courts of 
Small Causes at Agra, Allahabad, and Benares, with 
the powers of a Principal Siidder Aineen (Subordi-- 
nate Judge), the Local Government did not exceed 
its power or contravene the law, although the occa- 
sio’nal investiture of Small Cause Court Judo^es bv 
name from time to time, with the powers of a'^Prin- 
cipal Sudder Ameen, may have been the mode of 
procedure contemplated by the Legislature as the 
mie likely to he ordinarily adopted. Bijee Kooer v. 
Hamodur Boss, 5 JSf. W., 55, impugned. Cros- 
thwaite V. Hamilton « 1 „ b.j 1 All.^ 87 

278.- 


cr '77 n ^ " Hosecution of decrees 

oj Small Cause Courts against immomahlemoperlv 
—Poivers of Judge of Small Cause Court.— 
Judge of a Court of Small Causes, who has been 
duly invested with the powers of a Subordinate Jud<^e 
under the provisions of section 51 of Act XI of 1865 
has » general jurisdictioiU^ within the meaning of 
section 20 of that Act, and can consequently, under 
tne provisions of that section, enforce a decree under 
that Act against the immoveable property of the 
judgment-debtor. Gopal v. Naneu 

[I. L. B., 1 All, 624 

Poioer to invest 


279. 


Small Cause Court Judge wiilh powers of Prmcipal 
Sudder Aineen.— SQdtioii 51, Act XI of 1865, did 
not authorise the Local Goveriiinont to permanently 
and unconditionally invest the Judge of a Small 
Cause Court with the powers of a Principal Sudder 
Ameen. Tlie section only contemplated an occasional 
investment of the powers, and one contingent on the 
state of the business of the Court. Bijee' Kooeb 
V . Damodue Dass 09,5 IQ", w 55 

280. _ Power to invest Small 

Cause Courts with insolvency jurisdic- 
tion.— Procedtire Code, 1877, s. 5.— Ch. XX 
ss. 544-560.— The effect of section 5 of the Code of 
Civil Procedure (Act X of 1877), coupled with the 
second sebeduie to that Act, was to render the whole 
ot Chapter XX (relating to insolvent debtors) of the 
Code, including section 360, inapplicable toCo-urtsof 
bmall Causes in the mofussil, notwithstanding the 
words any Court other than a District Court and 
any Court situate in his district ” which occur in 
that section Consequently, theGovernmeiitResoIu- 

n ^ investing the 
Jud^e of the Court ot Small Causes at Ahmehabad 
with powers, under the said chapter, to adjudicate in 
insolvency matters, was ultra vires and invalid 
Lallu Ganesh V . Ranchhou Kahanpas 

[I. L. B .5 2 Bom.j 641 

4 : ^ Procedure Code Amending Act XII 

of 1879. section 360 is made applicable to Small 

■inmrcft-rT’ ^Solution would now 

apparently be valid. 
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1. Jueisdictiof 

(«) Generally 
(^) Army Act , 

(e) Decree, Syit on— , 

(d) Insolvency 

, (e) Moveable Property . . a 

(/) Eecoveey of Immoveable Pro- 
Rerty .... 5715 

(ff) fiEGISTEATION ACT, 1866, 'SS* 

^2= 53 . . , * 5717 

W Revenue . , ^ i 5718 

2. Practice and Procedure « ,5718 

General Cases , . .5718 

(d) New Trial . . . * 5718 

(c) Reference to High Court . 5719 

See Habeas Corpus. 

, [I. L. R., 1 Calc., 78 

Bombay. 

See Execution of Decree— Transfer 
OF Decree for Execution, &c. 

[I, L, R.s 1 Bom.s 82 
See Pleader — Appointment and Ap- 
. _PEARANCE . I. L. R., 8 Bom., 105 
Calcutta. 

See Pleader — Appointment and \p 
pearancb . IB.L. R.^ A..C./45 
Madras. 

See Assignment .OF Chose in Action. 

[4 Mad., 176 
1 Mad., 150 

See Hindu Law — Contract — Assign- 
ment of Contract . 4 Mad., 176 
[1 Mad., 150 

Execution of decree of 

See Bailmbkt . 5 B. L. E., Ap., 31 

Jurisdiction of— 

See Negotiable Instruments, Sum- 
MARY Procedure on — 

[8 B. L. B., Ap., 10 

Law of— 

See Contract Act, s. 27. 

[M B. L. R., 76 


— • Reference to Higb Court from- 
See Letters Patent, High Court cl 
• . SB.L. R.,418 


Suit on decree of- 


See Right of Suit— Decrees, Suits on— 
[1 Ind. Jur., 3Sr. S., 220 
I. L. R.j, 2 Calc,, 434 
10 B, L. B,., Ap., S5 
I. Ij. B,, 5 Calc., 294 
I. L. B., 6 7, 292 

9 W. B., 399 
I. B. B., 8 Bom‘, 1 


I COUET, PEBSIDEMTCY 

A U W JN S — contiMMed, 

1. JURISDICTION. 

{a) Geheealiy. 

Apt of jul'isdietionby 

Act XV ol 1882.— Act IX of 1850, s. dS — 
Abandonment of Whilst the peenuiarv 

Cause Court was limited to 
K 1 , 000 , the plaintiffs broiiglit a suit for thafamount 
foi damages tor breach of a certain contract after 
abandoning the excess, and in that suit they elected 
a non-suit under section 53, Act IX of 1850 mid 
111 a suit brought m respect of the same damages for 
the full amount due to them, that the plaintiffs were 

in abandoned tlie exce.ss 

in tbefoimer suit, from recovering the fuU amount 
sued for. SiMSOif n. Goba Chand Doss 

[I. li. B., 9 Calc., 473 

2 . — . Adding sum to legal claim 

for purpose of giving jurisdietiom-A/S 
oflSoO, e 28.- Act XXVI of 1864, s. 3.-4 rfl-iif 
tiff cannot give inrisdictioii to the Small Caii.sc Coi rt 
by adding to liis claim sums wliicli l,e could uM 
under any cucunistances, be entitled to recover. 
StIcMr Clmnd v. SooringmuU, 1 Hyde, 272, distin- 
giiislied. Bonomallt Nawn o. CaLbell 

[10 B. ]L. E., 193 : ig gO 


a 


/^r- . of excess — 

Cairn not within pecuniary limits of jurudiotion - 
The Court has no jurisdiction to hear a case unless 
there be an abandonment of any axcess above Us \T 
cuniary iiinsdiction. Goeachund OHtriffiEE Bose 
V. Ghaeroo Chundee Ghose ^ 

[Bourke. O. C., 3 : Cor., 93 

4. Splitting olaim.- Omission in 

abandon excess.- Act IX of 1850, s. 34 -mJS 
under section 34 of Act IX of 1850 tint -.in 'tK f * 
ment of e.vcess not stated in the sumiumii is a spHt' 
ting of the claim and the Court has no iurisdict on 
to amend Its record where there is no abandonment so 
stated. Gobachund Chundee Bose n ChavLp 
Chundeb Ghose . Bourke, O. c!, I- 

. ®‘ 7Z I Splitting cause of aetinn 

TX of 1850, s. 34.— The defendant, as broker 
for the plaintip, guaranteed all transactions entered 
into by the plainbffs with native firms through the 
defendant. Some of these native firms, in —t 
of such transactions became indebted to the p£; 
tiffs, and the defendant wrote to the plaintiffs re 
qiiestn|; them to sue such defaulting firms The 
plaintiffs accordingly sued six of such firms, and se t 
a letter to the defendant claiming from him pav 
ment of the tmwd costs incurred in all tlie suiN 
amounting to E7.553.10.6. The defendant haiW 
failed to pay the plaintiffs sued him iii tlie S 
Cause Court, to recover payment of the taxed “sto 
amounting to R 433 
mid that the plaintiffs, in doing so, were sDlRtint 
their cause of action within the meaning of ^sefttou 
34 of the Small Cause Court Act (IX of 18501 
Biackweie & Co. V. SUMAB Ahmed '■ 

[8 Bom., o. c., 88 
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SMAXiIi CAUSE COURT, PEBSIDEHCY 

TOWNS-^contimed. 

1, 3VmsmCT10'^— continued, 

(a) GeneeaIiLY — continued. 

Splitting cause of action— 

See Chockalinoa Pileai v. Vietjthalam 

[4 Mad., 334 

■ - ■ ■ ■■■ — Act IX of 1850} 

&*. 34. — Tradesman^ s account, — A tradesman cannot, 
by keeping* separate accounts of his dealings with a 
customer, split his cause of action so as to bring his 
suit within the jurisdiction of a Small Cause Court 
in the Presidency towns. Cassxtm Jooma Thuc- 
KEB LilaDHUB KiSSOWJI 

[I. Xi. B., 2 Bom., 570 

7. Valuation of suit.— >Swii for 

damages under MliOOO, on contract of more than 
Ml, 000. — In an action for damages on account of de- 
fendants refusal to take delivery of goods of the 
value of 113,699-6-8, sold to him hy plaintiff, which 
goods were afterwards re-sold at a loss of R344-5-9, 
— Held that the Court of Small Causes had jurisdic- 
tion, notwithstanding that the original contract was 
for more than B1,000, Kxrppxj Chetii v. Chidam- 
BAEA Mudali . . . .3 Mad., 170 

a — Act IX of mo, s, 

27. — Liquidated damages, — HarnesUmoney . — Where 
a contract for the sale and delivery of 2,000 haras of 
stone contained a provision that in case of breach hy 
the purchaser a sum as liquidated damages was to be 
paid hy him at the rate of BX per bara, and the 
purchaser paid B1,000 earnest-money, hut made de- 
fault in accepting the stone, — Held that, though in 
default of acceptance the earnest-money, Bl,000, 
was forfeited, the vendor could not retain, the earnest- 
money and sue for the whole amount of the liqui- 
dated damages ; but that his proper course was to 
sue for the difference only, w’hich suit could pro- 
perly he brought in the Small Cause Court, being 
BljOOO only. Mehebtanji Manchaeji r, Punja 
Velji .... 5 Bom., O. C., 147 

9. 

tion of amo unt of proceeds of goods not accepted , — 
The plaintiffs consigned goods to the defendant, and 
drew a bill for B2, 711-9-6 against them on the 
defendant in favour of the Chartered Mercantile 
Bank. The bill was accepted by the defendant, and, 
when presented for payment, was dishonoured. The 
bill was paid for honour hy the attorney of the 
plaintiffs. The goods arrived, and (the defendant 
having refused to pay the bill) were sold by the 
plaintiffs, after notice to the defendant, at his risk, 
and realised El,655-15-4. The plaintiffs refused to 
hold a survey on the goods unless the defendant 
paid the amount of the acceptance. The plaintiffs 
sued the defendant in the Small Cause Court for 
the amount of his acceptance, giving him credit for 
tlie proceeds of the goods, and abandoning the 
excess. Held that the plaintiffs were not entitled 
to do so, as the claim on the bill was not brought 
within the jurisdiction of that Court by payment or 
admitted set-off. Shobtt u, Abdttl Bahiman 

[6 Bom., O. C., 63 


SMALL CAUSE COURT, PBESIDBE-OY 
continued, 

1. JURISDICTION— 

{a) Geneeably — continued. 

Valuation of suit — oontimed, 

Hart payment . — 

Set-off. — Suit for balance of account, — The plaintiffs 
advanced Bl 5,000 against the defendants grain con- 
signed to Hong-Kong, to be there sold on his account 
by the plaintiffs’ agents. The plaintiffs subsequently 
gave credit to the defendant for B14, 115-3-3, alleged 
to have been received by them as the proceeds of the 
sale, and sued him for the balance in the Bombay 
Small Cause Court, abandoning the excess so as to 
bring the claim within the Courts extended jurisdic- 
tion of BljOOO. The defendant disputed the cor- 
rectness of the account sales forwarded hy the agents 
at Hong-Kong, and contended that the Court had no 
jurisdiction to try the case. The Judge, subject to 
the opinion of the High Court upon the facts as 
stated, struck the case out of the list for want of 
jurisdiction. Held that, as both the plaintiffs and 
the defendant were bound, hy the nature of the 
transaction, to have the proceeds of the sale applied 
to satisfy the advance made by the plaintiffs to the 
defendant, the receipt hy the plaintiffs of the amount, 
for which they gave credit in their, particulars of 
demand, was in the nature of a part payment ; and 
that the suit was, therefore, on a balance of account, 
and within the jurisdiction of the Court of Small 
Causes. Ewabt, Latham, & Co,, v. Muhammad 
SiDDiK • , . . 4 Bom., O. 0,9 133 

(6) Abmy Act. 

11, — ^ Stat. 44 and 45 Viet, c. 

58, SS. 148, 151. — Act XV of 18S2, s. 18 . — Leave 
to sue. — The jurisdiction given to Small Cause Courts 
by Act XV of 1882 is not affected by 44 and 45 
Victoria, cap. 58, section 151. Wailis v. Tatlob 

[I L. B., 13 Gale,, 37 

(c) Deceee, Suit on— - 

12, Suit on decree of Small 

Cause Court. — Presidency Small Cause Courts Act, 
XV of 1882, SS. 1, 4, 94. — A judgment-creditor in 
the Court of Small Causes had not before the 1st 
July 1882 the right to sue in that Court on his judg- 
ment. Mbbwanji Nowboji V. Ashabai 

[I. L„ B.,'8 Bom., 1 


(d) INSOXYENCY. 

Ig^ ^ — Madras Small Cause Court 

— Civil Procedure Code {Act XIV of 1882), ss„ 
8-3. — Presidency Small Cause Courts Adi (XV of 
1882), SS. 2-23. — The Madras Court of Small Causes 
has no jurisdiction in insolvency. The second para- 
graph of section 8 of the Code of Civil Procedure, 
1882, which authorised the Local Government, by 
notification published in the official Gazette, to 
extend to the Presidency Small Cause Court certain 
portions of the said Code, is repealed by the Presi- 
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mCiMS'i’ OF CxVSFS. 


SMALL CAUSE COUBTj PRBSIDEHCY 

TOWMS — continued^ 

1. JUBISDICTION--eowjf2?aMe^^. 

{d) Insolvency— 

Madras Small Cause CouTt^continued. 
fleney Small Cause Court Act (section 2 of Act' XV 
of 1882), and consequently tlie notification of tlie 
Governor in Council of Fort St. George, dated 25th 
February 1879, conferring on tlie' Madras Court of 
Small Causes jurisdiction in insolvency, being repug- 
nant to section 8 of the Code of Civil Procedure, 
1882, as amended, if otherwise valid, ceased to have 
effect when Act XV of 1862 , came into force. In 
SE Wallee . . I. L. R .3 6 Mad., 430 

(e) Moveable Peoperty. 

14 . Tiled huts.— JXo/ 1850, 

ss. 53y S8. — Goods and chattels. — Tiled lints were not 
‘‘goods and chattels” within the nieauing of sec- 
tion 58, Act IX of 1850, and therefore could not he 
taken in execution under that section. Where tiled 
huts had been seized under a decree of the Small 
Cause Court, and a third party interpleaded under 
section 88 of Act IX of 1850, and claimed the huts, 
— Meld that the Court, having no power to seize the 
huts, was right in dismissing the claim. If ally- 
PEESAUi) Singh v. Hoolas Ghttnd 

[10 B. L. R., 448 : 20 W. B., 8 ' 

15 . Fixtures.— Ac!? IX of 1850, s. 

58. — Seizure of goods and chattels in execution of 
decree. — X^igine in flour-mill. — Landlord andlenant. 
— In a suit for damages for tlie removal of oil and 
flour mills and a steani'Cngine and boiler seized in 
execution of a decree of the Calcutta Small Cause 
Court,— that such things were fixtures and not 
goods and chattels, within the meaning of section 58 
of Act IX of 1850, and therefore could not be seized 
in execution. The question whether fixtures are re- 
moveable by a tenant as against his landlord has 
nothing to do with the , question whether they are 
seizable in execution as goods and chattels. Millee 
V. Beindabhn 

. [I. L. B., 4 Calc., 946 : 4 C. L. B., 460 

(/) IlECOVEEY OP Immoveable Peopeety. 

Ig, Question of title. — Act IX 

of 1850, s. 91 {Act XV of 1882, s. 41).— Summons 
to show cause on what title occupier holds, without 
leave of owner. — Upon a summons issued under sec- 
tion 91 of Act IX of 1850 by the Judge of the 
Small Cause Court to the occupier of a house to 
show by wbat title lie claims to hold or occupy the 
same or part thereof,— that -the jurisdiction 
of the Small Cause Court was not ousted by the occu- 
pier appearing and showing as cause that which did 
not amount to an allegation of title in the occupier. 
Seld, also, that the words in that section, “ without 
leave of the owner,” comprised a case where the 
original possession was with leave of the owner 
hut was afterwards withdrawn by his vendee, the 
subsequent owner. Dadabhai Hussanji v. Kuvae- 
’ BAi . . 0 . , 10 Bom., 386 


SMALL CAUSE COURT, PRESIDENCY 

TOWNS— contmued. 

1. JURISDICTION — continued. 

(/) Eecoveey op Immoveable Peopeety 
— continued. 

Question of title— continued,. 

17. ; Act IX of 1850, 

S.9. 91’-93. — Difficult or doubtful question of title . — 
Proof of the existence of a dilficuit or doubtful ques- 
tion as to the right to possession, bond fide raised by 
the person in possession, was held to he sufficient 
cause shown to justify a Presidency Small Cause 
Court in refusing a warrant of ejectment under 
section 93 of Act IX of 1850. M uhammed Esup 
Sahib t). Geoege . . I. L. R., 4 Mad., 385 

Mere assertion of a title to possession is not suffi - 
cient. Muhammed Esup Sahib George 

[I. L. R.,4Mad., 385 

Anonymous case . I. L. R., 4 Mad., 389, note 

18. ^ Title to immove- 

able property. — Act IX of 1850, ss. 25, 91, — Act 
XXVI of 1864, s. 2. — Tractice. — Leave to amend 
summons and plaint . — In a suit brought under 
section 91 of Act IX of 1850, the Bombay Court of 
Small Causes had no jurisdiction to try a question of 
adverse title to the immoveable property, the subject 
of the suit. Aliter, if the suit were brought under 
section 25 of Act IX of 1850, as extended by section 
2 of Act XXVI of 1864, and the value of the pro- 
perty in dispute did not exceed Pcl,000. In a case in- 
volving a question of adverse title, the plaintiff should 
be allowed to amend the summons issued qncler sec- 
tion 91 of Act IX of 1850, so as to render it conforni- 
ahle with a claim under section 25 of Act XXVI of 
1864, if the summons were issued in the mistaken 
form by the fault of the Clerk of the Court, and not 
of the iflaintiff. Nowla Ooma v. Bala Dhubmajx 

, [I. L. R., 2 Bom., 91 

19 . Act IX of 1850, 

s. 91. — Xquitable defence. — Stdt for ejectment . — The 
plaintiff in 1879 took out a summons under section 91 
of the Presidency Towns Small Cause Court Act, IX of 
1850, calling on his nephew the defendant, to deliver 
up possession of certain premises in his occupation be- 
longing to the plaintiff. The plaintiff alleged that he 
had purchased the premises in question in 1870 from 
one to whom the defendant had mortgaged them in 
1866 with power of sale. The plaintiff produced the 
deed of mortgage to N., and the conveyance to him- 
self. It was admitted on his behalf that he had never 
received any rent from the defendant, and never had 
manual possession of the premises occupied by him. 
But the plaintiff produced a writing of attornment, 
dated April 1873, passed to him by the defendant, 
whereby the latter acknowledged that he was occupy- 
ing the premises in question as the plaintiffs s tenant, 
and agreed to pay rent for the same at R25 a month. 
His defence was that the mortgage, the sale, and the 
writing of attornment were all merely colourable, exe- 
cuted for the purpose of defeating his creditors and 
screening the property from execution j that no 
money had passed between the parties; that the de- 
fendant liad never been out of possession, and that the 
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SMALL CAUSE COUB.T, PRESIDENCY 

TO WK S — continued. 

1. JUEISDICTION— 

(/) Ebcoteby oe Immoyeablb Peopebtx 
— contimied. 

Question of title — continued. 
plaiutii? now required the Court to assist him in 
turning his own wrong to his own advantage. At 
the hearing in the Court of Small Causes the defend* 
ant proposed to prove the above factsj and submit- 
ted that, under the circumstances, a hand fide ques- 
tion of title was raised which ousted the juris- 
diction conferred on the Court by section 91. The 
Court, however, refused to receive the evidence, and 
held that it had jurisdiction. On reference to the 
High Court, — JSeid that the defendant was entitled 
to set up the defence rvliich he had, and that it oust- 
ed the jurisdiction of the Court -of Small Causes to 
proceed further with the action — inasmuch as such 
defence raised a question of adverse title, which, in 
suits under section 91 of Act IXj 1850, that Court 
had not jurisdiction to decide. Luckmidas Khimji 
t). Muui Canji . . I, L. B.j 5 Bom., 295 

20. Act XV of 1882, 

s, 41. — Landlord and tenant. — Admission of tenancy. 
— 8uit in ejectment. -—lAiQ plaintiff, alleging that tiie 

. defendant was his tenant at a monthly rental of 
E52 and had refused to deliver up possession to the 
plaintift*, took out a summons against the defendant 
under section 41 of the Small Cause Court Act, XV 
of 1882. The defendant admitted the tenancy, but 
contended that he held under an unexpired lease for 
four years. The J udge of the Court of Small Causes 
■was of opinion that a question of title was involved, 
and ho dismissed the case on the ground that he had 
no jurisdiction to hear it. The plaintiff thereupon 
applied to the High Court under its extraordinary 
jurisdiction. Held that the case was ■within the 
jurisdiction of the Small Cause Court. Datidas 
Haejitakdas a. Tyabally Abdtjlally 

[I. L. R., 10 Bom.5 30 

21. Trespass to immoveable pro- 

■pevtj.~-Act XV of 1882, ss. 18, 19,38, 45.— The 
plaintiff brought a suit in the Calcutta Court of Small 
Causes to recover damages for trespass to certain iin- 
moveable property of which he proved he was in 
possession; the defendant contended that such a suit 
w^as one for the determination of a right to, or inter- 
est in, immoveable property, and w^as, therefore, not 
maiiitainahle in the Small Canse Court. Held, the 
Court « had jurisdiction to entertain such a suit. 
Peaey Mohun Ghosaul V . Haerak Chuuder 
Gangooly , . . I. L. R .5 II Gale., 261 

iff ) Registeation Act, 1866, ss. 52, 53, 

22. ’ Petition and decree under 

Registration Act.— Small Cause Courts iii the 
Presidency towns liad no jurisdiction to entertain pe- 
titions and make decrees under the provisions of sec- 
tions 52 and 53, Act XX of 1866. In the matter 
OP Act XX OP 1SG6. In the matter op Nil 
XAMAL BanEEJEB i). Mabuusudan Chowdry 

[eB.Ii.B.,m 
8. C. XlL CoMUL Banerjee V. Mudoosoobttn 
Chowbhey . . . 14W. B.5 478 


SMALL CAUSE COURT, PRESIDENCY 

TOWNS — continued. 

1. JUiUSDICTION— 

Qi ) Revenue. 

2B. Matter eoneerniiig revenue, 

— Trespass hy Collector , — Action of Collector in 
preserving waste land. — Act IX of 1850, s. 25. — 
The Collector of Bombay bond fide believing that 
certain land upon wdiich a quarry had been opened 
by the plaintifi: was Government waste laud, by his 
servants forcibly stopped the quarrying operations 
of the plaintiff “^for the purpose (the Collector 
stated in his evidence) of preserving the land for 
Government, as land from which revenue iniglit in 
future be collected,^^ In an action for trespass brought 
against him hy the plaintiff, it was held that the act 
of the Collector was not a matter concerning- 
revenue within the meaning of section 25 of Act 
IX of 1850, and that the jurisdiction of the Small 
Cause Court was therefore not excluded. Harayan 
Krishna Laud v. Norman (Colbectoe op Bom- 
bay) .... .5 Boni.j O. C.j 1 

2, PRACTICE AND PROCEDURE. 

(a) General Cases. 

The practice and procedure of the Presidency 
Small Cause Courts is so different now from what it 
was under tlie former Acts IX of 1850 and XXVI of 
1864, that most of the cases decided under those Acts 
have become useless as precedents. The procedure is 
now governed by Act XV of 1882 by wliicli a great 
portion of the Civil Procedure Code has been extend- 
ed to these Courts. 

24. Dismissal of suit for want 

of jurisdiction. — Costs.— Form of decree. — Where 
a plea to the jurisdiction of the Small Cause Courts 
established under Act IX of 1850 is successful, the 
judgment ought to be one dismissing the suit. But 
whatever the form, it should be stated that the suit 
abates or is dismissed “ for want of jurisdiction.^* In 
such a case the Court has po^ver to award costs to the 
defendant. Feeck d. Habley 

[I. L. B., 6 Gale., 418 : 7 C. L. B,, 237 

25. — ^ Power to restore ease 

struck off for default in a.ppearance.—AcliX 
of 1850, s. 42 . — A Court of Small Causes, constituted 
under Act IX of 1850, could, during the same day, 
and at the same sitting of the Court, ex parte restore 
a cause ouce struck out under section 42, though the 
order for striking off may have been duly recorded. 
In sucli a case it would be open to the defendant to 
apply to set aside such ex parte order, and the suffi- 
ciency of the grounds of the application would be a 
question for the discretion of the Judge. Shib 
Chundee Muliick V. Kissen Dyal Obadhya 

[I. L. B., I Calc., 476 

(5) New Trial. 

26. Application for new trial. 

— Fresh evidence. ^ A^davitsi — A party who applies* 
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SMALL CAUSE COUB^T, PRESIDENCY 

TOWN'S — continued. 

2. PRACTICE AND PROCEDURE— 

(6) New Teia.i — continued. 

Application for new tvml-^coniinued^ 

for a rule for a new trial and obtains it on particular 
materials, ought not to be allowed to go into fresh 
evidence with a view to strengthen his case when the 
rule comes on for hearing. If on hearing both par- 
ties the Court thinks further inquiry necessary, it can 
of course make such inquiry in such manner as seems 
most fit to it. When new trials are moved for on al- 
legation of facts, it would he very convenient that a 
practice should be introduced of requiring the facts 
to be stated by affidavit, and in like manner the an- 
swer to be supported by affidavit. Modhoosoodxjn 
KooNDOO w/MaDHUBEAM SBWEOIiB 

[15 W. B., 161 

27, Ground for new trial.— 

Want of jurisdiction. — A new trial may be granted 
on the ground of want of jurisdiction in the Court, 
though such ground was not formally raised or record- 
ed at the original hearing. Chundee Chuen Dtjtt 
V, Edjuejee Cowasjee Bijnee 

[I. L. R., S Calc., 678 : 11 C. L. R., 225 

28, Difference of opinion be- 

tween Judges as to allowing new trial. — In a 
case of difference of opinion between two Judges upon 
the point as to whether tliere sliould he a new trial, no 
rule can be granted. Jaedinb, Skinnee, & Co., u. 
Money 14 W. B., 812 

29, Second new trial.— It is com- 

petent to the Judges of the Calcutta Small Cause 
Court to grant a second new trial of the same case. 
PuEsoN Chund (ioeacha u. Kajooeam 

[10 B. L. R., 355 : 19 W. B., 203 

(c) Reeeeencb to High Cotjet. 

30 , Question of law.— Only 

questions of law in suits can he referred. Moiitjn 
Sing v, Kaeebm Oonissa Begum . 8 Mad., 57 

The point of law referred should be expressly 
stated. Jaedine, Skinneb, & Co., v. Money 

[14 W. B„312 

31, Question of fact. 

•^Act XKVIofmi, s. 7.— Act IX of ISoO, s, 35. 
— The question whether or not cotton fabrics border- 
ed with silk, or having a portion of silk otherwise used 
ill their maimfacturei, are “ silks in a manufactured or 
unnianufactiired state' wrought up or not wrought up 
with other materials,''* within the meaning of section 
10, Act XVIII of 1854, was a question of fact to be de- 
cided on the evidence, and not a question of lav^r to be 
referred for the opinion of the High Court under Act 
IX of 1850, section 55, and Act XXVI of 1864, 
section 7. Lakhmidas Hieachanb v. G. I. P. 
Railway Company . . 4 Bom., O. C., 129 

32, — Order rejecting applica- 

tion for new trial. — Judgment cuiUingent onojgi- 


SMALL CAUSE COURT,. PRESIDENCY 

TOWNS — continued, 

2. PRACTICE AND continued. 

(c) Reeeeencb to High Court— continued. 

Order rejecting application for new trial 

— continued. 

nion of High Coitrt. — The decision of a Small Cause 
Court rejecting an application for a new trial, but 
making such rejection contingent upon the opinion of 
the High Court, was not such a judgment as could be 
referred under section 7, Act XXVI of 1864. Hall 

JoAEiM . . . % 12B. L. R., 34 

Bee also Mackintosh 'o. Gill 

[12 B, L. B., 37 ; 20 W, B., 358 

33 , xv of 1882, 

S.69 . — Reference to High Courts Question for. — Neio 
trial, Application for. — Difference of opinion he- 
tioeen Judges. — Contingent judgment. — An order re- 
jecting an application for a new trial, subject to the 
decision of the High Court on certain point or points 
referred, is not a “ contingent judgment " within the 
meaning of section 69 of Act XV of 1882, nor can 
points of difference between the Judges at that stage 
form matter for ref ercnce. Nusserwanjbe v. Pue- 
SOTUM Dass . . o . I. L. R., 4 Calc., 298 , 

Under the Acts of 1850 and 1864 the Judge in re- 
ferring a point was bound to make his judgment con- 
tingent on the opinion of the High Court. 

See DoSAEHAI KaVASJI KhBEBADJI IU3BMAS- 

31 . o . .7 Bom., O. C., 180 

But now under the Act of 1882, section 69, he can 
eitlicr give judgment contingent on the opinion of 
the High Court or reserve his judgment. 

34 , Deposit of security for costs, 

— Act XXVI of 1864, s. 8. — A case should not he re- 
ferred to the High Court by a Judge of the Small 
Cause Court until security has been deposited in ac- 
cordance with section 8, Act XXVI of 1864, by the 
party against whom the judgment has been given. If 
such party do not deposit tbe security “forthwith,” 
he must he taken to submit to the judgment of the 
Small Cause Court, Where, however, a case was sent 
up without security for costs being deposited, and be- 
fore the case was heard the plaintiffs tendered a sum 
as security, which the Judge refused to accept as 
being too late, the High Court, on the sum being de- 
posited, and it ai)X')eariiig that the defendant would 
not he prejudiced by such a course, allowed the case 
to be heard. Eoenaeo v. Ramnaeain Sookdeb 

[14 B. L. R., 180 23 W. B., 136 

35, Act XXVI of 

1864, s. 8. — Omission to deposit costs. — Non-appear- 
ance. — Where a case had been referred from the 
Small Cause Court, for the opinion of the High Court, 
at the request of the plaintiffs, and they neither de- 
posited any security for the cost of the reference, 
nor appeared in the High Court, — Held, the defend- 
ants, who appeared, \vere entitled to judgment and 
to an order tliat the plaintiffs should pay the cost# 
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SMALL CAUSE COURT, PRESIDENCY 

TOWNS— contimied. 

2. PRACTICE AND PROCEDURE — continued. 

( c ) Reference to Hioh Court — continued. 

Deposit of security for costs — continued. 
of reference and otlier expenses connected therewith. 
Dissent t;. Justices of the Peace foe the 
Town of Calcutta 

[5 B. L. R., Ap., 24 : 20 W. R., 349, note 

In a similar case, however, the reference was’ held 
not to be properly before the Court, and an application 
for costs by the defendant was refused. Rajkumae 
Paramanick u. Stewart . 5 B. L. R., Ap., 23 

These cases were under the old procedure. Under 
Act XV of 1882, if security is not deposited the party 
against whom the contingent judgment has been given 
is to be taken to have submitted to it. 

80 , Case referred at request of 

party.— of such party before Migh 
Court . — Costs. — When a case is referred by the Small 
Cause Court for the opinion of the High Court, at 
the request of one of the parties, and such party does 
not appear in the High Court, the decision must he 
given against him, whether security has been given 
for the costs of the reference and the amount of the 
judgment or not, and he must pay the cost of the re- 
ference. Williamson u. Arab Ismail Khan 

[11 B. L. R., 415 : 20 W. R., 349 

SMALL CAUSE COURT, RANGOON. 

1 , Bstablislament of.— Act XXI of 

1863. — Act XI of 1865. — Local Goinernment, — Act 
XXI of 1863, after establishing Recorders^ Courts i 
in British Burma, and fixing the limits of their juris- ■ 
diction, enacted by section 10 that, save as in this 
Act provided, no Court other thau the Recorder’s 
Court shall have or exercise any civil jurisdiction 
whatever within tlie limits for the time being fixed 
as aforesaid.’” Act XI of 1865, after declaring that 
the words Local Government” should denote “the 
person authorised to administer the Executi^ie Gov- 
ernment in such part,” enacted by section 3 that the 
Local Government may, 'with the previous sanction 
of the Governor General in Council, constitute 
Courts of Small Causes under that Act at any place 
within the territories under such Government. By 
section 3 the Judge of such Small Cause Court was 
to be appointed by the Local Government, Act XI 
of 1865 did not repeal section 10 of Act XXI of 
1863. By notification dated 1st September 1869, 
the Governor General appointed a Judge of the 
Small Cause Court at Rangoon, extended the provi- 
sions of Act III of 1864 to British Butma, and in- 
vested the Chief Commissioner of British Burma with 
the powers conferred on a Local Government by that 
Act. By notification of 2nd October 1869, the Gov- 
ernor General in Council sanctioned the establish- 
ment of a Court of Small Causes in Rangoon under 
section 3, Act XI of 1865, extended the jurisdiction 
of the said Court to an amount not exceeding Rl,000 
and notified that the territorial jurisdiction would be 
co-extensive. with that of the existing Small Cause 
Court jurisdiction of the Recorder’s Court at Ran- 
goon. Held that the Small Cause Court at Rangoon 


SMALL CAUSE COURT, RANGOON.— 
Establishment of— continued. 

so established was properly constituted. There is 
nothing to show that the words “Local Government” 
as used in Act XI of 1865, were intended to include 
a Chief Commissioner. Ko Shoay Boon n. Shoay 
Gan . , 6 B. L. R., 196 : 14 W. R., 331 

% Jlirisdietion of —Foreign ship. 

— Stiii by sailor for wages. — Mofussil Small Cause 
Court Act, XI of 1865, s. 8 {expl. a). — Civii"Coiirts 
have, as a general rule, jurisdiction to try all civil 
suits against all persons of any nationality within 
the local limits of ’their jurisdiction. A captain of a 
ship, who was at the time loading or unloading his 
vessel within the local limits of the Small Cause 
Court of Rangoon, was sued by one of his sailors 
(who had contracted to serve on a voyage from Bre- 
inerhaven to East India), for wages in the Small 
Cause Court of Rangoon. Held, that the sailor’s 
cause of action arose within the local limits of the 
Small Cause Court where the defendant was resid- 
ing when the suit was brought, and that, therefore, 
the Small Cause Court had jurisdiction to hear the 
suit. Olner V. Lavezzo 

[I. L. R., 10 Calc., 878 

SMUGGLING. 

See Stolen Peoperty— Offences re« 
LATiNG TO . .18 W. R., Or., 63 

[19 W. B., Or., 37 

SNAKE-CHARMERS, DEATH CAUSED 
BY- 

See Murder. 

[3 B. L. R., A. Cr., 25 : 12 W. B., Cr., 7 
I. L. R., 5 Calc., 351 : 4 O. L. B., 580 

SOLDIER, RESIDENCE OE- 

See Jurisdiction-Causes of Jurisdic- 
tion — Dwelling oh Residence. 

■ [I. L. R., 1 AIL, 51 

SOLICITOR. 

Duty of. — Attorney and client . — It 

is the duty of a solicitor who has once undertaken a 
cause, to carry it to a conclusion. In be a Solici- 
tor . . , . 4 B. L. B., P. C., 20 

This was an observation made in some remarks 
addressed by the .Judicial Committee to a solicitor 
who, having obtained a final order in' an appeal, bad 
abstained from carrying that order to its proper ter- 
mination. It was intimated subsequently that it 
’was not intended to have any judicial authority, be- 
ing only -a personal admonition addressed to the soli- 
citor and having reference to the peculiar circum- 
stances of his case . . 4 B. L, B., P. C., 51 

Lien of, for costs. 

See Costs— Costs out of Estate. 

[I. L. R., iO Bom., 248 

SOLITARY CONFINEMENT. 

See Sentence— Solitary Confinement. 

[3 B. L. B., A. Cr., 49 
I. L. R„ 6 AIL, 83 
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SOMAJ; breach: op agreemeht 

TO JOIH— 

See_CoNTEACT Act, s. 23— Iiiegai, Con- 

TBACTS— GeNEEALLY. 

[2 B. KB., S. m., 4 

SOMAJ, EXOLFSIOM EBOM— 

See Jfeisdiction oe Civil Couet— So- 
cieties . . S B. L. E., A. C., 91 

SOXTHAL PERGtJNlSrAHS. 

See Settlement Oeeicee, 

. ■ [6 C. L. B., 555 

Appeals in cases from — 

See Appeal — Eeg-llations — Bengal Re- 
GULATioN.III OP 1872 . 6 C. li. B., 555 
See Appeal in Criminal Cases— Acts — 
Act XXXVII OE 1855 . 17 W. R., 11 
[I. L. B .5 12 Gale., 536 
/See High Court, Jueis-LICtionoe — High 
Court, Calcutta— Civil. 

[I. L. B., 3 Calc., 298 
I. L. B., 10 Calc., 761 

Trial' of suit for- land in— 

See Jurisdiction— Suits por Land. 

[I. L. B., 4 Calc., 222 
See Subordinate Judge, Jurisdiction 
OP . . , 5 C. K B., 128 

BOXTHAL PERGUK-HAHS SETTLE- 

MEl^T (REGULATION III OP 1872). 

g, 5, — Jurisdiction of Civil Court, 

— Settlement proceedings, — During tlie time of the 
settlement in the Soiithal Pergunnahs, certain proceed- 
ings were instituted, with the permission of the settle- 
ment officer, by the plaintiff to get possession of certain 
land, and came before the Subordinate Judge, by whom 
they were treated as a regular suit. The decision was 
not pronounced until the settlement had been com- 
pleted. — JSeld that section 5 of Regulation III of 1872 
did not apply, and that, under the circumstances, the 
proceedings iimst he taken to have been regularly 
commenced, and that they might be completed as 
proceedings in the ordinary Civil Court, Seld^ fur- 
ther, that the proceedings were not necessarily irre- 
gular by reason of the fact that issues had not been 
framed under section 5 of the -Regulation. Sonamoni 
Dasi V . Lilanund Singh . . 11 C. L. R., 30 

2. Appeal from settlement 

proceedings. — Notification of the Lieutenant-Gov- 
ernor of the 7th May 1872. — Act XXX VII of ISdOg 
s, S.— The officers appointed under section 2 of Act 
XXXVII of 1855, and not the settlement officers as 
such, are the persons empowered to try such suits as 
are referred to by Regulation III of 1872, section 5, 
and to certify issues to the Civil Courts under that 
section. The -notification of the Lieutenant-Governor, 
dated the .7th May 1872, being still in force, the 
settlement officers have no power to deal with such 
cases. Where a settlement officer referred certain 


SOHTHAL PEBGTTHNAHS SETTLE- 
MENT (EEGULATIOH III OF 1872).— 

S. 5 — continued. 

issues to a Deputy Commissioner as a Civil Court 
under Regulation III of 1872, seotiou 5, to be dealt 
With ^by him, . and he gave a decision thereon and 
certified the same to the settlement officer, and it 
appeared that the Deputy Commissioner had previ- • 
ously been invested with the powers of *a settlement 
officer, and the proceedings were subsequently re- 
turned to liiin for the settlement record to be amencL 
ed in conformity with bis findings, he being 
thoroughly conversant with all the facts of the case, 
and he accordingly passed an order and amended the 
record defining the areas to which the plaintiffs were 
entitled. On appeal against that order,— that 
so far as he was acting as a Civil Court, the Deputy 
Commissioner had^ no jurisdiction to try the issues 
sent him or deal with the case, but that, inasmucb as 
he was vested with the powers of a settlement officer, 
and was fully competent as such to deal with the 
case himself, seeing that the parties could not in any 
way he prejudiced by tlie irregularity committed, the 
High Court would not interfere to set aside the order. 
Held also that, treating the action of the Deputy 
Commissioner as that of a settlement officer, the 
High Court had no jurisdiction to hear the appeal, 
Taeini Peeshad Misba y. Mahamud Chowdhry 
[L L. B., 7 Gale., 376 
S. C. Taeini Prosad Missee y. Huerish Chun- 
DER Chowdhry . . 8 O. L. B., 548 

gg^ 24, 25. — Suit to set aside order of 

settlement officer. — Non-publication of record of 
rights. -~'W\\QVQ, in December 1881, a suit was 
brought to set aside an order of the settlement officer 
under Regulation III of 1872, made in December 
1875, after disposing of the plaintiffs objections to 
the defendants’ title, and it was found that no 
record of rights had been published in accordance 
with section 24 of the Regulation,— JVeZi, the suit 
was not barred under section 25 as not having been 
brought within three years from the date of the 
order. The final order referred to in that section 
must be one subsequent to or not preceding the pub- 
lication of the record of rights. Ram Narain Singh 
V . Ram Runjun Chuceerbuttt 

[I. L. R., 13 Calc., 245 

SPECIAL OB' SECOND APPEAL. 


Col. 

1. Orders subject to Appeal . . 5726 

2. Right of Appeal . . . . 573S 

3. Small Cause Court Suits . . 5734 

■ (a) General Cases , . . 5734 

( b ) Account . . . . 5735 

( c ) Award .... 5736 

(cZ) Contract . . * . . 5736 

(e) Contribution . . , 5737 

(/) Customary Payment . . 5737 
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(A) Debts .... 5741 

( i ) Declaratory Degree . . 5741 

(/) Decree .... 5742 

(/f) Maintenance . . . 5742 
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SPECIAL OE SECOND APPEAL— coKiJi- 

rnied. 


SPECIAL OE SECOND APPEAL ~^oonU’> 

nued. 


3. Smalil Caitse Couet Suits — continued. 


• (Q Mesne Profits , 

Col. 

. 5742 

{m) Money , o'. 

. 5742 

{%) Mortgage . 

. 5744 

(o) Moveable Property . 

. 5744 

Rent 

, 5746 

{q) Specific Performance 

. 5746 

(r) Surety 

. 5747 

(,?) Title, Question of— . 

, 5747 

(t) Trespass 

. 5749 

DUNDS OF Appeal . 

. 5749 

(a) Poem of— . . . 

. 6749 

{h) Questions of Fact 

. 5749 

(c) Evidence, Mode of Dealing 

WITH— 

. 5754 

Evidence Generally . 

. 5754 

Documentary Evidence 

. 5761 

Oral Evidence . 

. 5766 

Admission or Rejection 

OF 

Evidence , 

, 5768 


5. Othee Eeeoes OE Law oe Feocedueb 5770 

{a) Appeals , , , . 5770 

{h) Costs .... 5770 

(c) Disoeetiok, Exeecise op, IX 

VAEIOUS CASES . . . 6772 

(d) Issues, Omission TO Decide— 5773 

(e) JUDOMENTS . , , . 5774 

(/) Local Investigations . 5776 

(ff) Mistakes . . « . 5777 

(A) Multipaeiousness , , 5778 

(4 Paeties . . , . 5778 

(j) Remand , , o'. 5780 

(k) Review .... 5781 

(l) Valuation of Suit . . 5782 

(m) Witnesses , . . . 5783 

Miscellaneous Cases , , 5785 

6. Peocedube in Special Appeal . 5787 

See Cases undee Appellate Couet-~Ob- 

JBCTION TAKEN FOE FIEST TIME ON 

Appeal. 


See Cases under Bengal Rent Act, 
1869, s. 102. 

See Issues— Peesh or Additional Issues. 

[2 B. L. R., Ap., 15 
See Paeties—Objection as to Defect op 
Parties . . I. L. B., 3 Calc., 26 

[6 Bom., A, C., 20 
See Peivv Council, Pwactice op— Speci- 
al Leave to Appeal .12 B. L. R., 107 
See Review— Ground poe Review. 

[1 Mad., 254 
6 Mad., 464 
16 W. R., 112 
4 B. L. B., A. C., 213 
See Review— Ordees subject to Review. 

[10 B. L. B., 155, 156, note 

See Review— Power to Review. 

[11 W. R., 511 
9 W. B„ 471 
6 Bo L. R., 333, 334, note 


1. ORDERS SUBJECT TO APPEAL. 

Law applicable to special 

appeals.— Frocedure Code, 1877 ^ ss. 588, 591. 
— Second appeals to the High Court must either 
come within Chapter XLII or sections 588 and 591 of 
Act X of 1877.' Hirdhamun Jha u. Jinghooe Jha 
[I. L. R„ 5 Calc., 711 

2 . Order improperly adding 

plaintiff to suit. — Civil Frocedure Code, 1882, s. 
591. — An appeal lies, under section 591 of the Civil 
Procedure Code, from an order improperly adding a 
person as a plaintiff in a suit. Googlee Satioo v. 
Peemlall Sahoo . I. L. B., 7 Calc., 148 

3 . Order for attaeliment for 

contempt. — Civil Frocedure Code, 1882, s. 591 . — 
An order for attachment for contempt is not an order 
ill the exercise of the High CourPs civil jurisdiction 
and therefore does not come within the provisions of 
section 591 of the Civil Procedure Code. MavivA” 
Hoo V, Naeotamdas Candas 

[I. L. R., 7 Bom., 5 

4 . Decision of Political Agent 

in a regular appeal, — Folitieal Agent of South- 
ern Maratha Country. — A special appeal lies from the 
decision of the Political Agent of the Southern Mara- 
tha Country passed in regular appeal. Nilowa v. 
Pakieappa . . . .6 Bom., A . C., 75 

5 . Suits under Beng. Act I of 

1879. — Chota Nagpore. — Landlord and Tenant Fro- 
cedure Act {Beng. Act I of 1879), ss. 37, 187. — 
Arrears of rent and ejeotmeyit, Suit for. — In suits 
instituted under Bengal Act I of 1879, for arrears of 
rent and ejectment on account of the non-payment of 
arrears of rent, a second appeal lies to the High 
Court', this class of cases not being within the pro- 
vision of section 137 of the same Act. Ram JAN 
Khan v. Eaman Chamar 

[I. L. B., 10 Calc., 89 

3 , Order fox'” penalty under Stamp 

Act. — Civil Frocedure Coda, 1877, s. 588. — Act 
VIII of 1859, s, 365. — A decision of a Judge directing 
a penalty to be enforced under the Stamp Act is not 

an order as to a tine within the meaning of section 
365 of Act YIII of 1859 (with which section 588 of 
Act X of 1877 corresponds). Section 365 was not in- 
tended to apply to penalties under the Stamp Act, but 
only to fines which may be levied under the Code 
itself, Sonaka Chowdeain v. Bhoobunjov Shaha 
[I, L. B., 5 Calc., 311 

7 , Order as to compensation for 

land. — Land Acquisition Act X of 1870, ss. 15, 39. 
— Dispute as to right to compensation: — Where a 
dispute as to the right of one of two claimants to 
certain compensation awarded under the provisions of 
the Land Acquisition Act has been referred to the 
Civil Court under section 15 of that Act, a second 
appeal will lie to the High Court from the judgment 
passed in an appeal against the decision of the Court 
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SPECIAL OE SECOND APPEAL — coutu I 

mied. 

1. ORDERS SUBJECT TO 

Order as to compensation for land— co«- 

tinued. 

to wliicli the dispute was referred. Atei Bai i?. 
Aenopooena Bai 

[I. L. B., 9 Calc., BBS : 12 C. L. B., 409 

8. Order directing plaint to be 

returned for presentation in proper Court. 
—Civil Procedure Code, 1882, s. 57. — A Miinsif dis- 
missed a suit, on the ground that if it had been pro- 
perly valued, it would not have come within his juris- 
diction. The District Judge affirmed the MunsiFs 
judgment, and directed the plaint to he returned for 
presentation to the proper Court under section 67 of 
the Civil Procedure Code. This was not done. Held 
that a -second appeal would lie. Joynath Roy v. 
Lail Bahakooe Singh 

[I. li. B., 8 Calc., 126 ; 10 C. L. E,., 146 

9, Order as to execution of 

decree under IRSsOOO but with interest, &e., 
exceeding R5yOQO.Second . Class Suhordinate 
Judge. — Sulj ect-matter of suit tmder Ra,000 and 
witlmi jurisdiction . — The plaintiffis obtained a decree 
in the Court of a Second Class Subordinate Judge for 
a sum less than 115,000, which with accumulations of 
interest subsequently exceeded R5,000. The plain- ] 
tiffs applied in execution to recover the total amount, : 
The application was rejected by the Subordinate 
Judge on the ground that the Court had no jurisdic- 
tion under section 24 of Act XIV of 1869. On 
appeal, the District Judge made an order contlrmiug 
the decision of the Subordinate Judge. The plain- 
tiffs filed a second appeal in the High Court. Held 
that no second appeal lay to the High Court from 
sii'cli an order. The subject-matter of the suit was 
within the jurisdiction of the Subordinate Judge, and 
his jurisdiction continued, whatever might be the 
result of the suit, in all such matters in the suit as 
were within his cognisance, amongst which were 
matters in execution in the suit. The mere circum- 
stance that the amount actnally due by process of 
accumulation exceeded R5,000 could not oust him 
from the jurisdiction he hitherto had over the suit. 
Shame A V Pandoji v. Niloji Ramaji 

[I. L. E., 10 Bom., 200 

10, Eegular appeal -heard ex 

parte. — A special appeal lies from a regular appeal 
heard ex 'parte. Taea Chand Ghose v. An and 
Chandea Chowdhey 

[2 B, L. B., A. C., 110 : 10 W. R., 450 
Ramshet bin Bachashet V. Balkeishna bin 
Ababhat . . . 6 Bom., A. C., 161 

Paean Chundee Ghose v. Chukkun Ball Roy 

[20 W. R., 402 

11^ Appeal from ex parte 

decree. — Appeal improperlg admitted. — Where a 
decree is passed ex parte in an original suit, the 
defendant has no right to a special appeal, even 
though his appeal have been entertaind by the Civil 
Court, Chidambaea Fillai v, Kaman 

[1 Mad., 189 


SPECIAI. OR SECOND APPBAL-cm^^j- 

nued, 

1. ORDERS SUBJECT TO AVmhJj-QonUnued. 

12 . Order refusing to set- aside 

ex parte decree. — Civil Procedure Cade (Act X 
of 1877), ss, 388, 622.— After a decree had been 
made ex parte, the defendant applied to have it set 
aside. The Subordinate Judge refused the applica- 
tion, blit his order was reversed by the District Judge, 
Held that the order of the District Judge was final 
under section 588, and that no second appeal would 
lie : nor would the Court interfere under section 622 
of the Code. Aubinash Chundee Mookeejee v. 
Mabtin . . . I. L. B., 8 Calc., 832 

13. Order of remand.— Orde?* 

under s. 354, Civil Procedure Code, 1839. — A special 
appeal did not lie from an order of remand under 
section 354, Civil Procedure Code. Collector of 
Agea u. Buljeeta . . .3 Agra, 368; 

[S. C. Agra, P. B., Idd. 1874, 161 

14. Order on inquiry in ease of 

obstruction in execution of deQvee.-Miscel- 
laneous appeal . — Civil Procedure Code, 1859, s. 
229 . — Where an iiKpilry had been held under section 
229, Code of Civil Procedure, and a regular appeal lay 
to the High Court under section 231, a miscellane- 
ous appeal could not be entertained. Gooeoo Doss 
Roy V. Pdnchanun Bose . . 9 W. R., 337 

15. Order refusing to admit 

appeal presented after time,- A special appeal 
will not lie against an order of tlie Judge refusing to 
admit a regular appeal presented after the expiration 
of the time provided for preferring appeals. Phool- 
HAEEE V. Bisheshite Peeshad . 3 Agra, 301 

16. — Case decided ex 

parte. — A special appeal does not lie from the order 
of a Judge declaring that sufficient cause has not 
been shown to his satisfaction tor presenting after 
time an appeal from an ex parte judgment of a 
Deputy Collector. Roghoonath Singh v, Mohun 
Lal Mittee .... 7 W. R., 296 

Contra, Sudeeooddebn v. Hueonath Sein 

[8 W. R., 87 

17. Order dismissing appeal as 

presented out of time. — Cwil Procedure Code, 
1882, s. 584. — Limitation Act, 1877, s. 4. — An order 
dismissing an appeal as being presented out of time 
under section 4 of the Limitation Act, 1877, is a 

decree passed in appeal ’’ within the meaning of 
section 584 of the Civil Procedure Code, 1882. A 
second appeal will therefore lie from such order. 
Gunga Dass Dey V. Ramjoy Dey 

[I. L.R., 12 Calc., 30 

18. Refusal to restore appeal 

withdrawn. — Ko special appeal lies from the ordei 
of a Judge refusing an application to restore an 
appeal that had been withdrawn. Modhoomutty 
Debia V. Dhunput Singh . . 13 W. B., 167 

19. Order dismissing appeal 

on failure of appellant to deposit costs of 
notice. — Act XMIII of 1861, 5 and 6‘. — A 
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SPECIAL OB SECOHD APPEAL— 

nued^ 

1. OKDERS SUBJECT TO APPEAL— 

Order, dismissing appeal on failure of 
appellant to deposit costs of notice— 
continued. 

special appeal lay from an order passed under sections 
5 and 6 of Act XXIII of 18(31 dismissing an appeal 
for non- service of notice in consequence of failure to 
deposit the cost of issuing the same. Dinobundhoo 
Chutteeaj V. Behaeee Lab Mookeejee 

[3 W. E., Mis., 23 

IKDFE ChUNDEE BABOO V. OOZEEE Ali KhAK 

[7 W. E., 338 

20. Order re-admitting appeal 

dismissed for want of prosecution, — Civil JPro- 
cedure Code, 1859, s. 347. — A special appeal lay from 
an order under section 347 of Act VIII of 1859 
re-admitting an appeal dismissed for want of prose- 
cution. Dinobundhoo Chutteeaj Behaeee 
Lab Mookeejee . . 3 W. B., Mis., 23 

21, Order rejecting application 

for re-admission of appeal dismissed for 
default of prosecution, — iProof of illegality of 
order . — Civil Procedure Code, 1859, s. 847 . — A 
special appeal will lie from an order of a Judge re- 
jecting an application for the re-admission of an 
appeal dismissed for default of prosecution, provided 
the order be shown to he illegal. Haboo v. Atwaeo 

[7 W. E., 81 

22, Order rejecting application 

for re-admission of appeal dismissed for 
want of prosecution. — Civil Procedure Code, 
1859, s. 347. — A special appeal lay from an order 
rejecting an application, under the provisions of 
section 347 of Act VIII of 1859, for the re-admission 
of an appeal dismissed for default of prosecution, if 
it appears that the Court below has not exercised the 
disci’etion which it possessed under the section. The 
lower Appellate Court, without inquiry, and with- 
out recording any reasons, summarily refused an 
application under section 347. The order of refusal 
w^as set aside in special appeal, and the application 
remanded for proper consideration and disposal. 
Labl SiKGH Zahueia . , 6 IST. W., 222 

23 . Order dismissing appeal 

for non-appearance of appellant.— Pro- 
cedure Code, 1859, s. 346. — A special appeal lay to 
the High Court from an order passed under section 
34G of the Civil Procedure Code, dismissing the 
appellant’s regular appeal for non-appearance of the 
ai)pellant in person or by pleader. Devaypa Setti 
V. Mamanandha Phatt, 3 Mad., 109, commented 
on. Chinnabba Chetti v. Nadaeaja Pibbai 

[6 Mad., 1 

24 Order refusing to admit ap- 

peal dismissed for OiQfdiXilt.-— Application for 
re-admusion. — No special appeal lay to the High 
Court from the order of a Judge refusing to re- 
admit an appeal dismissed for default by a ft’incipal 
Sudder Amecn. The application for re-admission 


SPECIAL OE SECOMD APPEAL-^eo?2.i?2- 

mted. 

1. OEDEBS SUBJECT TO APmAL— continued. 

^ Order refusing to admit appeal dis» 
missed for default —ooniimied. 

should be made to the Principal Sudder Ameen. 

Kisto Peesad Dijtt v. Cowib 

[W. B., 1864, 315 

25. Order affirming or revers- 

ing order confirming sale. — Civil Procedure 
Code, 1859, s. 257. — No special appeal lay from 
the decision affirming or reversing -an order under 
section 257, Act VIII of 1859, confirming a sale. 
Jackson, J., dissented. Koobdeep Narain Sing 
V. Luckhhn Sing 

[B. L. E., Sup. Vol, 917 : 9 W. B., 218 

Abdoob Kuebem V. Oghun Lab 

[6 W. E., Mis., 119 

2B. Order confirming sale com- 

plained of for irregularity. — Civil Procedure 
Code, 1859, s. 257. — A defendant complained, under 
section 257 of the Civil Procedure Code, of irregu- 
larity in conducting the sale of his lands taken in 
execution of a decree against him. The sale was 
confirmed by the Court of first instance, and the 
order was affirmed on appeal by the Civil Judge. 
Meld that a special appeal to the High Court did 
not lie. Vaeabha Eedm v. Venkata Sijbba 
Eeddi . , . . . 5 Mad., 213 

27. Order setting aside sale.— 

Order on regular appeal. — The High Court has no 
power to entertain a special appeal from an order 
passed in regular appeal by a Judge setting aside a 
sale in execution, and reversing the order of a Mun- 
sif confirming such a sale. PwXJGHOONATH Singh, v. 
Toodey Singh . . . . 5 NT. W., 19 

28. Order overruling objections 

to confirmation of sale.-- Civil Procedure Code, 
1859, s. 257\ — A judgment-debtor having preferred 
various objections to the Court of the Subordinate 
Judge which was executing the decree against him, 
his objections were rejected, and the Court proceed- 
ed to sell the property attached in execution. The 
judgment- debtor then preferred an appeal to the 
Judge against the order which threw out his objec- 
tions, but without expressly objecting to the confirm- 
ation of the sale. Meld that the Judge was en- 
titled to deal with the case as an appeal against the 
sale 'which had taken place before the appeal was 
preferred, and no further appeal therefore lay to the 
High Court, Sonamonbe Dossia v. Motbb Singh 

[14 W. E„ 385 

29. Order imposing fine for 

avoiding of summons to attend as witness. 
— Cknl Procedure Code, 1859, s. 865.-— Witness ah* 
soonding.—Pight of appeal.--E^ the words of section 
365 of Act VIII of 1859, the Legislature must have 
intended to give the person aggrieved by any order 
of a Civil Court imposing a fine on him as a punish- 
ment for keeping out of the way in order to avoid 
service of summons to attend as a witness, the right 
of appeal to the High Court, whether the order was 
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SPECIAL OE SECOND APPEAL — conii' I 

nued. 

1. ORDERS SUBJECT TO kVmkh—conUrned, 

Order imposing fine for avoiding of sum- 
, moils to attend as witiiQm ---continued. 

strictly referable to section 160 of tliat Act or not. 
In eb Gajadhas Peasad JSTaeayan Singh 

■ ■ [1 B. L. E., A. C., 187 

S. C. Gujadhtjb Peeshad Naeain Singh «?• 
JuGBEO Naeain * . 10 W. B., 233 

30, Order passed by Appellate 

Court on appeal from order granting a re- 
view of judgment. — Civil Procedure Code {Act 
XIV of^ 18S2)i ss. 624, 626, 629 . — No second appeal 
lies against an order passed under sectbn 629 of the 
Civil Procedure Code. An application was made by 
a plainti:® for review of a judgment dismissing his 
suit as against all the defendants, which application 
was granted. Against that order the defendants ap- 
pealed, and the lower Appellate Court confirmed the 
lower CourPs order, granting the review as against 
one of the defendants, but set it aside as agaiust the 
other defendants. Held that no second appeal lay 
against such order. Than Singh v. Chundun 
Singh . . . I. L. E.j 11 Calc., 296 

31 , Order on applieation for re- 

vival of suit.— LIII of 1860, s. 2.— Civil 
Frocedure Code, 1859, s. 378 . — The Zillah Judge 
reversed a decree in the plaintiff’s favour on the 
ground that the suit was barred by the period of 
limitation prescribed by section 30 of ActX of 1859; 
subsequently to this decree Act LIII of 1860 came 
into opei'ation, which by sections 1 and 30 provided 
that suits for causes of actions which had accrued 
before the 1st of August 1859, might be instituted 
within two years from that day ; and by section 2 
that suits or appeals dismissed on the ground that 
they had hot been commenced within the period 
prescribed by the Act of 1859 might be revived. The 
Zillah Judge rejected an application under the Act 
of 1860 to revive the suit. Jffeld that this was not 
an application for a “ review of judgment ” within 
section 378 of Act VIII of 1859, as to which the 
order of the Court was final ; but being for the revival 
of a suit under the provisions of the latter law, his 
order was the subject of an appeal. Bungsheedhtje 

MuNHUI. V. PUDDOLOCHUN EOY 

[Marsh., 38 : W. E., F. B., 11 
1 Ind. Jur.j O. S., 5 : 1 Hay, 90 

32 , Decree in rent suit under 

moo— Belli Act FIJI 0/1869, .•?. 102.—Benff. 
Tenancy Act, VIII of 1885, s. 5. — Bffect of repeal. 
— In a suit between landlord and tenant a decree 
was passed by the lower Appellate Court on the 
28th of July 1885. Under the provisions of the 
Act then in force — namely, Bengal Act VI 11 of 
1869, section 102— a second appeal to the High Court 
was prohibited. That Act was repealed by Act VIII 
of 1885j wliich came into force on the 1st of No- 
vember 1885, this latter Act allowing an appeal to 
the High Court in suits similar to the one in ques- 
tion. A second appeal to the High Court in that suit 
was filed on the ISth of November 1885. * Held 


SPECIAL OR SECOND APPEAL —conti- 
nued. 

I. ORDERS SUB.TECT TO APPEAL— 

Decree in rent suit ' under ElOO— 
nued. 

that no appeallay. Hhheosunbabi Dabi Beojo- 
HAEi Das Manji . I. L. E., 13 Calc., 86 

33 , Order in suit entertained 

without jurisdiction. — Subsequent Act passed 
giving jurisdiction. — Appeal brought after passing of 
such Act. — A suit had been dismissed by a lower Ap- 
pellate Court on the ground that the Court of first 
instance had no jurisdiction to entertain siTch suit. 
An Act was subsequently passed declaring that all 
suits which had been similarly entertained without 
jurisdiction should be deemed to have been duly pre- 
ferred. The plaintiff, after the passing of the Act, 
filed a special appeal, in which he urged that the 
decision of the Court of first instance was no longer 
illegal, and that the suit should be heard by the 
lower Appellate Court on its merits. Held (per 
Turnee, J.) that, as at the time the lower Appellate 
Court gave the decision from which the special ap- 
peal was presented, the Act had not been passed, it 
must be held that its judgment was correct, and that 
a new law, passed since the decision, could not make 
that decision wrong, which was, and still is, with 
reference to the law then in force, right, and that 
the. appeal should he dismissed. Held (per Spankib, 

J. ) that a special appeal would He, the decision being 
contrary to a law in force at the time that the spe- 
cial appeal was instituted, which law the Court was 
bound to enforce. Buldeo v. Lhchmijn 

[5 H. W., 106 

34 , Order in execution of a 

decree. — Under Act VIII of 1859 there was no 
special appeal from orders passed in execution of a 
decree. Anonymous . 1 Ind. Jur., O. S., 50 

Anonymous . . 1 Jnd. Jur.j O. S., 68 

But there is now since the passing of Act XXIII 
of 1861. 

to .Mahomed Hossein Aezul Aliy 
[B. L. E., Sup. Vol, Ap., 1 : Marsh., 296 
W. B., E. B., 83': 2 Hay, 293 

1 Bagubai V. Nizmuddin . 6 Bom., A. O., 205 

Virasamy Mudaii V. Manommany Ammai, 
Venkata Baiakeishna Chetti v. Vijiaea- 
gunadha Vaiaji Keishna Gopaler 

[4 Mad., 32 

35 , Act XXIII of 

1861, ss. 11 and 44. — Act VIII of 1859, ss. 257, 269, 
and 372. — A special appeal will lie from an order 
passed on appeal in relation to the execution of a 
decree. Mahomed Hossein v. Apzul Ali 

[B. L. B.., Sup. Vol., Ap., 1 : Marsh., 296 
W. B., E. B., 83 : 2 Hay, 293 

30. Decree in suit 

on bond registered under s. 53, Act XX of 1866,— 
No second appeal lay to the High Court against an 
order passed on an application for execution of a 
! decree niudc in a suit under section 53 of Act XX of 
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SPECIAL OE SECOND APPEAL — conti‘ 

nued . 

1. ORDERS SUBJECT TO k'^YEkh— continued. 

Order in execution, of a, continued. 

1866. Quarej — Whether an appeal lay at all against 
such an order passed in proceedings taken in execu- 
tion of such a decree. S»i Bullov Bhattachakji 
V. Babueam Chattopabhya 

[I. L. E., 11 Calc., 169 

37, — Civil Procedure 

Codet 1877, s. 244. — Registration Act, 1866, s. 58. — 
An application was made to a District Munsif on 
the 16tli July 1877 to issue execution on a decree 
dated 6th November 1869, obtained on a bond regis- 
tered under section 53 of the Registration Act of 
1866. He made an order refusing execution, the 
decree being one passed, not in a regular suit, but 
in a summary suit, and governed by the period of 
limitation prescribed by article 166, schedule II, Act 
IX of 1871. On appeal the Subordinate Judge re- 
versed the order of the Munsif, holding that article 
167, schedule II of Act IX of 1871, applied. On 
apidication to the High Court, — PCeld that, as sec- 
tion 588 of Act X of 1877 provided that orders pass- 
ed in appeal from orders under section 244 should 
be final, no second appeal lay. SUEYA Peasaka 
Eau V. Vaisya Sannyasi Eaztt 

[1. L. R .5 1 Mad., 401 

2. EIGHT OF APPEAL. 

33 , « — Appeal by one defendant 

against iuiotlier. — A special appeal cannot be en- 
tertained by one defendant against aiiotlier. Eames- 
sue Giiose V. Azeem Joaedae . 17 W. B., 873 

39 , Right of parties not appeal- 

ing from first Court’s decision. — Grotmd of ap- 
peal. — Parties who did not appeal from the decision 
of the first Court cannot bring a special appeal 
against the decision of the lower Appellate Court on 
the ground that the decision of the first Court pre- 
judiced their rights. Boykant Eam Sahoo v. 
POOBNO ChITNDEE DaSS 

[W. R., 1864, Act X, 97 

■ 40 . Right of defendant not 

appearing as respondent on appeal.— A de- 
fendant who obtains a judgment in his favour in the 
Court of first instance, and who, on appeal by the 
|)laiiitiff, does not appear at the hearing of the ax3- 
peal or present a petition for a re-hearing, may, under 
Act X of 1877, present a second appeal against the 
decree qf the lower Appellate Court. Ex paete 
Mobabatha . . I. L. R., 2 Mad., 75 

41 , Party dissatisfied with find- 

ings in judgment.— Procedure Code (Act X 
of 1877), ss. 540 and 584. — An appellant, who has 
obtained a decree setting aside the decision of the 
Court of first instance, is not entitled to a further 
appeal to the High Court, on the ground that he* is 
dissatisfied vvith some of the findings recorded in the 
Judgment of the lower Appellate Court, an appeal 
from an appellate decree under section 584 being 
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nued» 

2. EIGHT OF APPEAL— cowfmwed 

Party dissatisfied with findings in Judg- 
ment — continued . 

strictly restricted to matters contained in the decree 
alone. Koybash Ch.bnbbb .Koosaei v. Ram Lall 
Nag .... I. L. R., 6‘Cale.,206 


3. SMALL CAUSE COURT SUITS. 

. (a) Gekeeal Cases. 

42 , — Cases in which apiseal is 

taken away. — Act XXIII of 1861, s. 27. — Civil 
Procedure Code, 1859, s. 887 . — Section 27, Act XXIII 
of 1861, took away special appeal in all those cases 
that w-'ere expressly alluded to therein, thus over- 
riding section 387, Act VIII of 1859, The provision 
applied in execution of. decree, as well as in suits 
themselves, and to suits and proceedings in execution 
commenced before 1861, or even before 1859. Ram 
Jadub Chatteejee V. Rash Monee Dossee 

[8 W. R., 821 

Mobaeijkoonissa Begum v. Ozeee Jemadae 

[8 W. R., 107 

SOOEJO COOMAE SUEMA ROY V. KbISHTO CoOMAE 

Chowdiiey 

[12 B. L. B., 224 : 14 W. R., E. B., 80 

43 , Order in execution of de- 

cree, — Suit brought before Act XLII of 1860. — No 
special appeal lay from a regular appeal from an 
order miide in execution of a decree passed in a suit 
of a nature cognisable by a Small Cause Court, 
though the suit was instituted before the passing of 
Act XLII of 1860. Goea Chanb Missee v. Boy- 
KANTO NaRAIX SiNGH 

[12 B. L. B., P. B„ 261 : 20 W. 421 

Bhichuk Singh v. Nageshae Nath 

[I. L. R,., 2 All., 112 

44. — Act XXIII of 

1861, s. 27. — ^Execution proceedings arising out of 
decision in regular appeal. — Section 27, Act XXIII 
of 1861, barred a special appeal in execution proceed- 
ings arising out of decisions passed on regular appeal 
in suits of a nature cognisable by Courts of Small 
Causes. Anund Chunber Roy v. Sidhy Gopal 
Missee . . . , « .8 W. R., 112 

Dbbee Pbeshab Singh v. Delawae Alt 

[12 W. R., 86 

45 . Case wrongly decided to be 

not cognisable by Civil Court.— XXIII 
of 1861, s. 27.— Section 27, Act XXIII of 1861, 
which barred a special appeal in suits below R500, as 
being of a nature cognisable by a Small CanSe Court, 
did not apply to a case in which the lower Appel- 
late Court had wrongly decided that the case was not 
cognisable by any Civil Court. Gueeeboollah v. 
Syeeoolbah ■ , . * « 7 W. R., 41 
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wed. * ' . , V 

S. SMALL. CAUSE COURT SUITS— 

{a) Genbeal Gases — continued. 

'40, — ^ Suit instituted in ordinary . 

Civil Court though cognisable by Small 
Cause Court.— Procedure Code, 7877, s. 
686. — Questions incidentally Section 586 

of tile Code of Civil Procedure precludes a second- ap- 
peal in a suit for damages under R500, althougli the- 
suit has been instituted in the District AIunsiFs 
Court and not in a Court of Small Causes, and al- 
though a question of title has been raised by the de- 
fendant and decided. Per Mtjttusami Ayyae, J, 
— The question what is a suit of the nature cognis- 
able in Courts of Small Causes within the meaning 
section 586 of the Civil Procedure Code has refer- 
ence to the mode of adjudication and not to the 
forum, and the fact that the suit is instituted in the 
District MunsiPs Court and not in a Court of sum- 
mary Jurisdiction makes no difference for the pur- 
poses of that section. If the matter adjndicatecl on 
in a suit is only incidentally in issue or cognisable, 
the adjudication is final whether by a Court of con- 
current or limited jurisdiction only for the purpose 
and object of that suit. Manappa Mudali v. 
McCaethy , . . I. L. B., 3 Mad., 192 

47. — — — Civil Procedure 

Code, 1882, s. 586 . — Where a suit, though one cog- 
nisable by a Small Cause Court, was instituted and 
dealt with in the ordinary Civil Courts, it was con- 
tended that a second appeal would lie. Meld that 
no second appeal would lie, A small cause is such 
wherever it is instituted, and the nature of the cause 
not being variable in any way according to the Court 
in which it is brought, the circumstance that it has 
been instituted in an ordinary Civil Court and dealt 
with there, would not for that reason admit of a se- 
cond appeal which in such a case is expressly exclu- 
ded by section 586 of the Code of Civil Procedure 
(Act XIV of 1882). Kaman Dayal v. Kaeiak 
Nabeb , ' „ . , I. L. B,, 9 Bom-., 259 

( h ) Account. 

4 g. Sxiit for balance of account. 

’—Act XXIII of 1861) s. 27. — Suit in Civil Court in 
local jurisdietion of Small Cause -Where a 

suit for a balance due on account of rents collected 
from the plaintiff’s zemindaris by the defendant’s 
father acting as agent of the plaintiffs for an 
amount underiRbOO was entertained by the Civil Court 
within the local jurisdiction of a Small Cause Court, 
a special appeal lay to the High Court, — section 27 
of Act XXIII of 1861 only applying to a suit which 
is properly brought in a Civil Court, because there is 
no Small Cause Court having jurisdiction to try 
it. ’’Dyebukee Nundun Sen ' y. Mubdeb Mutty 
Goopta . I. L. B., 1 Calc., 123 : 24 W. R., 478 

49 , , — Sixit against agent for ac- 
count. — Suit for account, or in default, for damages. 
— Plaintiff, a talookdar, sued her late hubsand^s agent 
for the delivery up of certain account papers and 
documents, for an account of his agency, and in 


SPECIAL OR SEOOISrD APPEAL — conti- 
nued. 

3. SMALL CAUSE COURT SCITS— continued. 

(5) Account — continued. 

Suit against agent for diQQOUiit--ooniinued. 

default of account, for B500 as damages, — Meld that 
the suit was of a nature cognisable by a Small Cause 
Court, and that consequently no special appeal would 
lie. Hueei Naeain Roy Chowdhey sj. doY Dueoa 
Dassi 2 C. L. R,, 17 

(c) Awaeb. 

50. r- Decision on award. — Award 

of cognisable nature and value. — When the subject- 
matter of an award is as to its nature and value cog- 
nisable by a Court of Small Causes, no special appeal 
will lie to the High Court against the decree of an 
ordinary Civil Court in respect of such award. Banu 
V . Haeayan Sahu 

[4 B. L. B., Ap., 82 : 13 W. B., 233 

51. Suit on award. — Atoard deal- 

ing ivitli matters not within cognisance of Small 
Cause Court. — Act XXIII of 1861, s. 27. — Q, and 
j 5. referred to arbitration disputes befc^veen them re- 
garding the partition, of their paternal estate. The 
award found that a sum of H33S was due by G. to M, 
and contained other provisions which could not be 
dealt with by a suit in a Small Cause Court, —Meld 
that a suit to recover the money due under the award 
could not be brought in the Small Cause Court and 
that section 97, Act XXIII of 1861, therefore did not 
bar a special appeal. Gauei Sahai v. Ram Sahai 

[7 'N. W., 167 

(d) CONTEACT, 

52. Suit to recover collections 

from CO-siiarer. — Agreement to pay share to other 
co-sharers. — A suit by a co-sharer to recover from the 
defendant collections which are in his charge and 
which he is under agreement to pay to the other 
co-sharers is a suit for due under a contract, and if less 
than B500 is cognisable by a Small Cause Court. 
Aui Ahmed v. Oodheaj Ram . 10 W, B.9 79 

53 . Suit against agent for 

money. — Money received for plaintiff. — Act XXIII 
of 1861, s. 27 . — In a suit to recover the balance, un- 
accounted for, of tlie plaintiff’s money in the hands of 
the defendant, who had been employed as a law agent 
on a salary to conduct and look after the plaintiff’s 
law suits and to receive and disburse moneys connect- 
ed with such suits, it was held that the case might 
he brought under the terms claim for money due 
under a contract” in Act XI of 1865, section 6, and 
that therefore under Act XXIII of 1861, section 27, 
a special appeal would not lie. JooQ-uu Kishoee 
Roy ». Rughoo Nath Seal . . 20 W, R-., 4 

54. — Suit OIL implied contract. — 

Suit against co-sharers for share of rent . — Civil 
Procedure Code, 1877, s, 586, — A. was the proprietor 
of 9 annas of a mouzah, JB, and his family of 1 

.8 X ■ 


IV 


c 5737 ) 


DIGEST OF CASES. 


C 5738 ) 


SPBCIAIi OE SECOHB APPEAIi— 

nued. 

a SMALL. CAUSE COURT SUITS— 

{d) CoiTTEAOT — continued. 

Suit on implied contract — continued. 

aiuiaj and G. and others of the remaining 6 annas. 
B. and Ms family having occupied and enjoyed, to 
the exclusion of their co- shareholders, 54 bighas 
of the mouzah, failed to pay any rent in respect 
of such occupation. A. instituted a suit against 
them (malciiig C. and the other holders of the six 
annas share defendants to the suit) to recover the ' 
sum of R4d2-8 as the sum justly due to him after 
making all proper deductions, including as well the 
share of the rent of the 54 higfias to which the 
6 annas shareholders were entitled, as also the 
share which B. and his family were entitled to retain 
as proprietors of a 1-anna share. JSeld that the 
facts showed an implied contract on the part of 
B. and his family to pay to their co- shareholders 
whatever, upon taking an account, should appear to 
he due to them ; and that, inasmuch as the total 
amount sought to he recovered in the suit hy A. did 
not exceed R.500, the suit was one which might 
have been brought in a Small Cause Court, and 
therefore the plaintiff had no right of second appeal 
to the High Court under section 586 of the Code of 
Civil Procedure. ASMAF SiiS’G-H n. Doobg-A Eoy 
[I. Calc,, 284 : 7 O. L. B., 94 

(^?) CONTEIBTJTIOH’, 

55 , Suit foj,- contribution for 

revenue paid to save^ estate. — A claim for 
money below B500 paid as revenue hy one partner 
in an estate on account of another, in order to save 
the whole estate from sale, arises under an implied 
contract between them, and therefore is cognisable 
by a Small Cause Court. No special appeal lay 
in such a case under section 27, Act XXIII of 1861. 
Ham Money Dossia v. Peaeee Mohun Mozoom- 
dae , . , , , . 6 W. Be, 325 

(/) CtrsTOMAEY Payment, 

50 , ^ Suit by semindar against 

putnidar for dak expenses,— 
s. 27. — A. case in which a zemindar sues a putnidar 
for dak expenses, according to his putni jumma, is 
of a nature cognisable hy a Court of Small Causes ; 
and as such, by section 27, Act XXIII of 1861, 
no special ap)peal will lie. Dheeaj Mahtab Chund 
Bahadooe V. JRadha Binode Chowdhey 

[8 W. B., 517 

Eeskine V. Teilochctn Chatteejee 

[9 W. B., 518 

{g) Damao-es. 

57. — — Suit for damages, — Damages 

to moveahle or immoveable property. — No special 
appeal lies in a suit for damages below liSOO, 
whether the damages are on account of moveahle 
or immoveable property. Bheenuck Lall Mahtoon 
Rung Ball Mahtoon , , 11 W. B., 369 


SPECIAL OE SECOB-D APPEAL — eonU<» 

nued. 

B. SMALL CAUSE COURT 

(y) Damages — continued. 

53 , Suit where claim for dam- 

ages exceeds B500, but decree is given for 
less than -R500.— XXIII of 1861, s. 27.— 
Where the damages claimed in a suit exceeded R500, 
and the Court gave the plaintiff less than R500 
daniages, — Meld thfit the right of appeal was not taken 
away by Act XXIII of 1851, section 27. Neelmonee 
Singh Deo v. Goedon, SruAETj & Co. 

[1 Ind. Jur., B. S., 356 : 6 W. R., 152 

59 , Suit for damages for illegal 

arrest. — Proceedings in execution of decree against 
surety. — A decree-holder having taken out execution, 
the judgment-debtor paid a sum of money in satis- 
faction of the decree, aiid®got a surety to execute a 
security-bond on his behalf. The decree-holder there- 
upon took out proceedings under section 204, Act 
VIII of 1859, had the surety arrested, and realised 
from him the amount due under the decree. The 
surety then brought an action to recover damages for 
illegal arrest, the sum claimed not exceeding 11500. 
Meld that the suit was cognisable by a Small Cause 
Court, and that under section 27,. Act XXIII of 1861, 
no appeal would lie. Toolseb Ram v. Nund Ki- 
SHOEE Lall . « , ,12 W, E., 471 

@ 0 , Suit for damages for assault, 

— Absence of pecuniary injury. — No suit for dam- 
ages occasioned hy personal injury will lie in the Small 
Cause Courts, unless actual pecuniary loss has result- 
ed from such injury to the plaintiff. When there is 
no such pecuniary loss, the suit for daniages will lie 
in the ordinary Civil Courts, and a special appeal 
will lie to the High Court, 'although the damages 
claimed are below' R5 00. Ali Buksh v. Samieud- 
DIN . . 4 B. L. B., A. C., 31 ; 12 W, B., 477 

Raj Chundee Chhckeebutty v. Punchanitn 
S uEMAH Chowdhey . , 4 W. R., 7 

01 , Sixit for money paid by uH” 

successful claimant to, attached property. — 
Cliril Procedure Code, 1859, s. 246 . — A suit for 
money paid by an unsuccessful claimant, under sec- 
tion 246, Act VIII of 1859, in order to save from sale 
his share of an estate which had been attached in 
execution of a decree, is in reality a suit for damages 
and (the value being below R500) is in the nature 
of a Small Cause Court suit in which no special 
appeal will lie. Pooesuttum Cettndee v. Gohe 
S ooNDEE Band BY , , 18 W. B., 283 

02 . 3xLit to recover money at- 

tached, — Removal of attachment on tvrongful 
objection to attachment of property. — C., a decree- 
holder, alleging that K., a Imnbardar of a village, 
had objected to the attachment in his hands of money 
due as profits to the judgmeut-debtor, a co-sharer, 
on the ground that he had paid sudi money to the 
judgment-debtor before the attachment, hy reason 
where of the attachment had been removed ; and 
that such objection was dishonest and wrongful, in- 
asmuch as such money was still in K7s hands, sued 
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SPECIAL OE SECOHD APPEAL — conti- 
nued^ 

3. SMALL CAUSE COUET SUITS—co?2^?:Mefec?. 
{g) Damages — continued. 

Suit to* recover money attSiQhedL---cotitimied. 

■ K. for tile amount of such money and the costs of 
the attachment proceedings. Seld that the suit 
» was one for damages, and, the amount claimed not 
exceeding ^E500, one of the nature cognisable in a 
Court of Small Causes, and consequently a second 
appeal in the suit would not lie. Kalian Sinoh 
, V . Chtinni Lal . . I. L. R., 6 AlLj 10 

03, gull; fQj, money lent to re- 

deem mortgage. — Suit for damages as on ’breach 
of contract —Act XXIII of 1861, s. 27.-— Defendant 
borrowed a sum of money below ESOO from the 
plaintiff, with a view to redeem a mortgage on con- 
dition that, after redemption, he would sell the pro- 
perty to the plaintiff. He did not, however, redeem 
the property. Held that plaintiff^s suit to recover 
his dues was one for damages as upon a breach of 
contract in which, under section 27, Act XXIII of 
1861, no special appeal would lie. Khflieel Ma- 
homed V . Fuezam Ally , 12 W. R., 269 

04, Suit for damages for Lreaeli 

of contract controlling terms of decree.— No 
special appeal lies in a suit for damages for breach 
of a private arrangement by which the parties agree 
to cond’ol the terms of a decree, when the amount 
is within the pirisdictioii of the Small Cause Court. 
Chfndy Peesad Doss v, Kasseenath Doss 

[w. r.5 1861-, sm 

05, guit for damages to crops 

by inundation.— to cut hund.—ActXLlI 
of 1S60, s. 3 , — Under section 3, Act XLII of 1860, a 
suit for damages of any kind below fi,500 {e.g., a 
suit for damages for not cutting through a bund 
whereby plaintiff’s crops were destroyed in conse- 
quence of accumulation of water) was cognisable by a 
Small Cause Court ; and, consequently, under section 
27, Act XXIII of- 1861, no special appeal lay in 
such a case. Gopeenath Paul v. Geoege 

[6 W. E., 7 

00. — Suit for damages for inade- 

# quate sale of decree.— XXIII of 1861, s. 27. 
— No special appeal lay under section 27, Act XXIII 
of 1861, for damages for inadequate sale of a decree. 
Keistomonbe Thakooe V . Bishambhub Doss 

[5 W. K., 215 

07, guit for defamation of cha- 

racter. — Absence of fecimiary injury, — Suits for 
defamation of character, where there has not been 
any actual pecuniary loss, were not, under clause 3, 
section 6, Act XI of 1865, cognisable by the Small 
Cause Courts, and therefore in such a suit a special 
appeal would lie under Act XXIII of 1861, 'section 27. 
Bhaieab Chandea Chuckeebutty V . Mahendea 
Chandea Chuckeebutty 

[4 B. li. B., Ap., 59 : 13 W. R., 118 

03 , Absence of pecu- 
niary damage. — —Before a suit can lie in a 

1 ¥ 


SPECIAL OR SEOOMD -APPEAL-cowL'^ 

nued, 

3. SMALL CAUSE COUIIT SUITS— 

(y) Damages^ — continued. 

Suit for defamation of chaYaeter— cojj’L’r' 
nued, 

case of defamation of character, is it necessary to 
presume that actual pecuniary damage has resulted ? 
Dhuemo Doss Koond'oo v, Koylash Kaminee 
Dossia , . ■ . . .12 W. E.s 372 

09 , Suit for malicious prosecu- 

tion. — Absence of pecuniary damage. — The defend- 
ant laid a charge of assault against the plaintiff 
before the Magistrate, and the charge was heard and 
dismissed. The plaintiff then brought a suit for da- 
mages occasioned to his reputation by the false and 
malicious charge, laying the damages at -E150 ; but 
no actual pecuniary loss in consequence of the charge 
was alleged. Held that it was not a suit coguisablc 
by the Small Cause Court, and therefore a special 
appeal would lie. Peankeishna Banerjee d. Na- 
- bias Chand Chattebjee 

[4 B. L. R., A. C., 35, note : 10 W. B., 115 

70, Injury to repu- 

tation. — The defendant cliarged the plaintiff with 
plotting to murder him, and the case came be tore the 
Magistrate and was dismissed. The plaintiff then 
sued in the Munsif’s Court for damages on account 
of the injury “ to his reputation and pain of body and 
mind” caused by the malicious prosecution, and laid 
the damages at RIOO. A special appeal to the High 
Court was dismissed on the ground that it was a suit 
cognisable by a Small Cause Court. Nadiae Chand 
Boy V. Baikant Nath Missee 

[4 B, L. R .9 A. O., 33, note 

71 , Suit for damages for loss of 

reputation and business. — A suit for damages 
not exceeding RoOO on account partly for injury to 
reputation and partly for loss in business and pro- 
fessional position, was lield to come witbin tlio pro- 
visions of section 6, Act XI of 1865, and was not 
open to special appeal. Beojo Soondur Bhadooeee 
V. Eshan Chundee Roy . . 15 W. R.^ 170 

72, Suit for money paid a.s rent 

to save estate from 381^.— Unforced payment 
idler e rent had been alreadxj paid. — Act XXIII of 
1S61, s. 27.— Act XI of 1865, s. 6.— Act X of 1853, 
s. 23, cl. 2. — The plaintiff, the holder of a putni talook, 
by an arrangement with the defendants, his zemin- 
dars, x^aid the Government revenue and the road-cess 
tax for the year 1874, and then tendered the balance 
of the rent for that year to the defendants, hut they 
refused to accept it ,* and he, therefore, deposited it 
in the Muusif’s Court in accordance with section 46 
of Bengal Act VIII of 1869. One of the defendants 
then took proceedings under Bengal Regulation VIII 
of 1819 to recover his share of the rent, and notwith- 
standing the x^rotest of the plaintiff that the rent had 
been already paid, obtained an order for the sale of 
the tenure; and to prevent the sale the plaintiff had 

I to pay the sum claimed for rent. In a suit brouglit 
I • to recover that amount with interest, — Held, it was a, 

8 X 2 
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SPECIAL OB SECOND APPEAIi— 
nued. 

3. SMALL CAUSE COURT SmTS--cofitimed, 

(g) DkMAms— continued, 

’ Suit for money paid as rent to save es- 
tate from s8ile—co7itinued. 

suit cognisable by a Court of Small Causes under 
section 6 of Act XI of 1866, and therefore a special 
appeal was barred by section 27, Act XXIII of 1861. 
It was not a suit for “ damages on account of illegal 
exaction of rent within the meaning of clause 2, 
section 23 of Act X of 1859. Keishna Kishoee 
Shaha V . Bibeshue Mozoomdae 

[I. L. B., 4 Calc., 595 : 3 C. L. B., HI 

73, Suit for payments made on 

account of rent . — Refusal io allotofor such fay- 
merits in re^it accoimt. — A suit to recover certain 
cash, and the value of certain grain which the de- 
fendants had persuaded the plaintiff to pay them, 
engaging that the lumbardar would .allow the same 
in his account (as part payment of rent) but which 
the lumbardar refused to do, is practically a suit for 
damages, and the amount in question being cogni- 
sable by a Small Cause Court, no special appeal can 
be entertained, Yacoob Ali «. Kooer Singh 

[2 W., Ill 

74, Suit to recover a share of 

malikana .— XXIII of 1861, s. 27.— K suit to 
recover .a share of malikana, wduch the defendant 
had realised from the Collector, is a suit for recovery 
of a sum of money which has been taken away by 
the defendants to the damage of the plaintiff, and is 
therefore cognisable by the Small Cause Court ; and 
under section 27, Act XXIII of 1861, no special 

# appeal lies from a judgment passed in appeal in 
such a suit. Lasmani Debt a v. Mahommbd 
Ha.fe2Uiia , . . 8 B. L. K., Ap., 96 

S. C. Easmonee Debia «j. Mahomed Haeez- 
OOLIAH . « . , 12 W. R., 29 

(i^) Debts. 

75, Suit for dMsion of debt 

due to estate of deceased.— that a suit 
for division of debts due to the deceased^s estate (the 
sum being ascertained) was cognisable by a Small 
Cause Court, and no special appeal lay to the High 
Court. OoDEYTA V . Gopae , . 2 Agra, 234 


{i) Declaeatoey Decree. 

70, Suit to have property made 

over to plaintiff on an adjusted account. — 
Where, on an adjusted account between two parties, 
one claims from the other some money and some 
grain which are shown to he due to him and asks in 
effect that they may he made over to him, the suit is 
not a suit for a declaratory decree, and a special ap- 
peal does not lie in such a suit to the High Court 
under section 27, Act XXIII of 1861, Btjldeo 
Singh t?.. Ram Subhn Lail . 25 W. B., 234 


]• SPECIAL OB SECOHD APPBAL~co?^^f- 

I nued. 

3. SMALL CAUSE COURT SUITS— 

(j) Deceee. ■ 

77 , Decree for land under a 

compromise in a suit cognisable by a Small- 
Cause Court. — Act XXIII of 186,1, s. 27. — In a 
suit for recovery of a sum of money below R500, the 
parties entered into a compromise, whereby the 
defendant made over a certain piece of land in lieu of 
tlie money claimed, and a decree was passed accord- 
ingly. In execution of the decree, disputes arose 
between the parties. Upon special appeal by the 
judgment- debtor to tlie High Court, — Meld-thut, 
under section 27, Act XXIII of 1861, no special 
appeal lay to the High Court. Talan Bibi v. Tenu 
Bibi . ,6 B. L. R., Ap., 82 : 15 W. B., 65 

' (h) Maintenance. 

73 , Suit by widow for main- 

tenance.— Hcjf XXIII of 1861, s. 27.— A Hindu 
widow who had been supported by her father-in-law 
after his death sued his eldest son for maintenance 
and obtained a decree for -R150, notwithstanding the 
defendant's objection that, being one of three bro- 
thers who inherited their father’s estate, he was not 
solely liable for the maintenance claimed. Seld 
that as this was a Small Cause Court suit an ^appeal 
did not lie. Ramchandea Dikshit v. Satiteibai 
[4 Bom., A. C., 73 

‘ JUDAL KOM RaNCHHOD MuLJI V. HiEA MhLJI 

[4 Bom., A. C.j 75 

(Z) Mesne Peopits. 

79 , Suit for mesne profits.— 

Act XXIII of 1861, s. 27. — :Suit undei' RoOO. — A 
suit for the recovery of mesne profits" (not amount- 
ing to B500) is cognisable by a Court of Small 
Causes. A special appeal therefore does not lie in 
such a suit. Kakaji Sakhaeam v. Gotind 
Ganesh 0 . . ,8 Bom., A. C., 96 

SO. Act XI of 1865, 

s. 6. — Act XXIII of 1861, s. 27 . — In a suit brought 
in the Siidder Ameeii’s Court for R133 for mesne 
profits, it was objected on special appeal that, under 
section 27, Act XXIII of 1861, no special appeal 
would lie, the suit being cognisable by the Small 
Cause Court. Held, it being merely a suit for mesne 
profits and no question of right or title arising in 
it, it was a suit for damages within section 6, Act 
XI of 1865, and therefore cognisable by the Small 
Cause Court. Ram Pyari Debi v, Dinanath 
Mookeejee 

[2 B. L. R., S. M., 13 : 10 W, B., 375 
(w») Money. 

81. Suit for money bad and 

received for the plaintiff^s use. — 0., a mort- 
gagee, the mortgage having been foreclosed, sued 
D., the mortgagor, for possession of the mortgaged 
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SPECIAL OB SECOND APPEAL — confi" 

nued. 

3. SMALL CAUSE COURT SUITS—co3^^^Awe^^. 
(w) Money — continued. 

Suit for money had and received for the 
plaintiff’s um— continued. 

property and obtained a decree for possession thereof. 
He subsequently agreed with B. to surrender the 
mortgaged property to him, if he deposited the mort- 
gage-money in Court by a specided day. D. borrow- 
ed the money for this purpose by means of a condi- 
tional sale of the property to L., and deposited it in 
Court. The deposit was made after the specified 
day and consequently C. took possession of the pro- 
perty. The money deposited by I). remained in 
deposit, and while there C. caused it to be attached 
in execution of a money-decree he held against i)., 
and it was paid to him. L. thereupon sued C. in 
the Munsif’s Court to recover such money, which 
amounted to B350. Keld. that the suit must be re- 
garded as one for money had and received by the 
defendant for the use of the plaintilf, and was there- 
fore one cognisable in a Court of Small Causes. 
Lachman Pbasad V. Chhammi Lal 

[I. L. R., 4 All., 6 

OoiiliECTOE OF CAWNPOKE V. KeDAEI 

, [I. L. R., 4 An.a9 

32, Suit to recover purchiase- 

money. — Act ZXIIJC of 1861, s. 27. — Seld that 
the suit to recover R200 paid in respect Of the pur- 
chase of land which was not completed, was a suit of 
the description cognisable by the Small Cause Court, 
and a special appeal would not lie. Khoob Chund 
V. Hazaebe Laie ' . . .1 Agra., 275 

33 , Suit for money paid as ex- 

cess of rent.— In a suit for recovery of a sum of 
money less than E500, as money paid in excess of 
rent due,- — Seld- that the suit being cognisable by 
the Court of Small Causes under section 6, Act XI 
of 1865, no special appeal lay to the High Court. 
Sib Sahaya Suktjl v. Bieohandea Jubaeaj 

[2 B. L. R., A. C., 172’ 

S. C. Shib Suhaye Sookool v. Beee Chuneee 
Jooeeaj . ' . . .11 W. R,, 30 

34 , Suit for money illegally 

levied on land. — Act X of 1876, s. 15 . — Civil . 
Procedure Code, 1S76, s. 586. — The plaintift* sued to 
recover from the defendant R71-3-3, alleging that 
the defendant had illegally levied the money on the 
plaintiffs land on account of enhanced summary 
settlement and local-fund cess. The defendant being 
a minor -was represented by the Collector as his 
administrator. The Assistant Judge who tried the 
suit awarded the plaintiffs claim. The District 
Judge, on appeal, reduced the amount of the plain- 
tiff’s claim to B38-4-9, but upheld the decree of the 
first Court in other respects. The defendant there- 
upon filed a second appeal in the High Court. Held 
that under the Civil* Procedure Code (Act X of 1877) 
section 586, no second appeal lay, as the suit was’ 
one cognisable by a Small Cause Court. Act X of 
1876, section 15, removes suits to which the Collector 


SPECIAL OR SECOND’ APPEAL -conti- 

nued. 

3. SMALL CAUSE COURT SUITS— 

{m) MoiSi'EY— continued. 

Suit for money illegally levied on land 
— continued, 

is a party from the jurisdiction of the Small Cause 
Court i but the nature of the suit remains unaltered. 
Mesa Miya Saheb v. Gelam Hesein 

[I. L. R., 7 Bom., 100 * 

35 , Suit by lessee for refund of 

revenue, — Contract to refund excess. — |,In a suit 
by a lessee upon a contract for a refund of excess 
revenue remitted by Government, a special appeal is 
not admissible if the amount claimed be under ESOO. 
White v. Teipoea Senkee Mookeejee 

[W. R., 1864, 297 

30 , Suit to recover money paid 

in excess of sbare of profits of land.— A suit 
to recover from the defendant R235, paid to him in 
excess of his share of the profits of certain lands, is 
cognisable in the Small Cause Court, and consequent- 
ly no special appeal will lie in such a case under sec- 
tion 27, Act XXXII of 1861. Joynaeain Manjee 
V. Medeoosooden Gobait . . 2 W, R., 134 

37 , Suit for recovery of money 

stolen from Court. — ^uit against Government. — 

A sum of money was stolen from the Judge’s Court 
of Tippera while A. was the Nazir. A. paid the 
amount to Government, and died, leaving B. his heir, 

B. sued Government for recovery of the amount paid 
by A., on the ground that as there was no negligence 
of A., and as the amount was under the custody of 
the guards of Government at the time of the theft, 

A. was not responsible for the loss thereof. SeM, 
the suit was cognisable by a Small Cause Court, and 
therefore, under section 27, Act XXIII of 1861, no 
special appeal lay to the High Court. Coelectoe 
OF Tippeea V. Mafizennissa Bibee 

[4 B. L. R.s Ap., 46 

(n) MoetOAOE. 

33 , Suit to recover debt cbarged 

on immoveable property. — Act XXIII of 1861, 
s, 27.— A. suit brought to enforce a debt or demand 
not exceeding R500 which is secured upon, and must 
in law he primarily satisfied out of immoveable pro- 
perty, is not a suit of a nature cognisable in Courts 
of Small Causes under section 27 of Act XXIII of 
1861, so as to exclude a right to special appeal. This 
is so though the plaint on the fhce of it seeks re- 
covery in the alternative, either from the mortgagor' 
j)ersonally, or from the mortgaged property. Atma- 
eam Ballal KAaji v. Sadashiv Haei Mahajani 

[2 Bom., 1 

(o) Moveabee Peoperty. 

39 , Suit for price of personal 

property sold. — Suit by co-sharer. —K suit lies in 
a Small Cause Court by a co-sharer to recover the 
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SPECIAL. OB SBCOMB APPEAL— cowjfi- 

mied. ^ 

3. SMALL CAUSE COURT SUITS— 

(o) AIoveable Peopeety — continued. 

Suit for price of personal property sold 
— cbniimied, 

price of a share of personal property alienated hy 
another co-sharer. IIadhakath Shaha Kameb- 
HEE SOOEBEEEE DOSSEB « . . 2 W. R., S7 

90. Suit for materials of hut, 

or their value. XXIII of 1861, $. 57.— A 
suit for tlie materials of a hnt in which the plaintiff 
sought for a decree to break up and remove them, or 
too htain their value (R29), was held to be a case cog- 
nisable hy a Small Cause Court under Act XI of 1865, 
section 6, and therefore no special appeal would lie. 
Kashee Chunbee Dtjtt V . JuBOONATH Chitceee- 
EUTTY . . . ' . .10 W. R., 29 

91 ^ Suit to recover possession 

of share of a boat. — Act XXIII of 1861, s. 27 . — 
A suit to recover possession of a share of a boat by 
establishment of the plaintiffs’ right, is a suit for 
personal property within the meaning of Act XI of 
1865, section 6, and therefore no special appeal lies 
in such a case under Act , XXIII of 1861, section 27. 
Mahomeb A2I1I Bhooyae V. Mahomed Someb 

[21 W. R., 413 

92 , Suit for the value of trees 

and fish . — Trees destroyed hy defendant.— A. suit 
to recover the value of a tree destroyed by the 
defendants and for the value of fish talcen from the 
plaintiffs’ tank (the claim being under E500) is a suit 
cognisable by a Small Cause Court and no special 
appeal lies to the High Court. Sujjab Ali u. Bhola- 
EAM . . . . . . 5 N. W., 24 

93 , Suit for recovery of value 

of fruit from trees,— Where a suit was brought 
for the recovery of the value of the fruit of certain 
mango trees alleged to have been misappropriated by 
the defendants , — Held that, as the suit was of the 
nature of a suit cognisable by Courts of Small Causes, 
a special appeal would not lie. Shamanunb v. Nunb- 

SOOMAE 

[3 Agra, 290 : S. C. Agra, F. B., Ed. 1874, 153 

94 , Suit for value of sugar-mill. 

— A stone sugar- mill is moveable property, and a suit 
for tlie value of it, if under R500, will lie in the 
Small Cause Court. Ko special appeal lies therefore 
in such a suit. Huemungal Singh v. Athhl Singh 

[4 N. W., 15 

95 , ^ Suit by widow to recover 

X3ersonai property or its value taken from 
.deeemed,— Act XXIII of 1861, $. 57.— The wido^v 
and heiress of a deceased person sued the defendants 
to recover personal property, valued atR200, said to 
have been taken by them from deceased in his life- 
tinuf. Meld that a special appeal was barred by 
section 27, Act XXIII of 1861. Kapahi Bewa v. 
Kesheam Kuch 

[2 B. L. R., Ap., 23.; 11 W. R., 93 


SPECIAL OB SECOND APPBAL-eo;2if» 

nued. 

3. SMALL CAUSE COURT SUITS 
(p) Bent. 

g@, ^uit for arrears of rent.— 

XXIII of 1861, s, 57.— :In suits for arrears of rents 
of land, 'when the claim is under 11500, a special 
appeal lies to the High Court, such claims not being 
generally cognisable by Courts of Small Causes. 
Ramchandea Raghdnath V. Aeaji bin Rastya 
* [6 Bom., A. C., 12 

97^ XFir 

of 1827, s. 31, cl. 3.-~Act XXIII of 1861, s. 27.^ 
The expression former year” in Regulation 
XVII of 1827, section 31, clause 3, did not mean 
the year immediately preceding the current year, 
but any previous year, and a suit for rent could 
have been brought before a revenue officer, ‘ when 
Act XI of 1865 was passed, and not before the Small 
Cause Courts constituted hy that Act. A special 
appeal lay in a suit of this nature. Keishnaeav 
Ramchandea v. Manaji bin Sayaji 

[11 Bom., 100 

93 , Suit for zemindari eessa— 

Suit for p'lyment for use of land. — Act XXIII 
of 1861, s, 27. — Where the plaintiff claimed a sum of 
money under the name of a zemindari cess, but in 
point of fact what was claimed was claimed on ac- 
count of the use of land , — Held that such a suit was 
a suit of a nature cognisable by a Small Cause Court 
under section 6, Act XI of 1865, and that a special 
appeal would not lie. Bttchoo Chowbey v. Ghooe- 
LAIT 4 N. W., 66 

99 , — ^ —Suit for Government assess- 

ment and local fund cess. — Suit for arrears of 
rent . — The defendant executed to the plaintiff in 1847 
a innlgeui kahuliat {i.e., one kahuliat corresponding 
to a lease at a fixed rental), agreeing to pay to the 
plaintiff R150 annually. At the date of the execu- 
tion of the mulgeni the Government assessment was 
R56-8-0,^ but in 1872 it was enhanced to B129-8-0, 
and a local-fund cess of R, 4-9-0 imposed in addition. 
The plaintiff sued the defendant to recover from him 
the enhanced assessment and the cess. On appeal an 
objection was taken that, the amount claimed by the 
plaintiff being less than B500, the suit was ^cognis- 
able hy a Court of Small, Causes, and that, therefore, 
there was no second appeal. Held that the suit 
might he regarded as one for arrears of rent at an in- 
creased rate, and, as such, was not cognisable by 
a Court of Small Causes. Babshetti w, Venkatea- 
mana . . „ c I. L. B., 3 Bom., 154 

{q) Specific Peefoemance. 

100. Suit for specific perform- 

ance of contract.— A suit (valued at £500) for 
specific performance of a contract is not cognisable 
by a Small Cause Court. Consequently no special 
a[»peal will lie in such a case. Nilkanth SdemAh r. 
Bishen Bashee . . . GW. R., '322 
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3. SMALL CAUSE COUET SUITS— 

(r) SUEETY. 

101. Suit to establish, surety’s lia» 

Ibility for rent. — Necessity to prove non-payment hy 
principal, — A suit to establisli a surety’s liability on 
account of arrears of rent due from a putiiidar where 
the non- payment of tlie rent by the putnidar would 
have to be established is not cognisable by a Small 
Cause Court ; and conseciuently a special appeal was 
not barred in siicli a case by section 27, Act XXIII 
of 18151. Mahatab Ghuyd Bahadooe v. Brojo- 
¥ATH MitTEE . . . .8 W, B,J 111 

(s) Title, Question or. 

102. Issues affecting proprie- 

tary rights.— ^le-^ XXIlIoflSei, s. 27.— The de- 
cision or order mentioned in section 27 was confined to 
those decrees which, if made in a Small Cause Court, 
would be conclusively binding on the parties, and 
did not include a decree based upon an issue affect- 
ing the proprietary relations between the parties, 
which, if it had properly arisen incidentally in a suit 
brought in a Small Cause Court, could not then have 
been finally concluded between the parties. Bhoop- 
naeain Sahoo V. Mahomed Hossein ! 

[4 W. B,., 60 

See Kisto Coomar Chowdhry n. Anun.dmoyee 
Chowdheain . . 6 W, R., Mis., 128 

103. Question of title incident- 

ally raised. — Where, in a suit of a nature cognisable 
by a Small Cause Court, there is no right of special 
appeal, although a question of title is incidentally 
raised, the finding of the Small Cause Court not 
being conclusive and only for the purpose of that 
suit. SuNKUE Ball Pattuce Gyawae v. Ram 
Kalee Dhamin . . . 18 W. R., 104 

104. Question of title I’aised and 

tried. — Act XXIII of 1861, s. 27.— ISTo special 
appeal lies to the High Court in a suit cognisable by 
the Small Cause Court, although a question of title 
to immoveable property has been raised and tried in 
the Court below. Mohesh Mahto v. Piiur 

[I, L. B., 2 Calc., 470 : 1 C. L. R., S3 

105 ^ Failure of Appellate Court 

to decide necessary question of title . — Act 
XXIII of 1861, s. 27.— Where a question of title 
arises in a suit of a nature triable by a Small 
Cause Court, which must he determined before plain- 
tiff can get a decree, and the lower Apx)ellate Court 
fails to determine it, a special appeal is admissible. 
Baghu Ram Bisivas v. Ram Chandra Bohay, £. L. R., 
Sup. Vol,, 34 : W, R., R. B., 127 ; and Randa Kumar 
Banerjee v. Ishan Chandra Banerjee, 1 B. L. R., 
A. C., 91 : 10 JF. R., ISO, distinguished. Pachoo 
Eaeee V, Qooiioo Churn Dass . . 15 W. R., 556 

^ Where, in a 

suit cognisable by a Court of Small Causes, in order 
to determine the question at issue" between the par- 
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nued. 

3. SMALL CAUSE COUET SJJlTS-conUmted:' 

(s) Title, Question of — continued. 

Failure of Appellate Court to decide ne» 
eessary question of title— continued, 

ties, it was necessary for the Court of Appeal in the 
first instance to determine a question of title to land 
(which had been raised by the Mniisif ), — Keld that 
a special appeal lay to the High Court, though the 
Court below had omitted to determine such question 
of title. Kisandram talad Hiea Chand v. Jbthi- 
RAM VALAD Mag-nieam . 5 Bom., A. C., 57 

X07. Question of title decided by 

Appella.te Court. — ^^¥here a suit appears from the 
plaint to he one of a nature cognisable in a Court 
of Small Causes, hut a question of title has been 
gone into and decided % the District Court hi 
appeal, a special appeal will lie. Dikshit v. Die- 
shit . . ’ . . . .2 Bom., 4 

XOS, for damages involv- 

ing question of title. — A suit for damages for 
an amount not exceeding E500 is within the compe- 
tency of a Small Cause Court to decide, notwithstand- 
ing that it involves an inquiry into a question 
of right No special appeal lies in such a case, 
Luckhee Debia Chowdheain v. Malice 

[W. R., 1864, 237 

KhANDU YALAD KeEU V . TATIA VALAD VlTHOBA 

* [8 Bom., A. C., 23 

X09. Suit wMch may involve 

question of title. — Suit for damages for deten- 
tion of materials of house , — Act XXIII of 1861, s\ 
27, — A suit for damages for . detention of materials 
of a house involves no question of title. Such a 
suit is cognisable by a Small Cause Court, if under 
E500, and a special apjieal was barred by section 27, 
Act XXIII of 1861. Kishub Chundee ^haha v. ' 
Bsommo Moyeb Dabea . . .1 W. B., 35 

XXO^ Sdit involving question of ' 

title,— Suit for damages. — A special ajipeal was held 
not to lie in a case for damages for value ol crops mis- 
appropriated under R500 cognisable by a Small Cause 
Court, notwithstanding that the case involved a ques- 
tion of title. Hedaetollah v, Karloo 

[7 W. R., 73 

Eam Dyal Ganoooly d . Hueo Soondueee Dos- 
siA low. R., 272 

111. Suit for price 

of trees cut doion and removed, — Damages, — Act 
XXIII of 1861, s. 27 , — A suit for the price of trees 
cut down and removed is not the less a suit for dam- 
ages, because the Court, in order to determine whe- 
ther the x3laiiitiff is entitled as damages to the value 
of his trees, has to go into evidence as to whether 
they belong to the plaintifi: or not. Such a suit is 
cognisable by a Court of Small Causes, and no special 
appeal will lie. Shib Deen Tewaby v. Bukshee 
"Eam Protab Singh W. R., 1864, Mis., 3 
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3. SMALL CAUSE COURT SUITS— . 

(5) Title, Question oe — continued. 

Suit involving question’ of title — continued, 

112. Act XXIII of 

1861 f s, 27, — Claim ly zemindar to wrecked pro- 
perty. — Salvage . — A quantity of rice having been 
recovered from the wreck of a boat, a portion was 
left on the river bank by the owner for the remuner- 
ation of the salvors, including 'some left as huk 
zeniindari,” which the owners of a neighbouring 
3 ote carried away. In a suit brought by the former 
against the jotedar for the value of the portion last 
mentioned, the Court of first instance went into the 
question of the custom entitling to property so 
saved. Seld that this question was only incident- 
ally raised for the purposes of the suit, which was 
simply one for the value of moveable or personal 
property and cognisable by a Court of Small Causes, 
and the value being less than R500, a special appeal 
did not lie. Geaet v. Mouhoo Soodun Sinoh 

[IOW.R.,79 


(Q Teespass. 


113. 


Suit cognisable 


by Small Cause Court — Suit for damages for tres- 
In a suit for damages for trespass laid at a 
sum under RlOO, a special appeal will lie to the High 
Court if the title to the land trespassed upon has 
been raised in the Courts below. Lijkhynabain 
ChUTTOPA.I)HYA V, Goeaohand Gossamy 

[I. L. B., 9 Cale., 116: 12 0. L. R., 89 

4. GROUNDS OP APPEAL. 

{ a ) Poem of— 

Requisites for grounds.— 
Clearness and distinctness . — The grounds of special 
appeal must not he vague and indistinct, conveying nc 
information to the respondent what the point of law 
is that he has to meet. Hand Kishoe Das v. 
Ram Kalp Roy 

[6 B. L. B.j Ap.j 4:9 : 15 W, B.j 8 

(6) Questions of Fact. 

What are or are not ques- 
tions of Question of custom. —A. question of ^ 

custom is a question of fact on which the lower Court 
alone can pass a decision, and on which the High 
Court cannot interfere, Hiteeehue Mookeejes 
V. JUBOOKATH Ghosb . . 10 W. R., 153 

Ali V, Gopal Dass . , 13 W. B., 420 


SPECIAL OR SECOND APPEAL ~-conU« 
nued, 

4. GROUNDS OF APPEAL— 

( h ) Questions of ' FACT -- coniinued . 

What are or are not questions of fact— 


continued. 


117. 


Question of 


amount of damages. — Difference of opinion on evi- 
dence lehoeen loioer Courts , — In a suit for damages 
on account of false charge and consequent arrest, in 
which the Court of first instance found that there 
were probable and -reasonable grounds for bringing 
the charge, and the lower Appellate Court took a 
different view of the evidence, it w’’as held that the 
difference of view was not a subject for special 
appeal. The amount of damages to be awarded is a 
question for a jury to decide, and one with which 
the High Court cannot interfere in special appeal. 
Banee Madhub Chatteejee V . Bholanath 
Baneejee. Heeea Chand Baneejee V . Banee 
AIabhub Chatteejee • 10 W. R., 104 


118. 


Question of 


amount of damages. — Aboard of damages under Act 
X of 1859) s. 10 . — An aw^ard of damages by a 
low^er Appellate Court under section 10, Act X of 
1859, though excessive, if it is within the legal 
limit, cannot be interfered with in special appeal as 
an error of law. Joheeeooddeen Mahomed v, 
Dabee Peeshad Sinoh . . IS W. R,, 22 

Affirmed on review . . .18 W. R., 891 


jg ef^ sal to 

■Beng. Act VI of 186S, s. 2.--Dis- 
The refusal of a Court to awTird 



award damages.-- 
oretion of Court.- 
damages under section 2, Bengal Act VI of 1862, is 
not a ground for special appeal, it being a matter 
of discretion to award them or not. Dhbeeaj 
Mahatab Chand v. Debendee Nath Thakooe 
[W. B., 1864, Act X, 68 
Gopal Lal Thakooe v. Mahomed Kadie 

[W. B., 1864, Act X, 73 

Question of laic, 

— Sufficiency of evidence. — It is a question of law 
for the Court to decide on second appeal whether 
there is evidence before the Court, on which a Court 
could properly arrive at any given conclusion of fact. 
Bidhumukhi Dabea Chowdheain V. Kefyut- 
ULLAH . . . . I. L. R., 12 Gale., 93 

Jurisdiction^ 

Question of — A special appeal -will not lie upon a 
question of jurisdiction depending upon a question of 
fact, unless the fact has been determined by the 
lower Court, or is admitted by the parties. Qucere^ — 
Whether if the fact appears a special appeal will lie 
unless the error in procedure has affected the merits, 
Luteefoonnissa Beebes v. Poolin Behaey 
Sein . W. R., P. B., 31 ; 1 Ind. Jur., O. S., 10 

[1 Hay, 242 

S. C. Poolin Behaey 8bin v, Lutebfoonissa 
Beebee . . . , Marsh., 107 

Court of Wards d, Roop Moonjueee Kooer 

[25 W. R., 260 
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nued, 

4. GROUNDS OF kW^kh-^cokinued. 

(h) Questions op '^kCT—oontinued. 

What are or are not questions of fact — 

continued. 

122, ^Existence of le- 

gal necessity. — Where both tne lower Courts found 
that there was no necessity for a widow to borrow 
money, the High Court refused in special appeal to 
consider it other than a question of fact, ami held 
they could not interfere with the finding in special 
appeal. Indeb Chundeb Baboo n. Hubnauth 
Chowdhby . . . , . 1 Hay, 257 

123, Qn e sti on- of 

law. — Onus prohandi. — Where each of the parties 
has gone into evidence upon the issues raised in the 
lower Courts, no question as to "whether the onus 
lies on the one or on the other can arise in special 
appeal. Hueee Mohuk Mojoomdab v. Asg-ub 
Behabeb . . . , 23 W. R., 324 

Reversing the decision in AsGUE Bepabee v. Hub- 
BEB Mohun Mojoomdab . . 23 W. B., 56 

124. Froceeding to 

enforce decree.-— Act XIV of 1859, s. 20. — The ques- 
tion whether the action of the judgment-creditor 
taken in execution of his decree w«s a proceeding 
taken to enforce the decree within the meaning of 
section 20, Act XIV of 1859, was a question of fact 
for the decision of the Courts below, and not one of 
law on which to bring a special appeal to the High 
Court. Ibshad Ali Radhu Shah 

[13 B. L. R., Ap., 1 : 21 "W, B., 188 

125. Order finding 

proceedings to enforce decree not 'bond fide. — Act 
XIV of 1859, s. 20. — The . question as to whether 
proceedings which had been taken to execute a de- 
cree had been taken bond fide to keep alive such de- 
cree, was a question of fact, and no special appeal lay 
from an order finding that the proceedings taken 
were bond fide. Bhuban Mohun Chattopadhya 
V. Saudamini Debi , . 5 B. L. B.^ Ap., 59 

120. Service of no- 

tices. — Where a Judge found on evidence that the 
notices in certain execution proceedings were not 
caused to he properly served, and that those notices 
were not made in good faith, the finding w^as held to 
he a finding of fact which could not he disturbed in 
special appeal. Abdool Azebz v. Shumsunnissa 

[11 W, B., 263 

127. Service of no- 

tice of enhancement. — A decision that' notice of en- 
hancement w^as duly served cannot he interfered 
with in special appeal. Taba Peosunno Mojoom- 
DAE V. Bisho Nath Sibcab . 23 W. R,, 144 

Reversing on appeal Bissofath Sibcab v. Taea 
Peosonno Mozoomdab , , 22 W. B., 482 

128. Fight of wag . — 

In suits fo enforce a right of way, the question 
whether the plaintiff has a right of way or not, is a 
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nued. 

4. GROUNDS OF 
(b) Questions op continued. 

What are or are not questions of fact — 

continued. 

question of fact to be determined by the evidence he 
produces of user. Where, on the evidence the Judge 
found the plaintiff had not a right of way, — Meld, 
there was no error of law which gave the plaintiff a 
right to a special appeal. Mahomed Ali v. Jug-al 
Ram Chandba 

[5 B. L. B., Ap., 84 : 14 W. R., 124 

129. Finding as to 

user. — A finding of a lower Appellate Court a^s to a 
right of user being proved cannot* he interfered 
with on special appeal, even though not very distinct 
as to the precise period of enjoyment. Wuzeeeood- 
deen V. Sheobund Ball . . 11 W. B., 285 

130. Finding on facts.-— Decision 

in regular appeal . — When the decision passed in 
regular appeal turns upon a mere question of fact, if 
that question of fact is determined after due investi- 
gation, there is no ground of special appeal. Gopal 
Khundee Rao V. Deokbe Nundun 

[6 3N. W., 172 

^ Consent of 

parties . — The High Court will not, even with con- 
sent of parties, pronounce a decree on the facts in a 

special appeal. Kadambinee Dossee v. Doobga 
Chuen Dutt ..... MarsB., 4 

S, G. Doobga Chuen Dutt v. Kadumbineb 
Dossee .... i 1 Hay^ 25 

132. Inference of 

fact . — It is most essential in special appeal that the 
High Court should be very careful in not interfering 
with inferences of Tact drawn by a lower Appellate 
Court. Hameee Mahomed Chowdbt v. Food 
Mahomed Chowdby . . . 16 W. B.j 311 

WOOMA Moyee Buemonya V. Kunuok Chunder 
Mookeejbe . , .17 W. B., 418 

Even though it is not an inference the High Court 
itself would have drawn, provided the Judge was at 
liberty to draw it. Mahomed Manoo Bhooyah v, 
Mahomed Asanoollah Chowdhby 

[17 W. B., 349 

Kalee Doss Achabjee v. Khettbo Pal Singh 
Roy .... . , . 17 W. R., 472 

133. Gro^lndfor set- 

ting aside decision . — If the reasons in a judgment 
are such as can be rightly given, and tile inferences 
such as can he legally drawn, it cannot he set aside 
in special appeal, even if the High Court cannot 
agree with or support all the reasons given. Rum- 
MEEZOODDEEN BhOOYAN -V. JOYMALA 

[16 W. B., 303 

134. Decision on fact 

though probably erroneous . — In special appeal a 
lower Appellate CoiirUs findings upon a question of 
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{h) Questions oe Fact — continued. 

Finding on faets — continued. 

fact were accepted as final, although it seemed to the 
High Court at least doubtful whether the Judgment 
of the first Court was not the right one, and it was 
not unlikely, if they had the power of going into the 
matter, that they might have come to a different 
conclusion from the lower Appellate Court. Looyee 
Bhur Atto u. Prosunno Moyeb Dossee 

[20 W. E., 267 

135. 'Error in laio . — 

A finding of fact by a lower Appellate Court may be 
disturbed in special appeal, if, as in this case, the 
reasonings and the views upon which that finding is 
based are erroneous in law, as where evidence is 
credited or disbelieved on unreasonable grounds. 
JUGGUENATH BeB V. MaHOMED MoKEEM 

[17 W. E., 161 

Sage r. Mackay & Co. . . 2 Hay, 463 

Beharee Ball Naek r. Sreeram Roy 

[20 W. E., 259 

See Kristo Gobind Kur v. Gunga Pershad 
Surma . • . .23 W. E., 266 

PUTSAKEE XOOER V. ShEO PeRSHAD PtAM OOPA; 
buya . . . . 24 W. E., 61 

Chand Moneb Bos see v. Obhoy Churn Mal 

[24 W. E., 289 

Hunsa Koobe V. Sheo Gobind Raoot 

[24 W. E„ 431 

Gobinuo Chunbes Moulice V, Mudhoosudun 
Moulick . . . .25 W. E., 550 

Bhoonbh Bahadoos Singh v. Peiag Sing.h 

[17 W. B., 314 

Kewal Kandoo r. Omeao Singh 

[25 W. B., 166 

136. Error in law . — 

Partnership. — Where a Subordinate Judge held, 
from the fact of one person carrying on a business 
firm and appearing to the world to he the only person 
carrying it on, that there could be no other person in 
partnership with him, he was considered to have 
couiinitted an error which materially affected his 
decision on the merits, and was a good ground for 
special appeal. SiiooBUL Chundee Kulleah v. 
Koylash Chunder Mal . . 14 W. E., 23 

137. Eluding on spe- 

milative reasoning . — A finding of fact arrived at 
upon reasons purely speculative amounts to a mis- 
trial, which can be set aside by the High Court in 
special appeal. Mahomed AizaDdi Shaha v, 
Shapfi Mulla . . . . 8 B. Ij. E., 26 

3^30^ Improper as- 

sumption of ^ and inf erence from, facts . — A finding of 
a fact by the lower xVppellate Court was set aside on 
special appeal, and the case was remanded on the 
ground that the Judge assumed a state of things in 


SPECIAIi OE SBGOHD APPEAL -^contim 

nued. 

4. GROUNDS OF APPEAL— 

{h) Questions oe act— continued. 

Finding on tacts— continued. 

favour of the defendant which the defendant had not 
urged, and which w^as, contradictory to liis case, and 
because the finding of the Judge was opposed to a 
proper inference which arose from such facts. SuR- 
BESWAR Ghose V. Choto Arizollah Mandal 

[8 B. L. E., Ap., 78 : 17 W. E., 213 

X39. ; — Judgment found- 

ed on errors of fact. — The High Court reversed on 
special appeal a Judgment which was founded on 
many errors of fact, and sent it back for a re-trial, 
PooBNo Chundee Chatteejee 'd. Chun.dee Coo- 
mae Roy . . . ’ . .24 W. E*., 171 

(c) Evidence, Mode oe dealing with— 

X40. Evidence generally.— Frror 

m legal presumptions from facts. — Decision luithout 
legal evidence. — A Judge in this country is Jud^e both 
of law and fact, but if, in deciding upon the" facts, 
he deals improperly with the presumptions which 
the law would raise, he commits an error in law which 
the High Court can correct in special appeal. 
When a Judge decides without legal evidence he 
commits an error in law, SUENOMOYEE v. Luch- 
MEEPUT Boogur . « • 9 W. E., 338 

141. — Assumption 

made wUhoitt evidence. — Where an assumption is 
made by the Court without any evidence, that is an 
error of law warranting a special appeal Him- 
MUT Ali Khadim V. Nyamutoollah Khadim 

[23 W. E., 250 

Upholding on appeal Niamutoollah Khadim 
V. Himmut Ali Khadim . 22 W. B., 519 

142 . Draicing tinwar- 

i*anted conclusions. — Special appeal allowed, and 
case remanded for re-trial, where the lower Appel- 
late Court had drawn conclusions from the evidence 
not warranted by law or reason, and had failed to 
try a material issue in the case. Mahaeam Sheikh 
V. Nakowei Bas Mahaldae 

[7 B. L, E., Ap., 17 

143. Omission of 

Appellate Court to consider presumption of facts 
material to case. — When an Appellate Court appears 
not to have taken into its consideration a presump- 
tion of facts arising out of the circumstances in 
evidence, and materially affecting the decision of 
the case, that is such an omission and defect (sections 
354 and 372, Act VIII of 1859,) as the High Court 
will remedy on special appeal by directing an issue. 
Nilatatchi V. Venkatachala Mudali 

■ [1 Mad., 131 

S. C.' Anonymous . 2 Ind. Jnr., O. 8., 13 

144. Omission to 

drato inference, — An opaission of the Judge to draw 
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Evidence ^en^TsHlj— continued. 

an inference from tlie conduct of parties relied on as 
evidence is not an error of law with which the High 
Court wull interfere in special appeal. Savi n. 
Phnchanijn ... 25 W. R.j 503 

145. — — — Omission to 

consider evidence. — Srror in decision on the merits. 

— Every Judge of a question of fact is bound to' 
take into consideration all the allegations and proofs 
upon the record bearing upon that question, as well 
as the material presumptions arising therefrom, and 
to overlook them is a defect in law. But before such 
defect can constitute a good and valid ground of 
special appeal, it must be of such a character that it 
may have caused an error in the decision of the case 
on the merits, Gunee Biswas v, Seeegopal Paul 
C.H0WDHI1T .... 8 W. B.s 395 

146. — Decision of lotver 

Court as to credit to he given to particular proofs . — 

It is the province of the Court which has to decide 
issues of fact to determine the amount of credit to 
which each particular proof offered is entitled j and 
w-itli the fair exercise of its discretion in this respect 
by such Court, the High Court, as a Court of special 
appeal, is not at liberty to interfere. Mtjthra Doss 
V . Magh Singh . . « 2 H. W., 207 

147. Weight of rea- 

sons given for decision, — No special appeal wall lie 
on a ground relating merely to the -weight of "the 
reasons given by the lower Appellate Court for the 
conclusion arrived at. Dooega Ch-uen Sett v. 
Shamanttnd Go s sain . . 12 W. B., 376 

Or as to the worth of testimony, Mackenzie v. 
JowAHiE Mahtoon , . 25 W. B.5 137 

Weight of evi- 
dence. — Discretion of Court under Act XL of ISoS, 
— Weight of evidence is not a point on which the 
High Court can interfere in special appeal, nor will 
it interfere with the discretion of the Judge in not 
allowing a person to represent a minor. Dhoondh 
Bahadoob Singh Vi Peiag Singh 

[17 W. 314 

149. Giving credit j 

^ to evidence. — Where the lower Appellate Court has 
’ dealt with the evidence on both sides, has ^weighed 
it and come to the conclusion that one side ought 
to be believed, the giving in the course of his obser- 
vations a bad reason for believing it is not a ground 
of special appeal, Sheo Goeam Bahot v. Mohadeo 
Bale Sahoo . . . . 18 W. R., 110 

Difference he- 

tween lower Courts on questions of evidence . — 
Where the first Court and the lower Appellate Court 
differ as to questions of evidence, it is not a ground - 
of special appeal nor are the parties entitled to argue 
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— continued. 

Evidence ^enevallY— 'continued, 
in special appeal whether the former or the latter is 
right. Taea Peoshnno Mojoomdae V. Bisho- 
NATH SlECAE ... 23 W. B., 144; 

Reversing on appeal Bisson ath Siecae v. Taea 
Peosonno Mozoomdae . . 22 W. B., 482 

151. Ground for ' 

disor editing evidence found not to exist . — Where it 
was found, in special appeal, that the main ground 
on which the lower Appellate Court had suspected 
the evidence for the plaintiff and given credence to 
the evidence for the defendant had no existence, the 
High Court ordered a I’econsideration of the evidence. 
Ameeevn V. Cheeag Ali . 24 W. R., 343 

Mackenzie v. Jowahie Mahtoon 25 W. B., 137 

152. Drroneous 

dealing with evidence . — Whether or not a lower 
Appellate Court commits such an error in dealing 
with a case on the evidence before him as would 
make his conclusion on the facts bad in law, if he 
does not treat the evidence otherwise than reasonably, 
he gives no room for special appeal. Mohite IVTa- 
TOON V, Umatum . . .18 W. B., 499 

IQS, ^ Improper mode 

of dealing iviih evidence. — Demand. — On special 
appeal it appearing that the Judge had dealt with the 
evidence in the case in an improper manner, it was 
pointed out where he had committed errors, and the 
case was remanded that he might pass a fresh deci- 
sion upon it. Ram Das Saha v, Man MahiniDasi 
[7 B. L. B., Ap., 4 

3 _ 54 ^ Judgment show- 

ing loant of consideration of evide^ice , — A judgment 
%vliich shows on the face of it want of due consideration 
of evidence and the introduction of foreign matters 
into the case may be brought up before the High 
Court in special appeal, Sooeaj Xant Achaejb v, 
Khoodeb Naeain Manna • , 22 W. B., 9 

Kooldeepnaeain Singh v, Rummon Singh 

[22 W. B., 278 

155. Civil Procedure 

Code, 1882, s.584. — Grounds impugning findings of 
fact. — Meld hy the Full Bench (Petheeam, 0. J., 
dissenting) that under section 584 (c) of the Civil Pro- 
cedure Code, it is competent for the High Court to 
entertain pleas in second appeals which impeach the 
findings .of fact recorded by the lower Appellate Court, 
on the ground that such findings are conjectural, that 
they ignore the evidence, and tha|i the Court has 
given no reasons for the conclusions at which it 
arrived. Where a low^ef Appellate Court lias drawn 
strained or unreasonable conclusions from the evi- 
dence, or has discredited or disbelieved witnesses or 
documentary proof upon capricious or unsustainable 
grounds, or lias stated no intelligible reasons for 
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aiTiving at its findings of fact, the Higli Court may 
take notice of all suck matters in second appeal. 
FuUehma Segam v. Mohamed Ausur^ I. L. A., 9 
Calc.f 309 ^ Assamillah v. Hafiz Muhammad Alig 
I. L. M.i 10 Calc., 932 ; and Lai Mahomed Bejpari 
V. Shoila Bewa,ll C. L. E., 104, referred to. Per 
Petheeam, C. J.— The High Courtis not at liberty in 
second appeal to look into tke evidence in tbe cause for 
the purpose of ascertaining wketker tke lower Courts 
have found the facts correctly, inasmuch as no ques- 
tion of fact is included in the grounds of appeal 
allowed by section 584 of the Civil Procedure Code, 
and it would seem that the intention of the Legisla- 
ture was that in small causes the findings of the 
lower Courts on questions of fact should be absolutely 
final. By “specified law’^ in clause (a) of section 
584 is meant the statute law, and by “ usage having 
the force of law the common or . customary law of 
the country or community, and the clause is confined 
to cases in which the lower Appellate Courts have 
either misconstrued a statute or written document, or 
have come to a wrong cou elusion as to what is the 
customary law of the country or community with re- 
ference to questions at issue between the parties. 
Clause (b) can only refer to mistakes in law, and does 
not extend the operation of clause (a). The term 
“procedure in clause (c) means the practice fol- 
lowed by the Courts in the trial of cases, and cannot 
be construed as including the mental process by 
which a Court comes to a conclusion upon a question 
of fact. Per Mahmood, «/.— That the Legislature, 
by framing section 574 of the Civil Procedure Code, 
intended to guard against such failure of Justice as 
might arise from the defective or arbitrary exercise 
of the extensive powers possessed by the Court of 
first appeal in cases which, with reference to their 
nature, would be proper subjects of second appeal ; 
and a Judgment of a Court of first appeal wdiich falls 
short of due compliance with the various clauses of 
section 574, is essentially defective, and may pro- 
perly he made the subject of complaint in second 
appeal under section 584. Eanmarain v. Bhawani- 
din, Weekly Notes, All., 1882, p. 104 ; 2i.\idilSheoamhar 
Singh v. Lalhi Singh, Weekly Notes, All., 1882, p. 
155, referred to. The word “ procedure in clause 
(c) of section 584 must be understood in. its most 
generic sense, including all the rules contained in the 
Civil Procedure Code or any other law regulating the 
investigation of cases by the Civil Courts. When 
the Court of first appeal, after having entered into 
the merits of the case, has considered the evidence 
and adjudicated upon the merits in the manner re- 
quired by section 674, the mere circumstance that 
the conclusions at which the Court has arrived are 
erroneous or opposed to the weight of evidence, will 
not Justify interference in second appeal, even though 
such conclusions proceed upon an improper conception 
of the exact effect and hearing of the case upon the 
merits. On the other hand, when the Court of first 
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appeal, while adjudicating with due compliance with 
the provisions of section 574, arrives at conclusions 
upon the merits ignoring any steps essential for 
Justifying those conclusions, or where such conclu- 
sions are based upon evidence inadmissible by law, or 
proceed upon an erroneous view of tbe legal effect of 
any material part of tbe evidence, or are arrived at 
under a misconception either of the rules of evidence 
or of any other law, such conclusions, though they 
purport to be distinct findings of fact, would lay the 
Judgment of the lowvr Appellate Court open to second 
appeal under clause {c) of section 584, so long as the 
error was substantial enough to have possibly affect- 
ed the Justice of the case upon the merits. Nivath 
Singh u Bhikki Singh. Bhikki Singh ’- y. Ni- 
vath Singh . , , I. L. B.5 7 All., 649 

156 . Finding on 

issue of fact remitted . — Civil Procedure Code, 1882, 
ss. 565, 566, 568. — Meld by the Full Bench (Tyeeell, 
J., dissenting) that the findings upon issues remand- 
ed by tbe High Court in second appeal cannot be 
challenged upon the evidence as in first appeals, 
hut objections to these findings must be restricted 
to tbe limits within which the original pleas in 
second appeal are confined. Nivaih Singh v. Bhikki 
Singh, I. L. E., 7 All., 649, referred to. Per Pethe- 
eam, C. J., and Tyeeell, J’.— Sections 565 and 566 
of the Civil Procedure Code are, as far as may he, in- 
conporated in Chapter XL II of the Code relating to 
second appeals, and when the evidence for disposing 
of the real issues in the case has been taken and 
exists on the record, it is the duty of the High Court, 
on the hearing of a second appeal, to itself fix and 
determine such issues on the evidence on the record, 
and not to put the parties to the expense and delay 
involved by a remand. Per Steaight, Ji— Section 
587 of the Civil Procedure Code does not mean that 
the provisions of Chapter XLI relating to first ap- 
peals are to be applied indiscriminately or in their 
entirety to second appeals, and implies no warrant 
for the decision by the High Court of questions of 
fact in any shape or at any stage of a second appeal. 
Eamnarain v. Bhaivanidin, Weekly Notes, All.,. 
1882, p. 104 ; and Sheoamhar Singh v. Lallu Singh, 
Weekly Notes, All., 1882, p. 15%, referred to. Per 
Tyeeell, J. — The Jurisdiction of Courts of second 
appeal in respect of questions of fact is restricted, t 
in so much as the appeal may not be entertained on 
“ grounds ” of fact, but under tbe circumstances of 
section 566 of the Code, no less than under the 
abnormal circumstances contemplated by the ruling 
of the Full Bench in Nivath Singh v. Bhikki Singh, 
I. L. E., 7 All., 649, the Court may take cognisance 
of omitted issues of fact, and must determine them 
if there be evidence upon tbe record sufficient for 
that purpose. In cases where tbe Court, stiff acting 
under section 566, has been obliged in tbe absence of 
evidence on tbe record to supplement tbe defect 


( 6759 ) 


DIGEST OB' CASES. 


( 5760 ) 


SPECIAL OB SECOND APPEAL — contU 

nued, 

4. GROUNDS OF AV?'EAL-~conHmied, 

, (e) Ftibeitoe, Mode oe dealing- with 
— continued* 

Evidence generally— 

through the agency of the Court below, its jurisdic- 
tion in respect of such evidence does not become 
limited thereby or by reason only of the circumstance 
that the evidence is accompanied by a “ finding of 
the inferior Court,— the term finding being used 
in section 566 in its restricted sense of an answer to 
the proposition referred for inquiry, and not of an 
award or decision of the issue before the Court. 
Balkishbn v. Jasoda Kdae 

[I. L. R., 7 All., 765 

Gindin ffs of 

fact. — Procedure of the Sigh Court . — Where the 
lower Appellate Court has clearly misapprehended 
what the evidence before it was, and bas thus been 
led to discard or not give sufiicient weight to impor- 
tant evidence, and to give weight to other evidence to 
which it is not entitled, and has thus been led not 
into any mere incidental mistake, but totally to mis- 
conceive the case, the High Court will interfere 
in second appeal, though it is not the ordinary 
dburse of procedure for it to interfere in such cases 
with any findings of fact which have been arrived at 
by the lower Appellate Court. Futtehma Begxtm 
Mahomed AtrsuE , . I. L. R., 9 Calc., 309 

153 , — Question of 

fact. — Finding on evidence . — The finding of a fact 
by the lower Appellate Court upon evidence, a por- 
tion of which was inadmissible, is not such a finding of 
fact as cannot be interfered with in special appeal. 
Gdeu Das Dey v. Sambhunath Chuckeebetty 

[3 B. L. R.., A. C., 258 

159. ^ ^ Giving undue 

weight to inadmissible evidence . — Where the lower 
Appellate Court gave very great weight .to evidence 
which ought not to have been treated as evidence be- 
tween the parties, and this error materially affected his 
judgment throughout, the High Court in special ap- 
peal held that there had been a mis-trial, and re- 
manded the case for re -consideration. Rohee Ball 
V. Dindyal Lall‘ , . .21 W, R., 267 

100, ’Error in law. 

“-^Rejection of evidence . — There is a material differ- 
ence between a case in which a Judge bas assigned 
one bad reason for believing or disbelieving a parti- 
cular piece of evidence, while he has given one or 
more good reasons for the same belief or disbelief; 
or a case in which, putting this particular piece of 
evidence wholly, aside, enough remains to support the 
judgment, and a case in which the essential question, 
or one of the essential questions to he decided rests 
upon the evidence believed or disbelieved regarded as 
of great value, or considered worthless, for a reason 
which is unsound and unsustainable. In the latter 
case an Appellate Court can interfere on special ap- 
peal. Hdeo Peosad Rot v. Womataea Debbb 

[I. L. B; 7 Calc., 263 ; 8 C. L. R., 449 
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181. ; Misdirection . — 

Ground of special appeal. — Error of law. — The fact 
that the lower Appellate Court has misdirected itself 
as to the effect of evidence which has been admitted 
in a suit, is an error of law affording a good ground 
for a second appeal. Kampeosad Bas v. Rajo 
Kobe 6 O. L. R., 94 

162. disregard ofevi- 

device. — Where the lower Appellate Court’s judgment 
was not based on the w^hole evidence on the record 
(it having left some important evidence out of consi- 
deration), the judgment was set aside in special ap- 
peal, and the case remanded for re-trial. Shdndha- 
DDN Mohdnt V. Shueut Chitnder Roy 

[23 W. R., 160 

Abdttl Rohman V. SoEY Mikhatesh Sake BA 

[24 W. R., 293 

Mohun Singh v. Jdgbijtty Kooee 

[24 W. R., 297 

163. — — disregard of 

evidence. — Error in laiv. — A complete disregard of 
evidence which, although not conclusive and an estop- 
pel, is of such a nature that a judgment in opposition 
to it cannot he allowed to stand, amounts to an error 
in law. Heeea Lall Ghose v. Kalee Dass Moo- 
EEEJEE 23 W. R.J 65 

Anund Chfndee Chxjckeeexjtty V. Eutnessue 
Doss Seii . . , .25 W. R., 60 

164. Irregular deal- 

ing with eyjiewee.— Where an Appellate Court ignores 
the great body of evidence on the record and places 
reliance on what can be shown either to be no evi- 
dence at all, or which points almost exclusively the 
other way, and where it lays down, as positive dicta 
of law, points which are not law, the High Court 
would be justified in considering such proceedings as 
errors of law, notwithstanding that the Court below 
has ostensibly based its judgment on the evidence. 
Roop Nakainee Kooee v. Eessal Tewabeb * * 

[24 W. R., 110 

105, Improper deal- 

ing toith evidence . — In this case, departing fi’om its 
general rule in special appeals not to disturb the 
finding of fact arrived at by the Court below, the 
High Court, seeing that, on the one hand, the Judge 
had misrepresented the effect of the evidence in some 
important particulars, and on the other hand omitted 
to notice facts very much in favour of the defendants, 
considered itself justified in saying that his mode of 
dealing with the appeal had led to material defects in 
the investigation of the case which had produced 
error in the decision on the merits. It accordingly 
reversed his judgment and remanded the case for 
re-trial. Shibo' Soondtjeee Dossbb v. Chdnder 
Kant Ghose . . . . 21 W. E., 217 
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Ambeb Bepaeee V. Huebee Mohdf Kfemokab 

[23 W. B., 87 

Improper and 

erroneous dealing loith evidence, — "Error in law, — The 
investigation of a case upon a portion of the evidence, 
excluding the other portion under a mistaken impres- 
sion that it was not legal evidence hut conjecture, is 
an investigation erroneous in law, and is likely to 
produce an error in the decision of the case on its 
merits. The mode in which evidence is to he dealt 
with discussed. Mathuea Pandet u. Ram Rucha 
Tewaei . 3 B. L. R., a. C., 108 : 11 W. R., 482 

167« ^Partial consi- 

deration of emdtnce. — It is a ground for special 
. appeal, if the Appellate Court disregards one side of 
a case, and turns its attention exclusively to the evi- 
dence on the other ; hut it is no error of law merely 
to pronounce no ohjection upon the evidence on the 
former side. Deo Siteun Pooby v, Mahomed Is- 
mail . . . . , 24 W. R., 300 

168. Ground for set- 

ting ^ aside decision on facts. — The lower Appellate 
Court has quite as much authority to decide upon 
facts as the Court of first instance, and the High Court 
is not at liberty to interfere with verdicts setting 
aside judgments of tlie Court of first instance, simply 
because such judgments are more detailed or even 
more satisfactory on the evidence. Doibo Chundee 
Roy v.,Wooma Moyee Debia . 10 W. R.^ 321 

109 , Documentary evidence. — 

^Reasons for rejecting documentary evidence. — The 
reasons of a Judge for not giving any weight to docu- 
ments offered as evidence cannot he questioned in 
special appeal. Munee Dutt Sinoii v. Campbell 

[11 W. R., 278 

But see Sveosutty Dossee v, Umbika Nund 
Biswas . . . .24 W. R., 192 

170, Finding as to 

sufficiency of documentary evidence. — Per Bayley, 
J. — The omission in the first Court to inquire or 
specify in the judgment as to "whether a pottali, 
which is admittedly 100 years old, and which is sup- 
ported hy the evidence of old witnesses, comes from 
proper custody or not, is not a sufficient reason to in- 
validate the finding that the pottah is proved ; nor is 
it a defect in the investigation affecting the merits of 
the case which would justify the interference of the 
High Court in special appeal. Per Glovee, J. — The 
question as to proper custody is not in issue, ■ the 
Judge having found the pottah proved hy the evidence 
of witnesses. Bhddiooddeen v. Golam Peee 

[17 W, R., 279 

171. Error of Judge 

in not giving proper effect to evidence. — In order to 
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support a contention that the judgment of the lower 
Appellate Court is erroneous in law because the Judge 
has failed to give proper effect to the documentary 
evidence adduced, it is necessary for the special appel- 
lant to show not only that the evidence is calculated 
to support certain conclusions, hut that these conclu- 
sions alone flowed from it. Sham Naeain r. Couet 
OP Waeds .... 20 W. R., 197 

- 172, ; Finding as to 

genuineness of deed from copy put in evidence. — The 
finding of a lower Appellate Court pronouncing, on 
evidence, on the genuineness of a deed on the produc- 
tion of a copy (the original having been lost) is not 
open to interference in special appeal. Bhugwan 
Chundee Baneejeb v. Dukhina Debia 

[8 W. B., 356 

173. Finding as to 

genuineness of document. — A decision that a dotni- 
ment "was not genuine cannot he interfered with on 
special appeal. Taea Pbosonno Mojoomdae 
Bisho Nath Siecab , . 23 -W. B., 144 

Reversing on appeal Bissonath Siecab v. Taba 
Peosonno Mozoomdae . . 22 W. B.^ 482 

174. * Use of prohahi- 

lities against direct evidence. — Where the lower Ap- 
pellate Court merely on the appearance of a docunient 
discarded the evidence of witnesses who testified to 
the making and signing of it, the High Court reversed 
its decision, on the ground that probabilities which 
are useful as aids in'! considering the true value of 
direct evidence, can seldom he safely had recourse to 
alone for the purpose of entirely invalidating direct 
evidence. Lallah Jha v. Ttjllebmatool Zijhea 

[21 W. B., 436 

175. Erroneous and 

unnecessary presumption of fact. — Where the Court 
concluded against the genuineness of a document on a 
presumption erroneous or one which did not neces- 
sarily arise, his decision was set aside on special ap- 
peal. Akjoo Bibee v. Koonjo Behaeee Ball 

[19 W. B.., 288 

Wise v. Rijbaa Khatoon . 19W. R.s299 

Gopal Chundee Ghose v, Tincoweeb Mhnddl 

[19 W. R„ 340 

Mehee Banco v. Keeamut Ali 

[22 W. B., 402 

X70, Comparison of 

signatures in unusual manner leading to erroneous 
conclusion. — Where the lower Appellate Court re- 
lied on a comparison between the signature in a mort- 
gage-deed and the signature in a vakalutnaiiia, and it 
appeared, in special appeal, that there were very con- 
siderable discrepancies between the signatures, the 
High Court (departing from the ordinary assiimp- 
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tion in sucli cases tliat tlie comparison had taken 
place in open Court before tlie parties in the usual way) 
concluded that the comparison had been conducted in 
some way which led the lower Court into error. 
They accordingly reversed its decision and remanded 
the case for re-trial. Phoodee Bibeb r. Gobind 
Chunder Roy . . . . ■ 22 W. B.^ 272 

177. ' Meceijpts for 

rent . — Qomparison of signatures, — Oredihilitg of 
evidence. — In a suit for rent the defendant pleaded 
payment and put in evidence receipts for the rent 
claimed. The Court of first instance disbelieved this 
evidence and gave a decree for the plaintiif. The 
Judge on appeal compared the signature of the plain- 
tiff on the receipts with his signature to a document 
not in evidence in the case, and reversed the decree 
and dismissed the suit. JBeld that the -decision of 
the Judge, proceeding upon the point as to the credi- 
bility and weight of evidence, could not be objected 
to on special appeal. . Ramsoondeb Sibcar r. Kis- 
TOBAG Bag . . Marsii .5 322 : 2 Hay, 421 

178. Receipts for 

rent. — Civil Frocedure Code, ^859^ s. ■S72. — Flrror ln 
investigntion of case. — In a suit for arrears of rent 
the defendant pleaded payment and filed receipts. 
The Collector distrusted the receipts, and gave a de- 
cree in favour of the plaintiff, saying that, as to three 
of the receipts evidence had been given which he did 
not believe 5 and that with respect to the other re- 
ceipts no evidence had been offered. The Judge on 
appeal reversed the decree, and gave a decree in 
favour of the defendant, expressing an opinion that 
the distrust of the evidence in support of the three 
receipts was without sufficient reason. Meld that, 
%vith respect to the receipts in support of which no 
e’^udence had been offered, the plaintiff was entitled 
to a decree for the rents to which they applied, and 
that the finding of the Judge that such rents had 
been paid without any evidence having then been 
given of such payments was an error in the inves- 
tigation of the case which had produced error in the 
decision of the case upon the merits, within section 
372 of Act VIII of 1859, and was therefore ground 
of special appeal. Mohtjn Chundee Dhxjb v. 
Kidge . . ■ . Marsh., 381 : 2 Hay, 419 

: — : Misapprehen- 
sion of and irregular dealing tcith, evidence hy Ap- 
pellate Court. — 0-round for reversing decision . — 
Where the lower Appellate Court misapprehended 
the documentary evidence, mistook the statements of 
witnesses, and without recording clearly its reasons 
for doing so, sent for documents which had not been 
put in evidence before the first Court ,* and also came 
to the conclusion that certain documents whose au- 
thenticity had been sworn to were fabricated merely 
because their appearance seemed to indicate this, the 
High Court in special appeal held that the case had 
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not been properly tried, and reversing the decision of 
the lower Appellate Court, remanded the case for 
re-trial, excluding from the evidence on the record 
the evidence which had been received in the appeal 
stage without any reasons being recorded for its ad- 
mission. Nowab Khan v. Elghoonath Doss 

[2dW.E„474 

J3(), iError in law.-— 

Misconstruction of document. — The misconstruction 
of a document is ah error in law sufficient to form a 
ground of appeal. Odit Naeain v. Maheshdb 
Bux Singh , Agra, E. B., 52 : Ed. 1874, 39 

: Misconstrue^ 

tion of document. — Error on facts, — Where the 
Court in recording the words of a document on which 
it relies puts one term for another, it is‘ a miscon- 
struction “ affording ground for special appeal f’ but 
where for reasons given it places a particular bound- 
ary mark in a particular spot its decision, even though 
wrong on the facts, w’ould not be a misconstruc- 
tion unless incompatible with the ■wording of the 
document. Kalee Chubn Pattub v. Chundee 
Chubn Mundul . , .9 W. B., 366 

3,32, - — : Question of fact. 

— Erroneous use of admission hy lotver Cotirts . — 
The High Court, in speeial appeal, interfered with the 
concurrent finding of the first Court and the lower 
Appellate Court on a finding of fact, where the deci- 
sion turned entirely on the construction of a written 
admission which had been wrongly understood. Lal- 
la Imbit Lall V. Mahomed Lallzamah 

[IS W. B., 447 

183. Mistalce as to 

meaning of evidence. — Misconstruction of document. 
— The misconstruction of a document which is the 
foundation of the suit, being in the nature of a con- 
tract or a document of title, is a ground for special 
appeal, although not named in Act VIII of 1859, sec- 
tion 372. But a special appeal does not lie bectiuse 
of a mistake as to the meaning of some portion of the 
evidence which is in writing, if it is connected with 
other evidence affecting its construction. Nowbut 
Singh v. Chutter Dharee Singh 

[lO'W.B., 22S 

184. Error in ^con-^ 

struction and dealing with sale certificate. — A Judge 
is bound to give full effect to the terms of a sale cer- 
tificate ; and when he proceeds to limit the effect of 
that certificate by certain inferences and conclusions 
drawn from other documents, he does that which he 
is not at liberty to do, and commits an error of law 
which it is in the power of the High Court to reme- 
dy on special appeal. Mookhya Hubitckbaj- Jo- 
shee V. Ram Lall Gomashta , 14 W. B., 435 
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J 35 , — — Construction 

of de'posiiions of wiinesses.^Vao. construction of the 
deposition of witnesses is not a question of lawj and 
therefore not aground of special appeal. Himmut 
Al t Khadim V. Nyamutoollah Khadim 

[23 W. R., 250 

Upholding on appeal, Niamutoollah Khadim 
t). Himmat Ali Khadim . . ’ 22W. R., 519 

5^30^ — Construction of 

document.—Question offact.-—Wheve the conclusion 
of the lower Appellate Court rested, not only upon 
the contents of a document involving the question of 
its correct construction, hut also upon all the facts of 
the ease and the whole conduct of the parties, — Meld 
that it was not open to special appeal. Bhngsheb 
Bhhe Mahata v. AIudhoo Soodun Chowdhby 

[23 W. R., 403 

187. — Decision with- 

out sujficient evidence. — In a suit on a kabuliat, the 
Court of first instance found that the kabuliat had 
not been signed by the defendant, but by a third 
party, and that there was no evidence that such third 
party Avas autliorised to sign it. 'Ihe Judge on 
appeal reversed the decision. Reid that the decision 
of the Judge holding the defendant responsible for 
the signature of a person of whose authority there 
was no evidence was erroneous in point of law, and 
was a ground of special appeal. Sham Chand 
Bysach u. Bitngo Chxtnder Chatteejee 

[Marsk.j 656 : 2 Hay, 663 

188. — Finding of fact 

as to Ameen^s report. — Where the lower Appellate ^ 
Court finds as a fact that the Ameen^s report is * 
untrustworthy and his map wrong, the finding can- 
not he interfered with by the High Court in special 
appeal. Sheo Dyal Singh v. Hodgeinson 

[24 W. R., 342 

189. Omission to re- 

cord opinion on evidence. — The omission to record 
an opinion on one of many items of evidence (e.y., 
an Ameeif s report) is not such an error in law as to 
come within the scope of the provisions for special 
appeals. Bundhoo Sookoolany v. Joy Pbokash 
Singh . . ‘ . . W, R., 1864, 367 

Himmut Ah Khadim «. Nyamhtoollah 

Khadim , , . 23 W. R., 250 

Upholding on appeal under the Letters Patent the 
decision of Kemp, J., in Niamhtoollah Khadim v. 
Himmut Ali Khadim , . 22 W. B., 619 

190 . Fntry in ac- 

count hook, — Error in Imv. — The improbability of 
plaintiff having received payment for one hill whilst 
another and older one remained unpaid, was no reason 
for the Judge refusing to consider the evidence ad- 


SPECIAL OR SBCOHD APPEAL — oonti” 

nued. 

4. GROUNDS OP continued. 

(c) Evidence, Mode oe dealing with 
— continued. 

Documentary evidence — continued. 

duced by plainti:ffi in support of her demand, and his 
not having done so was held to he an error of law. 
So also the Judges having entirely ignored the evi- 
dence with regard to an entry in the plaiiitifi-’s day- 
book on which the first Court decided the case, was 
held to he an error of law in the investigation and a 
proper subject for special appeal. Dabimbo Dbbee 
V. Hubbebhue Mookbejee . . 18 W. R., 53 

191, — Documents im- 

properly admitted. — Where a Judge is influenced in 
his estimate of parol testimony by the result of his 
consideration of documents which he ought not to 
have dealt with .as evidence, there was held to have 
been no proper trial of the case. The High Court on 
special appeal remanded the case. BoidGnath Pa- 
BooYE V. Russick Lall Mittee . 9 W. R., 274 

PuEAN Chundee Chatteejee V. Geish Chun- 
dee Chatteejee . . ,9 W. R., 450 

192, Oral evidence. — Difference 

of opinion between lower Courts as to credibility of 
witnesses.-— ‘W'hQYQ, the Courts di:ffier as to the credi- 
bility of witnesses, such difference does not form a 
ground of special appeal. Sbbbkant Ghosb v. 
Bhugwan Chundee Sen , , 24 W. B,, 13 

193, — Finding as to 

materiality of evidence or witnesses. — Though a 
Judge has a right to say that in the absence of a 
witness he considers material, he cannot give the 
plaintiff a decree, yet where he stated that unless a 
certain witness (from whom the plaintiff had got a 

i- conveyance which it was necessary for him to prove) 
attended and gave evidence, the plaintiff could have 
I no right whatever, his decision was held to be wrong 
in law and was set aside on special appeal. RaAe 
Dhun Baneejeb V. Ram Nabain Mookeejee 

[11 W. R., 311 

194, Discrediting 

witnesses for general reasons. — Error in law. — For 
the lower Appellate Court to discredit witnesses 
merely for' general reasons not affecting the parti- 
cular credit of any individual deponent, is to commit 
an error of law, which can he the subject of a 
special appeal. Sheo Fueshun Pandey n. Beun 
Pandey 24W. B.,25I 

195, f! Disbelief of 

witness as interested party. — A special appeal will 
not lie merely on the gx'onnd that the lower Appel- 
late Court has disbelieved a witness by reason of his 
being an interested person, or for any other reason 
within its discretion. Bwaekanath Boss Biswas 
n. Muddun Mohun Chuckeebutty 

[6 W. R,, 292 

196, — Omission , to 

give reasons for believing witnesses disbelieved 
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' nmd^ 

4. GROUNDS OF APPEAL— 

(0) Evidence, Mode of dealing with 
— continued. 

Oral evidence — continued. 

hy lower Court. — Tlie omission of a lower Appellate 
Court to give its reasons for believing witnesses dis- 
believed by the first Court, does not constitute a 
ground of special appeal. Ldceheb Moneb Dossia 

Rajkishoee Paul . . ■ . 4,'W. E. 5 IO 6 

Nor tile omission to give reasons for confirming 
the decision of the lower Court. Shamed Mohamed 
V. PaoDHAN Paled . . .5 W. E., 178 

197 . Omission to 

give reasons for Relieving witnesses . — No general 
rule can be laid doivn as to when the reasons should 
be stated by an Appellate Court for believing one set 
of witnesses ratber than another ; and the omission 
of a lower Appellate Court to state such reasons is 
not a ground for special appeal. Shdmshueooddy 
V . Jan Mahomed Sikdae . 21 W . B., 260 

Mukdoomdnnissa V . Nokhy Singh 

[24 W. B., 296 

198. Omission to re- 

mind witness of former contrary statement . — "Refer- 
enoe to statement in judgment. — When witnesses 
under examination make statements which are con- 
trary to statements previously made by them, the 
Court ought to draw their attention to the contradic- 
tion; hut an omission to do so does not make the 
Judgment bad in law, because he has remarked on 
those* contrary statements in his Judgment. Sham 
Lall alias Shama v. Anuntee Lall 

[24 W. B., 312 

199. Rutting onus of 

proof on wrong party. — Irregularity affecting 
merits, — Error in law'. — A suit instituted in the 
Court of the Principal Sudder Ameen was transferred 
under section 6 of Act VIII of 1859, to the Court of 
the Munsif, who took further evidence, and decreed 
in favour of the plaintiff. The defendant appealed 
to the District Court, on the ground (amongst others) 
that part of the evidence had been taken by the 
Principal Sudder Ameen ; and the District Judge re- 
versed the Munsif’ s decree, not on this ground, but 
on the merits. The plaintiff then appealed to the 
High Court, objecting that the suit had been illegally 
decided by the Munsif, upon evidence recorded by 
the Principal Sudder Ameen; and that the omis of 
proving the honafides of the transaction, which was 
the subject-matter of the suit) was thrown by tbe 
District Judge on the plaintiff, instead of on the de- 
fendant, who alleged the want of it. Held (1) that 
the Miiiisif’s having used- the evidence recorded by 
the Principal Sudder Ameen was only an irregularity 
which was waived by the plaintiffs not requiring the 
witnesses to he examined again, and proceeding with 
the, suit, and producing other witnesses to be examined 
in support of his claim; and as this irregularity did 
not affect the merits of the case, the decree of the 
Munsif heiug in the plaintiff’s favour, it was not a 
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nued. 

4. GROUNDS OP APPEAL— 

(c) Evidence, Mode of dealing with 
— continued. 

Oral evidence — continued. 
ground for reversing the decree on special appeal ; 
(2) that the onus was not thrown by the Judge upon 
the plaintiff in its proper sense, and so as to he an 
error in law, as the Judge did not hold that the de- 
fendant was entitled to succeed without giving any 
evidence, unless the plaintiff disproved the allegation 
of the . want of hona fides. Nasanbhai Veijbhh- 
KANDAS V . NaeOSHANKAE ChANDEO ShANHAE 

[4 Bom.., A. C., 98 

200. . Admission or rejection of 

evidence. — Error in admission of document in-- 
sufficiently stamped. — An error in the admission of 
an insufficiently stamped promissory note was held 
not to be an error affecting the decision of the case 
on its merits. Makbul Ahmad v. IftikhaeunNis- 
SA Begum 7 H. W„ 124 

201. Order under s. 20 ^ 

Stamp Act XVIII of 1869. — Disoreiion . — Ground 
of special appeal. — A District Court refused to allow 
under Act XYIII of 1869, section 20, an insufficient- 
ly stamped document to he admitted on payment 
of the full . amount of stamp duty, and the penalty, 
on the ground that it was wilfully executed in fraud 
of the stamp law. Held that the High Court could 
not ill special appeal question the correctness of the 
District Court’s refusal. Rendse v. Malse, B 

A. C.f 94y commented on. Gambhiemal v. Chbjmal 

[10 Bom., 406 

202. Error hi admis- 

sion of secondary evidence. — Whether secondary 
evidence is admissible in the place of primary is a 
question for the determination of the Court which 
tries the case on its .jnerits, hut such determination 
is" open to special appeal, if it is come to without 
evidence at all, or wiUiout evidence legally sufficient. 
Chundeekant Ghosb V . Showdamineb Debia 

[9W. E„ 617 

203. Refusal to ad- 

mit secondary evidence of lost deed. — All that it would 
be right for the Court to require for the protection 
of the revenue in cases where a lost deed was shown 
not to have had a stamp, would be that the same 
money should be paid, before admitting secondary 
evidence, as would have to be paid if the deed itself 
w^ere produced. If the Court does not do that, hut 
allows secondary evidence to be given of the contents 
of the deed, it is not an error ivhich affects the 
merits of the decision or is a ground for special ap- 
peal. Haean Chundee Bhookee V . Russicic 
Chundek Neogy . . , 20 W. B., 63 

204. ^ Refusal to allow 

additional evidence. — Discretion of Court, — The par- 
ties in an appeal are not entitled as of right to put in 
additional evidence. The Appellate Court allows ad- 
ditional evidence in certain cases; but a special 
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niied, 

4 GROUNDS OF- k'^f^kh—eonUnued, 

(c) Evidence, Mode oe dealing with 
— continued. 

Admission or rejection of evidence— cow- 
tinued, 

appeal will not lie in the event of -the Court refusing 
to allow it. Golam Mucedoom Haeeezoonissa 

[1 W. K., 489 

Kulpo Singh v. Thaeooe Singh 

[15 W, 429 

205, Mefiisalio alloio 

additional evidence. — Cioil jProcedm'e Code, 1859, s. 
35o. — Tlie High Court on special appeal cannot in- 
terfere with the refusal of a lower Court to comply 
with an app)lication, under section 355, Act VIII of 
1859, to file additional exhibits. Mohesh Chundee 
Shah v. Shossee Mookhee Debia . 6 W. R., 196 

200 . Talcing of ad- 

ditional evidence hy Appellate Gotirt . — Civil Tro- 
cedure Code (Act XIV of 1882), s. 568. — ^^Vherethe 
lower Appellate Court allows additional evidence to 
he taken, though it is not satisfied that the evidence 
is 'necessary under clause {a) or clause (b) of section 
56S of the Code of Civil Procedure, the High Court 
will interfere on special appeal; but where this does 
not appear to he the case, and there is simply an 
omission on tlie part of the Appellate Court to re- 
cord its reasons for allowing additional evidence to he 
taken, the Hlgli Court will not interfere. Hapiz 
Abdul Kubkim: u. Sbi Kissen Rai 

[I. li. B., 11 Calc. 139 

207. Omission to 

give reasons for admission of additional evidence . — 
A. sued B. for rent, making C. a defendant ; the suit 
was dismissed and A.apjpeafed. Then C. sued H. for 
rent; A, intervened and was made a defendant; a de- 
cree was passed ill favour of €., and A. again appealed. 
On appeal the Snboi’dinate Judge tried both suits on 
the same evidence, tlioiigli there was evidence in the 
second case which was not before the lower Court on 
the hearing of the first. Held that he should have 
recorded his reasons for doing so, but that the judg- 
ment would not be set aside on that ground, it not 
appearing that the party taking the objection had 
been prejudiced or that it had been raised before the 
Subordinate Judge. Phannath Bandyal v. Ram 
C ooMAB Sandxal . , 2 C. D. R., 33 

208. — — Improper rejec- 

tion of evidence. — The improper rejection of evidence 
affecting the decision of the case on the merits is an 
error in law which may be set aside on special appeal* 
I-IuBO Ohundeb Chowduby V. Gobind Chunder 
Moiteeb 17 W. E.., 255 

209. — — Rejection of 

evidence which ought to have been admitted. — Qrouncl 
for interference. — The fact that the Judge may have 
rejected evidence which ought to have been received 
and coinsidereal does not warrant the High Court in 
interfering to set aside an order of such Judge. 

Venkaiachella Chetxt V. Pabyatammal 

[2 Mad., 418 
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5. OTHER ERRORS OF LAW OR PROCEDURE. 

(a) Appeals. 

210. ■ Appeal wrongly admitted^ 

— Orders and proceedings thereon without Jurisdic- 
tion . — Where an appeal was allowed from an order 
rejecting a review, and other acts and proceedings 
took place based on such illegal order, the Higli 
Court set aside all the proceedings in special appeal, 
Jewun Bibeb V. Buddun Mundul 

[9 W. E., 489 

211. Appeal heard 

and decided without objection ivliere no appeal lay. 
— Although Act XXIII of 1861, section 26, barred an 
appeal from an order or decision passed in a suit in- 
stituted uuder Act XIV of 1859, section 15, yet where 
an appeal was made in such a case no objection taken 
and; the appeal decreed, the High - Court refused to 
interfere, the lower Appellate Court’s decree having 
given the plaintiff what the first Court ought to have 
given. Huedyal Singh v. Kunhya Lall 

[19 W. E., 247 


(5) Costs. 

212. Interference witli award 

of costs. — The Court may interfere with the award 
of costs oil appeal. Jaeree Begum v. Ahaied Hos- 
SEIN Khan . . , .1 Agra., 270 

213. Question of costs.— There 

may bo circumstances which would justify an appeal 
upon a mere question of costs. Chiteayil alias 
Kunath Ahmed, Koya v. Ieumanom Vittil 
Kanhamath Haji’ . , . 3 Mad., 279 

214. Mode of atoard- 

ing costs. — Tiie question of how costs liave been 
awarded is not a point for special appeal Bebk 
Pbeshad V. Doorga Peeshad . W. E., 1864, 215 

215. Appeal from 

portion of decree relating to costs. — Held, in con- 
formity with a Pull Bench ruling of the late Sudder 
Court, that a special appeal lies from the order of the 
lower Courts in matters relating to costs, and that 
there is nothing in the law limiting or taking away 
the right to appeal specially from that part of a 
decree which relates to costs in any case where any 
legal ground for special appeal is shown to exist. 
Assa Ram v. Kashmeerbb Dass 

[Agra, B. B., 90: Ed. 1874, 68 

216. - ^ Discretion in 

assessing costs.— Civil Procedure Code, 1359, s.187. 
— Where no appeal is made against the judgment 
passed on the subject-matter of the suit, the discre- 
tionary power of assessing costs given hy section 
187 of Act VIII of 1859 slioiild not, unless in a very 
exceptional case, be interfered with hy the Appellate 
Court. Kuehusy'amiatyan v. Nannuvayyan 

[1 Mad., 74 
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SPECIAL OE SECOND APPEAL— conii- 

nuedt 

5. OTHEE ERRORS OF LAW, OR 
PROCEDURE— 

(d) Costs — continued. 

Question of costs — continued. 

^217. — — Improper exer- 

cise of discretion in aicarding costs. — An improper 
exercise of discretion in awarding costs against wliich 
a regular appeal would Hgj is no ground for allowing 
a special appeal, unless tlie award is contrary to some 
particular law on the subject. Amiesaheb Haeiz- 
UlLA V . Jamshedj-i Rustamji 

[4 Bom.j A. C.j 41 ' 

Desaji Lakhmaji V. Bhavanidas- Nabotamdas 

[8 Bom., A. C., 100 

_ 218. — Improper exer- 

cise of discretion in aioarding costs.— There is no 
foundation for the opinion that an Appellate Court 
has no authority to interfere with the discretion of 
the iovver Court as to costs. To assess the^defendant 
iii^a suit with the plaintilf’s costs, when plaintiff’s 
suit is dismissed for want of any cause of action, is 
irregular and unreasonable. Dantuluri Narayana 
Gajapati Razu Gaeu v. Seeappa Razu 

[3 Mad., 113 

219. — — ^Erroneous order 

ds to costs . — The Court below gave the plaintift* a 
decree in a suit for mesne profits for such an amount 
as should be ascertained to be due, and ordered that 
the plaintiff should have liis costs on the amount 
claimed. Held that this constituted no ground of 
special appeal, but that the remedy of the defendant 
was by application to the Court below to amend the 
order. Bhug qoban Chundee Ghose r. Shuaibhoo 
CHU ismEE Ghose . . . Marsh., 503 

220. — - ; Error in impro- 

per exercise of discretion as to costs. — ^ Where the 
first Court’s discretion is improperly exercised in the 
matter of costs, the error may he rectified in regular 
appeal^ hut, if this is not done by the lower Appel- 
late Court, the error is not such as would justify the 
High Court’s interference in special appeal. OoMA 
Chuejt alias Gopal Chtjkdee Roy Mozoomdae v. 
Gieish Chujsthee Baneejee . 25 W. B., 22 


221. Order in discretion 

of loioer Court. — Where, in a suit for defamation, a 
decree was given for the plaintiff for nominal damages, 
hut he was ordered to pay the defendant’s costs, — 
Held that the order as to costs was in the discretion 
of the Court below, and therefore no special appeal 
would lie from such order : the rule, as laid down in 
Gridhari Lai Itoy v. Sundar Bibi, B. L. E., Sup. 
VoL, 4:96, heiiig, that an order as to costs cannot he 
interfered with in special ajopeal unless it is illegal. 
Ffteek Paeooee x. Mohendee Nath Mozoomdae 
[1. 1*. B., 1 Calc., 385 : 25 W, B., 226 

Reversing on appeal under the Letters Patent the 
decision in Mohendeo Nath MojoaMDAE -y. Fut- 
TiCK Paeooe . . , .24 W. B.,, 319 

Aghhmbit SnsraH v. Kusthxa Lal Moh:a,tun 

[7 W. R., 208 
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5. OTHER ERRORS OF LAW OR 
PROCE continued. 

(c) Disceetion, Exeecise op, in Vaeioeb. Cases. 

222. 'Order for' security for 

costs. — Appeal struclc off in default. — Absence of 
error in lato. — When the Civil Procedure Code gives 
to a Court of regular appeal a discretionary power, 
and that discretionary power has been fairly exer- 
cised, it is no good ground of special appeal that a 
wiser exercise of the discretion would have led to 
different results. In a regular appeal the District 
Judge, at the instance of the respondent, on 26th 
March, called upon the apjDellaiit, v/ho resided out of 
British territory, to sliow cause, within two days, 
why, under section 342 of xlct VIII of 1859, he should 
not furnish security. The appellant appeared on the 
13th of May, and filed a written statement that he 
owned land in Jharisi, and prayed that if the state- 
ment \vas denied, inquiry might be made. There was 
nothing to sliow that this statement was disputed. 
The Judge on the same day made tlie following 
order : “ As I cannot say wlietVier or no this is true, 

and am not aware of tlie terms under whicli land 
is held in Jharisi, if indeed the appellant liolds any 
laud there, the excuse cannot in its present form be 
accepted, nor can tlie respondent be exposed to risk 
while enquiries are pending*. The appellant must file 
security witbiii fourteea days or the appeal will be 
struck off,” On 2Sth May the appellant produced certi- 
ficates that he held iiiaaii lauds in Jhansi. The Judge 
not considering these to he security, after recording that 
no further order could he passed, struck off the appeal 
with costs. A special appeal having been admitted 
from the Judge’s orders, the respondent objected that 
no special appeal would lie. Meld, that the High 
Court ought not to interfere in special appeal merely 
on the ground that, in the exercise of the discretion 
given to the lower Appellate Court, another Court 
might have thought it unnecessary to call upon the 
appellant to furnish security. Held, also, that unless 
it could he shown that- the investigation of either of 
the issues of fact touching the appellant’s residence 
and property had been defective, or that there had 
been error in law, the High Court had no power to 
interfere in special appeal. Held, also, that if the 
appellant had, after tlie order of 26th March, come 
into Court without delay, or even on 13th May ap- 
plied for an adjournment to enable him to put in proof 
that he held land in Jhansi, and been refused that 
permission, the Court *wouid have interfered in special 
appeal. Gopal Khundee Rao x. Deokee Nu'ndun 

[6 M. W., 172 

223. Execution of decree. — Eis- 

cretion of Court executing decree . — Civil Brocedlure 
Code, 1S59, s. 207. — It is entirely in the discretion of 
the Court executing a joint decree to make arrange- 
ments under Civil Procedure Code, section 207, 
regarding its execution by one of the decree- holders, 
and to take necessary steps for tlie protection of the 
interests of the rest ,* and if it does not choose to do 
that, it cannot be pronounced wrong in special appeal. 
Heea Roy Gujadhue Reeshad Naeain SiNaii 

[24 W, R., 286 
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nued, 

5. OTHER ERRORS OF LAW OR 
PROCEDURE — continued. 

(c) D 1 SCEETION 5 Esebcise oe, IK Vasiofs Cases 
— continued. 

224 . Refusal to grant fresh sum- 

mons. — Belay. — An exercise of the discretion of the 
Court in refusing to grant a fresh summons on 
account of delay in applying for it, cannot be inter- 
fered with on special appeal. Bbojo Lale Mookee- 
JEE '0. Atoho'b Lall G-hosae . 25 W. E.j 71 

225. Order for payment of de- 

cree "by instalments without providing for 
interest or penalty agreed upon on default. 
— Biseretion, Arhitrary exercise of. — Civil JPro- 
eedtire Code, 1859, s. 194. — When the lower Courts 
ordered the decree to be paid by instalments which were 

, hardly sufficient even to cover the interest and did 
not provide for the interest and penalty conditioned 
in case of default, — Beld that they had exercised the 
discretion vested in them by section 194, Act VIII of 
1859, arbitrarily and without due caution, and their 
order could b.c interfered with and set aside on special 
appeal. Hub Gobikd v. Hfrkho . 1 Agra, 116 

Jaeeee Begum v» Ahmed Hossein Khan 

[1 Agra, 270 

226. — ^ E,efusal to allow applica- 

tion to araiend plaint. — Bisereilon to alloio 
amendment of plaint . — A lower Court has discretion 
to perniit, or not, the iiling of a petition to amend a 
plaint, and its refusal is no ground for special appeal. 
Watson & Co. v. Nidhoo Dig wab 

[10 W. B., 87 

227. Interest, Award of. —Inter- 

est on decree, Biscretion of Court in allowing. — The 
Court executing a decree has a discretion in allowing 
interest, which will not be interfered with in special 
appeal. Paees Nath Muehopadhya v, Kisto- 
AioHAN Saha 

[S B. L. B,., Ap., 105 : 12 W. B., 50 


(d) IssFEs, Omission to decide — 

228. ^ ^ — Omission to consider ma- 

terial facts. — Bemand of appeal heard by a iSuh- 
ordinate Judge to Bistrief Judge. — Act XIV of 
18S2, s. 566.— If, on second appeal, it is found that 
certain material facts, having an important bear- 
ing upon a question at issue in the suit, have been 
omitted to be considered by the lower Appellate 
Court, the High Court will interfere Avith the deci- 
sion of the lower Appellate Court, even though it be 
on a question of fact. Dena Nath Baneejee v. 
HabiDasi . . I. L. B., 11 .Gale,, 499 

229. Omission to try 

question of possession when material.^-^f^oo. the 
plaintiff sued as owner of property in dispute and in 
which the defendant admitted the plaintiff’s pmsses- 
sion but qualilied it by saying that the plain tiffi 
held as zur-i-peshgklar or mortgagee, the omission of 
the Appellate Court to try the question of possession 


SPECIAL OB SECOND APPEAL — mnli- 

nued. 

. 5. OTHER ERRORS OP LAW OR 

■ PROCEDURE — continued. 

(d) Issues, Omission to decide — continued. 

Omission to consider material facts — 
continued, 

is an error of law in the investigation, which the 
Court will take notice of on special appeal. Gopad 
Roy V. Tekaet Roy . . .8 W. B., 338 

230. Omission to decide on li- 

mitation. — An omission by the Judge on appeal to 
decree according to the law of limitation applicable 
to the case as stated by the plaintiff, although the 
objection may not be raised in the grounds of appeal, . 
is an error or defect in the decision of the case on 
the merits and a ground of special appeal. Saluji 
Keseaji V. Rajsangji Jaemsangji 

[2 Bom., 169 : 2nd Ed., 162 

231. Omission to inquire into- 

defendant’s plea.— for confirmation of title 
and possession. — Where a purchaser sues for confirm- 
ation of title and possession, and the plea set up by the 
defence is that the rights and interests in question 
wpre previously transferred to another party who had 
sold it to the defendant’s vendor, the omission of the 
Court to inquire into the alleged transfer and see 
whether it was genuine, and if so, whether it was © 
real or only a colourable transaction, is an error in the 
decision which is a ground of special appeal. Bhugo- 
BUTTY V. Bikeamajeet Singh . 8 W. B., 477 

(e) Judgments. 

232 Reversal of judgment; 

without reasons, — Bifference of opinion as to 
facts. — A special appeal lies from an Appellate Court’s 
judgment in which the decree of the lower Court is- 
reversed without any reasons given for differing as 
to facts. Goburdeun v. 8 adhoo . 1 W. E., 244 

233 . Omission to state reasons 

in judgment. — Civil Procedure Code {Act XIV 
of 1882), ss. 574, — The fact that the Judgment 
of an Appellate Court is not drawn up in the manner 
prescribed by section 574 of the Civil Procedure 
Code is no ground for a second appeal under section 
584 unless it can he shown that the Judgment has 
failed to determine any material issue of law, Bisva- 
NATH MAITI V. BaIDYANATH MANDUL 

[I. L. B., 12 Calc., 199 

234. Finding of fact 

— Civil Procedure Code, 1882, s, 204. — A finding 
unaccompanied by the reasons for it, as required by 
section 204 of the Code, is not a conclusive finding of 
fact binding on a Court of second appeal. Kamat 
V. Kamat , . . I. L. B., 8 Bom,, 368 

235. ^ The Judge de- 

cided that the plaintiff was barred by limitation, but 
his Judgment did not disclose the grounds on which 
he held that plaintiff was not entitled to deduct, in 
calcuiattng the twulve years’ limitation, the time? 
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5. OTHER ERRORS OP LAW OR 
P ROC E DURE — continued. 


(e) JTTBGMEiTTS“--C0f2^mMe<^. 


Omission to state reasons in judgment 

— continued. 


occupied by certain suits brought for the same pro- 
perty, in which he was noii-suited. • Eeld that it was 
no ground of special appeal that the judgment w^as 
silent on the subject of the claim to deduction, and 
that whether the point was urged in the lower Court 
or not, the plaintiff had no ground of special appeal 
'm respect of omission of all notice of it in the judg- 
ment, Ramsoondeb Doss Mahomeb Abbeb 
[1 Ind. Jur., O. S,, 102 


2^0. — Error of pro- 

eedure.— Ciril Procedure Code, 1859, 359. A 

lower Appellate CourUs omission to give reasons can- 
not be considered a ground for. special appeal when 
it has not produced error or defect in the decision 
upon the merits. Where a lower Appellate Court 
has omitted to state reasons, and it appears to the 
High Court that reasons should have been stated, 
the proper course is to retain the case on special ap- 
peal, biit^ to return the proceedings and recjuire 
the omission to be supplied. .Dooiee Chcnd r. 
■OoMDA Begum . ' , . 18 W. B., 473 


^ 237. •Omission to state points 

for^ decision and reasons in Judgment.— 
Omission to follow direction in Civil Frocedure 
Code, 1859, s, 55P.— Section 359, Act VIII of 1859, 
requires the points for determination— those in appeal 
as well as those in the original pleadings — to be 
stated, and the reasons upon which the decision was 
arrived at thereon : an omission to do this is ground 
of special appeal. Roop Chanb Roy v. Ram Kant 
Kobeeeaj .... W. E„1864, 98 


238. — : Omission to giTe reasons 

in Judgment until after appeal.— The fact of a 
Judge not writing a Judgment containing the reasons 
for.his decision until after' the decree in appeal was 
passed w^'as held not to affect the decision of the case 
on the merits, and was therefore not a ground of spe- 
cial appeal. Bhaovatsangji Jaiamsangji V. Pab- 
tabsangji Ajjabhai. Canpateam Lakhmibam 
Jaichand Talakchand 

[4 Bom,, A. C., 105, 109 


SPECIAL OE SECOHD APPEAL 

nued. 

5, OTHER ERRORS OF LAW OR 
PROCEDURE — continued, 

(e) Judgments — continued. 

240-. Decision for plaintiff on 

ground not alleged by liim.— Oiml Frocedure ' 
Code, 1859, s. 350. — Error not affecting merits . — 
In a suit for possession of a quantity of land, where 
the first Court gave plaintiff a decree on the ground 
that he had proved title hy purchase, and the lower 
Appellate Court, in confirming the decision on the 
substantial issue raised, went further, and found 
that one of the defendants was plaintiff^ s ryot, con- 
trary to the allegation set up by the plaintiff him- 
self , — Eeld in special appeal that the error did not 
affect the merits of the case or the jurisdiction of 
the lower Court; and the High 'Court could not 
therefore interfere under section 350 of the Code of 
Civil Procedure. Ram Chundee Chattebjee r. 
Ram Jeebun Bass . . 14 W. R,, 141 


241. Deeisiou founded on issues 

not raised in tlie suit. — Error of lato , — In a suit 
for the recovery of land upon an alleged lease found 
to be not genuine, the defendants set up a sale by 
plaintiff’s father. The lower Court found that there 
had been a sale in fact, but held it to be invalid ac- 
cording to Hindu Ihav, as having been without the 
concurrence of the plaintiff, the son of the vendor. 
Eeld that the validity of the sale not having been 
questioned by the plaintiff, wdio had rested his ease 
on entirely different grounds, and no issues having 
been raised as to the validity of the sale, the Judge 
had committed an error of law affecting the merits , 
in so deciding, and his decision was reversed on spe- 
cial appeal. Palani Yandi Kaundan n. Muttusamx 
Kaundan .... 2 Mad., 441 


(/) Local Investigations. 

242. Order directing local in- 

vestigat.ion. — Eiscretion of Cou7't . — Directing a 
local investigation or not is a mere matter of discre- 
tion in which no special appeal will lie of right. 
Gbaham V. Lopez ... 1 W. R., 141 

Bykunt Hath Sein v. Peabee Monee Bassee 

[1 W. R., 198 

PooBNo Pees AD Roy v. Chundee Nath Chat- 
TEEJEE .... 1 W. R., 249 

Rajkishen Mooeebjee,©. Hueo Mo.hun Moo- 
■ BEEJEE .... 5 W, R., 248 


243. Order as to local inquiry. 

— Eiscretion of Judge . — It is within the discretion of 
a Judge to order or refuse a local inquiry. When, 
in the exercise of a reasonable discretion, he refuses 
such inquiry, his order should not be interfered with, 
unless very strong grounds are shown for the neces- 
sity of the inquiry. Rash Behaeee Singh v. 
Saheb Roy .... 12 W. R., 78 


239., — Decisipn on point not 

contested.— In a suit by a talookdar, where the 
dispute Avas whether certain land which the plaintiff 
held was what he was entitled to hold as lakliiraj, 
under a sanad wKich he produced, and as to the 
genuineness of which no question was raised, the lower 
Appellate Court indicated that it considered the 
sanad not to be genuine. Eeld that this was an 
important error, as the genuineness of the sanad was in 
no way in issue, and that the judgment must be set 
aside and the case remanded. Ram Soondue 
Baneejbs 0. Kales Pekshad Hajbah 

[19 W, R., 287 


244. * Omission to direct local 

investigation. — AJrror in law.— It is not an error 
in law in the investigation of a case where the Courts 
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mied, 

6. OTHER ERRORS OP LAW OR 
PROCEDURE — continued, 

(/) Local Investigations— 

Omission to direct local investigation— 

contimiecl, 

below do Bpfc direct a local investigation of their 
own motion when they are not asked by the parties 
to do so. Macdonald -v. Mvnar Ron 
[B. L. E., Sup. Vol., 858 : 8 W. U,, Act X, 158 

245 , Local inquiry in suit as 

to enRaneemeiit of rent. — Discretion of Judge 
to order local inqidry in suit to contest notice of 
enhancement. — Order of Judge. — In a suit brought 
to contest a notice of enhancement, a Judge is not 
bound to order a local inquiry, merely because he 
incidentally states such an inquiry to be the best 
source from wdiicli to obtain reliable evidence upon 
the point of rates. Nor will a special appeal lie on 
the subject of the Judge exercising a discretion as 
to ordering or not ordering such an inquiry. Heea- 
LOLL Seal r. Gtingadhije Sunnaputty I 

[W. R., P. B., 19 : 1 Ind. Jur., O. S., 8 
1 Hay, -229 

GVNC4ADHUE SUNNAPUTTY V, HeEALOLL SeAL 

[Marsli., 00 

246. Irregularity in local in- 

quiry. — Civil Procedure Code, 1S59, s. 180. — Ap- 
2 ')ointmeni of improp>er officer . — Though section 180, 
Act VIII oi: 1859, makes it imperative on a Court to 
employ in the first instance' tlie regular officer of the 

* Court to hold a local inquiry, non-compliance with 
this requirement of law is not per se a ground of 
special appeal. Eamdoss Koondoo r. Nilkanto 
Dhus B'W. B., 6 

{g) Mistahes. 

247 . Mistake in account.— 

Dem&w, Application for. — A mistake of account not 
being an error in law or procedure is not a ground 
for specieJ appeal. The remedy lies in an application 
for review. lilM Ivanth Roy Chowdhey n. Kalee 
AIohun Mookeejeb . .22 W. B., 310 

Peos'Unno Coomae Butt v. Ceytunno Chuen 
Bidyalunkae 0 , . 25 W. B., 74 

248. Brror in description .of 

defendant as a minor. — Appeal by guardian 
treated as appeal by minor. — The father of a defend- 
ant filed an appeal from the judgment of the first 
Court, describing his son as a minor. It afterwards 
appeared that the defendant was not a minor; and 
the lower Appellate Court refused to pass an order, 
allowing the appeal by. the father to stand as an ap- 
peal by the defendant. Seld that the lower Ap- 
pellate Court could, in the exercise of its discretion, 
allow the appeal to stand as an appeal hy the defend- 
ant, but the High Court could not interfere with the 
order in special appeal. Shama Chaean Ghose v. 
rAEAK Nate Mukhopadhya 

[3 B. L. B., Ap., 115 


SBECIAIj OB SECOND APPEAL ■—contU 

nued, 

5. OTHER ERRORS OF LAW OR 
PROCEDIJRE--<?<?«^'W2?f5(f. 

(g) Mistakes— continued, 

240. Decree proceeding on mis- 

take as to applicability of l^w,— Mistake of 
Judge not affecting merits. — The Court will not 
interfere on special appeal with a decree proceeding on 
a mistake as to the applicability of a law when such 
error does not affect the decision of the case. 
Kueeem Khan r. Muhpooz 

[W. B., E. B., 18 ; 1 Ind. Jur., O. S., 77 
1 Hay, 226 

S. C. JUGOBUNDOO MoZOOMDAE 0. GOOEOO 
Peesad. Roy . , . ' Marsk., 52 

Essan Chundee Butt n. Peannauth Chowdhet 

[Marsb., 270 : 2 Hay, 286 

Akbueally r. Hossan Ally 

[1 Ind. Jur., N. S., 101 : 5 W, B.,. Mis., 29 

Qi) Multifaeiousness. 

250. — Misjoinder of causes of ac- 

tion. — Misjoinder of causes of action is not alone a 
valid ground of special appeal. Shunkue Patukh 
v.^Lala Sheo Chuen Lal 

[2 N. W., 443 : Agra, P. B., Ed. 1874, 288 

251. ^ Ah sene e of 

material injury. — Misjoinder of claims without proof 
of substantial injury sustained thereby, is no ground 
for special appeal. Dueshun Pandey r. Saminah 
Bebee . .' . . • 1 W. B,, 114 

252. Material ir- 

regularity . — Where a plaint containing separate 
causes of action on the part of distinct plainti.ffs, 
though but one prayer — viz., for the delivery up of 
certain nekasi papers — was filed and tried as a single 
suit, the Court trying the case was held to have 
committed not a mere technical irregularity, but an 
incorrect proceeding liable to lead to injustice and 
a ground for interfering with the judgment on spe- 
cial appeal. Ramcoomar Siecae v. Kalee Coo- 
MAE Dutt . . . , iO W. B-., 279 

253. Objection on ground of 

misjoinder. — Where an objection on the score of 
misjoinder is disallowed by the first Court but rightly 
allowed by the lower Appellate Court, the fact that 
the latter Court holds the objection to be good is no 
ground of special appeal. Mahomed Hossein v, 
POTUN . . , , . '20 W. R., 147 

(i) Parties. 

254. Adding parties. — Discretion 

of Court. — The exercise of the discretion a Court 
had to add parties under, section 73, Act VIII of 1859, 
could not' be interfered with on special appeal unless it 
was manifestly unjudicial and wrong. Gyaeam Seal 
V, Issue Chundee Chucxeebutty. 2 W. R., 168 

PoEAN Mundul Mollah V, Sham Chand Ghose 

[1 W, B., 228 
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SPECIAL OE SECOIinD APPEAL — conti- 
nued. 

5. OTHER ERRORS OP LAW OR 
PROC E D'U R E — conti nuecL 

(i) P AETIES — CO n tinu ed , 

Adding continued. 

255. iErrof in add- 

^<,ng 'part^ as flaintiff . — Civil iFroce dure Code, 1877 , 
s, 591 , — 111 a suit for rent wliere the defendant al- 
leged that a person not on the record had a joint in- 
terest with the plaintiif in the property in respect of 
which the rent was due, and where the plaiiitiif dis- 
puted this and the third person was added by the 
Court as a co-plaintiff, — lleld^ this would he an error 
or defect to which objection could he taken in the 
nieniorandum of appeal under section 591 of Act 
X of 1877. OOOG-IiEE Sahoo v. Peemlall Samoo 

[I. L, B., 7 Calc., 148 

256. JErroneously male- 

hig intervenor party to suit. — An error in allowing 
au interveiior to be made a party to the suit is one of 
procedure only and is not a ground of special appeal, 
unless it is shown that the decision of the case was 
affected by such error, Nunhoo Mahtoost ■ v. Tee- 
Loco .Kooek . . . .18 W. E., 313 

257 . Bdfiisal to acid party.— 

Discretion of Court in ref using to add party ’under 
s. 73, Civil Frocedure Code, 1859 . — The High Court 
will not on special appeal interfere with tlie discre- 
tion of a Court in. refusing to add a party under sec- 
tion 73, Act VIII of 1859, unless it is clear the discre- 
tion was exercised capriciously, or it appears abso- 
lutely necessary to add tlie party. Jag-adamba Dasi 
'? u Haean* Chandea Butt 

[10 W. B., 108 : 6 B. li. R., 526, note 

258. — Misjoinder of parties.— A-- 

regularity producing error or defect on the merits . — 
Where a suit was brought in the Court of the Subor- 
dinate Judge by joining as parties defendants who 
oiiglit not to have been joined, and if they had not 
been joined the suit would have been cognisable by 
the Munsif — Keld, that the irregularity of the course 
by wdiich the matter of the suit was brought before 
another Court than that which would otherwise have 
had cognisance o.£ it, was calculated to produce error 
or defect in the decision on the merits and therefore 
a ground of special appeal. Gi^ng-A Rai r. Sakeena 
BeQ'UM . . * . . . 5 T7. W., 72 

259. Deatli of party. — Filing 

plaint in name of dead person. — Irregularity . — 
Where a plaint was filed in the name of a deceased 
party, of whose death. the person tiling the plaint was 
ignorant, and the heir and representative of the 
deceased was at once pub upon the record as plaintiff 
ill his room, the irregularity (if any) was lield iu spe- 
cial appeal to he immaterial and not such as the 
Court would take notice of. Goluck Chundee 
Butt v. Couet oe Waeds . 10 W. R>, 127 

260. Objection of non-joinder 

of parties. — Error causing wrong decision. — The 
objection of non-joinder of parties cannot he made 


SPECIAL. OE SECOKTD APPEAL — conti 

mted. 

5. OTHER ERRORS OF LAW OR 
PROCEDIJ h E — continued, 

(i) Pabtxes — continued. 

Objection of non-joinder of parties — con- 
tinued. 

a ground of special appeal unless the want of parties 
has caused a wrong decision to be given. Heera 
Laee Chowdhey v\ Bistoo Lail Chovvuhry 

[22 W. R.j 288 

(./) Remand. 

261. Order of remand irregular^ 

ly made. — Error in laiv. — Civil Procedure Code, 
J859, s. 351: — It is an error in law for a lower Ap- 
pellate Court to remand a case except in accordance 
with section 351 of the Civil Procedure Code. A. 
special appeal will lie against a decree remanding a 
suit. Nana.be;ai Narotomdas v. Ramshet Govind- 
siiET . .... 6 Bom., A. C., 156 

282. — Demand of case 

binder s. Sol, Civil Procedure Code, 1859.— ^Irregu- 
lar ’procedure. — A special appeal does not lie merely 
because the lower Aiipellate Court remanded a case 
under section 351 of Act VIII of 1859, instead of 
calling for additional evidence niider section 355, 
without proof that the special appellant has been, 
prejudiced. Nowcowree Mundul v, Moo.tcta Bibee 

[2 W. E., 181 

Or instead of framing issues on winch the case 
might be tried. JuGOBUNDHOO IIaldar v. Sree- 
NARAIN Mitter . . .20 W. E,., 188 

But see Ram Kant ' Pandey i\ . Guneshee 
Koonwur .... 6 W. E., 47 

263. — Improper re- 

mand under s. 351, Civil Frocedure Code, 1859 . — ’ 
Error in procedure. — Where a lower Appellate Court, 
instead of keeping a case on its hie, and either call- 
ing for further evidence, or remitting issues under 
section 354 of Act A'lll of 1859, improperly remand- 
ed it under section 351, but its decision on the me- 
rits was not prejudiced by the error iu procedure, the 
High Court refused to interfere in special appeal. 
Buldeo Pershad V. Godab Khan , 6 M. W., 101 

Ghasi Singh v. Budh Singh , 7 "N, W., 193 

264. Civil ProcC’’ 

dure Code, 2859, s. 351 . — It does not necessarily fol- 
low, -when a lower Appellate Court remands a suit 
under section 351 of Act VIII of 1859 instead of 
section 354, that the order of remand is void and, re - 
versahle in special appeal. IVhere, however, a lower 
Appellate Court, directing certain persons to be mad© 
parties to tlie suit, erroneously remanded it under 
section 351 for the trial of a particular issue, — Held, 
that, if tlie case went hack under section 351, inas- 
much as the error, by restricting the Court of lirst 
instance to that partimilar issue and thus leaving tlie 
finding of the lower Appellate Court on other portions 
of tlie case ihial, might have produced error in the 
lower Appellate GoiirCs decision on the merits, the 
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SPECIAL OB SECOHD APPEAL — conii- 

nued. 

5. OTHER ERRORS OF LAW OR 
PROCE DURE — continued. 

{j) Remand — continued. 

Order of remand irregularly made— c■o?^. 

tinued. 

decision should he reversed and the lower Appellate 
Court directed to remand the case under section 354. ^ 
Gwsaj Singh v. Bijai Singh . 6 H. W,, 114 

265. Irregularity in remand- 

ing case. — Civil Procedure Code^ 1859, ss. 852, 
554.-^ Where a Judge, instead of remanding a case 
under section 352 of Act VIII of 1859, when the 
Munsif had not disposed of the case upon any pre- 
liminary point, ought to have disposed of it under 
section 354, keeping the case on his own file, and 
ordering the Munsif, after taking the necessary evi- 
dence and deciding any issue fixed by him, to send 
up Ms finding with the evidence to his Court, and 
then proceeding to try the case as an appeal, — Ueld 
that the irregularity was not one which affected the 
merits of the case or the jurisdiction of the Court, 
so as to justify interference with the Judge’s deci- 
sion in special appeal. Gunga Monee Dosseb v. 
IsBHS Chhndee. Shaha . . 17 W. B., 465 

266. JCrror in trial 

of case. --In a suit for a pottah, the Deputy Col- 
lector having failed to take the evidence of cer- 
tain witnesses produced by the plaintiff for exami- 
nation, the lower Appellate Court remanded the 
case with a view to the evidence being taken. 
Tills was done, and the case was re-tried by the 
Deputy Collector, who again dismissed the plaint. 
On appeal the decision was reversed. Seld that the 
Judge may have been so far in error, in that while 
remanding the case he did not direct the lower Court 

. to send the case back to him with the additional evi- 
dence; yet, as the error did not interfere with_, the 
merits of the case or the jurisdiction of the Court 
(the evidence having been before the Judge in ap- 
peal), it would not warrant interference with -his 
decision in special appeal. Nxtssueooddeen H os- 
sein Ceowdhey V. Lall Mahomed Pueamanick 

[13 W. B., 234 

267. Improper dealing with re- 

manded case. — lie-hearing and decision of case 07i 
remand for ^particular purpose. — The Court of Ap- 
peal directed a remand to try the issue on a plea of 
payment. The lower Court determined the whole 
case over again. Meld that it had no power to do 
mor^ than tiy the issue referred, and that, on this 
ground, its decision might he set aside on special 
appeal. Moltan Allee v. Shew Bhksh 

[Marsh., 603 

(^) Review. 

• 268. Order granting review. — 

Order admitting review to correct error or omission. 
—Where a lower Court with materials before it comes 
to the conclusion that a review which has been 
applied for is necessary to correct an evident error 
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nued. 

5. OTHER 'ERRORS OF LAW OR 
PROCEDURE— 

(7^) Review — continued. 

Order granting tbyi&w— continued. 

or omission or for the ends of justice, and grants the 
application accordingly, the order admitting the 
review is not open to be questioned in special, appeal. 
Sahebjan Bibee v. Shedur An . 22 W, B., 288 

But when a review is admitted on no grounds the 
order is open to question. Koleemooddeen Mun- 
DiJL V. Heeetjn Mhndhd . . 24 Vy . R., 186 

209, Admission of 

review on improper grounds. — Where a review has 
been granted without proper ground, the High Court 
on special appeal can set aside the order and restore 
the former judgment. Chhndbe Churn Atiggro- 
DANT V. Loodhnram Dbb . . 25 W. B., 324 

270. Qranit of re- 

view on improper or inswficient grounds . — Where 
a Court has granted a review the High Court will 
not interfere on appeal, though the grounds .for 
granting the review were improper or insufficient. 
Gurumhrtti Navudh V. Papba Nayudu 

[1 Mad., 164 

See Fuzzul Hossein v. Enaybt Adi Khan 

[2 W. B., 268 

271. Reviewing predecessor’s 

judgment and reversing it on insufficient 
grounds. — Where a District Judge, as the lower 
Appellate Court, reviewed his predecessor's judgment 
and reversed his decision, and the High Court in 
specitd appeal’ saw no ground on which it could right- 
ly disturb the judgment in question, it set aside the 
review and restored the judgment. Paebutty 
Churn Doss v. Pbotap Chundee Sen 

• •[2aW. B., 275 

272. Order reviewing judg- 

ment of predecessor. — Order on insujftcient 
grounds. — Though a Judge ought not to admit 
(merely on the facts and without any new evidence 
being adduced) a review of judgment passed by his 
predecessor, yet his doing so is not per se a ground 
of special appeal. Gholam H ossein v. Oehoy 
C ooMAE Ghose ^ . .3 W. B., Act X, 169 

273. Omission to correct error 

in decree on review. — When the parties neglect 
to get an error of law in a decree of the High Court 
corrected by a review, the High Court will decline tO 
correct it when the case comes up before them again 
in a subsequent special appeal. Sakho Narain 
Khandalkar V. Narayan Bhikaw Khandalkae, 

[6 Bom., A. C., 238 ' 

Akbur Ali V. Mullick Mukhdoom- Buksh . 

[25 W. R., 63 

(1) Valuation or Suit. 

274. Error in valuation.— Erw 

not affecting decision or jurisdiction of Court . — 
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SPECIAL OR SECOND APPEAL — contir ] 

fined, 

5, OTHER ERRORS OF LAW OR 
PEOCEDURE— 

(I) Valuation ou Svit— contimied, 

: Error in valuatioii—cow^uizee^^. 

An error of valuation, wliich does not aifect tlie 
Jurisdiction of the Courts in which a suit is tried, 
and does not lead to a defect in the decision on the 
merits, is not sufficient ground for interference in 

special appeal. Kisto Chuen Mojoomdae v, 

Dwaeka -Nath Biswas . . .10 W. B., 32 

275. Increase of 

costs to defendant, — Semhle^ — That an error in the 
valuation of the plaintiff’s claim, on account of which 
error the defendant is compelled to pay more costs 
than he would otherwise have to pay, is not in gene- 
ral a ground of special appeal. Nandeam Sundae,ti 
Naik; i'.Ealaji Vithal . 5 Bom., A. C., 153 

270, Dismissal of 

appeal for improper vadimtion, — The Civil Judge 
dismissed an appeal. on the ground that the appellant 
fraudulently presented a stamp insufficient to cover 
the stamp duty properly payable by him on appeal, 
although the appellant offered to supply additional 
stamps to make up the proper amount. On special 
appeal, the proper stamp duty having been paid, the 
High Court held that the course taken by the Civil 
Judge amounted to such a substantial error in the 
investigation of the ease as called for the interference 
of the High Court, and remanded the case for inves- 
tigation on the merits. Ambala Eamasawmy Iyef- 
aAE v, Mahamadaili Ravutan , 5 Mad., 330 

• {m) Witnesses. 

277. Eefasal to summon plain- 

tiff as witness. — Discretion of Coiu'i. — It is with- 
in the discretion of a Judge to refuse to summon a 
plaintiff whom defendant desires to have before the 
Court as his witness, and that discretion will not he 
interfered with in special appeal unless shown to 
have been exercised illegally. Indeo Lochun 
Hhose t). Geish Chundbr Roy Chowdhex 

[10 W. B., 134 

278. ^ Order as, to party refusing 

to attend, — Civil Procedure'Uode^ 1859, s. 170 . — 
Discretion of Court. — Under section 170, Act VIII of 
1859, it is discretionary with a Court to pass such 
orders as it thinks proper in regard to a party who 
disobeys its orders to attend, and its directions do not 
form a ground of special appeal. ISTaeain Doss v. 
Mahaea,jah oe Buedwan. Haeain Doss v. Mah- 
TAB Chundbr .... lOW. B.5I74 

270, ^ Dismissal of suit on refu- 

sal of plaintiff to answer questions.— Civil 
Procedure Code, 1859, s. i70.—The High Court will 
not interfere on appeal with the decree of the lower 
Court dismissing a xffaintiff’s suit (under section 170, 
Act VIII of 1859), on the ground of his refusing to 
answer a question material to the case when duly 
required to do so. It might be otherwise 
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nued. 

5.. OTHER ERRORS OP LAW OR 
PROCEDURE— 

(w) Witnesses — continued. 

Dismissal of suit on refusal of plaintiff 

to answer questions — contuvued. 

bad plaintiff since decree endeavoured to purge bis 
contempt. Jeshta Ramji Shett v, Awaker 
Mullandeaq-ata Kunhi . . 3 Mad., 299 

280. — Improper procedure in 

summoning party as witness,— Civil Dro- 
cedure Code, 1859, s. 170 . — When a plaintiff was sum- 
moned as a witness and did not attend, and the first 
Court, instead of enforcing bis attendance or proceed- 
ing to pass a decree against him under section 170, 
Act VIII of 1859, tried the case on the merits and 
gave the plaintiff a modified decree, — Seld that the 
lower Appellate Court, instead of reversing the deci- 
sion and dismissing the plaintiff’s claim on the 
ground of non-attendance, should ha-ve again sum- 
moned the plaintiff -and then acted under section 170. 
Kisto Coomae Chowdhey v. Gomnd Coomae 

[W. E., 1864, 133 

281. Improper interference on 

appeal with order of lower Court on refu- 
sal of party to attend as -witness,— Civil Fro- 
cedure Code, 1859, s. 170. — The first Court having 
decreed against the special respondent on the ground 
of his refusal to come forward and give evidence 
after being summoned by the special appellant, the 
lower Appellate Court was not authorised by law 
(with reference to section 170, Act VIII of 1859) to 
come to a contrary decision, without insisting on the 
absentee’s evidence being recorded, or giving any rea- 
sons for dispensing with it. Bekhsooe v. .Haeuk 
Ch4nd Sahoo . . . .1 W. B., 114 

282. Omission of witness to 

appear. — Auction-purchaser at sale in execution . — 
In a case wherein lands were sold in execution, notwith- 
standing intervention, under section 246, Code of 
Civil Procedure, by a plniutiff who claimed under a 
hibhii, which was held by the lower Courts to he 
false, the High Court refused to interfere merely 
because the auction-purchaser had not appeared to 
give evidence. Abdool Huq v. Ambur Ali 

[8 W. E., 422 

283. Eefusal of Munsif to fine 

recusant witness.— The refusal of a Munsif to 
inflict a fine upon recusant witnesses is no ground for 
special appeal. . Pran Kristo Deo v. Kalee Doss 
Deo .7 W. E,, 460 

284. Eefusal to allow witness 

to be called. — Discretion of Court.— It is in the 
discretion of a Court of first instance, after the plain- 
tiff’s case is closed, to allow him to call further 
witnesses. There is no right of special appeal upon 
the point. Rakhal Doss Mundul v. Peotap 
Chundeb Hazrah . . .12 W. E., 455 

285. Omission to record evi- 

dence of witnesses. — To enable an appellant in 
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nued. . I uued. 

5. OTHER ERRORS OP LAW OK 

P.ROCE DURE — continued. 

{m) Witnesses — continued. 

Omission to record evidence of witnesses 
— continued. 

special .appeal to succeed on the ground that the 
depositions of his witnesses were not recorded, he 
must show that application was duly made that they 
should not he summoned, or that being present, 
application was- duly made for their examination. 

SuKM Rae V. Ubhman IIae . 2 N. W., 208 

*'3 

286. Eefasal of lower Courts 

to send back commission after its return 
unexecuted. — IVhere a commission to examine a 
witness on behalf of defendant had been returned 
unexecuted, and the defendant's petition to have it 
sent a second time was refused both by the first Court 
and the lower Appellate Court, the High Court in 
special appeal remanded the case for the issue of the 
commission, holding that the lower Appellate Court's 
refusal had been based on insufficient grounds. 

Jhotee SiNG'K r. Gopal Sing-h . 23 W. E., 457 

for immediate possession, to which she was not en- 
titled. The Court declared the alienations good only 
in) MisCELEANEOirs CASES. the life of the alienor, and gave a decree only for 

such relief as the plaintiff was entitled to. JSeld 

287. Final order in regular that there -was no error or defect in the investigation 

appeal. — Civil Procedure Code, 1859, ss. 342, 372. of the case with which the Court would interfere in 

— Question of fact. — Exercise of discretion. — Error special appeal. Bama Soondubee Bossee v. Bama 

in law. — The term “ decisions passed in regular Soondueee Dossee . . ,10 W. E, 5 133 

appeal" in section 372, Act VIII of 1859, might em- 
brace orders rejecting or dismissing an appeal, al- 293. Refusal to examine plain- 

thougli such orders were passed before an appeal was tiff^s title on erroneous ground. — Civil Prove- 
heard on the merits, and might not necessitate the dure Code, 1859, s. 872. — Defect inlaw in procedure. 
preparation of a decree. Gopal Khundee Hao v. — Where the Courts below have avowedly abstained 

Beokee Nundijn . . 6 3M. W,, 173 from examining into a plaintiff's claim of title to land, 

. . . the subject of the suit, on the ground that the plain- 

288. Appeal dismissed on de- tiff was a party to the deed under which the defendant 

fault of aiipearance. Refusal of ‘postponement. claimed, when in fact the deed showed he was no party 

--Where aii appellant is refused postponemeiit, and to it, this constitutes a defect » in the procedure 

his appeal is dismissed in his absence, the case must and investigation of the case producing error in the 

be looked upon as one of default, even though the decision of the case upon tlie merits " within Act 

Judge looked into the facts and found the appeal VIII of 1859, section 372, and a special appeal will 

was not to he upheld. The appellant in such a case lie. Abeooz Salam v. Imbaloonissa Bebee 

. iniglit apply for a re-hearing or for a review of Juclg- [Marsh., 6 : 1 Hay, 28 

ment, hut is not entitled to a special appeal. Bul- 

DEO Missee V. Ahmed Hossein 294. Failure to obtain eertifi- 

[15 .W. R., 143 ' cate of administration after adjournment 
■ . ^ . of case for that purpose.—DwmwsaZ of case. — 

289. ' Refusal to give decree on Debt due to deceased person. — Suit hy legal repre- 

terms.— Discretion of Court.— 'llhougli it would sentative.—Act XXVII of I860.— l:\xQ plaintiffs iu 

have been more satisfactory if the lower Appellate this suit sued the defendants on a bond, claiming as 

Court, instead of declining to give plaintiffs a decree the heirs of the deceased obligee. The defendants de- 
fer possession of certain mortgaged lands on the nied that the plaintiffs were the heirs of the deceased 

gromid that the sum tendered hy tbem was insuffi- obligee and contended that they should have obtained 

cieut to liquidate the mortgage-debt, had made a de- a certificate under Act XXVIl of 1860 before suing, 

cree in favour of plaintiffs, contingent upon their There being good reason to doubt the validity of the 

paying such sum as should be found due, yet the title of the plaintiffs, the lower Appellate Court post- 
plaintiffs had no strict right to such a decree, and it poiied the decision of the case for a certain time in 

cannot be said tliat the lower Appellate Court bad order to give the plaintiffs an opportunity of obtain- 

committed an error in law m refusing to make such i,ig such certificate. The plaintiffs failing to avail 

SI decree. Boistbe Boss Ixoonboo v. Hhbo themselves of this opportunity, the lower Appellate 

Nabain Hahjab . , . 17 W. K., 408 ) Court dismissed the case. The High Court, on 


6. OTHER ERRORS OP LAW OR 

FROCEDU WE— continued. 

(n) MiSCELLANEOirs CASES— contifzued.. 

290. Omission to apportion to 

every part of tbe land its own rent.— StUt for 
enhance')nent of rent. — In a suit for enhancement the 
omission of the Aineen or Judge to appropriate to 
every portion of the land which varies in quality its 
own rent is no ground of special appeal. Goohoo- 
Doss Eox V . Hueeonath Roy . W. R., 1864, 61 

291. Irregularity in exercise of 

jurisdiction. — Absence of error in decision. — A 
Collector's decree, which is right on the merits, can- 
not be set aside on appeal, merely because of an irregu- 
larity in the exercise of the Jurisdiction which he 
had ill the case. Chhndee Kant Chuckeebtjtty r . 
Elias . . . .5 W, R., Act X, 29 

292. Giving relief inconsistent 

witli plaint. — Plaint 'wrongly f ramed. — A rever- 
sioner sued to set aside alienations made hy an heiress 
in possession, hut framed her plaint wrongly, asking 
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SPECIAL OR SECOND APPEAL — conti- 
nued. ’ * 

5, OTHER ERRORS OF LAW OR 
PROCEDURE — Goniimted. 

(n) Miscellaneous Cases — continued. 

S’ allure to obtain eertifica,te of adminis- 
tration after adjournment of case for 
that purpose— 

second appeal, refused to disturb tbe lower Appellate 
Court’s decision. Batasi v. M ahesh 

[I. L. M., 5 All., 555 

6. PROCEDURE IK SPECIAL APPEAL. 

295 ^ Filing memorandum of 

appeal. — Cop;^ of decree. — Civil Froeedure Code, 
1877, ss. 541 and 587. — Tbe Code of Civil Procedure, 
Act X of 1877, does not recpiire tlie appellant iu 
second appeal to file a copy of tlie decree of tbe 
Original Court witli tbe memorandum of appeal. 
PlEATHI SiNG-H V. VeNCATKAMANAY YAN 

[L L. B., 4: Mad., 419 

296. — Extension of time for pre- 

sentation -of appeal. — Foiver of Migli Court . — 
Tbe PLigli Court lias tbe power of extending tbe time 
for the presentation of an application for the admis- 
sion of a special appeal (dlssentiente, Teevor, J.). 
Kashinauth Rox V. Mynooddeen Chowdhey 

[W. B., E. B., 146 

On due cause being sbowii for delay. Flowest 
V . Kootub Hossetn 

[Agra, E. B., 100 : Ed. 18'T4, 75 

297. Becording findings unne- 

cessary for disposal of case. — Appellate Court. 
— Judgment. — Findings unnecessary for disposal of 
case. — Appeal by suGcessfid ‘party. — Civil Froeedure 
Code, 1882, s. 203. — Wlieii a suit lias been dismissed on 
the merits in the Court of first instance, and that deci- 
sion is upheld by the District Judge on appeal, merely 
on the ground of non- joinder, the District Judge 
should not record any findings in the appellant’s 
favour on the merits of the case; and, if he does so, 
such findings will, on second appeal to the High 
Court, be expunged from tbe record. Nanda Lal 
Rai V, Bonomali Lahiei . I. E. E., 11 Calc., 544 

298 . Objections by resioondent. 

— Ciml Frocedure Code, 1859, s. 348 (1882, s. 561). 
— Section 348, Act VIII of 1859, was as applicable 
to special as to regular axipeals. Naeayan Ayyar 

Lakshmi Ammal . . . .3 Mad., 216 

299. ^ — Fight of re- 

spondent to urge objections under s.34S, Civil Fro- 
cedure Code, 1859. — In a special appeal, as well ns in 
•■a regular appeal, it is competent for the respondent 
to show that points decided against him ought to 
Imv^e been decided in his favour. In an appeal in 
a suit for enhancement of rent, where the tenant is 
appellant and seeks to reduce the amount, the re- 
spondents may show, on other points of law, that it 
ought to have been enhanced beyond that which the 
decree gave him. Hills v. Isuobe Ghose 

[Marsb., 151 


SPECIAL OB SECCHD APPEAL — conti- 
nued. 

6. PROCEDURE IN SPECIAL APPEAL 

— continued. 

Objection by respondent— 

S. C. IsHOBE- G hose v. Hills . W. B., P. B., 48 
[1 Ind. Jur., O. S., 25 : 1 Hay, 350 
Contra, Maeubu Eavullan v. Mastan Sahib 

' [1 Mad., 102 

300. Clianging issues on special 

apopeal, — A party was not allovred on special appeal 
to go behind the issues by %vliicli he was content to 
abide in the lower Court. Ahmed Mundul d. 
SONAOOLLAH . . . ,8 W. B., 5 

301. Direction of trial of issue. 

— Fight of respondent to talce objection. — Civil Pro- 
cedure Code, 1839, s. 372, and Act XXIII of 1861, 
s. 25. — Where an issue has been directed, and the find- 
ing and evidence returned, a special appellant cannot 
take an objection going to the merits' which other- 
wise would not properly be open upon special appeal. 
Section 25 of Act XX II I of 1861 gives no rights 
inconsistent with section 372 of Act VIII of 1859. 
Nilayatatchi V. Venkatachalam Mud a LI 

[1 Mad., 250 

302. Omission to determine 

material issue.— Cm7 Frocedure Code, 1877, s. 
565, — Applicability o/. —Where a Court of first 
appeal omits to determine a material issue of fact, 
tbe Higli Court as a Court of second appeal is not 
competent, under section 565 of tbe Civil Procedure 
Code, to determine siicb issue itself, but should refer 
it for determination to tbe Court of first appeal. 
Sheo Ratan V. Lappu Kuae . I. L. B.., 5 All., 14 

303. Payment of stamp duty 

wbere not tendered in Court below. — Where 
an appellant has not tendered the stamp duty and 
■ penalty on a document which tbe Courts below have 
held to be insufficiently stamped, the High Court will 
not allmv him to do so in special appeal. Ram 
Keishna Gopalu. Yithu Shivaji . 10 Bom., 441 

^304. Ground taken for first 

time on appeal. — Ground arising out of facts 
alleged and admitted. — In special appeal a new ground 
may be taken if it manifestly arises out of tbe 
facts alleged and admitted, whether pressed or not 
before tbe lower Appellate Court. Kalimohajst 
Chatteejee V. Kali Keishto Rox Chowdhex 

[2 B. L. E., Ap., 39 : 11 W. B., 183 

305. Plea taken for first time 

on appeal. — Facts stated in plaint necessary to 
support it. — A plea may be taken in special appeal 
though not set out in the plaint, if the plaint did set 
out all the facts necessary to support the plea, and 
there was no omission calculated to mislead the 
Court. JUDOONATH Mulliok V. Kalee Keisto 
Tag-oke 22 W. E.., 73 

306. — Argument on point not 

before raised.— C'm7 Procedure Code, 1859, s. 
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SPECIAL OE SECOND APPEAL — conti‘ 

nued. 

6. PEOCEDURE m SPECIAL APPEAL 
-—continued^ 

Argument on point not before raiaed— 

continued. 

S7i , — Tlie High Court ought not, under section 374, 
Act VIII of 1859, to allow a point of law to he 
argued in special appeal when it was not distinctly 
raised in the first Court, nor alluded to in the lower 
Appellate Court. Lall^ Jowahie- Lall Pandey 

CoTJET or Wards . . .17 W. R., 214 

307. Objection on appeal not 

raised before remand. — Question of late. — The 
High Court is hound to notice an argument on a 
point of law raised in special appeal, even though it 
was not raised before the Court on a previous occa* 
sion, when it passed an order of remand. Darimba 
Debia V. Nilmonbe Singh Deo . 15 W.’ B., 180 

308. ^ Setting up new ease.— 

iBleas and ohjectioks raised for first time in special 
^appeal . — Parties are not entitled in special appeal to 
set up a new case, involving an argument entirely 
dift'erent from that raised in the Courts below, and a 
state of facts entirely inconsistent with their state- 
ments there, Bunsee Lall y. Aolabh Ahsan 

[22W.B.,553 

300- ^Raising new 

issue, — Changing original allegatiom, — A party can- 
not be permitted to change in special appeal the 
. allegations on which he went to trial in the Courts 
belo-w, and to raise altogether a new issue. Shih 
Das Naeayan Sing-h x>. Bhagwan Butt 

[2' B. L. B., Ap., 15 : 11 W. B., 10 

310. C li a n g i n g 

ground of action. — A plaintiff suing for redemption, 
on the ground of holding in right of dower, cannot 
in special appeal claim to redeem on the ground of 
being heir to the mortgagor. Rahoman v. Fuzuloo- 
NissA .... W. B., 1864, 326 

31 X. Chan gH n g 

grotind of action, — A claim as heir to a widow can- 
mot be heard on special appeal when the plaintiff did 
mot sue on that ground in the Court below. Keiba- 
NATH Mojoomdae V, Saeoda Chowdheain 

[IW.B.,283 

312. Changing 

ground of action. — When a plaintiff has ineffectually 
sued for a declaration that certain property was his 
own self-acquired property, he cannot in special ap- 
peal ask for a declaration of his title to a moiety of 
the property as a member of a joint Hindu family. 
Dhuk Keisto Koy Hgeo ChVndee K’oy 

[5W.B.,197 

SIS. Claim through 

widow in right of dower, — 'Allegation of right hy 
inheritance, — The defendants in the Court below 
unsuccessfully claimed to retain possession of some 
laud under a kobala from a Mahomedan widow, 
who was alleged by them to have been absolutely 


SPECIAI. OB SECOHB APPEAL — conii-” 

nued. 

6. PEOCEDURE I¥ SPECIAL APPEAL 
— continued. 

Setting up new aSiSQ—continued. . 

entitled thereto under her right of dower. Seld 
that the defendants could not, in special appeal, set 
up for the first time that the widow was entitled to a 
share by inheritance, if not as demnohur, no case of 
that kind having been made in the Courts below, 
and no inquiry asked for into the state of the family, 
or whether any and what share came to the widow* 
Ambika Chaean Butt v. Naoie Hossein 

[2 B. L. B-., A, 0„ 258 

S. C. Umbiica Chuen Butt n. Habib Hossein 
• . [IIW.E., 133 

314. Buies for special appeal.— 

Sufficiency of evidence on the record, Question as to, 
— A case which is tried in special appeal is subject 
to all rules provided for regular appeals so far as 
the same may be applicable. The question whether 
evidence on the record is legally or reasonably suffi- 
cient, to support the findings of the lower Appellate 
Court may be dealt with in special appeal without 
a remand or re-hearing. JoY Ram Roy v. Omrao 
Roy 12 W. B., 431 

315, Omission after favourable 

finding of law to appeal against adverse 
finding of fact in lower Court.— Powe?’ ofEigh 
Court reversing judgment on law to decide on fact 
without remand.— Court of first instance found 
against the defendant on a matter of fact hub de- 
creed in his favour on a point of law ^ and on appeal 
by the plaintiff, the defendant omitted to file a 
memorandum of objections to the adverse finding of 
fact of the Court of first instance. The Appellate 
Court, without going into the question of fact, con- 
firmed the decree of the Court of first instance on 
the point of law. Eeld that the High Court, in 
special appeal, could under these circumstances give 
judgment in favour of the plaintiff without a remand. 
Waigankae V. Wade EAR . 5 Bom., A. 0., 194 

31@. Power of High. Court to 

draw inference of fact from evidence.— The 
High Court is not at liberty in a special appeal to 
draw any inference of fact from the evidence in the 
case. Bwarkadas Lalitbhai v. Adam Ali Sul- 
tan Ali . . . , 3 Bom.j A. O.j 1 

317, ^ Mode of obtaining record 

of facts where ground of appeal is miscon- 
duct of Judge in not bearing a pleader. — 
The Court on special appeal is hound to take the 
facts from the Judge’s statement. Where therefore 
a party desires or intends to make the misconduct 
of a Judge a ground of appeal to the High Court, 
he ought always to draw the Judge’s attention to 
that matter, either hy presenting a petition or other- 
wise, so that a proper record may he at once made 
of the facts which he desires to establish in appeal. 
Ram Koomar Kyeurto Bass u. Sonatun Bass 
Poeamaniok , , . . 3 O, L, B., 23 
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SPBCIAl. OE SECOITD APPEAL — conti- 
nued. 

6. PEOCEDURE IN SPECIAL APPEAL 
— continued, 

31 S. Treatment by Higb. Court 

of finding of fact. — Suit for wrongful dismis- 
sal. — The finding of the lower Courts upon a ques- 
tion of whether there was sufficient ground for the 
dismissal of a pagoda hereditary servant by the 
dharma karta must be treated by the High Court 
on special appeal as a conclusive finding upon a mp,t- 
ter of fact;, unless it be supported % no evidence 
whatever. Keistnasamy Tatachaeey v. Gomatttm 
RAF aACHAEEY ... 4 Mad., 63 

319 . Power of Higli Court as to 

facts. — Appeal from order of remand.— Civil Pro- 
cedure Code^ 1877 i s. 562, and s. 58S, cl, 28. — On 
an appeal from an order under section 562 of the 
Civil Procedure Code remanding the case, the High 
Court cannot consider the facts on which the lower 
Appellate Court passed the order of remand. All 
that it can do under section 588, clause 28, is to con- 
sider whether, on the findings of fact by the lower 
Appellate Court, that Court was fight in remanding 
the case. Noimollah Peamanic’k: v. Geish Na- 
•EAiN Moonsheb . . I. L. B., 8 Calc., 674 

320. — Effect on special appeal of 

recording furtlier evidence by Appellate 
Court. — Might to appeal on facts. — A special ap- 
peal is not converted into a regular appeal because 
the Judge, sitting as a Court of Appeal, recorded 
further evidence under section 356, Act VIII of 
1859, or pronounced a judgment on the evidence re- 
corded, which had not been considered by the first 
Court as described in section 353. Lalla Heeea 
Lal d. Goueee Byjnath Peeshad . 4 W. B., 43 

321. ’l'' Civil Procedure 

Code, 1882, 56S. — Might to go into facts on appeal. 
The provision in section 568 of Act XIV of 1882 as 
to an Appellate Court recording its reasons for 
admitting additional ” evidence, is directory merely 
and not imperative. Where the first Court of Ap- 
peal has admitted additional evidence, the hearing 
in the second Court of Appeal will not he treated as 
a first appeal, so as to allow the pleaders to go into 
the facts. GopAl Sing-k v, Jhakri Rai 

[I. L. B., 12 Cale., 37 

322. Might to exa- 

mine evidence talcen hg lower Appellate Court under 
s. 355, Civil Procedure Code, The High 

Court is not entitled in special appeal to examine 
the evidence of a witness summoned by the lower 
Appellate jConi’t under Act Vill of 1859, section 355, 
wdiich was not before the first Court, nor treat the 
appeal as a regular appeal. Mahomed Kamil v. 
Abdool Lfteep . . .S3 W. R., 51 

Reversing decision in Abdool Litteep v. MahO- 
MED Kamil . . . .22 W. R.,- 369 

323 . — . EigM to go bebind order 

of remand, — Omission to applg for revieio of or- 
der. — Where a suit was remanded for assessment 
of mesne profits on the principle laid down in a cer- 


SPECIAL OB SECOHD APPEAL — conti- 
nued. 

6. PROCEDURE IN SPECIAL* APPEAL 
— continued, 

Bigbt to go behind order of remand — 

continued. 

tain case, if the plainti:^ w^as himself found to have 
cultivated the lands, and the first Court finding that 
to be the fact, assessed the mesne profits on the prin- 
ciple laid down in that case, but the Judge reversed 
the decision on the ground of a later ruling as to 
mesne jmofits, the High Court on special appeal held 
that the special respondent, if dissatisfied with the 
order of remand, ought to have applied for a review, 
and not having done so he was not entitled to ask 
the Court to go behind that order and consider 
whether it was wrong with reference to the later 
case. Nuesinq-h Roy ts. Akderson- 

■ [19 W. B., 125 

See Ramkuvaebai v. Damodhae Naebheram 
[6 Bom., A. C., 146 

324. Power of Higb Court to 

Heal witb evideiiee. — Necessity for remand . — 
Evidence of existence of legal necessity. — Held hy 
Peacoce:, C. J., that the High Court has the power 
in special appeal, before remanding a case, to see 
whether there is any evidence on the record which 
would warrant a contrary finding to that already 
come to by the J udge below ; and that it would be 
worse than useless to remand the present case to the 
Judge to find whether any necessity existed for the 
sale, when the Court sees that there is no evidence 
on the record to prove the existence of such necessity, 
and when the Judge has found that there was no 
necessity : if he were to come to a contrary finding 
upon the evidence as it stands, his judgment would 
be reversed upon special appeal as being a finding 
without any evidence in support of it. Held, contra,, 
by Bayley, j., tbat, under section 372, Act VIII of 
1859, the Court in special appeal cannot try facts on 
the evidence on the record, or whether the evidence 
is sufficient to enable the Court to come to a conclu- 
sion of fact on the question of legal necessity, and 
that' the case should be remanded to the Judge for a 
clear finding on that question. Ram Peeshad 
SooKXJL V . Rajurdee Sahoy , 6 W. B,, 262 

325. Civil Procedure 

Code, 1882, ss. 565, 566. — Determination of case hy 
High Court. — In a suit for pre-emption, based on the 
wazib-xil-iirz of a village, the Court of first i;nstance 
dismissed the claim on the ground that no right of 
pre-emption had been proved to exist in the village. 
The lower Appellate Court, dissenting from this 
opinion, reversed the first CourCs decree, and re- 
manded the case under section 562 of the Civil Pro- 
cedure Code for a decision on the remaining question 
of fact, viz., the amount of the consideration for the 
sale. On appeal from the order of remand, the High 
Court, on the 3rd January 1884, observed that it 
was not disposed to interfere with the finding of fact 
that the plaintiffs had a right of pre-emption, and 
accordingly dismissed the appeal, hut added that the 
Judge was in error in remanding the case under 
section 5,62 of the Code ; that his order must so far 
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•SPECIAL OE SECOND APPEAL— 

mied. 

6. PROCEDURE IN SPECIAL APPEAL 
— continued. 

• Power of Higli Court to deal with evi- 
dence — coiitimied, 

be set aside; and that lie should proceed under 
section 565 or section 566 as might be applicable. 
The Judge, on receipt of this order, replaced the case 
on his file, remitted an issue to the Court of first 
instance, under section 566, as to the amount of 
consideration, and, accepting the first Court’s finding 
upon that issue, decreed the plaintiif’s claim. In 
second appeal by the defendants the High Court was 
of opinion that the Judge had disposed of the case 
upon a condition of things which the plaintifis had 
never asserted, inasmuch as he had treated the right 
of pre-emption which was in issue as one arising 
from custom, and not, as alleged by the plaintiffs, as 
arising from a contract between the ancestors of the 
parties. All the evidence necessary to the deter- 
mination of the case was on the record. Meld f <?r 
Petheua'm, C. J., and Olbeield and Tyeeell, JJ.,, 
that the High Court was competent, in second appeal 
from the Judge’s decree, to look into the evidence 
already on the record for the purpose of finding 
whether a right of pre-emption existed in fact in 
the village, if the evidence for answering this question 
was already on the record, and that, in such a case, 
the question need not be referred to the Court of first 
appeal. Bal Kishen v, Jasoda Kiiar^ 1. L. J2., 7 
AIL, 765, referred to. JPer Steaight and Beod- 
IIUEST, JJ., contra. Bal Kishen v, Jasoda Kuar, I. 
A. it’., 7 All., 765, referred to. Deokishen v. 
Bansi . . . . I. L. B., 8 All., 172 

326. Power of High Court to 

look into ground for admitting cippeal after 
time, — It is competent to the Higb Court in special 
appeal to look into the grounds wliicb a Judge lias 
given for admitting an appeal after the lapse of the 
prescribed time. On appeal to tlie High Court 
against the decree of a subordinate Court, everytliing 
which preceded that decree as an act of Court, is 
open to revision. Mowei Bewa v. Sueendea Nath 
Roy . 2 B. L. B., A. G., 184: : 10 W. B., 178 

327. — Limitation Act 

(XV of 1877), s. 5, sch. i. — The High Court, sit- 
ting on second appeal, has power to look into the 
grounds which a Judge has given for admitting an 
appeal lifter the lapse of the period allowed by the 
Limitation Act. Motori Beiva v. Surendranath Boy, 
2 B. L. R., A. C., 184, followed. Chundee Does v. 
Boshooh Lall Sookul 

[I. L. B., 8 Calc., 251 : 11 C. L. B., 177 

32S. ; Power of High Court to 

vary order for execution. — Gimng relief not 
ashed for. — The High Court in second appeal should 
not vary the order for execution which had been 
passed in such a way as to give the decree-lioider 
relief for which he did not ask. Peotap Chttn- 
BEE Doss V. Peaey Chowdheain 

[I. L. B., 8 Calc., 174 : 9 C. L. E., 453 


SPECIAL OB SECOND ^APPBAL-eojiH- 

Tiued. 

6. PROCEDURE IN SPECIAL APPEAL 
' — continued. 

329. Decrees made without 

jurisdiction. — Suit cognisable by Small Cause 
Court . — Order sending case on terms to Small Cause 
Court . — Where the decisions of the lower Courts 
were found, in special appeal, to have been without 
jurisdiction, and the suit to be cognisahie by the 
Small Cause Court, the High Court made an order 
sending the plaint to the Small Cause Court for trial, 
upon the appellant (plaintiff) paying within three 
months all the costs of the litigation. Dhue' 
Monee Chowdheain u. Wooma Cheen Roy 

[23 ■W. B., 445 

SPECIAL COMMISSIONERS. 

Jurisdiction.— Beg. Ill of 

1828. — ReleasQ of resumed lands. — Mes^ie profits . — 
In 1855 the Privy Council decided against the right 
of the Bengal Government to resume and reassess the 
ghatwalli lands in the ze.mindari of Kurruckpore. 
In 186U the Sudder Court, acting as Special Coinniis- 
sioners under Regulation III of 1828, at the instance 
of the zemindar, directed the release of the resumed 
lauds, but did not decide as to the right to the mesne 
profits which the. Government had received from the 
ghatwals during the period of resumption, deeming 
this question beyond their competency as Special 
Commissioners, The zemindar having appealed to 
the Privy Council, complaining of the omission, and 
contending that the mesne profits should have been 
wholly adjudged to iiiin, — Meld that the Special 
Commissioners had jurisdiction to decide upon the 
true title to the whole money in dispute, and to direct 
tlie payment and disposition of the same with inter- 
est. Leelanfivd Singh v. Goyeenment oe Ben- 
gal . 1 W, B., P. C., 20 : 9 Moore's I. A., 479 

SPECIAL COURT AT RANGOON. 

See Appeal in Cijiminal Cases— Aqts 
— Buema Coitexs Act. 

[I. L. E., 4 Calc., 667 

SPECIAL DAMAGE. 

See Limitation Act, 1877, s. 26 (1871, 
So 27) . 0 I, L. E., 1 Mad., 335 

Allegation of— 

See Cases fnbee Jijeisbiction oe Civil 
C ouET— A buse, Deeamation, and Slan- 

DEE. 

See Right oe Suit— Oesteuction to 
■ Public Highway. 

[I.'L. E., 1 All., 557 
I. L. 'B., 2 Bom., 457, 469 
■ I.L.B,., 9Mad.,463 
- ■ See Cases undee Slandee. 

SPECIAL LEA¥B TO APPEAL. 

See Cases undee Peivy Council, Peac- 
TICE OE— Special Leave to Appeal. 
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SPECIFIC APPROPEIATIOH. | 

See iNsoiiYEifCX — O rder and Disposi- 
• TiON , ■ 1 B, L. R., O. C., 114, 131 
B, L. B., O. G., 56 ‘ 

SPECIFIC PERFOEMAHCE. 

Col. 

1. General Cases .... 5796 

2. Specieic Eeeeormance allowed . 5798 

3. Specific Performance not allow- 

ed ..... . 5804 

4. Miscellaneous Cases ’ . . . 5809 

See Admission — Admissions in State- 
ments AND PlEADINQ-S. 

[I. li. R., 5 Bom., 143 

See Champerty . 13 B. L. B., 5I6j note 

See Consideration. 

[I. li. R., 5 Bom., 253 

See Evidence — Parol Evidence— Vary- 
ing- OR Contradicting- Written In- 
struaients . . 8 B. L, B., 89 

[7 C. L. B., 577 

See Jurisdiction — Suits for Land- 
General Cases. 

[I. L. B., 5 Calc., 82 
Boarke, O. C., 218 

iSee Limitation Act, 1877, art. 113 (lS7l, 
ART. 113) . I. L. E., 2 Calc., 323 

I.L. B,., 5 Calc., 175 
I. L. B., 5 AIL, 263 
I. L. E., 6 AIL, 213 
12 B., 22 

See Parties— Parties to Suits — Con- 
tracts, Suits on — 

[I. L. B., 5 Bom., 177 
6 B. L. B., 486 

, I.Ii.B., locale., 1061 

See Cases under Registration Act, 1S77, 
s. 77 (1866, s. 83). 

See Specific Relief Act, s. 27. 

[I. L. E., I All., 555 

See Vendor and Purchaser— Bills of 
Sale . . 2 B. L. B., P. C., Ill 


Biglit to— 

See Hindu Law— -Widow— Power of 
Widow — Power of Disposition or 
Alienation . I. L. E., 2 Bom., 67 

— of agreement to refer to arbitra- 
tion. 

See Contract Act, s. 2S. 

[I. L. R., 1 Calc., 42, 460 


of contract to give in marriage. 

See In junction — Under Civil Procedure 
Codes * . I, L. B., 1 Calc., 74 


SPECIFIC PERFOBMAMCE— 

1. GENERAL CASES. 

1 . — Remedies for breaeli of coii“ 

tract. — Suit for damages. — A party failing to per- 
forin his contract may be sued, at pleasure of the 
other party, either for specific performance or for 
damages. AIunnee Dutt Sing v. Campbell 

[12 W, B., 149 

2. B.eqiiisites to entitle party to 

specific xierformance. — Abilitg of plaintiff to 
perform his part of agreement. — Absence of default. 
— A Court of Ecpiity will not decree specific execution 
of an agreement in favour of a party who is not com- 
petent to perform his part of the agreement. To en- 
title a party to specific performance he must show 
that there has been no default on his j^art, and that 
he has taken all proper steps towards performance on 
his own part. Bungseedhur Mullick v. Cal- 
cutta Auction Company . . 1 Hyde, 45 

Ram Tunoo Koondoo Mullicka. Dossee 

[14 W. B., 338 

3. Headiness to carry 

out agreement. — One who asks the Court for a decree 
for specific performance of an agreement must show 
that he is willing and able to carry it out in all its 
material parts so far as he is concerned, and also that 
no act of his own in relation to the agreement has in 
any inaterijil degree damnified his opponent. He can- 
not select one part of the agreement for breach and 
another for performance. He must be prepared to 
carry out the entire of his own part of the contract 
before be can call upon bis adversary, tlirougli the 
instrumentality of the Court, to specifically execute 
the latter part of the agreement. V ishvanath At- 
man ae am r>. Bapu Naeayan . 1 Bom., 262 

4. Absence of delay 

in coming before the Court. — Parties seeking specific 
performance of a contract should come to the Court 
for relief within a reasonable time. Sam v, Appun- 
Di Ibrahim Saib . , . • 6 Mad., 75 

5 ^ ; Absence of laches 

— Right to damages. — A suit for specific performance 
of a contract to sell land will not lie if the plaintiif 
neglects to enforce his rights for a long time (in this 
case three years) after liis rights under the contract 
for sale accrued, and if he does not act up to a condi- 
tion precedent to tlie sale to him. If he has any 
claim at all it ’would be for damages against the 
person breaking the contract for loss sustained by the 
non-fulfilment thereof. Pbreeag Singh v. Kheee 
Singh 8 W. B., 280 

0 , Right to specific p^erform- 

ance. — Lapse of time. — Agreement to compensate for 
mesne profits due. — Surrender of land charges. — The 
result of a long-pending litigation was that the 
defendants w^eve directed to pay wasilat for certain 
lands wlicli they had possessed under an invalid 
lakhiraj claim. They subsequently entered into a 
compromise with the plaintiff, their zemindar, and 
agreed that if they defaulted in rent, or if the lands 
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SPECIFIC -PUB-FOnmAMCB-^oontimed. 

1. GENERAL CASES — contiimed. 

Eight to specific performanee—fjow^f^wj^eii. 

became kbas of the zemindarj, or were by any means 
to be alienated, tbe defendants would point out tbe 
landsj or, on failure to do this, would pay damages for 
tbe loss of tbe same. Seld that lapse of time and 
surrender of tbe lands were no impediment’ to tbe 
Court granting relief to tbe xdaintilf in tbe shape of ' 
a decree for specific performance. Peotap Ohuedee 
S iNG-H a?. Gooeoo Doss Roy. Peotap Chtodeb 
S iNOH i?. Chijneee Coomae Roy 

[W. B., 1864, 70 

. *1^ — Delay in bring iny 

the suit. — Specific Relief Aot^ s. 22. — Joinder of a 
person not a party to the contract of which specific 
performance is sought. — A X3laintiif sued on tbe 28tb 
Pebruary 1881 for specific performance of a contract 
entered into on tbe 1st March 1878 by defendant No. 
1, and joined an that suit as a defendant a third 
person, who alleged that he* was tbe owner of tbe pro- 
perty tbe subject of tbe contract, seeking to obtain 
j)ossession and other relief as against such ‘third 
person, stating that be was a benamidar of defendant 
No. 1. On second appeal such third person contend- 
ed that tbe discretion given to tbe Court under sec- 
tion. 22 of tbe Specific Relief Act ought not to be 
exercised, as the x>laiiiiifl: bad sle]3t on bis rights for 
nearly three years. Reid that, although tbe principle 
of tbe objection, as to the- delay of tbe plaintifi; 
in bringing bis suit, was an important one, and one 
which ought to be considered by tbe Courts, in tbe 
exercise of their judicial discretion under section 22 
of tbe Specific ReliOf Act, yet the point not having 
been taken in tbe Courts below, and there being no- 
thing on tbe record to lead tbe Court to presume that 
tbe ordinary rule apx)licable to suits of this nature bad 
been disregarded in tbe Courts below, tbe objection 
ought not under the circumstanees to be allowed 
to prevail in second appeal. Mokttnd Laeij v. 
Chotay Lall . , I. L. E,., 10 Calo., 1061 

3^ ! JPerformance of 

portion of agreement. — Per Pontipex, J. — It is of 
the essence of specific performance that ]3art only of 
an agreement should not be performed. Cutts v. 
Beowx . . ■ . I. L. B.., 6 Calc., 328 

S. C, in lower Court, Beowx Cutts 

[5 C. L. R., 487 

and on appeal. Cutts v. Beown 

[7 C. L. B., 171 

0^ ^ Spdcfio performance 

of part of contract and damages. — Power of Sigh 
Court . — Tbe High Court could, under the Charter and 
Act VIII of 1859, grant specific performance of part 
of a contract and give damages for tbe breach of tbe 
remainder. In a suit for specific performance of 
a contract tlfe cause of action is sufficiently shown by 
a statement of tbe terms of tbe contract, followed by 
the averment of the refusal of tbe defendant to per- 
form it, with a readiness and willingness of tbe plain- 
tiff to do bis part in it. Ununtoe am Doss v. Ram- 
lochun Aitch' . ' . 14 W. B-., O. 0.3 15 


SPECIFIC PERFORMAHOB^cow^'mMgtf. 

1. GENERAL CASES — continued. 

Eight to specific .performance — continued, 

Ascertainment of 

damages . — Civil Procedure Code, 1859, s. 192. — Spe- 
cific performance as applied to partnerships. — Tbe as- 
certainment of tbe amount of damages was a necessary 
|)reliminary to a decree under Act VIII of 1859, section 
192, for specific performance of a contract and pay- 
ment of damages as an alternative in case of non-per- 
formance. The application of the doctrine of specific 
performance to partnerships is governed by tbe same 
rules as those which govern it in other cases. There 
are only two classes of cases in wbicli specific 
performance of an agreement to enter into a partner- 
ship has been decreed : first, where tbe parties have 
agreed to execute some formal instrument which 
would confer rights that would not exist unless it was 
executed ; secondly, where there lias been an agree- 
ment which has come to an end to carry on a joint 
adventure, and tbe decree that tbe agreement is valid, 
prefaced by tbe declaration that tbe contract ought to 
be specifically performed, is made merely as tbe 
foundation of a decree for an account. ViBEACHA- 
la Nattan V. Ramasavami Nayaean 

[1 Mad .3 341 

11. ^ Discretion of Court 

to give relief — Vendor selling land to third parties 
in breach of his contract. — Tbe fact that, subsequent- 
ly to, and in breach of, bis contract to sell, tbe vendor 
has sold tbe same land to third parties having notice 
of tbe contract, and that, if relief is refused to tbe 
plaintiff, tbe land may remain in possession of such 
third parties, does not affect tbe question as to tbe 
propriety of tbe exercise by tbe Court of its discre- 
tionary j)ower to enforce tbe contract. Gueusami v. 
Ganaeathia • I. L. R., 5 Mad,3 3S7 

2. SPECIFIC PERFORMANCE ALLOWED. 

12. Agreement to pnrelaase and 

payment of part of purchase-money. — Right 
of ptirchaser.—\N\\Qn there is an agreement to sell, 
and a part of tbe consideration-money has been re- 
ceived, tbe stipulating purchaser is entitled to specific 
XDerformaiice on paying down tbe rest of the said 
money. Shib Kishen Doss. v. Abdoob Sobhan 
Chowdhey . . . .3 W. R., 103 

But see Ramtonoo Suemah Sieca» v. 'Goue 
Chunpeb Submah Siegae . 3 W. B., 64 

13 ^ is Contract in respect of ad- 

justment subsequent to decree.— XXIII 
of 1861, s. 11. — A suit lay for specific performance 
of a contract in respect of an adjustment subsequent 
to, and for property beyond, tbe decree, notwithstand- 
ing section 11 of Act XXIII of 1861, which applied 
only to subject-matters relating to tbe decree. Bam: 
Loch UN Bubea v. Mabhub Cuundee Bubea 

[3 W. R.3 118 

14 . Re-sale on purchase-money 

being unpaid. — Delay in payment where no time 
is fixed. — When the j)nr chaser of an estate paid 
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SPECIFIC PEEPOBMAirCE— eoMiiBMerf. 

2. SPECIFIC PERFORMANCE ALLOWED 

— continued. 

Be-sale on purchase-money being unpaid. 

—^coni'mued, 

earnest-money, and no time was fixed for tlie pay- 
ment of the balance, and the vendor resold the pro- 
perty within a week, — Meld that the vendor was 
bound to have waited a reasonable period j that the 
second purchaser took nothing; and that the first 
purchaser was entitled to a decree for specific per- 
formance. Muthue Ali Sheo Sahoy Singh 

[W. K., 1864, 281 

15 . Agreement to excliange land. 

— Memed^ of seller on refusal to give land. — Where a 
piece of land was sold in consideration of receiving in 
exchange another piece of land which was not given, 
— Held that the seller’s remedy having regard to the 
terms of the contract made was not by a suit to get 
back the land sold but by a suit for damages for 
breach of contract, or by a suit for the specific per- 
formance of the contract or so much of it as was left 
unperformed. Nasie Am v. Goveenment 

[3 Agra, 394 

16. Contract for lands for wMeli 

otliers were to be exclianged.--S«n‘^ for 
damages. — Where plaintiff had contracted with de- 
fendant to purchase from him a sliare of certain 
landed estates, excluding from the contmct certain 
land in those estates situated within a defined boun- 
dary, defendant binding himself to make over to 
plaintiff other lands in exchange, — Held that if de- 
fendant failed to make over the lands last mentioned, 
plaintiff might sne him for specific performance or 
for damages, but could not sue for the excepted 
lands. Kishoeeb Deeia y. JuQ-UNNATH Achaejee 

[9 W. E., 269 

17 . — _ — ^ _ Refusal to aut wholly on deed 
of partition. — Suit for rights as they existed before 
deed. — Where a partition deed has been made and 
partly acted upon, and nothing is asserted against it 
in the way of undue influence, — Meld that the proper 
course for the plaintiff was to sue to enforce perform- 
ance, and not for her rights as they may have existed 
previously. Bho WANES Koonwee y. Thakooe Bass 

[2 Agra, 277 

18 . Agreement to re-unite after 

partition. — Absence of money eonsideration. — Cer- 
tain pnttidars applied for a butwara under the pro- 
visions of Regulation XIX of 1814. At the time of 
the butwara, it was stipulated between the pnttidars 
of 6 and 7 annas shares that, in the event of a parti- 
cular village falling by division wholly to either of 
them, they would re-unite and hold the 13 annas share 
joint as before. One party having resiled from this 
agreement, it was held that the other party ’was entitled 
to sue for specific performance, a»d such a suit would 
lie only in the Civil Court. Held that the absence 
of mention of any money consideration in the agree- 
ment was no bar to its being enforced, as the parties 
thereto had waived all objection on the score of the 
particular village named, or any other, falling wdiolly 

lY 



or in part to their respective shares. Nukcead Singh 
y. Henooman Butt Singh . . 10 W. B., 69 


19 . Contract for appointment 

of arbitrators under Land Acquisition Act. 
— In the matter of land acquisition proceedings under 
Act VI of 1857 a notice was, on the 28th of Novem- 
ber, served upon the defendants, signed hy the Col- 
lector, stating that he had aj^pointed an arbitrator on 
behalf of Government, and requiring the defendants 
to appoint a second arbitrator to determine the 
amount of compensation for the land .(describing ifc) 
required by the B. B. and C. I. Railway Company. 
The defendants’ secretary wrote in reply, that the 
defendants had appointed an arbitrator on their be- 
half to determine the amount of compensation for 
their land required for the B. B. and C. I. Railway 
Company. Semhle, — That a contract was entered into 
by the last-mentioned notice and letter of reply to it, 
of which specific performance could be enforced. 
Khaeshedji Nasaevanji Cama V. Seceetaey oe 
State eoe Inhia in Council 

[5 Bom., O. C., 97 


20. Agreement for renewal of 

lease. — Agreement by husband alone. — Hon-concur^ 
rence of mortgagee. — Immoveable property situate in 
the island of Bombay was conveyed in 1859 to iV, and 
his wife (Parsis), their heirs, executors, administra- 
tors, and assignees, and was subsequently mortgaged 
by JY. and his wife, but the mortgagee did not 
enter into possession. In 1861 N. alone entered 
into an agreement wdtli the plaintiff to give them 
a lease of that property for five years, the plain- 
tiffs being willing to accept that lease with such title 
as N. could confer. Held that, notwithstanding the 
non-concurrence of the mortgagee and of wife, 
must specifically perform his contract. The non- con- 
currence of the mortgagee could not prevent the 
right of the plaintiff to specific performance hy H. of 
the agreement, because N. should either himself 
redeem the mortgage or permit the plaintiff: to do so. 
Naoeoji Beeamji V. Rogers . 4 Bom., O. O., 1 


21 . Contract requiring regis- 

tration. — Failure to register . — Unregistered docu," 
ment. — The plaintiff contracted with the defendant 
for the purchase of a piece of land, and paid him 
part of the purchase-money, it being agreed that the 
balance should be paid after registration of the bill of 
sale. The defendant kept the document with him, 
but failed to get it registered. In a suit by the plain- 
tiff to enforce specific performance, — Held the suit 
would lie. Tripuea Sundaei v. Rasik Chandea 
Kanungui 

[6 B. L. R., Ap., 134 : 15 W. R., 189 
See Rahmatulla n. Saeiutulla Kagchi 
[1 B. L. B., P. B., 58 : 10 W. B., P. B., 51 
Tulsi Sahu V. Mahadeo Das 

[2 B. L. B., A. O., 105 : 10 W. E., 483 

8 Z 
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SPECIFIC PEREOEMAIirCE— 

2. SPECIFIC PERFORMANCE ALLOWED 

— continued* 

Contract requiring registration — contU 

nued. 

Fati Chand Sahtt -y. Liiambbb Sinoh Das 
ra B. L. 433 ; 14 Moore’s I. A., 129 
16 W. R., P. C., 26 

Peabhueam Hazea V . Robinson 

[3 B. Ii. R., Ap., 49 : 11 W, B., 398 I 

22. Unregistered contract. — 

Agreement, — Tlie plaintiff lent defendant R 20,0005 
and received a document in the following terms : “ On 
demand we promise to pay S, V, M. JS. C. and Q. T, A 
€. C. tlie Slim of rupees twenty thousand, value receiv- 
ed. Memo. For the above promissory note, the grant 
of the dockyard and offices to he deposited in three 
days, and a proper agreement drawn out. The time of 
credit to be one year or eighteen months, the interest 
at Rl-10 per cent, per mensem.” In a suit to com- , 
pel specific performance and for damages for breach 
of the agreement contained in the above memo.,— 
Meld that the memo, contained an agreement of 
which a Court of Equity would grant specific per- 
formance, had not defendant rendered specific per- 
formance impossible. Cueeie v. Muttt Ramen 
Chetty . 3 B. L. B., a, C., 126 : 11 W. B., 520 

23, Registration Act 

(III of 1877), ss. 48, 49, and 50. — Oral agreement, 
Mvidence of — Bffeet of oral agreement as against 
subsequent registered connegance. — A., by an oral 
agreement, agreed to grant two mokiirrari leases of 
certain properties upon certain terms to R., and there- 
upon e>;ecated two mokurrari leases in favour of B. 
which were not, however, registered. Afterwards A. 
granted twc mokurrari leases of the same mouzahs, 
upon terms more favourable to himself, to C. and D. 
ivho, at the time of such grant, had notice of A.^s 
pi’evious agreement with B. Meld, in a suit for 
specific perfonnancc brought by B. against A. and to 
which C. and D. were added as defendants, that, 
notwithstanding the provisions of sections 49 and 50 
of Act III of 1877, B. could obtain a decree for 
specific relief, and a declaration that the leases to C. 
and D. were void as against him. Nbmai Chaean 
Dhabab r . Kozin Bao 

[1. U. B., 6 Calo., 534: 1 C. B. B., 487 

24. Bill of sale, — Agreement to 

transfer share of property in consideration of ad- 
nances for suit for its recovery. — Damages for breach 
of contract. — Where it was agreed between A. and B. 
that, in consideration of certain proceedings to be in^ 
Stituted jointly by A. and B* and payments to be made 
by B., for the recovery of certain property claimed 
by A. against Q:, A, would make over the half of the 
property recovered to B.; but A., contrary to the 
terms of the agreement, without the consent of B., 
compromised his claim with C., and obtained posses- 
sion. the agreement did not operate as a 

transfer of the property to B. ; she could not sue to 
eject Semble, — B.\s proper remedy was a suit for 

specific performance or for damages for breach of the 
contract, to support which it would have been neces- 
,^ary to allege performance of her part of the contract, 


SFEOIFIO PEBPOBMAirCE — coniimed. 

2. SPECIFIC PERFORMANCE ALLOWED 
— continued* 

Bill of continued*, 

or at least readiness and 'willingness to perform, but 
prevention by A. Bhoeosoondebe Dasseah u. 
Issue Chundbe Dutt 

[11 B. B. B., P. C., 36 : IS W. R., 14G 

25. Agreement for mutual re«. 

fusals before giving up dwelling-house.— 
Condition precedent. — Limitation Act, 1877, art. 118. 
— Two brothers, V, and M,, in 1861 agreed togetliei- 
tbat part of their house should he divided and part 
enjoyed in common. Each brother was to occupy an 
assigned division and have the use in common of the 
rest. If either wished to leave the house, he was 
bound to offer bis share to the other at a fixed price i 
or if be wished to purchase the share of the other 
and the other refused to sell, then the party refusing 
to sell at a fixed price was bound to buy the share of 
the other brother who wished to purchase. F. called 
upon R. in 1877 either to pay R418 or give up the 
house. Meld that this was an agreement enforce- 
able by law j that until demand no cause of action 
arose, and limitation only began to run from the de- 
mand j that specific performance should he granted 
in the alternative. Venkappa Chetti v. Akku, 7 
Mad., 219, distinguished. Vieasami Mubali 
Ramasami Mudali . . I. B. B., 3 Mad., 87 

26. — ^ Contract for sale of land 

by Beeeiver. — Misdescription. — Purchaser har- 
ing personal knoioledge. — Title to land hetioeen high 
and low tvater marie. — The defendant, who for twelve 
years had occupied land as tenant, purchased the 
land at a sale by the Receiver, but refused to com- 
plete the purchase on the ground of material mis- 
description in the advertisement of sale, in that a 
road and ghat, comprised within the boundaries men- 
tioned in the advertisement, were not the property 
of the parties whose land the Receiver purported to 
sell j and also that, to make up the quantity of land 
as stated in the advertisement, riz., 20 bighas by 
estimation, land lying between high and low water 
mark had been taken into calculation. The owners 
of the property sold having brought a suit against 
the defendant for specific performance, the defendant 
contended that the Receiver was a necessary party 
to the suit, and that the sale had been rescinded by a 
statement of the Receiver that he would forfeit the 
deposit in the event of the defendant not carrying 
out his contract. In support of his objection to 
quantity, the defendant relied on a Collectorate 
chitta as showing that the area of the land sold was 
only 9 bighas, 8 cottahs, lOf chittaks ; the same chitta, 
however, in giving the eastern boundary of the pro- 
perty, described it as lying on the west of the low 
water of the Ganga,” Held that there had been no 
rescission of the contract ; that the plaintiff’s, being 
owners of the land down to low* water mark, were 
entitled to all subsequent accretions, and were, there- 
fore, entitled to include in their measurement all land 
down to low-water mark ; and having regard to the 
fact that the defendant was personally acquainted 
with the property sold, it was not open to him to 
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SPECIFIC PERPORMAWCE-fiOKiwMeii. 

2. SPECIFIC PEUFORMANCE ALLOWED 

— ‘Continued. 

Contract for sale of land by Eeeei¥er — 

continued. 

repudiate the contract on tlie ground of misdescrip- 
tion. The plaintiffs were entitled, therefore, to a de- 
cree for specific performance. Gangadhae Siekae 
17. Kasinath Biswas ' , . 8 B. L. E., 128 

27. — ^ — Agreement to sell land at a 

valuation, — Land of ^peculiar character . — Con.‘ 
struation of agreement in a potiah.-- Assignment of 
pottah. — Rights of assignees against original les- 
sors.— TIiq owners of ancestral village lands gave a 
mokurrari pottah of land in a moiizali to tlie pro- 
prietor of a neighbouring colliery ‘^for quarrying 
coal, for building stores, for garden, for orchard, for 
road-making, and for other uses. The pottah, be- 
sides the above, contained the following, as trans- 
lated: “^You will build a factory according to any 
plan you clioose, and possess the same. Within that 
aforesaid mouzah we will not give settlement to any- 
body. If you take possession, according to your re- 
quirements, of extra land over and above this pottah, 
we shall settle such land with you at a proper rate. 
Thereat we shall make no objection.''’ The lessee, 
after being in possession for some years under the 
pottah, assigned it to the plaintiffs, who afterwards 
took possession of the whole of the extra land, and 
demanded a pottah therefor from the defendants, and 
made a contract advantageous to themselves to sell it 
to third persons. The defendants refused to grant 
them a pottah. In a suit for specific performance, — 
Meld in the High Court that where a contract is 
made to sell land at a fair valuation, and there is no 
difficulty in ascertaining what a fair valuation would 
be, the Court will take the usual means of ascertain- 
ing it, and decree performance of the contract ac- 
cordingly. But when, having regard to the peculiar 
character of the property, as in the case of land sup- 
posed to contain coal, or valuable minerals, the value 
of the land must be to a great extent a matter of 
guess and speculation, the Court will not decree 
specific performance, as it has no means of ascertain- 
ing by the ordinary methods what price the plaintiff 
should pay. Held by the Privy Council, on the con- 
struction of the pottah, that if the lessee, or his 
assigns, had required additional land for the purpose 
of i carrying out the objects for which the pottah was 
granted, then the lessors would have been bound to 
settle so much of the adjoining land with them as 
might have been necessary for such requirements. 
Held also that the plaintiffs, the assignees, w^ere not 
entitled to compel the defendants to grant them a 
|)ottah of the extra land, even at a reasonable rate, 
merely for the purpose of selling it. Semble, — In a 
suit for specific performance of an agreement to sell 
land, the fact that on account of the extraordinary 
character of the property, as its containing coal or 
other valuable minerals, there is considerable difficul- 
ty in fixing a reasonable rate for it, is not a sufficient 
reason for refusing a decree. New Beeebhoom 
Coal Company v» Bulaeam Mahata 

[I. Ii, E., 5 Calc., 175, 932 
Ii. B., 7 I. A., 107 


SPBCIPIC PERFOBMAMCE — continued. 

2. SPECIFIC PERPOEMANCE ALLOWED 
— continued. 

28. Lease savouring of cham- 

perty, — Loan of money to carry on litigation. — Spe- 
cific performance decreed of a lease, though the lease 
formed part of an arrangement whereby, as a consider- 
ation for the lease, the plaintiff was to lend the de- 
fendant money to enable him (inter alia) to com- 
mence legal proceedings against the then tenant of 
the subject-matter of the intended lease. Pitoha- 
eutti Chetti V. Kamalla Nayakkan 

[1 Mad., 153 

29. Compromise made under 

alleged concealment of fact. — Husband and 
icife. — Armenian Christians. — Specific performance 
decreed of an agreement in the English form made 
betvA^een husband and wife (Armenian Christians) in 
the nature of a family compromise respecting the 
wife's separate property. In the answer of the wife 
it was alleged that property purchased by the hus- 
band had been concealed by him from her when she 
executed the agreement. Held^ under the circum- 
stances, that that fact, even if proved, was not suffi- 
cient to entitle the wife to treat the agreement as a 
nullity. Held, also, that if the property said to have 
been concealed by the husband, had been purchased 
by him out of moneys belonging to the wife's separate 
estate which was clothed with a trust for the child- 
ren of the marriage, the wife's remedy was to en- 
force her own and children's rights hy bill to compel 
a settlement of any property improperly withheld 
by the husband at the date of the execution of the 
agreement. Geegoey v. Cocheane 

[8 Moore’s I. A., 275 

Aeeathoon V. Cocheane . 4 W. E., P. C., 66 

3. SPECIFIC PERFOEMANCE NOT 
ALLOWED. 

50. Party entitled to damages 

for breaeli of contract. — Right to specific per- 
formance. — Injunction. — A plaintiff who sues for 
damages, and is entitled to them, cannot likewise be 
entitled to specific performance, or to an injunction 
against the further breach of the agreement. Ash- 
eueoonissa Begum v. Stewaet . 7 W . B., 303 

51, Contract to give in ^mar- 

riage. — Hindti marriage and betrothal. — Damages 
for breach of contract. — The Court will not order the 
father of a Hindu girl, in a suit to which the girl is 
not a party, to specifically perform the marriage of 
his daughter with a person to whom the daughter 
lias been betrothed. It will, however, award damages 
against the father for breach by him of the contract 
of betrothal. Umid Kika v. Nagindas Naeotam- 
DAs 7 Bom., O. C., 122 

32. ^ Hindu laio . — 

Ceremonies of betrothal. — Per Gioter, J, — A suit 
for specific performance of a contract to give in 
marriage will not lie: the remedy is an action for 
damages for breach of the contract. The ceremony 
of betrothal does not, by Hindu law, amount to a 
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SPECIFIC PBRFORMAN'CE-eow^twMec?. 

S. SPECIFIC PERFORMANCE NOT ALLOWED 
— coniimied. 

Contract to give in marriage— 

l)inclirig irrevocable contract of wbicb the Court 
would give specific performance. In the matter oe 
‘Gunput Naeain Singh . I. L,. R., 1 Calc., 74: 

S. C. Gunput Naeain Singh ®. Rajtjn Kobe 

[24 W. B., 207 

33 . Suit to enforce 

'betrothal of marfiage, — Suit for damages, — The 
plaintiff, on behalf of her infant son, sued the father 
and guardian of M. R., to recover possession of M. 
B.y alleging that If. B. had been betrothed to her son, 
and that, under the Hindu law, betrothal was the 
same as marriage, and could not be repudiated, and 
that the defendant had on demand refused to give up 
M, B. The defendant pleaded inter alia that the be-- 
trothal had been'repudiated a sthe family to which the 
plaintiff belonged had been guilty of female infant!^ 
cide, and that it would be illegal, according to Hindu 
law, to enter into relationship with it. The cere- 
monies necessary to effect a betrothal had not been 
performed, though some ceremonies had been gone 
through. Held that, assuming the ceremonies, which 
are said to have taken place, to have constituted a 
coutract to marry, and taking into consideration the 
particular cause assigned for the breach, the relief, 
if the plaintiff were entitled to any, should he in the 
shape of damages, and not by the specific perform- 
ance of the alleged contract. Nowbut Singh v. 
Lad Kooer 5 N, W., 102 

34 :. Agreement by partners in 

abeenoe of representative of a deceased 
partner. — Person in position of trustee. — Surviving 
partners are treated as trustees of the partnership 
property for the benefit of the representative of a 
deceased partner ; and an agreement entered into by 
such surviving partners, in the absence of the repre- 
sentative of a deceased partner, which agreement is 
inconsistent with the nature of such trust — to deal 
wntli the partnership assets only by way of sale 
— will not be specifically enforced. Ramlal Tha^ 
KUESIDAS V. LaKMIOHAND MvNIEAM 

[1 Bom., Ap., 51 

35 , Stipulation in kabuliat. — 

Zemindar. — Government, LiabUitg of . — One of the 
terms of a kabuliat, equally binding on the Govern- 
menfc and a zemindar, the parties concerned, was as 
follows : The construction of hheries (small em-. 

bankments), the excavation of the silt of khals, the 
closing (the mouths) of the khals, the construction of 
gungura (large embankments), &c., in connection 
with the salt and sweet {i.e., not saline) lands of the 
said pergunnah, shall he made by the Government of 
the Honourable Company.^’ lu a suit brought by 
the zemindar to obtain an order upon the Govern- 
ment to re-excavate and clear the water-passage of a 
particular khal situate within the pergunnah, the 
subject of the kabuliat, — lEeld that the case was not 
one in which the Court would decree specific per- 
formance, CuUNDEE S.EKHUE MOOKEEJEE V. COD- 
DECTOE OP MiDNAPORE 

[I. I|, R., 3 Calc., 464 : 1 C. L. R., 384 


SPECIFIC PERFORMAnCB-eow^w^ied 

3. SPECIFIC PERFORMANCE NOT ALLOWED 
■^continued, 

30 . Agreement to advance 

money on mortgage.-— In a suit to compel the 
defendant to advance fil,800 or thereabouts to the 
plaintiffs, the unpaid balance of a sum of R3,000 
which defendant agreed to advance on mortgage, and 
for which a mortgage was executed and delivered to 
the defendant , — Meld that the Court ought not to 
make a decree for specific performance of such agree- 
ment, Anaeaean Kasmi V . Saidamadath Avulda 
[I. li. B., 2 Mad., 78,, 

37 . Suit for execution of fresk 

instrument on retention of first one by de- 
fendant. — Specific Relief Act (Act I of 1877), ss, 
12, 21, 22. — Suit to restore terms of lost instrument, 
— The plaintiffs, alleging that the defendants, hav- 
ing executed in their favour and delivered to them a 
bond, the coiisidei’ation for which was money due to 
them for rent of land and on a former bond, had re- 
ceived it hack for registration, and, refusing to regis- 
ter it, had retained it, sued the defendants to have a 
similar bond executed and registered. Per Mah- 
MQOD, J . — That it was doubtful whether the suit 
could be regarded as a suit for specific performance 
of a contract, and whether the only remedy open 
to the plaintiff's was not a suit for the money. It 
was only on the hypothesis that the mere writing of 
the original bond, in the absence of registration and 
final delivery, did not amount to a performance of 
the contract, that the suit was entertainable at all. 
That, assuming the suit to be one for specific per- 
formance of a contract, the plaintiffs were not entitled, 
to the specific relief which they sought, since they could 
obtain their full remedy by suing for the money in 
respect of which the fresh bond was sought to be 
executed; and they had failed to prove the exact 
terms of the original bond. Observations on the 
nature of the evidence required to prove a contract of 
which specific performance is sought. Per Stitaet, 
C. J . — That the suit was bad in form and substance, 
and there was no ground for the remedy by specific 
performance of a contract. If the alleged bond were 
in existence, a suit simply and directly for the re- 
covery of the money claimed by the plaintiffs would 
have sufficed, for iu such a suit facts relating to the 
loss or concealment of the bond might have been 
proved, and under the circumstances secondary evi- 
dence at least of the terms of the bond might have 
been admissible, or the plaintiffs might have found 
themselves in a position to make out their claim by 
other evidence ; but if the plaintiffs considered it 
material to their case to have their claim on the 
bond, the loss or destruction of which could not he 
doubted, their proper course of proceeding was by a 
suit to restore the terms of the lost bond, or, as it 
was said in Courts of Equity in Fu gland, by suit to 
obtain the benefit of the lost deed or instrument ; and 
that, if the suit could he taken to be one affording 
such a remedy, it contained no sufficient materials to 
warrant it being held that the bond was of the tenor 
and in the terms alleged by the plaintiffs. Maya 
Ram Feag Dat . . I, L. B., 5 AIL* 44 
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BEfiCIPIC PEEPOEMANCS -^continued. | 

SPECmC PERFOEMANCB NOT ALLOWED 
— continued. 

33 , Contract for sale and pur- 

cliase. — Proposal made in letters,— ^Marnest-money.. 

— The def<3iiclant in the name of his wife wrote to 
the plaintiffs a letter, the material portions of whiOh 
was as follows ; The value of your house, No. 10, 
Eiutton Mistry’s Lane, has been fixed through the 
broker at R13,125 ; agreeing to that valile I write 
this letter. Please come over to the house of my 
attorney between 3 and 4 this day with the title- 
deeds of the house, and receive the earnest. There 
shall be no doing otherwise.’’ The plaintiffs through 
their manager wrote in answer to the defendant’s 
wdfe : ‘‘ You having agreed to purchase our house 

for R13,125 have sent a letter through the broker, 
and we are agreeable to it^ and we will be present 
betw'een 3 and 4 this day at your attorney’s and 
receive the earnest.” The plaintiffs and defendants 
met at the attorney’s office in the absence of the 
attorney, and no inspection of title-deeds or payment 
of the earnest-money therefore took place. Held, in 
a suit for specific performance of the above contract^ 
that the first letter contained no absolute proposal or 
Undertaking to purchase, but merely fixed the price 
to be given for the house, leaving the inspection of 
title-deed and the payment of earnest-money to be 
settled at the meeting asked for, That both parties 
having treated the payment of earnest-money as an 
element in the contract, the contract could not he 
completed till the amount of earnest-money had been 
ascertained, Koylash Chundee Doss Taeiney 
Chuef SiNaHEB . « I. L, E,, 10 Calc., 588 I 

39 ^ — Agreement to 

&ell land hy guardian of minor contingent nyon the 
permission of the Court. — Specific Relief Act (J 
of 1877)i s. 26. — A certificated guardian of certain 
minors entered into an agreement with the plaintiff 
to sell certain land belonging to them for a fixed 
price contingent Upon the leave of the Court, which 
was necessary, being obtained to the transaction, 
and a portion of the pUrchase-money was paid by 
the plaintiff. The Court sanctioned the sale hut 
at a higher price than that agreed on between the 
plaintiff and the guardian, and the latter sold to a 
third party. The plaintiff thereupon sued the minors 
by their guardian as next friend and the third party 
for specific performance of the agreement to sell to 
him at the price mentioned in the agreement. Meld, 
that the contract was not one which could he speci- 
fically enforced, arid that secti5n26 of the Specific Re- 
lief Act did liot apply. The contract as it stood was 
never a complete contract at any time, as it was con- 
tingent upon the permission of the Court, and the 
permission of the Court did not extend to the whole 
contract as agreed upon between the parties. Na- 
BAi2<r Patted AUksoy Naeain Manna 

[I. X,. E.J 12 Calc., 152 

40 ^ Cdntraet as to obtaining 

share of plitiai lease. — Martial performance . — 
In a suit against AT., AT. and Q. (a minor), to recover 
possession of an 8-anna share of a putni talook, and 
to have a conveyance executed in plaintiff’s favour 


SPECIFIC PEB.POEMANrCB--corJf;3Mi?i. 

3. SPECIFIC PERFORMANCE NOT ALLOWEH 
— continued. 

Contract as to obtaining share of putni 
' lease — continued, 

on the allegation that one of the defendants, K., had 
agreed that the putni should he bid for at the sale 
advertised by the zemindar, and, if purchased, should 
be taken in the name of K., who should convey half 
to the plaintiff j the cause of action was stated to he 
that defendants had fraudulently got a putni lease 
executed in their names and had taken possession, 
and refused to make over the stipulated share or take 
the balance of the consideration -money. The defemL 
ant Kh substantial plea was that the mehal had been 
sold in one lot along with others, and taken hy the 
head member of the family without knowledge of the 
agreement, and that plaintiff had himself through 
an agent competed for the putni at the sale : conse- 
quently that the event contemplated had not hap- 
pened, and that plaintiff had himself avoided the 
agreement. M. pleaded that he was not privy to the 
agreement, and the minor that he was not hound. 
The lower Appellate Court found that both parties 
had abandoned and avoided the agneement. Meld 
that, even if the agreement were binding on AT., the 
Court could not compel a partial performance, which 
was all that could take place ; for as plaintiff claimed 
half the putni, and X.’^ share was at most one 
fourth, plaintiff could he entitled to one eighth onlyi 
A specific performance could not he decreed^ for 
plaintiff could have resisted an action brought hy the 
present defendants for fulfilment of contract, as he 
could not have been compelled to buy what he had 
not agreed to.‘ Nutpfe Chunder Chtjndee n-, 
Khoodeieam Poeamanioji e 24 W, 434 

4Tr ' Giving lease with, possession. 

to another than plaintiff. — Suit for possession 
where remedy is suit for damages.—!),^ after having 
given a kutkina pottah of a certain village to Af., 
granted another kutkina pottah of the same land to 
A., who obtained possession under his pottah. M, 
then sued B. and A. for ejectment and to recover 
possession. Meld that Mfs remedy lay in an action 
for damages, and that he could not claim specific 
performance unless A. raised no objection to giving 
lip possession. BujEUNaES Dutt Pattuok v. 
Mooead Ali . . . .22 W. E., T 

42. Conveyance to other partied 

after previous conveyance to one unregis- 
tered. — Remedy of prior vendee. — Where the exe- 
cutants of a deed of conveyance (kobala) omit to 
have it registered, and the property is sold to a third 
party who takes it bond fide for vahiable considera- 
tion, the party in whose favour the conveyance -was 
executed should seek his remedy against the execu- 
tants, not in a suit for specific performance but in an. 
action for damages. Nitnu KisAoee Lali. v. Mohtjn 
Lam. • . . . . 22W. B.,164 

43 , — Befusal of specific perform-* 

ance where suit for damages is proper re- 
medy. — Meld, under the circumstances of the ease-, 
that there was not such a contract on consideration 
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3. SPECIFIC PERFORMANCE NOT ALLOWED 
— continued. 

Refusal of specific performance where 
suit for damages is proper remedy— 

contimed, 

received as to make this a case where a suit for 
specific performance rather than a suit for damages 
should be held to he the correct form of action. 
BAL GoBIND MuHTOON «. LurABUT Hosseik 

[1W.E.,142 

44 ^ Agreement extending lease 

on conditions, — Might to possession under former 
lease expired, — Agreement extending lease on condi- 
tions. — Might to compensation for being Icept out of 
possession. — The defendants father was engaged in 
litigation for the purpose of obtaining possession of 
a zemindari under a lease for ten years, given by the 
zemindar, commencing in 1857. While the suit was 
pending the defendants father sold five eighths of his * 
interest under the lease to the plaintiff, and agreed 
to give plaintiff possession, in consideration of certain 
sums of money paid and certain liabilities nnder- 
taken by the plaintiff. The defendants father ob- 
tained possession in 1865, but refused to put the 
plaintiff’s agents in possession, on the ground that 
the plaintiff had not complied with the terms of the 
agreement. In giving a deci’ee for the defendants 
father against the lessor, the Privy Council reserved 
to the zemindar leave to institute a suit for redemp- 
tion upon payment to the defendant of all sums 
advanced to him. In a suit instituted ^y the zemin- 
dar for redemption in 1866, a razinamals^ was signed 
by tlic plaintiff and defendant in the suit, by which 
the term of the original lease was extended to the year 
1875 for the considerations therein contained. In 1867 
the plaintiff brought a suit for possession, and claim- 
ed tiie benefit of the stipulations contained in the 
razinamah, or for damages. Meld that the plaintiff 
was not entitled to possession, on the ground that 
defendant was not in possession under the old lease, 
inasmuch as the effect of the razinamah of 1866 was 
not to extend the former old lease, but plaintiff was 
entitled to recover damages for loss of profits during 
the defendant’s father’s possession under the old lease. 
'FoNDCMIE V. VlHAITHEETEAl? ChBTTT 

[5 Mad., 251 

4. MISCELLANEOUS CASES. 

45 , Failure to give possession 

tinder agreement. — Suit for specific possession. 

— A purchaser of j)roperty of which possession was 
contracted to he given, but which contract the vendor 
is unable to fulfil, is at liberty to rescind the con- 
tract and sue for repayment of the purchase-money, 
and is not obliged to sue for specific performance. 
Mohujt Lai v. Behaeee Lai . S IN. W., 336 

46. Agreement to pay money 

or in default to execute bond.-— to recover 
moneij . — By an agreement it was contracted that the 
defendant should pay to the plaintiff R4,000 within 
six months, and that in default of payment within 
sucii period, he should execute a bond to secure pay- 


SPECIFIC PERFOEMAHCE— 

4. MISCELLANEOUS CkSW— continued. 

Agreement to pay money or in default 
to execute bond — continued. 

ment with interest within a further period of six 
months. The money not having been paid and no 
bond having been executed, more than twelve months 
after the date of agreement, the plaintiff sued to re- 
cover the amoUTit due under the agreement with 
interest. Meld that the suit was rightly hroiight, 
and that the plaintiff was not bound to have sued for 
specific performance of the agreement to execute a 
bond. Rohimunissa Begum v , Mohamed Mibza 

[10 C. E. B., 103 

47 , Agreement for assignment 

of rents. — Suit for consider ation-moneg, — Damages. 
— The plaintiff having agreed to assign certain ar- 
rears of rent due to him to the defendant for a con- 
sideration, brought this suit in which be tendered the 
kobala of assignment and claimed the consideration- 
money with interest. Meld that the plaintiff* bad 
misconceived the shape in which his suit was brought, 
and, as Ms claim was purely for money, he should 
have sued for damages for breach of contract, especial- 
ly as it was found as a fact that the subject assignee! 
was novT worthless. also, that as in a former 

suit brought by the present defendant for specific 
performance of the same contract, the present plain- 
tiff (as then defendant) had resisted successfully 
and without qualification, he could not now treat the 
contract as subsisting, Sheo Peegah Rot v . In- 
joee Tewaeee , . .21 W. R.j 433, 

43 ^ Agreement by Government 

to pay moneys in lieu of tora garas bak.— 
Jurisdiction of Civil Courts. — Pensions Act, XXIII 
of 1871, $. 4. — A suit against Government, upon an 
alleged agi'eement by Government to pay moneys 
from its treasury in Hen of tora garas haks, falls 
within the prohibition, in section 4 of Act XXIII of 
1871, to Civil Courts to entertain any suit relating 
to any grant of money made by the British Govern- 
ment, whatever may have been the consideration for 
such grant, and whatever may have been the nature of 
the payment, claim or right for which such gi'ant may 
have been substituted. Observations on the cessation 
of the collection of tora garas by Government. QucBre^ 
— Whether Government bound itself to act perpetu- 
ally as agent of tbe garasias in the collection of tors 
garas. Quaere , — Whether the Civil Courts would 
compel the specific performance of such an agreement. 
Mahaevai Mohansangji V. Govebxment of 
Bombay . , . I, L, R.^ 4 Bom., 437 

BPECIFIC RELrIEF ACT. 

See iFjuNCTioisr— •S feoiai Cases— Esecu- 

TIOF OF DECEEE. 

[1. B. R., 4 

— - s. 9 (Act XIV of 1850, s. 15). 

See Costs— Special Cases — Summaet 
Suit foe Possession . 15 W, B,, 268 

See Paeties— Pasties to Suits— Peinox- 
PAL AND Agent. 

[R'K R., 5 Bom,,:208- 
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SPECIFIC RELIEF ACT, S. 9--continued. 

See Possession, Oedeb oe Ceiminal 

COUBT AS TO— NaTUBE AND EeEECT OE 

Decision . , .20 W. R., 12 

See Res Jfdicata— Judgments on Tech- 
nical Points . I. L. B,, 0 Bom., 477 

See Title — Etidence oe Title. 

[5 O. L. E., 278 

This section corresponds with section 15 of the 
Limitation Act of 1859. The following are cases 
decided on that section 

1, Criminal Procedure Code, 

18Q1^ ss. 318f 319. — Dispossession. — The object and 
effect of section 15 of Act XIV of 1859 considered, 
and the hearing of sections 318 and 319 of the Code 
of Criminal Procedure with regard to cases of dispos- 
session and the jurisdiction of the Civil Courts, 
illustrated. Enaetoollah Chowdhby v, Kishun 
SOONDUE SlTEMA , o .8 W. R., 386 

2, Object of section . — Wrongs 

ful dispossession. — Onus o/ j>roq/’.— Section 15 
did not affect the general law on the matters to 
which it related, hut provided a special remedy for a 
particular kind of grievance, — e.g.^ to replace in pos- 
session a person who had been evicted by a wrongful 
act from landed property of wdiich he had been in 
undisturbed possession, and to prevent a powerful 
person from thus shifting the evidence of proof from 
himself to another less able to support it. Kalee 
Ceundee Sein V. Adoo Shaikh . 9 W. R., 602 

3. Possessory actions by 

persons tor ong fully dispossessed. — Civil Procedure 
Code, 1859, s. ^50.— Section 230 of the Civil Proce- 
dure Code of 1859, which related to possessory actions 
by persons wTongfiilly dispossessed in execution of 
decrees, did not fipply to a case determined under 
section 15 of Act XIV of 1859. Gobind Chundeb 
Bagdee V. Gobind Ghosb MHndfb 

[7 W. R., 171 

4. - — Suit to enforce right of 

way . — Section 15 of Act XIV of 1859 was not ap- 
plicable to a suit to enforce a mere right of way. 
Habo Dyal Bose v, Keisto Gobind Sein 

[17 W. E., 70 

piature of possession neces- 
sary for suit. — Possession as trespasser. — Semhle , — 
Mere possession as a trespasser was not sufficient to 
entitle a plaintiff to recover in a suit brought under 
section 15 of Act XIV of 1859. There must he in 
the plaintiff juridical as opposed to mere physical 
possession. Dadabhai Naesida v. Sub-Collector 
OE Beoach . . ’ . 7 Bom,, A. C., 82 

Warrant of execution . — ‘ 

Seizure of immoveable property not described in 
decree. — Illegal possession. — Where a warrant was 
issued*to the Sheriff to seize certain specific immove- 
able property not coming within the description in 
the decree, it was held that possession under such 
warrant would not be an illegal possession under the 
meaning of section 15. Jadub Chundee Chechky 
V. Heebaloll Saha 

[1 Ind JipLr.j, N. S., 21 : Boiirke, 0« C.,, 384 


SPECIFIC RELIEF ACT, s. 

7, Penants illegally eject- 

ed . — A tenant in possession after expiry of his lease 
can only he ejected by due course of law; and if 
illegally dispossessed he was entitled, under section ISj, 
Act XIV of 1859j to sue and recover possession, not- 
withstanding a pottah set up by defendant. SOEA- 
OLL Khan v. woopean Khan . 9 W. R., 123 

0, Pi^ne within which suit 

must he brought . — The suit must he brought within 
six mouths of the alleged ouster, otherwise anterior 
possession would he of no avail to the plaintiff, 
Ameee Bibee v. Tueeoonissa BEgum 

[7 W. R., 332 

Upheld on review in TueeooNISSA Begum v. Mo- 
gul Jan Bibeb . , . .8 IV. R., 370 

Ameeeoonnissa Khatoon V. Wise 

[24 W. R., 435 

The plaintiff is entitled to recover notwithstanding 
any other title, DoE d. KullamMAL v. Kupph 
P iLLAT 1 Mad., 85 

9 ^ Pfifxl of question of dis- 

possession . — Plaintiff having sued under section 15, 
Act XIV of 1859, for possession of a parcel of 
land of wdiich he alleged himself to have been dis- 
possessed by defendants building a hut upon it, the 
Court of first instance determined that as the land 
w^as part of a village, and plaintiff had not sued for 
possession of the village, it could neither declare his 
possession of the entire village nor of the particular 
parcel. Held that there was no reason wdiy the 
Court should not try whether the plaintiff w^as dis- 
possessed as alleged, and whether he should not have 
possession. Omaechand Mahata v, Kawab Ka- 
2IM OE Bengal . . . 11 "W* B:, 229 

10. Pight under decree for 

possession . — A party recovering possession of land 
in virtue of a decree under section 15, Act XIV 
of 1859, recovered the land with the crop growdng 
upon it, and was fully entitled to cut the same. Shi- 
EAJDEE Peamanice V. Emam Buksh Biswas 

[13 W. R., 104 

3 _][^ guit to set aside award 

under The defendant having had an award 

under section 15, Act XIV of 1859, the plaintiff’s 
allegation of possession and dispossession by the 
defendant required him specifically to prove those 
facts before the defendant could he called upon to 
prove his case. Jugguenath Deb' v. Mahomed 
Moeeem . . » . 17 W. B., 161 

12. Suit to set aside award 

under section . — Although in a suit to set aside an 
award made under section 15, Act XIV of 1859, 
plaintiff had to establish his own title before the 
party in possession could he required to make good his 
case, a Judge should look into the summary ease itself, 
and ascertain if there had been a proper inquiry and 
trial in that case. SUEBO MoHUN KoY v. &UEUT 
Chundee Roy . . , .16 W. B., 34 

13 ^ -S Decree for .^possession, 

— Evidence. — A decree for possession in a Suit under 
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SPECIFIC BELIEF ACT, s. ^--continued, 

section 15 of Act XIV of 1859, was primd facie evi- 
dence that the plaintiff in that suit was entitled to 
recover from the defendant therein, mesne profits 
for the period of dispossession. Eadha Chaban 
Ghatak V, ZAMiiiUNissA Khanum 

[2 B. L. R., A. G., 67 : 11 W. B., 83 

Reversing S. C. Zumueudoonissa •». Radha 
Ghuen Ghuttuck . . 9 W. B., 590 

X4:, Mortgagee in possession. 

— Dispossession hy mortgagor, — Suit for posses- 
sion. — Fraud , — It is no answer to a suit for pos- 
session under section 9 of the Specific Relief Act, 
brought against a mortgagor by a mortgagee who 
has be’en forcibly dispossessed by the mortgagor, to 
allege that the mortgage and possession under it 
were obtained by the fraud of the mortgagee. The 
mortgagor’s proper remedy is by way of a suit to 
set aside the mortgage and recover possession. 
Sayaji bin Nimbaji u.'Eamji bin Langapa 

[I.L.R.,5Bom.,Me 

15. Partial dispossession . — 

Suit for possession. — A possessory suit lies under 
section 9 of the Specific Relief Act, when plaintiff’s 
possession has been partially as well as when it has 
been wholly disturbed. Sabapathi Chbtti v. Spb- 
eaya Chetti . , . I. L. R., 3 Mad., 250 

10^ Civil Procedure Codej 

1877, s. lOS. — Re-liearing . — Review . — Section 9 of 
the Specific Relief Act does not prohibit a re-hearing 
under section 103 of the Code of Civil Procedure. 
A re-hearing differs widely from a review. Anthony 
Dupont . . . I. L. R., 4 Mad., 217 

s. la 

See Vendob and Puechaseb— -Miscelba- 
NEOus Cases . . 2 C. L. R., 382 

S. IB.—- Suit for declaration under a 

molcurrari pottali, — Alternative relief. — Civil Proce- 
dure Code (Act X of 1877), s. 28. — A suit to have a 
mokiirrari pottah enforced as against one co-sharer 
granting it, and other co-sharers who repudiate it, 
and in the alternative to have the salami paid for the 
mokurrari pottah returned, is in substance a suit to 
enforce a contract to place the plaintiff in possession 
of the land under the pottali, and to declare his 
rights to it as against all the defendants ; and under 
section 19 of the Specihc Relief Act the plaintiff is 
entitled to ask for compensation as against the de- 
fendant granting the pottah. Under section 28 of 
the Civil Procedure Code, such an alternative claim 
may be allowed against one or more of the defend- 
ants. Rajdhue Chowdhey V. Kalikeistna Bhat- 

YACHAEJYA 

[1. L. R., 8 Calc., 963 : 11 C. L. E., 330 

L '■ S. 21 , — Agreement to refer to arhi- 

iration.-— Refusal to r efer. ^Pleading. —X contract 
to sell goods contained the following clause : “ That 
any dispute arising hereafter shall he settled hy the 
selling broker, whose decision shall he final,” In a 
suit to recover damages for breach of the contract, 
the defendant pleaded that the dispute should have 


SPECIFIC RELIEF ACT, s. ^1-contim.ecl 

been referred to the decision of the selling broker, 
and that the suit was therefore barred under sec- 
tion 21 of the Specific Relief Act, the latter clause 
of which provides that “ save as provided by the 
Code of Civil Procedure no contract to refer a con- 
troversy to arbitration shall be specifically enforced ; 
hut if any person, who has made such a contract, and 
has refused to perform it, sues in respect of any 
pbject which he has contracted to refer, the ex- 
istence of such contract shall bar the suit.” Held 
that, before that section could be relied upon, it must 
be shown that the plaintiff had refused to refer to 
arbitration ; and that the filing of the plaint was not 
such a refusal. Koomud Chtjndee Bass v. Chun- 
dee Kant Mookeejeb 

[I. L. E., 5 Gale., 498: 5 C. L. B., 264 

2. ^ — Agreement to refer to arhi^ 

tration. — Award, — Suit in respect of matter refer- 
red barred.— parties to a suit applied for an ad- 
journment of it on the ground that they had agreed 
to refer the matters in difference between them in 
such suit to arbitration. The Court accordingly 
adjourned the suit, and the matters in difference 
therein were referred to arbitration hy the parties, 
and an ^ award was made thereon disallowing the 
plaintiff s claim. JSeld that, under these circum- 
stances, the further hearing of such suit was barred. 
Salih Ram v. Jkunna Kuae 

[I. L. R., 4 All., 546 

3. Agreement to refer to arh%- 

tration.— Refusal to refer.— Suit in respect of matter 
agreed to be referred. — Pleadings.— Om of ,the 
parties to a contract to refer a controversy to arbitra- 
tion brought a suit for part of the subject-matter 
referred. The defendants pleaded the bar of section 
21 of the Specific Relief Act, but did not allege in 
their answer to the plaint that the plaintiff’ refused 
to perform his contract. Held that the mere act oi* 
filing the suit on the part of the plaintiff was not 
tantamount to a refusal to perform his contract in 
the sense of section 21 of the Specific Relief Act. 
The contract, the existence of which would bar a 
suit under the circumstances contemplated by section 
21 of the Specific Relief Act, must be an operative 
contract, and not a contract broken up by the con- 
duct of all the parties to it. Tahal v. "Bisheshae 

[I. L. R., 8 AH., 57 

s. 26. 

See Evidence— Faeol Evidence— Vaby- 

INH OE CONTBADICTING WeITTEN In- 

STEUMENTS . I. L. R., 4 Bom,, 594 

See Specieic Pebpoemance — Specipig 

Peepobmance not allowed. 

[I. L. R., 12 Calc., 152 

s. 27. 

See Vendoe and Puechasee— Notice. 

[I. L. R., 10 Calc., 710 

1. el, (b). — Misjoindtr . — 

J oinder of causes of action.— Mu Uifariousjwss.—ltlxQ 
plaintiffs sued to enforce an agreement for the execu- 
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SPECIFIC BELIEF ACT, s. 27, cl. (b) 

— continued. 


tion of a conveyance of certain immoveable property, 
and for tlie possession of suck property, making the 
party to such agreement and the persons who had, 
subsequently to the date of the same, purchased such 
property in execution of decree, defendants in the 
suit, on the allegation that such persons had pur- 
chased in bad faith and with notice pf the agree- 
ment. Seld, with reference to section 27 of Act I 
of 1877, that, under such circumstances, there was 
not necessarily a misjoinder of causes of action. 
Gijmani Eam Chaeait ■ . 1. L. R., 1 All., 555 


2. — — — Agreement to convey 

the mortgaged property in case of defa%iU.-^Suitfor 
specific performance of contract.’-- Mortgage.— First 
and second mortgagees.— Oi\ the 7th February 1873, 
F> mortgaged the equity of redemption of a* certain 
estate to B. and B. On the 7th August 1877 he 
mortgaged such estate to i>., agreeing that, if he 
failed to pay the mortgage-money within the time 
fixed, he would convey such estate to P., and that, if 
he failed to execute such conveyance, P. should be 
competent to bring a suit to get a sale effected and 
a deed of absolute sale executed.'’" On the 6th Octo- 
ber 1877 F. mortgaged such estate to B. and P. 
By this mortgage the lien created by the mortgage 
of the 7th February 1873 was extinguished. In 
December _j^l877 B, and I), obtained a decree against 
F. on the mortgage of the 6th October 1877, and in 
June 1878, in execution of that decree, such estate 
was put up for sale and was purchased by B. In 
February 1880 P. sued F. and B. for the execution 
of a conveyance of such estate to him in accordance 
with P."s agreement of the 7th August 1877. Meld 
that the mortgage of the 7th August 1877 was not 
in the nature of a mortgage by conditional sale, and 
there was no necessity for P. to take proceedings to 
foreclose the mortgage, and the suit was maintain- 
able. Also that, assuming that B. had no notice of 
the agreement of the 7th August 1877, it was very 
doubtful whether under section 27 {h) of Act I of 
1877 D. could claim that specific performance of that 
agreement should not he granted, inasmuch as the 
contest lay between a prior and subsequent lien 
created upon the same property, which had passed to 
the transferee under a sale in execution of a decree 
for the enforcement of the subsequent lien. Badbi 
Peasad V . Daulat Bam . I. L. R., 3 All., 700 


— s. 30. 

8ee Limitation Act, 1877, aet. 113, 

[I. L. R., 5 AIL, 263 


— s. 39. 


See Declaeatoey Deceee, Sifit eoe 

Suits conceening- Documents. 

[I. L. R., 7 Gale., 736 

See Limitation Act, 1877, aet. 91, 

[I. L. E., 5 All./ 322 


^ unap. I v, ss. 35-38.— 

Impossihthty arising after execution of contract to 
perform a portion.— Suit to cancel such portion.— A 
contract was entered into between the plaintiff and 
the defendant by which the plaintiff agreed to culti- 
vate indigo for the defendant for a specified number 
of years, in certain specified lands situated in differ- 
ent villages, with respect to portion of which lands 
the plaintiff was a sub-tenant only. During the con- 
tinuance of the contract the plaintiff lost possession 
of those lands through his immediate landlord hav- 
ing tailed to pay the rent, and having been in conse- 
quence ejected therefrom by the owner, — In a suit 
to have so much of the contract as related to those 
lands cancelled on the ground that it had become im- 
possible of performance through no neglect on his 
part, that Chapter IV (sections 35-38) of Act 

I of 1877 (Specific Relief Act) did not apply to such 
a case, but that the plaintiff was entitled to the 
relief he sought under section 40 of that Act, inas- 
much as the contract was evidence of difierent obli- 
gations, to cultivate indigo in different vil- 
lages. Inbeb Peeshad Singh v. Campbell 

[I. L. R., 7 Gale , 474 : 8 C. L. R., 501 


s. 42. 


See Cases undes Declaeatoey Deceee, 
Suit eoe— 


See JUEISBICTION OE ClVlL CoUET—Rb- 
VENUE COUETS— PaETITION. 

[11 C. Ii. R., 533 
See Right of Suit — Chaeities. 

[I. I.. R., 8 AIL, 31 
See Right of Suit— Sale in Execution 
OF Deceee I. L. R., 7 AIL, 583 


SPLITTIE'G CAUSE OE ACWOlSf, 

/See Co-SHAEEES — Suits by Co-shaeers 
WITH EESPECT to THE JoiNT PeOPEETT. 

[7 B. Ij. R., Ap., 42 
See Cases unbee Relinquishment oe 
Omission to sue foe poetion of Claim. 

See Small Cause Couet, Peesibency 
Towns— JUEISBICTION— Geneeaily. 

[I. Ii. R., 2 Born., 570 


SPLITtriNG OPPEDirCE. 

See Cbiminal Peoceebings. 

[I. L. B.,4Galc.5 IS 


31 ^ — Bandlord and tenant. — Bee- 
iijication or alteration of contract of tenancy.— 
Specific Belief Act (J of 1877), s. 5i.— Where a 
party to a contract of tenancy desires to have it rec- 
tified or altered, the suit should be brought under 
section 31 of the Specific Relief Act, Anaeullah 
Shaikh v, Koylash Ghunbee Bose 

[I. L. R., 8 Gale., 118 

S. C. Koylash Chunbeb Bose v. Anaeullah 
Sheikh , * , , 9C.Ii. E.,467 


SPECIFIC RELIEF ACT-eoniinned. 


See CoNTEACT Act, s. 23-Illegal Con« 
teacts — Against Public Policy. 

LI. L. B., 8 Mad., 21S 
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STAKBHOLBEB. 

See Inteepleader Suit. 

[2 Ind. 

See Principal and Agent — Liability op 
Agents , • 4 Bom., 0« C., 125 

STAMP. 

Col 

1. Bengal Regulations . . o 5817 

XII OP 1826 .... 5817 

X OP 1829 ..... 5817 

2. Bombay Regulations . . . 5817 

XVIU OP 1827 . . . . 5817 

8. Madras Regulations , . . 5820 

XIII OP 1816 .... 5820 

See Cases under Appellate Court — Re- 
jection OR Admission op Evidence 

■ ADMITTED OR REJECTED BY COUET 
BELOW. 

See Cases under Court Fees Act. 

See Cases under Valuation op Suit. 

1. BENGAL REGULATIONS. 

Ben. Eeg. XII of 1826.— 

eeipt for Government paper. — Under the old Stamp 
Law (Regulation XII of 1826, which was not regis- 
tered hy the Supreme Court) agreements not on stamp- 
ed paper executed in Calcutta bond fide hy parties 
residing or carrying on business therein, when there 
was no intention of pleading such documents in the 
mofnssil Courts, were held to be good and binding. 
Goury Churn Mooeeejee t\ Jogendronath 
Mookeejee .... W. E., 1864, 289 

Beng. Reg. X of 1820. 

See Stamp Act, 1879, sch. I, art. 49. 

[1. L. B., 7 Calc., 594 

Beng. Reg. X of 1829, s. 31. — 

Stamp Act (Act X of 1862). — Mirasi pottahs . — 
Mirasi ryoti pottahs were not required either by the 
old (Act X of 1829, section 31) or new Stamp Law 
(Act X of 1862) to be written on stamped paper. 
Moheeooddebn Ahmed v. Prannath Roy Chow- 
DHET . . . . 3 W. B., Act X, 142 

% 

2. BOMBAY REGULATIONS. 

Bom. Reg, XVIII of 1827.— 

Will . — Regulation XVIII of 1827 did not require a 
will to be stamped during the testator’s lifetime. 
Webbs 'v. Lester . 2 Bom., 55 : 2nd Ed., 52 j 

I, — Construction of sec- 

tion . — An objection to the validity of a document 
under Regulation XVIII of 1827, as distinguished 
from its inadmissibility in evidence, or from a pro- 
hibition to Courts of Justice or public officers to act 
upon it, was an objection on the merits under act 
VIXI of 1859. Where two documents were executed 
in the Island of Bombay, respectively under date 
the 29th August 1851 and 4th August 1852, and did 


STAMP — continued. 

2. BOMBAY REGULATIONS— 

Bom. Reg. XVIII of 1827, S. 10 — continued. 
not appear to have been originally expressly intend- 
ed to operate within any of the zillahs subordinate 
to the Presidency of Bombay, — Seld that they did 
not come within the scope of Regulation XVIII of 
1827. That Regulation, being an enactment im- 
posing stamp duties upon the subject, must be 
strictly construed, aud although the High Court be- 
lieved that those documents were actually intended 
to operate, so far as the particular property in ques- 
tion in the suit was concerned, in the zillah of Tanna, 
the High Court declined to hold “expressly” to 
mean the same as “ actually,” as nothing appeared 
on the face of the documents to show where the 
property mentioned in them was situated. Giedhar 
Nagjishet V. Ganpat Moroba . 11 Bom., 129 

2. Signed account. — Xvi- 

dence ivTien unstamped. — A signed account showing 
a balance up to date, and containing a promise to 
pay interest upon the consolidated balance, cannot 
be made use of in evidence to support a claim to in- 
terest on that balance, unless it be stamped ; but it 
may be used as a samaduskut or simple adinission of 
a balance due, although not stamped. Dhondu 
Jagannath V. Narayan Ramchandra 

[1 Bom., 47 

8. cl. 3. — Mortgage , — 

Lease. — Counterpart. — Where an agreement between 
a mortgagor and mortgagee contained a stipulation 
that the mortgagor should, at the time of redemption, 
make good the losses arising to the mortgagee from 
the default of tenants, which it had been agreed the 
mortgagee might put in, in case the mortgagor made 
default in payment of the rent agreed upon for the 
term of the mortgage,* such an agreement was not a 
lease, or the countej’part of a lease, within the mean-; 
ing of Regulation XVIII of 1827i section 10, clause 
8, but w’as a contract of indemnity against losses to be 
incurred after the determination of the lease, -which, 
not having any operation so long as the lease was in 
’ existence, was, therefore, not exempt from stamp duty 
under that Regulation. Where an appellant has not 
tendered the stamp duty and penalty on a document 
wdiich the Courts below have held to be insufficiently 
stamped, the High Court will not allow him to do 
so in special appeal. Ram Krishna Gopal 
Y'ithh Shivaji , . . .10 Bom., 441 

s. 12, el 2. — Suit to recover 

possession of immoveable property, — Lractioe.—ln 
a suit by plaintiff to recover possession of certain 
immoveable property under a deed of sale executed 
to him by tbe defendants’ father while Regulation 
XVIII of 1827 was in force upon one-anna stamp 
paper, a question having arisen as to what stamp 
duty the deed should bear for the purposes of the 
suit, it was referred to the High Court. Meld that 
the deed was sufficiently stamped under clause 2, 
section 12 of Regulation XVIII of 1827 1 but the 
plaintiff could not obtain on it a judgment for a sum 
or value beyond what was covered by that stamp 
unless he paid an additional stamp duty and penalty 
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STAMP —continued. 

2 . BOMBAY EEGULATIONS-cojiiwMsd. 

Bom. Eeg. XVIII of 1827, s. 12, el. 2— 

contintied.j 

which the Court might allow him to do. Mulji 
Bechae «j. Jetha Jbshankae 

[I. li. E., 10 Bom.j 239 

I. — — - s. 13. — Intention to defraud 

revenue . — On documents iiisiifficiently stamped under 
Regulation XVIII of 1827 the question did not pro- 
perly arise, under section 13 of that Regulation, 
whether the intention of the parties in not sufficiently 
stamping them ’was to defraud Government of its 
revenue. That question was rendered important, 
first, by section 13 of Act XXXVI of 1860, and sub- 
sequently, in a more explicit manner, by section 15 
of Act X of 1862. Kastue Bhavani v. Appa 

[I. L. R., 5 Bom., 621 

% Iq ]iave document 

stamped. — Intention to evade stamp diit^. — A party 
has a right to have stamped, on payment of the pre- 
scribed penalty, an, instrument executed while Regula- 
tion XVIII of 1827 was in force, and it should not be 
rejected on the ground of intention by the party to 
evade the stamp duty. Antaji Nilkanth v. Jan- 
AEDAN Vasudev ... 10 Bom,, 358 

— ■ — — ss. 13 & 14 . — Bond stamped 

after death of grantor. — A bond or other writing, 
stamped after the death of the grantor, is valid 
against his heirs. The personal representatives,' or 
other persons claiming as heirs and kindred of a de- 
ceased grantor, stood, with regard to sections 13 and 
14 of Regulation XVIII of 1827, in the same posi- 
tion as the deceased grantor would, and were not third 
parties within the meaning of section 14. The pre- 
vious decisions of the late Siidder Court to the con- 
trary overruled. Rag^hia v. Dhabma Jhattt 

[1 Bom., 52 

g, X4, el. 1 . — Deed of sale of 

propertg given in gift from what time operative . — 
A donee of the grantor was a third party within the 
meaning of Regulation XVIII of 1827, section 14, 
clause 1, and, therefore, as against him a deed of 
sale of the property given in gift was only valid from 
the date on which it was stamped. Precedents on 
this point questioned but followed. Jagannath 
V iTHAE V. Apaji Vishnu . 5 Bom,, A, O., 217 

2, ^ Purchaser at sale 

in execution of decreOo — Validitg of mortgage-deed, 
— The purchaser at a Court-sale of the right, title, 
and interest of the judgment-debtor is a third party 
within the meaning of section 14, Regnlation XVIII 
of 1827, clause 1, and therefore, as against him a 
mortgage-deed passed by the latter to a mortgagee is 
valid — -not from the date of its execution, hut from 
that on which it was stamped. Jagannath Tithal v. 
Apaji VishnUj 5 Bom.t A, C., 217, followed. 
Nabatan Deshpande V, Rangubai 

[I. L. R.9 5 Bom,, 127 


BTAM.'P ---contimted. 

3. MADRAS EEGIJLATIONS. 

Mad. Eeg. XIII of 1816.— 

provision for payment of penalty. — Secondary evi- 
dence of unstamped document. — In a suit to redeem 
a mortgage of 1833, executed upon an unstamped 
cadjaii, liable to stamp duty under Regulation XIII 
of 1816 secondary evidence of the contents of this 
document was tendered on i)ayment of a penalty,— 
Held that the evidence could not be admitted, 
Kopasan V. Shamu . I. L. E., 7 Mad., 440 

STAMP ACT, XXXVI OP 1860. 

Seeurity bond given to abkari 

renter. — A security bond executed by a third party 
to the abkari renter is not exempt from stamp duty. 
Ramasvami Chetti V. Pappa Reddi 

[1 Mad., 190 

s. 14. — Bond exectiied on optional 

stamp. — No larger sum could be recovered iincler sec- 
tion 14, Act XXXVl of 1860, upon a bond executed 
on an optional stamp than that optional stamp covers, 
and no amount of penalty can make up the deficiency 
in the stamp. Keeamut Ali v, Abeool Wahae 

[17 W. R., 131 

sch. A., and s. 14. — Bromissory 

note containing agreement to waive jurisdiction , — A 
promissory note containing an agreement by the 
maker that, in case of any dispute or difference aris- 
ing concerning the payment of the note or the sub- 
ject-matter thereof, the same shall and may be sued 
in the Supreme Court, and ‘Ho the jurisdiction of 
which I hereby waive and agree to waive all pleas,” 
properly stamped as a promissory note, did not re- 
quire an additional stamp as an agreement under Act 
XXXVI of 1860, schedule A, and section 14. Ra- 
hhaldass Singheb V. Roy Chundee Dutt 

[1 Ind. Jur., O. S., 124 

2, sck. A., cl. 4. — Bromissory note, 

— An instrument to the following effect : “ On the 
14th December 1861, we, A. and 0., bind ourselves to 
pay, with interest to you, B. and C., R566-10, being 
the balance of dealings held with your firm, and the 
amount received this day from you in cash on account 
of stamp,” — Meld to be neither a bond nor a linndi, 
but to be in the nature of a promissory note and to 
come within the description in clause 4., schedule A of 
Act XXXVI of 1860. Hutuman Sahib v. Husain 
Sahib ...... 1 Mad., 152 

3 ^ 20 . — Bartnership 

agreement. — An agreement on a R24 stamp paper 
between A., who had obtained from Government the 
abkari farm of a certain talook, and JB,, stipulating 
that, in consideration of E2,000 advanced by B, for 
payment of deposit, the whole management should 
reside in E., that the parties should each have a half 
share and be respectively entitled and liable to profit 
and loss in respect of his share i that they should ac- 
count with one another for the sums laid out by E., 
and should settle annually the accounts of profit and 
loss upon the half share,— jffeZd! to be a partnership 
agreement, and to be sufficiently stamped under Act 
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STAMP ACT, XXXVI OP 1860, seh. A., 

cL 20 — continued. 

XXXVI o£ 1860, clause 20, schedule A. In deter- 
mining the stamp to be affixed to a document, the state 
of things at its execution is alone to he regarded. 
Chinnaiya Nattait a, Muttusvami.Pillai 

[1 Mad., 226 

STAMP ACT, X OP 1862, 

g. a 

See Gbueeal Clauses Consolidatiok 
Act, 1868, s. 6 . ,7 Mad., Ap., 9 

Offence under section. — ISn- 

grossing deed on unstamped The mere en- 

grossing of a deed on unstamped paper was not an 
offence under section 3 of Act X of 1862, nor did the 
signing such deed as a witness constitute any such 
offence. Heg-. ‘o. Jetha Moti. Reg-, d. Vibji 
kuvAEJi . . 2 Bom., 135 : 2xid Ed,, 129 

Reo. u, Joti BiK Satu . . 1 Bom., 37 


2 . 


JPenaltg.- 


-Attesiing wit- 
t and persons drafting documents . — The words 
in section 3 of Act X of 1862, “ unless in any case in 
which a higher penalty is imposed,” and “ not exceed- 
ing,” apply hoiih to the penalty of RlOO, and one 
higher than ten times the value of the omitted stamp. 
Attesting witnesses and persons who draft documents 
and note the fact %vith their signatures at the foot do 
not come within the words, “ make, execute, sign, or 
he a party to,” used in the section, and are therefore 
not punishable under it. Anonymous 

[3 Mad., Ap., 27 


STAMP ACT, X OP 1862, s. M^^continued. 
parties, if the contents of the instrument show that 
the title is a misnomer. Pendse n. Malse 

[3 Bom., A. C., 94 

4^ ; Single document contain-^ 

ing two contracts and hearing one stamp. — Allowance 
of value of stamp . — Where a document contained 
two distinct contracts requiring separate stamps, hut 
the whole was impressed with one insufficient stamp, 
it was held that this stamp might be taken into ac- 
count in making np the aggregate of the stamps re- 
quired. Balaji Mahajdbv V. Keishnaji bin 
Chimnaji . . . .6 Bom., A. C., 95 

5 , Copies of record of cri^ 

mindl trial. — Liability to stamp duty . — With the 
exception of the depositions of the witnesses and 
the documentary evidence and copies of the final sen- 
tences or orders passed by Criminal Courts, which 
parties desirous of appealing from such sentence werti 
required by section 416 of the Code of Criminal Pro- 
cedure, 1861, to file with their petitions of appeal, 
when the party who was desirous of appealing was in 
coiihnementi under the operation of the sentence or' 
order at the time that he applied for a copy of the 
same, it was held that copies of any part of the record 
of a criminal trial could only be furnished to appli* 
cants on stamp paper. Anonymous 

[4 Mad., Ap., 58 


6 . 


Transfer of tenure, — Ad'‘ 


3. 


and s. 52,— Owwm'ow to 


get sanction of Collector . — A prosecution under sec- 
tion 3, Act X of 1862, not having been authorised by 
the Collector of the Stamp Revenue for the district or 
any other officer specially authorised by the Govern- 
ment in that behalf was held to be, under section 52 
of that. Act, irregular. Queen v. Adjoodhya Per- 
BHAD 2 H. W., 188 

-Documents improperly 
stamped. — Evidence, Admissibility in . — Documents 
not hearing proper stamps under Act X of 1862 are 
not admissible in evidence even to show the terms of 
the deed as against the party producing the same. 
OoMBAO Singh v, Methab Koonwer 

[3 Agra, 103a 

Act XXXVI of mo.— 
-A bond stamped sub- 
sequently to the institution of a suit is valid, under 
the provisions of the Civil Procedure Code and of the 
Stamp Acts of 1860 and 1862, provided it be proper- 
ly stamped when produced at the first hearing of the 
suit and when the Court is asked to receive it in evi- 
dence. Atmaeam Gulabeai V. Amiechand Rup- 
CHANB . , . . 3 Bom., A* O., 92 



missibility in evidence . — The transfer of an under- 
tenure, endorsed upon the back of the tenant's pot-« 
tab, is not admissible in evidence, unless it be stamp- 
ed as though it were a separate deed. Tetai Abom 
V. Gagai Gura Chawa . 3 B. X». B., Ap., 30 

S. C. Pitayb Ahung V, Gieghee Kobe Ajooah 

[II W« B., 365 

7. Surrender of equity of 

redemption . — Unstamped endorsement . — -Where the 
defendant executed in favour of the plaintiff what 
purported to be a deed of absolute sale, but an ikrar 
executed contemporaneously reserved the right of re- 
demption to the defendant, and the plaintiff alleged 
he had surrendered it by returning the ikrar , — Held 
that as the original deed was, on the face of it, an ab- 
solute sale, and as the effect of it was merely con- 
trolled by the ikrar, the return of the latter extin- 
guished the equity of redemption. A separate docu- 
ment requiring a separate stamp was unnecessary. 
Raj Coomab Singh v. Ram Suhaye Roy 

[liW.R.,151 

S, 15, cl, 0 , — Application for remis- 
sion of stamp duty in pa'iiper suits . — It is not the 
duty of a Civil Court to receive and submit to the 
Board of Revenue an application from a pauper 
plaintiff for remission or mitigation of penalty Under 
the stamp law; the pauper should himself make timely 
application under clause 6, section 15, Act X of 1862. 
Golam Gueeooe V, Eeram Hossein Chowdhey 

[IOW.B.,358 

^.17. 

Acts— Stamp Act, 1862. 

[3 Bom., O. a, 153 
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STAMP ACT, X'OP 1862, s. ri^co7iUmea. 

1. — — Insufficient stam^p, — Section 

17 of Act X of 1862 only applied to the reception of 
documents under section 15, which had been insuffi- 
ciently stamped, not to documents on which there was 
no stamp. Such documents should not he received 
at all. Lami Singh Akeam See 

[8 B. L. E„ A. C„ 285 : 12 W. R., 47 

2, Intention to evade stamp 

laws, — A bond executed between a plaintiffi who 
sued upon it and the defendants, contained the follow- 
ing clause : “ And inasmuch as we (the defendants) 
are urgently in want of money, and are unable to 
procure a stamp at the moment, we have executed the 
bond on plain paper. Should it be necessary for you 
(plaintiff) to bring a suit against us, whatever penalty 
you may have to pay shall be made good by us, with 
interest.^^ The Small Cause Court Judge, before whom 
the case was tried, considered the above clause in the 
bond to be evidence of an intention between the 
parties to avoid the stamp laws, and refused to re- 
ceive evidence to the contrary. He also refused to 
admit the bond in evidence. Held^ on reference to 
the High Court, that the clause in question did not 
amount to an agreement to evade the stamp laws. 
The Judge might have inferred from it that it was 
the intention of the parties to evade the stamp laws, 
but in that case he should have heard evidence to the 
contrary. Sashi Bhushan Baneejee v. Taeachand 
Kae . 3 B. L. R., A, C., 829 ; 11 W. E., 553 

8. Intention to evade payment 

of duty, — A Court to which a document is tendered 
in evidence under this section ought not to reject it, 
unless it clearly appears that there was an intention 
to evade the payment of stamp duty. Royal Bank 
OE India u. Hoemasji Khaesedji 

[8 Bom., O. C., 158 

4, - i — Fermission to pay penalty 

where document is Whether permission 

to pay the stamp duty and penalty can be given in 
the case of a lost instrument. Aeunachillum 
Chbtty V, Olagappah Chetty , 4 Mad., 312 

5 ^ — Fiundi, — Inadmissibility in 

evidence for want of stamp. — The plaintiff brought a 
suit against three defendants under the following 
circumstances : The third defendant was the tenant of 
a village under the second defendant, the first defend- 
ant being the agent and manager of the second 
defendant, The third defendant owed the second 
defendant a sum of money on account of rent, and 
drew a hundi on the plaintiff for HI, 000 to be paid 
to the first defendant or order, and containing these 
words : “ For whinh amount I shall deliver over to 
you grain in that village and its hamlets, and for 
which the Dewan (first defendant) will issue an 
order to the above eff ect.^^ The hundi was upon a 
one-anna stapap. Plaintiff on receipt of this hundi 
drew upon the back of it another hundi upon bis 
mother-in-law, in the following terms : “ On demand 
please pay to Mahomed RadhamatuUa Shaih, Dewan 
of Venkatagiri (first defendant), or to bis order, the 
within-mentioned amount for grain to be supplied me 
by Mr. Ward (third defendant) on the order of the 


STAMP ACT, X OP 1862, s. Vt—coniimed» 

said Mahomed Hadhamatulla Shaib, the Dewan of 
Venkatagiri.” This was signed by t.ie plaintiff, 
and beneath his signature was that of the first de- 
fendant. The amount mentioned in the hundi was 
paid to the first defendant j the second hundi was 
unstamped. 'The plaintiff's case was, that the first 
defendant entered upon a binding engagement with 
Mm to deliver, or permit tbe delivery, of grain of the 
value of HI, 000, and that he failed" to fulfil his en- 
gagement. The Civil J udge decreed for the plaintiff. 
On appeal, — Field by the High Court, reversing the 
decision of the Civil Court, that the second hundi 
was not admissible in evidence, not being stamped, 
and that there was no evidence of such an agreement 
as that relied on by tbc plaintiff. Mahomed Haha- 
MATULLA r. Waed . . .5 Mad., 391 

0, and S, 15. — Intention to 

evade payment of duty.— Jurisdiction, — In a suit 
brought in a Small Cause Court to recover money, 
being a debt secured by a hissab entered on a leaf of a 
khattah book, where tbe defendant objected to the 
admission of the leaf as evidence, because it did not 
bear a proper stamp, — Held that, under sections 15 
and 17, Act X of 1862, it was competent to the Judge 
to find, on the facts before him, whether the absence 
of the stamp was owing to an intention to evade pay- 
ment of the stamp duty, and that no question arose 
for reference to the High Court. Baj Chundeb 
Shaha V. Gobind Chunpbe Koolal 

[13 W. R., 102 

7^ Insufficiently-stamped do^ 

cument. — Procedure. — Admissibility in evidence, — 
.The plaintiff sued his elder brother for a share in 
certain family property. The defendant raised a 
question of family custom, and relied on a certain 
deed of release whi^i he said the plaintiff had given 
him, bnt the existence of which the plaintiff denied. 
That document was not stamped, though on the face 
of it it stated that it was to be stamped. X"o objection 
was taken on that score to the document before the 
first and the lower Appellate Courts, wdio considered 
that the document was a genuine document executed 
by the plaintiff. After its production, it had an in- 
sufficient stamp of two annas put upon it. The 
High Court, ou appeal, left the deed as part of the 
evidence in the case, but qualified its effect and the 
extent of its operation by making it a deed of release, 
releasing so much of that which the plaintiff might 
otherwise claim as would be covered by the insuffi- 
cient stamp of two annas. Held that the High 
Court might either have refused to admit the docu- 
ment for Want of a stamp, or — which would be more 
correct — it might have required it to be properly 
stamped and the penalty paid into Court; but the 
course taken was entirely without precedent, without 
principle, and without authority, Mantappa Xad- 
GOWDA V, Baswanteao Nadgowda 

[15 W. B., P. C., 33 ; 14 Moore’s I. A., 24 

g. 22. — Promissory note. — Interest., 

— A promissory note is sufficiently stamped if tbe 
stamp covers the principal sum named in the note 
without reference to the interest. Gomez v. Young 
[2 B. U O. C., 165 ; 12 W. B., O. 0., 1 
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STAMP ACTj X OP 1862, s. 22 — continued 

2. — ^ ProQnissor^ note. — Admis- 

sibility in evidence. — A. jB.j by an instruraent in 
writing, dated 6th August, promised to pay C. D.. 

demand, ©4,310-13-3. In the margin of the 
instrument was written due 30th August" and an- 
nexed to A. BJs signature was the following memo • 
‘‘The sum of ©4,310-12-6 only, forty-five days from 
the 5th of August.^’ Meld that the instrument was 
properly stamped as a promissory note payable on de- 
mand, and ought to have been admitted in evidence. 
Per Peacook, 0. J. — A promissory note payable on 
demand ought to be stamped as such, notwithstand- 
ing there may be a collateral agreement between the 
parties that the holder will not present it for a "-iven 
time, or if paid on demand that the maker shfSl be 
entitled to discount. Chandeaeant Mookeejee 
Kaetikoharan Chaiee 

[5 B. L. R., 103 : 14 W. R., O. C., 38 


3. 


note . — 


Where the wording of a promissory note bear- 
ing a one-anna stamp appears to be ambiguous as to 
whether it is payable on demand, the Court will take 
the evidence of the parties as to the intention, and 
will then decide ’whether it is properly stamped. 
Under such circumstances the Court will take evi- 
dence of usage. Bank oe Hindustan, China, and 
Japan, v. Sedgwick . 1 lad. Jur., M. S. 107 


s. 20. 


See Compromise— Compromise of Suits 
UNDER Civil Procedure Code. 

[1 Mad., 127 
12 W. R., 376 

Jlefufid of stamp duty, ---Com- 
mencement of suit.— Held that, for the purpose of 
refund of half stamp duty under section 26 of Act 
X of 1862, the hearing of a suit in a Small Cause 
Court commenced when proof of the service o£ the 
summons was taken on the day appointed for the hear- 
ing,* and where proof of the service of the summons 
had been previously taken, it must be considered as 
taken at the commencement of the proceedings on 
the day appointed for hearing. Amirchand Jamna- 
DAS V. Maggan Amthu . 4 Bora., A. C., 176 

~ Might to recover on contract 

only amount covered by stamp ivhere stamp is op- 
tional— \NhevQ a written contract liable to an option- 
al stamp is put in evidence by the defendants, the 
plaintiffs cannot recover a larger amount under it 
than (if stated) the optional stamp upon the instru- 
ment would have been sufficient to cover. In a suit 
for the recovery of money due under a written contract 
the defendants admitted that a sum of ©6,328-4-0 was 
due to the plaintiffs, subject to certain deductions 
which they claimed to he entitled to set off against 
the plaintiffs’ claim. The defendants put in evfdence 
the wantten contract, the stamp upon which was only 
siimcient to cover the sum of ©5,000. Held that 
admission of the defendants, the 
plaintiffs could only recover ©5,000 in the suit 
Kistnasamt Municipal Commissiombs 

JOB THE Town op Mabbas , .4 Mad., 120 


STAMP ACT, "K. OP 1862 — continued. 

— - 3. Appeal on valuation of claim. 

-Under section 32, Act X of 1S62, an appeal relat- 
ing to valuation of a claim can be entertained 
by the High Court. Basoo Mad Pubosh v. Hdeef 
UW.E.,479 

; ^•—^'^risdiction of Col- 

CrimmaZ Procedure Code 
application 

was made to a Collector under section 50, clause 2, 
Act X ot 1862, to replace a damaged stamp by a new- 
one. As It appeared that the stamp had been tarn- 
pered with lor fraudulent purposes, the Collector 
made over the parties to the Magistrate for trial 
Held that the document not having been given iu 
evidence m any proceeding in Court, the Collector 
was not bound .to proceed under sections 169 171 of 

mLanSbn' 

[8 B. L. E., A. Cr,, 6 : 11 -W. E., Cr., 48 


~ - sell. A., cl. 1. — Promissory note for 
payment of grain.—Ao. instrument in the form of a 
promissory note for grain should he stamped, under 
article 1 of schedule A of Act X of 1862, with a 
stamp of the value of one rupee. Lachieam Jaya 
SANGJ ii;.©AMJi BIN Shivaji . 6 Bom., A. C., 107 


T ^.—Petition for a lease. ' 

-111 a suit for payment of rent for use and occupa- 
tion of land,_where the basis of plaintiff’s claim was 

tor a kabuhat, the agreement produced as evidence 
of the contract, not being the deed of contract itself, 
was ^leld to be not liable to be stamped under article 
3, schedule A, Act X of 1862. Choonee Mundur v 
ChundeeLall.Bass. . . 14 W. R. 334 

Affirming on review S. C. 

t’. -1 J? , r ’*• — agreement. — Mond. 

In a smt for breach of contract to cultivate and 
deliver mdigo, for recovery of the amount specified 
in the contniet,— Held, the stamp duty depended on 
^e amount of consideration for the under takino- 
Boyle y. Mundaree Mundul 

[6 W. B., s. a a Ret, 10 

2 . 


14 W. R., 178 
"7 4.— Agreement.— Bond. 


„ .. , cl, 15. — Aaree- 

ment to supply cotton.— An agreement to supply cotton 
m eousideration of a sum of money received should be 
stamped under article 4 and not under article 15 

S bh;/;*'' SahsuddinSultIn ': 

EamjiBhka . . . 5 Bom., A. C., 151 


7 j ".j . . 10 - — Promissory note . — 

Ao»ii.-A promissory note, attested by a witness, does 

18F2'Th''d stamped as a bond under Act X of 

Se ‘S L The words in that 

clause, not being a bond, instrument, or writing 
bearing the attestation of one or more witnesses ” 
lef erred only to the preceding woi-ds, “other order 
or ohhgatiou for the payment of money.” Also the 
words “hearing the attestation of one or mte wij! 

writSo-”™^ “instrument or 

writing, and not to the word “bond.” Gladstone 
ti. Sadoo Chton Dura . 2 Ind. Jur., W. &! 203 
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SO? AMP ACT, X OP 1862, sell.' A., ol. 10 

— contimed^ 


STAMP ACT, X OP 1862, sell. A^^oonti- 

nued. 


2, — Promissory note. — In 

a suit, brought by a joint-stock company in lk|uida- 
tion against a former director of the company, for 
K27, 30,000 on a promissory note, dated the 1st of 
March, and purporting to be paid on demand; but 
with the words in pencil ‘‘due 4th June^^ put on it, 
the same day it was signed, in accordance with an 
understanding between the defendant and the other 
directors that they would not press him for payment 
before the latter date, and signed by the defendant 
some days after the day it bore date,-— that a 
one-anna stamp was not sufficient, under schedule A, 
clause 10 of Act X of 1862. Eastern Financial 
Association v, Pestanji Cubsetji 

[3 Bom., O. C., a 

3^ Written direction hy 

master to servant for payment of money. — A written 
direction given by a master to a servant for the pay- 
ment of money belonging to the former in the hands 
of the latter was held to be not an order for the 
payment of money within the scope of the terms 
used in clause 10, schedule A, Act X of 1862, as 
amended by Act XXVI of 1867. Putbulwant IIao 
V. Fiottehoodbeen . 1 W., Ed. 1873, 143 

art. 12. — Security bonds 

for costs of aypeal to Privy Council, — Security 
bonds for costs of appeal to the Privy Council come 
witliin article 12, schedule A, Act X of 1862, and 
ought to he executed on a stamp as therein specified. 
SOONJHAEEE KOONWUE V. liAMESSITE PaNDEY 

[5 W. R., Mis., 47 

2, " - el. 12 . — Solehnamah ad^ 

mutiny satisfaction of decree. — Petition. — Agree- 
ment. — Act XXVI of 1867 i art. 10. — In a suit upon a 
bond for B40 with interest, the defendant filed a 
solehnamah admitting that the amount due from 
him was li25, and agreeing to pay that sum by in- 
stalments. Seld that the solehnamah was not a 
petition within the meaning of article 10, Act XXVI 
of 1867, hut an agreement within the meaning of 
schedule A of Act X of 1862, and was liable to a 
stamp dnty of 2 annas as for an instalment bond. 
Manice Chfndee Roy. v. Lalemon Sheieh. 
Punch ANUN Sieoae v, Gunesh Mundul 

[6 W. R„ 214 

cl. 15. 

See SCH. A, CE. 4 .5 Bom., A. 0., 151 

cl. 13 ^ — Penalty. — Ohligation 

for payment of money . — Where the parties to an 
agreement added to the stipnlations which it contained 
a provision whereby a. sum of money was made pay- 
able by way of fine or penalty, in the event of the 
non-performance, at the appointed time, of the work 
contracted to be done, such a provision was held to be 
In the nature of an obligation for the payment of 
money, and for the due execution of work within the 
meaning of article 18 of schedule A of the Stamp 
Act, X of 1862, and required an optiooal stamp. 
CoEEiNS V, Bswan Singh . . 2 W, W., 465 


,cl. 42. — Lease. — Instrument 

purporting to create relation of landlord and tenant. 
— Where a widtten instrument purported to create 
the relation of landlord and tenant for five years, the 
plaintifP^s (lessor^s) tenure being that of a mirasidar, 
that is, an hereditary tenancy under Government, 
determinable on default in payment of the propor- 
tion of the Mothee Faisal assessment payable for 
the land, — Meld that the wTitteii instrument was a 
lease, and was not liable to be stamped, by virtue of 
the exemption of article 42, schedule A, of Act X 
of 1862. Saminathaiyan v. Saminathaiyan 

[4 Mad., 153 

cl^ 43 , — Sanad to gomasMa 

to collect rents. — A sanad, which authorised a go- 
mashta to collect rents, and to sue for them, requires 
to he stamped. Such a sanad required a four-rupee 
stamp under article 43, schedule A, of Act X of 1862. 
Rag-hu Randan Thakue v. Ramchaean Kapali 
[1 B. B. R., P. B., 55 : 10 W. E., E. B., 39 

2, — Instrument operating 

as potcer of attorney. — J. M. executed in favour of 
P. an instrument authorising P. to recover, by suit 
or otherwise, from Messrs. W. and W,, a sum of 
R22,500 (or thereabouts) which contained this clause : 
“ From whatever sum P. may recover from W. and 
N. he is to pay himself the sum of R8,640 which is 
due to himself, and also the expenses he may incur 
in making recovery, and he is to hand over the surplus 
to me.'’’ Meld that the above instrument operated 
as a power of attorney and not as an assignment, 
and was properly stamped under Act X of 1862, 
schedule A, article 43, with a stamp of R4. Pes- 
TANJi Manchaeji Wadia V. Matchett 

[7 Bom., A. C., 10 

el.*’54. — Deed of partition . — 

Mach shareVs copy of an instnmient. — Under Act 
X of 1862, schedule A, article 54, each sharer’s 
copy meant each sharer’s part as exemplification of 
an instrument executed in duplicate, triplicate, &c. 
Where a document, bearing the date June 1863, and 
purporting to be a deed of partition between two 
brothers, was unstamped, — Meld that it should be 
stamped as each sharer’s copy of an instrument 
under Act X of 1862, schedule A, article 54, 
Nabayan Raghunath V. Kashinath 

[I. li. R., 8 Bom., 299 

X, scR, B, el. 11. — Suit for de- 

claration of title to portion of land paying revenue 
to Government. — Piterest in landa—A suit for the de- 
claration of title to a fractional share in a zemindari 
paying revenue to Government is not a suit “for 
lands forming one entire mehal or a specific portion 
thereof with a defined jurama such share being 
“an interest in land” should be valued according to 
the provisions of note (c), clause 11, schedule B, Act 
X of 1862. Raj Chunde Roy v. Chundee Churn 
Naie 8 W. R., 437 

2 , — p i e fo r obtain" 

ing copy of c^ecre^.—The rule of Circular Ro. 31> 


l 
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STAMP ACT, X OP 1862, sch. B., cl. 11— 

continued, 

dated 3rd October 1864, that the time allowed for 
obtaining a copy of judgment or decree shall not 
begin to count till the whole of the requisite pieces 
of stamp paper are put in, was held to extend also to 
plain paper filed under the general rule at end of 
schedule B, Act X of 1862, when the copy cannot 
be comprised within the stamp paper put in. 
Chfmxik Chowdhey V, Am Azim . 9 W, B., 138 

Suit for resum'ption,-^ 

— A suit to resume lands as lakhiraj 
fell in respect of stamp duty, under clause (d), sec- 
tion 11, schedule B of Act X of 1862. The term 

revenue” in clause (d) must be read as meaning 
revenue or rent, whether to Government or to a 
zemindar. Gopee Mohun Mojoomdab r. Mackin- 
tosh 9 W. B., 895 

STAMP ACT, XXVI OP 1867. 

1, Pra etiee , — Filing 'petitions. — Peti- 

tions of appeal might be filed on several stamps suffi- 
cient to make up the full amount required by law, 
even though the petition was written on one paper. 
Taeinee CHiraN Nyaba Chijspxjtty v. Taeanatii 
Gooho , . . . . 12 W. B., 449 

Dawd Am V. Nabie Hossein . 16 W. E., 153 

2^ Afode of mahing up 

stamp dutg.-— Case xohere one stamp of full value is 
amilahle . — When a stamp of the full value is 
available, parties ought to use as small a number 
of stamps as they can. IvHAjooKOONissJi*®. Rohim- 
OONISSA .... [16 W. B., 152 

— ... jpiaint, — Insufficient 

stamp.— T uqvq is no illegality in the reception of a 
plaint engrossed on insufficient stamp paper, if the 
full amount of the stamp duty has been i^aid at the 
time. Gobind Kfmae Chowdhey v. Haegoeal 
Nag , 3 B. Ii. R., Ap., 72 ; 11 W. E,., 637 

4, Appeal presented before 

Act came into force but returned for irregularity , — 
Where, owing to an irregularity, a petition of appeal 
was returned before the Stamp Act, XXVI of 1867, 
came into force, and the appeal was not filed until 
after tliat Act came into force , — Held that the apj^eal 
must be filed on a stamp of the amount prescribed by 
the new law. Abahbun Dey v. Golam H ossein 

..... 7-W.B.,461 

See Fagan v. Chundeb Kant Baneejee 

[7 W. B., 452 

In the matter of the petition of Sreenath 
Ror Chowdhey . . . 7 W. B., 462 

5, -— I (^opg of decree and order 

for execuhon. — Certijicate of amount remaining due. 

Act XXV I of 1867 required that copies of the decree 
and of the order for execution should he stamped % 
the certiticate as to any sum remaining due under a 
decree required no stamp. Ven Kata Sobia v. 
feiVAEAMAPPA . . . . 4 jjAad., 331 

6, (jQplQg of documents for 

purpose of appeal in criminal case. —The exemption 


STAMP ACT, XXVI OP 1867.— Praetiee.- 

coutinued. 

of the Government of India, dated the 19th Septem- 
ber 1870, cannot be extended to copies of the state- 
ment of evidence and grounds of conviction. Persons 
desirous of obtaining copies of such documents for 
the purpose of appeal must furnish stamped paper on 
which the copies are to be written. Anonymous 

[0 Mad., Ap., 12 

— sell. B, cl. 6, art, 10. — Applications 

for copies of decree. — Applications to the High 
Court for certified copies of the decree and judgment 
might he engrossed on a stamp of one anna, under 
clause 6, article 10, schedule B, of Act XXVI of 
1867. In the mattes of the petition of Turif 
Biswas . . • . . 7 W. B., 455 

1^ Mazinama admitting 

satisfaction of decree. — Petition. — After instituting 
a suit on a bond for R32 with interest, the plaintiff 
filed a razinama stating satisfaction of his claim and 
withdrawing the suit, — Held, the razinama was 
rather of the nature of a petition than of an agree- 
ment. Punchanttn Siecab V. Gunesh Mhndud. 
Manick Chundeb Roy v. Lallmon 8heikh 

[8 W. B., 214 

2. Fetition setting forth 

terms of parol agreement. — A document in the shape 
of a petition to a Court setting forth an arrangment 
come to between the parties in a suit, may be received 
in evidence in support of a fresh suit founded upon 
the agreement recited in such petition, although only 
stamped as a petition, it not appearing that the 
agreement recited was made in writing. Ramdyal 
V. Dhoobey Jhaunnan Lad . 3 N. W., 14 

cL 11. 

See Cases under Valuation op Suit. 

2, Petition of special 

appeal to High Court, appellate side. — Petitions of 
special appeal to the High Court at Bombay, on its 
appellate side, had to. be stamped according to the 
scale contained in clause 11 of schedule B of Act 
XXVi of 1867. Ex PABTB Desai Kalyaneai 
Hakumateai • . • ^ Bom., A. C., 146 

2, Hotice of cross-appeal, 

— Though a notice of a cross-appeal may be lodged 
with the Registrar of the High Court previously, 
the objection itself had, under section 348, Act 
VIII of 1859, to be taken at the hearing of the appeal, 
and to bear the stamp required by section 6, Act 
XXVI of 1867. Lulbet Singh v. Ali Reza 

■ [8 W. E., 322 

Bashomonee Dosseb V, Chowdhey Junmo- 
JOY Mdllick . . .0 W. B., 356 

AbDOOL GUNNEB 13, GoUE MONEE pBBIA 

[9 W. B., 375 

3 , Hoiioe of objections by 

respondent. — When the appeal of an appellant was 
against the whole of the decision of the lower Court, 
and upon the full value of the original suit, no ad- . 
ditional stamp duty was required in respect of the 
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STAMP ACT, XXVI OP 1867, sch. B., 

cl. 11 — continued, 

respondent’s objection under section 348, Act VIII of 
1859. Anund Mohuk Chatteejee v, Sxjtto Ram 
Mozoomdae , . . .8 W. E., 124 

^4, art 11 cl. Q-Ohjec- 

tions hy respondent. — Pauper respondent . — !Note 
(e) to article 11, schedule B, Act XXVI of 
1867, contained no reservation as to the stamp duty 
to be levied on a petition of objection under section 
348, Act VIII of 1859, filed by a pauper respondent. 
Eashomonee Basses ■«. Chowdhey Junmojoy 
Mullice , . . . .9 W. R., 356 

5, Plaint , — The object of 

the note to article 11, schedule B of Act XXVI .of 
1867, \Vuis to prevent appeals only where the question 
merely related to the amount of stamp to be im- 
pressed upon the plaint. Gollectoe oj? Sylhbt 
■0. Kali Kumae Dutt 

[7 B. L. R., P. B., 663 : 16 W. R., P. B., 10 

Contra, Madhusfdan Chuckeebutty v. Ey- 
mani Da si 

[7 B. B. R., 664, note : 13 W. R., 415 

^ _j_pplication under Act 

VIII of 1859, s. 280. — A. had been dispossessed of 
certain laud, in execution of a decree, which B. had 
obtained in a suit against 0. under section 15, Act 
XIV of 1859. A. applied, under section 230, Act | 
VIII of 1859, to recover the land. Meld, no stamp ' 
was necessary on A.'s application. Bkahma Mayi 
Debi V, Baeeat Siedae ._4 B. L. R., P. B., 94 

7. ^ X of 2859, s. 25> 

Petition under. — An application nnder section 25, 
Act X of 1859, for the assistance of the Collector in 
ejecting a ryot, was nob a suit ; and therefore the 
Eevenue Courts could receive such petitions en- 
grossed on a stamp paper of the value of 8 annas. 
Pyaei Mohan Mookeejeb r. Kina Bewa 

[2 B. li. R., A. 0., 226 

S. C. Peaey Mohun Mookeejee Kena 
Bewah . . , .11 W, R., 90 

3^ Document, Descrip- 

tion of . — Ciml Procedure Code, 18i59, s, 40 — Meld 
that the description of a document delivered to the 
Court, under section 40 of the Code of Civil Pro- 
cedure, 1859, was neither a petition nor an application 
liable to duty within the meaning of the Stamp Act. 
Chotalal Amritlal V, Bombay, Baroba and 
Central India Railway . 5 Bom., A. C., 101 

9^ ■ Complaint preferred 

ly Miinsif under s. 168 of Criminal Procedure Code, 
1861. — A complaint preferred by a Munsif under 
section 168 of the Criminal Procedure Code, 1861, need 
not, though it did not hear the seal of the Munsif’s 
Court, he on stamped paper. Ee&. v. Sajjan 
TALAD ViTHU . . ,5 Bom., Cr., 104 

STAMP ACT, XVIII OP 1869, 

See General Clauses Consolidation 

Act (I OE 1868j, s. 3 . 7 Mad,, Ap., 9 


STAMP ACT, XVIII OP 186B-contimed. 

1. — - — Insuffieienay of 

stamp. — The Cjvil Court is authorised, under Act 
XVIII of 1869, to receive the proper amount of 
stamp which should have been affixed on a plain- 
tiff’s pottah under the law in force when it w-as exe- 
cuted. Mahomed Eijah v. Collector oe Chitta- 
ooNa . 6 B. L. R., Ap., 117 : 15 W. R., 116 

2, - Agreement executed hoik 

in ^England and India. — Liability to stamp duty . — 
Admissibility in evidence. — An agreement was first 
executed. in Englaud by D. and M., and by A,, the 
senior partner in the firm, and stamped with the 
stamp required by English law for agreements exe- 
cuted in England, and it was subsequently executed 
in India by B. and C., tlie other two partners, but 
not stamped with an Indian stamp. Meld that the 
agreeiiieiit was liable to Indian stamp duty, and was 
not admissible in evidence unless and until the pro- 
pei- stamp duty and penalty under Act XVIII of 
1869 were paid. Oahes v . Jackson 

[I. L. R., 1 Mad., 134 

3^ Orders on tenants to pay 

rent to person to lohoni landlord has executed release. 
— Orders upon tenants to hold themselves responsible 
to a particular person to whom a release Las been 
made by tbeir landlord, are not documents which the 
law requires to be stamped, and ought not to be 
rejected as evidence on the ground of their not being 
stamped. Bukshee Kunnee Lall «. Thakooe- 
NATH Sai . , . . .25 W. R., 80 

1 . s, 3 ^ art. b.^Bond.— De- 

finition of bond. — The definition of the word bond ” 
in the Stamp Act of 1869 is not exhaustive ; the word 
“ includes ” in article 5 of section 2 has an extending 
force, and does not limit the meaning of the term 
to the substance of the definition. In the mattee 
OF THE Petition op Nasibun. Nasibun v . Peeo- 
suNKER Ghosb . . I. B. R., 8 Calc., 634 

2. — Entry of loan in 

account bools. — Entries of loans in account books 
cannot be treated as bonds^ within the meaning of 
article 5, section 3 of Act XVIII of 1869. Queen 
V. Buldeo . . . . 2 ISt. W., 453 

art. 11. — Conveyance . — 

An instrument, which purports to convey two or 
more properties for a sum of money, composed of 
items described in the instrument as the values of 
those properties, is simply a deed of sale coming 
under the definition of “conveyance” in Act XVIII 
of 1869, section 3. The stamp duty, properly leviable 
upon such an instrument, should, therefore, be calcu- 
lated upon tbft aggregate sum specified therein, and 
not upon the various items composing that sum. In 
EE Tukaeam Haei Atee . 10 Bom., 354. 

2. Sale certificates . — 

Conveyance. — Mad. Act VIII of i860, ss. S5 and 
40. — Certificates of sale issued under sections 35 and 
40 of Madras Act VIII of 1865 are not conveyances 
subject to stamp duty. Anonymous Case 

[8 S£ad., 112 
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iimied. 

art. 15. — Lease. — 

Contract to pay sum of money in consideration of a 
grant.— A-Xi engagement by a proprietoi* of land to 
pay to a superior a sum of money in consideration of 
a grant of the right to farm dues, in the nature of 
revenue, is a “ lease within the meaning of the 
General Stamp Act, 1869. Collector or Tanjorb 
Eamasamieb . . I. L. B., 3 Mad., 342 

2^ Second lease altering 

first stamped and registered . — After a complete lease 
has been executed, stamped, and registered, if another 
document is prepared and executed with a view to alter 
the first, and substitute new terms so far as the rent 
is concerned, it requires, under the Stamp Act, to he 
itself stamped with the stamp provided for a lease. 
Byjnath Dutt Jha v. Putsohee Bobain 

[20 W. B., 36 

arts. 18 & 26, and scH. 1, 

art. 10. — Mortgage . — Fledge by letters of assign- 
ment of property not in esse. — M., the manager of an 
indigo concern, appointed under section 243 of Act 
VIII of 1859, without communicating with A. and 
A., mortgagees of the concern, and with only the ver- 
bal sanction of the Court, applied to the plaintiffs for 
money, and on the 26tli April the plaintilfs wrote to 
M, that they would make advances to the extent of 
BoOjOOO, upon his assigning to them and giving them 
a Hr St charge on. the first 250 maunds of indigo to he 
mamifactured in the season, and they enclosed a form 
of assignment for JI.’s signature, which ho duly 
signed, and returned to the phiintiffs on the 3rd May. 
This document bore a 2-rupee stamp. In Septem- 
ber and October M. obtained further advances from 
the plaintilfs in respect of other indigo, giving tliem 
similar letters of assignment, which also bore 2- rupee 
stamps. The indigo, when manufactured, was clMim- 
ed by A. and B. under their mortgage, and their claim 
being resisted by M,, who set up against them the 
plaintiiPs rights under the letters of assignment, A. 
and B. brought a suit to enforce the provisions of 
their mortgage-deed. In this suit the indigo was at- 
tached before judgment and sent to Calcutta for side. 
The plaintiffs now sued A., B., M., and the holders 
for sale to establish their first charge in respect of 
their advances to M. upon 360 maunds of the indigo 
on the strength of their letters of assignment. Jleld^ 
per Garth, C. J., and Macphersoh, Jl, that the 
letters of assignment to the plaintiffs were not mort- 
gages within the definition of the Stamp Act, XVITI 
of 1869, and that the proper stamp to be affixed to 
such documents was a stamp of 8 annas. Moran v. 
Mittu Bibeb . . I. L. B., 2 Cale., 58 

p, : 25 ^ — ^Promissory note 

insufficiently stamped. — ^Express contract. — A suit 
on a promissory note payable on demand which was 
not stamped was held to have been rightly dismissed, 
the note being inadmissible as evidence with reference 
to Act XVIII of 1869, section 3, article 25 , — Held 
that in such a case the plaintiff, if be recovers at all, 
must do so on the contract actually made and not on 
any implied contract. Ankur Chunber Rot Chow- 
* BHRY V. Madhub Chtindeb Ghose , 21 W. B„ 1 



— contimied. 

2, Promissory note . — 

Bond. — The defendant having borrowed R50 from 
the plaintiff, gave him, on the 9th November 1878, 
an instrument, which was in effect as follows : 

“ JB. (defendant) writes this ^ rukka^ in favour of A. 
(plaintiff) for R50 cash received, to be repaid on the 
13th November 1878: in the event of default, he 
shall pay interest at El per diem. Held (Sthaet, 
C. J., dissenting) that such instrument was a “ pro- 
missory note within the meaning of the Stamp Act 
of 1869, and not a ^^bond^^ or “an agreement 
not otherwise provided for,^^ within the meaning of 
that Act. Bansidhar n. Bh ali Khan 

[I. L. B., 3 All., 260 

3 . ^ se] 2 , 2 , art. 5.— 

Mote or memorandum acknowledging debt. — Bromis- 
sory note. — Insuffiiciently stamped document, Admis- 
sihility in evidence of. — The plaintiff sold and deli- 
vered certain goods to the defendant. The defendant 
gave the plaintiff, in respect of the price of such 
goods, the following instrument : “ Agra, 14th Nov- 
ember 1877. Due to AT., cloth merchant, the sum of 
E200 only, to be paid next January 1878.^’ This in- 
strument was stamped with a one-anna adhesive 
stamp. The plaintiff claimed in the present suit 
from the defendant R200, and interest on that 
amount at twelve per cent, per annum from the 14th 
November 1877, to the date of suit. Held by Stu- 
art, C. J., and Pearson, J., and Oldeield, and 
Stbaig HT, J., treating the suit as one for a debt, that 
although such instrument was not admissible in 
evidence as a promissory note, as it was insufficiently 
stamped, it was nevertheless admissible as proof of 
an acknowledgment of such debt. Per Spankie, A, 
treating the suit as based upon a promissory note, 
that such instrument, being insufficiently stamped, 
was not admissible in evidence. Kanhaya Lal v. 
Stowell o . . I. L. B., 3 All, 581 

See Benaesi Das v. Bhikari Dass 

[I. L. B., 3 All., 717 

Golap Chanl Maewaree v. Mohohoom Kooa- 

EBE , . . I. L. B., 3 Calc., 314 

and Akbae v. Khan , I. L. E., 7 Calc,, 256 

• S. 4 . — Document executed in foreign 

territory. — An unstamped instrument executed in 
foreign territory, and valid under the law of the 
place of execution, is admissible as evidence in 
Courts of British India, provided it does not affect 
any property situated in British India. (Act XVIII 
of 1869, section 4.) Naeayan Sadashiv r. Bapuji 
Balal .... 7 Bom., A. C., 140 

S. 9. — Account stated. — Interest.— 

Under Act XVII I of 1869, section 9, a one-anna 
stamp is the proper stamp for a document containing 
an account stated, and stipulating for payment of 
interest. Giebhar Naean u. Umae Aju 

[I. L. B., 4 Boni., 326 

1^ 28 . — Admission in written stats'^ 

ment and evidence. — (Quaere. — Although there have 
been decisions in the English Courts upon the Stamp 
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STAMP ACT, XVIII OP 1869, s. 18-co». 

^ tinned. 

Act wliicli support the contention that a defendant's 
written statement and deposition may contain such 
an admission as renders it unnecessary for the plain- 
tiff to put the written contract in evidence, yet do 
not the words of section 18 of Act XVIII of 1869 
prevent such a contention ? Ankue Chtjndee Roy 
Chowdhey V, Madhtjb Chundee Ghose 

L21W. E., 1 

2. and sell, art. 14, and 

sell, II, art. 36. — AdmissibiUt'if of -unstamped 
document for collateral purpose —Tim plaintiff, as 
administrator of D., sued to recover from the defend- 
ants the sum of fi3,000, alleging that, in February 
1878, the said sum had been entrusted to defendants 
Nos. 1 and 2 for investment on D's account, and had 
been advanced by them as a loan to defendant No. 3. 
The defendants alleged that the money was originally 
the property, not of D. hut of the plaintiff himself; 
that he had made it over as a gift to his daughter P., 
hy whom it had been lent to defendant No. 3, and 
that defendant No. 3 had duly repaid it to P. In the 
defendants^ written statement it was alleged that the 
gift to P. had been made in the month of February 
i87S, and evidence to this effect was given at the 
trial. At the trial, however, the defendants also 
alleged that in July 1878 the plaintiff had executed an 
instrument of gift of E3,000 to P, and they produced 
a document, dated 3rd July 1878, purporting to he 
signed by the plaintiff, whereby he made over 113,000 
to P., of which Rl,000 was to be held by P. in trust 
for P. during B’s life, and to be paid back to plain- 
tiff on D.^s death, and the remaining S,2,000 were* to 
be the property of P. absolutely. Wlieii tendered iu 
evidence the document was objected to as being un- 
stamped, and, therefore, inadmissible. Seld that 
the document, though unstamped, was admissible in 
evidence, on the ground that the purpose for which it 
was tendered was collateral to the object of the docu- 
ment, and that its admission did not involve giving 
effect to it as operative between the parties to it. 
Rustomji Eduljee Ceoos v. Ceesetjee Soeab- 
JEE Ceoos . . . I, L. E., 4 Bom., 349 

3, Document referred to as 

basis of suit inadmissihle as being unstamped . — 
Admissibility of other evidence . — Even if a document 
is not admissible, as being unstamped, the plaintiff 
might recover on such part of the case as he could 
make out by other evidence (provided it is recoverable 
with reference to the low of limitation), notwithstand- 
ing that he had in his plaint referred to such tlocu- 
ment as the basis of his suit. Noon Bibee -v, 

Remzin . . . , .24 W. E., 198 

« 

s. la 

Bee Stamp Act, 1879, s. 26. 

[I. L. E., 3 Mad., 342 

. s. 20. 

Bee ksmisLki^v. Coijet — Rejection oe 
Admission op Evidence admitted oe 
Rejected by Coubt below— Unstamp- 
ed Documents . I, L. B., 4 Calc., 213 


STAMP ACT, XVIII OP 1869, s. 20-co«» 

tinned. 


Hundi. — Insufieieni stamp, 

— Dmdence. — Denalty. — Insufficiently-stamped Imii- 
dis connot be received iu evidence even on payment of 
a penalty under section 20 of Act XVI II of 1869. 
Mothooba Mohun Roy m Peaey Mohun Shaw 
[I. L. B., 4 Calc., 259 : 2 C. B. B., 409 

2. Dond loritten partly on one 

and partly on another paper. — Deficiency in stamp. 
— A bond wu'itten partly on one and partly on another 
stamp paper, the two aggregating the proper stamp 
leviable, was tendered in evidence witlioiit the certi- 
ficate required by section 49 of the Stamp Act. Retd 
that there was a deficiency in the stamp on the bond, 
and therefore a liability to the penalty under section 
20. The denciency must be calculated to be equiva- 
lent to the diiierence between the value of the stamp 
on one of the papers, and the whole value chargeable. 
Anonymous . . . . T Mad., Ap., 88 

3. Lost deed proved to he 

unstamped. — In cases where a lost deed is shown not 
to have been stamped, the Court should recpiire the 
same money to he paid, as if the deed itself were pro- 
duced. Haran Chdndbe Bhooeeb u. Russioe 
Ghundee Neog-y . . .20 W. B., 63 

4. and s. 22. — Admission of 

unstamped document on payment of penalty. — Where 
a Suhoa'dinate Judge admitted an unstamped docu- 
ment after payment of stamp duty and penalty under 
Act XVIII of 18G9, section 20, and endorsed on it a 
certificate that the proper stamp had been levied ; hut 
found out afterwards that the original omission was 
owing to an intention to evade payment of stamp 
duty,— that the certificate was not such as was 
contemplated by section 20, and did not make the 
document admissible ; and that the Judge ought, 
under section 22, to have impounded the document 
and sent it to the Collector. Peosunno Nath 
Lahieee V . Teipooea Soondueeb Dabee 

[24 W. E., 88 

s.24aiidss. 29 and 144. — Rvasion 

of stamp laiD. — Fromissory note not duly stamped . — 
That which the Magistrate has to adjudicate upon, 
oil a prosecution coming before him, under section 24 of 
the Stamp Act, is whether an offence against the Act 
has been committed, and wdietlier the prosecution has 
been brought before him hy the proper officer. Any 
person who makes himself liable hy coimnitting an 
offence within the terms of section 29 and the follow- 
ing sections, and who is prosecuted by the Collector or 
other officer duly empowered, may he convicted hy 
the Magistrate under section 44. If an instrument 
called a promissory note or other document of that 
kind and as such liable to the duty imposed by the 
Act is not duly stamped, the person subject to penalty 
is the person who makes it, find not the person in 
wdiose favour it is made. The Magistrate of the 


Special Appeal— Geotjnds op Appeal 
— Evidence, Mode op dealing- with— 
Admission oe Rejection op Evidence. 

[10 Pom., 406 
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STAMP ACT, XVIII OP 1869, s. 24 and j 
ss. 29 and 144 — continued, 

district sliould not limiself try a case in wliicli lie 
instituted tlie prosecution as Collector. Queen 
Nadi Chand Foddar . . 24 W. R., Cr., 1 

— 28, — Document requiring anna 

stamp . — Stamp affixed, subsequently to execution of 
document. — A document wliicli by law requires a one- 
anna adhesive stamp to he affixed, must he received in 
evidence, if, at the time of its being tendered, it 
hears the requisite stamp, even though such stam]> has 
been affixed subsequently to the execution of the 
document. Bhauram; Madan Gopae n. Ram- 
NARAYAN GoPAL . . .12 BOUQ.., 208 

Noor Bibee n. Rumean , 24 "W. R., 198 

Kali Churn Das v, Noeo Kbisto Pal 

[9 O. li. B., 272 

2;^ Po^ver to receive in evidence 

unstamped note on payment of penalty. — Under sec- 
tion 28 of Act XV III of 1869, a Court has no power 
to admit in evidence an unstamped promissory note 
(payable on demand or otherwise) upon the payment 
of the stamp duty, and the penalty laid down hi sec- 
tion 20 of that Act. Dosabhai Kavasji v. Kheb- 
BADji Hoeaiasji , . 7 Bom., O. C., 180 

3^ Promise to pay money and 

grain. — Promissory note. — A document which con- j 
tains a promise to pay money and a certain quantity 
of grain is not a promissory note for the purpose of 
the General Stamp Act, 1869, section 28. Mubtu 
Chetti V. Muttan Chetti 

[I. Xi. B., 4 Mad., 296 

4^ promissory note.-vAdmis- 

sibiliiy in evidence. — In a suit brought on the fol- 
lowing documentj dated 25th October 1869: 

Whereas i, defendant, have borrowed Rl,500 from 
you without interest without a bond, hence I de- 
clare that I shall repay, on or before 15th Palguii, 
the whole amount as one sum and take back this 
chitta : should I fail to repay the amount in question 
on the above date, I will pay interest on the same,” 
— it was objected that the document being unstamp- 
ed under section 3, Act X of 1862, the Stamp Act in 
force at the date of its execution, it was inadmissi- 
ble in evidence; audit was contended for the plain- 
tiiS that it was admissible on payment of the penalty. 
The Judge applied section 28, Act XVIII of 1869, 
and held he had no power to receive it on payment 
of the penalty. Held, the Judge w'as bound to com- 
ply with Act XVIII of 1869, and was therefore 
right in refusing to receive the document. Keld, 
also, the document was a promissory note within 
section 28, Act XVIII of 1869. Nandan Misseb 
V. Chatter Bati . . IS B. Ii, B., Ap., 3S 

S, C. Nundun Misseb v, Chittub Buttee 

[21W.B.,446 

5^ Promissory note. — Insuffi.- 

ciency of stamp. — The followung document, bearing 
a oue-aima stamp, was admitted by the Court of first 
instance and accepted by the lower Appellate Court 
as bearing a sufficient stamp: “ My dear sister M. 
"—Be it known that B750 on account of the fomer 


STAMP ACT, XVIII OP 1869, s. 28 ^eO'nU-> 

nued, 

note of hand and B225 of to-day’s date, amount- 
ing in all to R975, are due to you by me. I pro- 
mise to pay you this sum in two months. I am 
already negotiating for a loan from another place. 
Rest assured, no harm will come to your money, 
and for your satisfaction and security this note of 
hand is given to you. Keep this as a voucher and 
consider the former note of no use. At the time 
of payment this note is to be returned to me.” Held 
that the document was a promissory note and should 
have borne a stamp of 12 annas. The deficiency in 
the stamp could not have been supplied when the 
document was offered in evidence, Makbul Ahmad 
V. lETlKSAEUNNISSA BeGUM . 7 IN. W., 124 

3, Document on one-anna 

stamp. — Admissibility in evidence on payment of 
penalty, — A promissory note upon a one-anna stamp, 
dated in August 1870, provided for the repayment 
of the amount mentioned iii it on or before the 12th 
July 1871. In a suit upon the promissory note, — 
Meld that it 'was not receivable in evidence upon 
payment of a penalty. Chinna Pebumal Naiceeb 
V. annammal • , . .7 Mad., 861 


— s. 29. 
See s. < 


24 W, R., Cr., 1 


1. Prosecution by Collector , — 

Intention to evade payment of stamp duty. — A Ma- 
gistrate is bound, for the purpose of ascertaining 
whether any and what penalty should be imposed, 
to consider whether a person prosecuted under sec- 
tion 29, Act XVIII of 1869, had any intention to de- 
fraud by evading payment of stamp duty. Empress 
V. Dwarkanath Chowdhey 

[I. B. R., 2 Calc,, 899 

2. — — Intention to evade pay- 

ment of duty. — Donor and donee of deed of gift,-^ 
Intention to evade payment of stamp duty is not an 
essential ingTedieiit in the offence described in sec- 
tion 29 of Act XVIII of 1869. Meld that the donor 
under a deed insufficiently stamped was properly con- 
victed, but that the donee had committed no offence 
under the section. Anonymous . 6 Mad., Ap., 5 

ss. 34 & 41 and sell. II, arts. 5 

& 20. — Collateral instrument. — Policy of Insur- 
ance. — Assignment and re-transfer by endorse ment. 
— A policy of insiiraiice bore three endorsements ; 
the first, an assignment of all the right, title, and 
interest of the assured to the P. Bank ; the second, 
a retransfer from the P. Bank to the assured, all 
claims having been satisfied; the third, ai| assign- 
ment by the assured similar to the first assignment 
to Messrs. B. P. S, Co. Meld by Markby and 
Ainslie, «75r, that the first and third endorsements 
were liable, as collateral instruments under schedule 
II, clause 20 of the General Stamp Act, to a stamp 
of one rupee, and that the second endorsement was 
not chargeable with stamp duty. Held by Gabth, 
C. J., that none of the endorsements ■were charge- 
able with duty. In the matter oe Thompson’s 
Policy . . . . I, B. R., 8 Gale., 847 
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STAMP ACT, X¥III ISBB-^contmued. 

ss. 39“4:0. — Promissory note. — BvU 

dence. — A promissory note, not payable on demand, 
executed on unstamped paper, was brought to a Col- 
lector, under section 39 of Act XVIII of 1869, for 
adjudication as to the proper stamp, who, upon the 
payments provided in that section having been made, 
made the endorsement thereon provided in that sec- 
tion. Seld that the irregularity of the Collector in 
making such endorsement did not render such pro- 
missory note inadmissible in evidence. GtRIBHaei 
Das Jagae- Xath . L L. R., 8 AIL, 115 

s. 43. 

See Mag-isteate, Jeeisbictioe oe-~Spe- 
ciAii Acts—Stamp Act, 1869. 

[I. L. R., 3 Calc., 622 
See CoLXiiDTOB . I. L, R., 2 AIL, 806 

“ s. 44. » 

See s. 24) o « .24 W, R„ Cr., 1 

~ s. 49. 

See s. 20 . . .7 Mad., A|3., 36 

L sch. I and sch.. II, art. 11. — 

Bond for payment ofnioJiey. — The plaintiffs drafted 
the following letter, dated 5tli June 1871, and sent 
it to the defendant for signature : I have this day 

sold to yon 500 to 700 cases of first quality of hogs^ 
lard of my manufacture and mark, at 1143 per case 
of eight tins of ten seers each, or two bazar maniids 
nett, as usual, delivery to be given and taken in all 
twelve months, as it is prepared, by instalments of 
forty to sixty cases at a time from my manufactory, 
commencing from this day. Cash on delivery of 
each lot. I engage not to sell any liogs’ lard to any 
party besides yourselves, nor to make any shipments 
* during the term of this contract without first obtain- 
ing your consent in writing, or I will render myself 
liable to yourselves to a penalty of *R5,000 by way of 
liquidated damages, without prejudice to your other 
rights. Should I fail to deliver the hogs’ lard to yon 
according to this contract, and should you fail to 
take delivery in any month of any of the instalments 
of hogs’ lard when ready and after I have given you 
notice in writing, yon must render yourselves simi- 
larly liable to a penalty of iT5,000 as and by wuiy of 
liquidated damages.” This lettei^was signed by the 
defendant;, and, as the plaintiffs alleged, formed the 
contract between them. The letter bore a stamp of 
one anna. In an action for a breach of the contract, 
it was tendered in evidence by the plaintiffs, and ob- 
jection was taken to it that it was insufficiently 
. stamped, and that it required an ad valorem stamp as 
being' a bond for the payment of money under Act 
XVIII of 1869, schedule I. Held, it was a docu- 
ment wdiich required an S-anna stamp only under 
article 11 of schedule II of the Act, and the docu- 
ment w^as admitted on payment of the stamp and 
penalty. Robeet and Chaeeiol v. Shircorb 

[7 B. li. R., 510 

2, Letter assigning chose 

in action o ut of British Lidia, — A letter by which a 
chose in action (a debt) was equitably assigned does 


STAMP ACT, XVIII OF 1889, sch. I and 

sell. II, art. 11 — continued. 

not require a stamp where the chose in action is not 
in British India at the time of the assignment. 
Megji Hanseaj V. Ramji Joita 

[8 Bom., O. C., 169" 

1, Conveyance.-^ 

Shares in puMic company , — ‘‘ No ad 
■valorem stamp duty is payable under Act XVIII of 
1869 upon a conveyance where the consideration con- 
sists of shares in a public company made over to the 
vendor. The word amount” in article 15, schedule I 
of that Act, signifies the sum total, or amount of 
money, forming the consideration, and the words 
or secured ” apply only to cases of mortgages and 
the like, not to an ont-and-ont conveyance. In the 
matter op Poet Canning- Land Company 

[16 W. E., 208 

2^ Conveyance. — Indem- 

nity hond, — Where a document, purporting to he a 
conveyance, and for only one consideration, contains 
wTu-ds which merely express, though very informally, 
the usual covenants for title which every properly- 
drawn English conveyance contains, those w-ords can- 
not he considered as constituting an indemnity hond, 
so as to render the dociini(3iit liable to stamp duty as 
an indemnity bond in addition to the stamp duty to 
wdiich it is liable as a conveyance. Anonymotts 
CASE . . . . I. L. R.J 1 Mad., 133 

sell. II, art 2, 

See sen. I . . . 7B. Ii. R., 510 

1, — j4,cljusiment of ac- 

count.^ — An adjustment of account is not .'uhnissihle 
in evidence unless stamped with a 1-aiina stamp. 
Taeiney Churn Xundy ij. Abdue Rohoman 

[2 C. L. R., 346 

2^ Balance of running 

account. — In a xnnning account, a balance brought 
forward from the close of a previous year is not to 
be considered a neto balance requiring a fresh stamp; 
Act XVIII of 1869, schedule II, article 5, providing 
for one stamp only to he affixed in such a case. 
Indea Chand Aswal v, Kalee Doss AIittee 

[24 W. R., 439 

— Woie or memorandum 

balancing an account. — On the 9th October 1875 
tbe book containing tlie accounts betw'een tbe plain- 
tiff -and defendant 'kept by the plaintiff, was examined 
by the parties and a ba'lance was struck in tbe plain- 
tiff’s favour wdiicli was orally approved and admitted 
! by the defendant. In a suit by the plaintiff for the 
amount of this balance on the basis of the account 
book,” — Seld that the entry of the balance stnick, 
not being signed by the defendant, w^as not a note or 
meinorauduni of the kind mentioned in article 5, 
schedule II of Act XVIII of 1869, and did not 
therefore require to be stamped. Nand Ram v. 
Eam Peasad' . . . I. B. R., 2 All., 641 

4, Sath-chitia, — Balance 

, of accounts.-^ A. Iiatli-chitta, drawn up by only one of 
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STAMP ACT, XVIII OF 1869, scB. II, 
art. 5 — continued, 

two i^arties to a money transaction, and purporting 
to represent the balance of accounts between them, 
but not assented to in any w^ay by the other party, is 
not such a document as is contemplated by clause 5, 
schedule II of the General Stamp Act, and does not 
require to be stamped. Koonjo Mohttn Doss v. 
Krishna Chunheh Shaha . 25 W. R., 361 

Stamp on entry in hath- 

cUUa.—yiiexi an account in a hath-chitta has two 
Sides to it, the one headed amount advanced, and 
the other headed “ amount received and the amount 
actually due on such account varies from time to 
time, and depends upon the relation of the amount 
advanced to the ainount received, and the signature 
or seal of the borrower is affixed to each entry show- 
ing an advance, siicli an entry is nob a note or memo- 
randum whereby any debt is acknowledged to be due, 
and does not require a stamp under article 5, sclie- 
diile II of Act XYIII of 1869. Brojendee Coomar 
Bromomoye Chowdhrani 

[I. L. R., 4 Cale., 885 : 3 C. L. R.., 520 
Bro.to Gobind Shaha v, Golttck Chunder 
• • . I. li. R., 9 Calc., 127 



See Appellate Court— Rejection or 
Admission op Evidence admitted or 

REJECTED BY CoURT BELOW— UNSTiMP- 

ED Documents . I. L. R., 4 Cale., 213 

~ ~ ~ art. 1,— Banh memorandum. 

AeceipL~~A bank memorandum informing one of 
their customers that money has beer, paid to l.is ac- 
count by a third person, and lias l.een credi ted to 

that aceouut does not require to be stamped under 
artieh. 7, scliedule II of Act XVUI of 18fi9 In 
THE MATTER Oe AcT XVIII OP I860 AND OE THE 

DnCOTEN ANTED SERVICE BaNK 

[I. Is. E., 4 Calc., 829 : 3 C. I*. R., 597 

art. II. 

See scH. I . . . 7 B. L. K., 510 

1 

;} j' T’ ~~ to remimer- 

ate pleader for Ins sermces.~m,e,-e a pleader is to 
receive a remune.-ation under a special ai^reement 
eoutanied in h.s vakalatnamah, or in a separate do- 
eummit, the documeut containing the agreement 
must hear a stamp of adequate value, Ncthoo 

Ladd ®. Bhdbeb Pbeshad . . 3 Agra, 286 

o 

, , snd S. 14:,—Jarep. 

ment.-Son^-Wheu an instrument consisted of 
two .p» ts, the first containing a promise to repay 
with interest a sum^ of fil2.8.0, Id the second a 
further promise to give a quantity of grain,— 
that as an agreement the instrument requir’S a 

®‘“"Pq Vl.® of Act xvm 

of 1S69 and schedule II, clause 11 • but th^t I. 

S 7"f r ■ “ 

Stamp ot 2 ^nas, and that, if the promisee 
ahandonod hi.s claim for grain, he could recover upon 

h; jVeIot T 

Ni.Jip.laNtr . . . I.L.e,.,4Bom.,19 


I STAMP ACT. XVIII OP 1869. sch. II 

{ Hrt. 11 — continued. ’ 

3 . ; Bo7id. — Agreement 

with covenant sounding in damages. — An instrument 
containing a covenant to do a particular act, the 
breach of which is to be compensated in damages, is 
not a bond, and requires an 8-anna stamp only. 
Remedies on such an instrument and on a bond dis- 
cussed, Gisborne & Co. v, Subal Bowri 

[I. Ii. R., 8 Calc., 284: 10 C. L. R., 219 

4 

Hondsfor performance of contracts of public works 
—A contract taken by the Department of Public 
Works for the execution of works falls within article 
11, schedule II, Act XVIII of 1869, and must bear 
a stamp of 8 annas. Where a contractor’s sureties 
give bonds for the performance by him of bis agree- 
ment, the bonds are chargeable with duty under 
article 5, schedule I. Anonymous . 13 W. R., 368 

5. _ Eyreewewjf. — A post- 

script to a document contained a stipulation that the 
defendant should return two promissory notes depo- 
sited with him when a certain house Avas given back 
to him in good order. Meld that the document re- 
quired a stamp of 8 annas under Act XVIII of 
1869, schedule II, article 11. Motilal v. Mun- 
shook Kueamchand . I. L. R., 4 Bom., 328 

9. . j^^ceipt for money and 

stipulating payment of ^ interest.-- kp. instrument 
whidi acknowledged receipt of a sum of money and 
provided for the payment of interest at a specified 
rate per mensem, was held to be an agreement falliiiff 
within Act XVIII of 1869, schedule II, article 11. 
Perrier v. Ram Kalpa Ghose . 23 W. R., 403 

_ 0,rt. 13. — iPoioer of attorney 
under Registration Act, 1S7X, s. ^5. —For a power of 
attorney executed under the provisions of section 33 
(«:)^ of the Registration Act of 1871 (Act VIII of 
ISifl) a stamp of 8 annas is sufficient under article 
13, schedule II of the General Stamp Act (No 
XVIII of 1869). In re Keshav Kasinath 

[9 Bom,, 43 

~ art. 15 . — Schedule appended 

to deed of sale.— Collateral instrument . — A schedule 
appended to a deed of sale does not require to be 
stamped under th# provisions of Act XVIII of 1869 
AnoxNymous ... 6 Mad., Ap., 36 

1. -- — Mower of attorney. 

—An instrument authorising a person to receive on 
behalf of another such sums as should become due 
m the course of the execution of a certain work, is 
not an assignment of money, but a power of attor- 
ney and is covered by a stamp of R8 whatever may 
be the amount recoverable under it. Bhaq-vandas 
Kishordas V . Abdul Husein Mahomed Ali 

[I. Ii. R., 3 Bom,, 49 

2. -- Va7calatnama.—A va- 

kalatnama authorising a pleader to receive, durino- 
the course of a suit which he has been empowered 
to conduct, money or documents receivable by bis 
cheat m the ordinary course of such suit or in con- 


I 
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STAMP ACT, XYIII OP 1869, sell. II, 

art. 32 — continued. 

sequence of tlie order or decree of tlie Court in 
sucli suit, does not require a stamp under Act XVIII 
of 1869. Anonymous . I. L. E., 3 Calc., 767,, 

S. C. In the mattee oe Act XVIII or 1869 

[3 C. L. R., IS 

• — art. 38. — Instrument of trans- 
fer. — Tie accused was prosecuted under Act XVIII 
of 1859, section 29, for executing a document on 
insufficiently stamped paper. The document recited 
that, whereas A. and A. have sold to me 2 gundas 
3 cowries of land under a koliahq dated the 9 th of 
Jeyt 1283, in lieu of a consideration of 11695, and 
whereas I have returned to the vendors in all 4 cot- 
tahs of land worth about R25, and whereas in lieix 
of the said land the said vendors have given me 4 
cottahs of zerait land held hy them, now I or my heirs 
“shall have no objection or contest whatever in regard 
to the mutual exchange of lands between the ven- 
dors and me, the purchaser ; hence I have executed 
this chitti by way of conveyance or deed of exchange 
which may be of service when required/^ This 
document bore a stamp of 8 annas, and it was 
executed only by the accused and presented hy him 
for registration. Held that the document was an 
instrument of transfer within the meaning of article 
38, schedule II, Act XVIII of 1869. Empeess v. 
Dwaekanath Chowdhry 

[I. L. E., 2 Gale., 399 

STAMP ACT, I OP 1879. 

s. 3. 

See s. 7 . . I. L. 2 AIL, 654 

See s. 50 , . I. L. R., 12 Calc., 64 

See SCH. I, ART. 52 , 1. L. E., 6 AIL, 253 
[I. L. B., 11 Calc., 267 

2, ^ Hundi stamped with adhe- 

sive stamps. — Admissibility in evidence. — ‘‘Duly 
stamped .’^ — The words duly stamped section 
3 of the Stamp Act signify “ stamped or written 
upon paper bearing an impressed stamp/’ Gis- 
BOENE & Co. v. SUBAL BOWEI 

[I. L. B., 8 Calc., 284 : 10 C. L. K., 219 

2 cL 4. — Bond. — Bromissory 

note. — Where an instrunieut bearing date the 24tli 
September 1881, stamped with an adhesive stamp 
of 1 anna, and attested, recited that an account 
was made up of the principal and interest due on a 
former bond executed by the defendant to the plain- 
tiffi, and that a certain sum was found due at the 
date of the instrument, the defendant promising to 
pay interest at a certain rate on the sum thus found 
due and pay the principal on demand, — Held that 
the instrument was a bond within the definition 
given in Act I of 1879, and should be stamped 
accordingly. Balkrishna Teimbak v. Govjnd 
Panu Naik . . I. Ij. B., 8 Bom., 297 

3^ , — ^ — Agreement. — 

Bond. — Loan of grain in consideration of repay- 
ing cB larger measure of grain.— -kii attested instru- 


STAMP ACT, I OP 1879, s« 3, el. 4 (b)— 

continued. 

ment, in which the obligor states that he borrowed a 
certain quantity of grain from the obligee and 
agreed to repay it at a future time in greater quan- 
tity, is a bond within the meaning of section 3 (4) 
(5) of Act I of 18'79, although the instrument is 
silent as to the money value of the grain. Where 
the value of such an instrument was ascertained to 
be less than BIO, it w'^as held to be properly stamped 
as a bond with a stamp of 3 annas. Ma^andaS 
Khemchand V. Ramchandra Hieaji 

[I. X. B., 7 -Bom., 137 

4 . and sell. I, art. 5. — 

Court Bees Act, schedule II, art. 1 (5). — Fetition 
to loithdj'aio suit. — Agreement. — Bond. — A 2)etition, 
stamped as an agreement, having been presented to 
a District Court by the parties to a suit, informing 
the Court that they had entered into an agreement, 
whereby, inter alia, the defendant w^as bound to 
deliver to the plaintiffi certain wood, and requesting 
that the suit might he rt'inoved from the file, the 
District Judge impounded it, levied a sum for insuf- 
ficient stamp duty and a penalty, on the ground that 
it was a bond, and forwarded it to the Collector. 
Upon a reference made by the Board of hevenue at 
the instance of the Collector, — Held that the in- 
strument was uot a^bond but a petition to the Court, 
requiring a court-fee stamp, Reference under. 
Stamp Act, 1879 . I. L. B.., 8 Mad., 15 

5, se]^^ 

11. — Promissory note. — Bond. — Impressed' label. — 
Impressed sheet. — Buie 9 {a) of the Rules of Govern- 
ment of India of 26th Hehrtiary 1881. — By a docu- 
ment dated Sth March 1882, which purported to be a 
promissory note attested hy three witnesses and 
wTitten on an impressed label of 2 annas, A. pro- 
mised to pay B. before a certain date B135, — Held 
that the document was a bond and must he treated 
as unstamped for the purposes of section 34 of the 
Stamp Act, 1879. By a document, dated 23rd June 
1880, stamped wdth an adhesive stamp of 1 anna, 
purporting to he a promissory note attested by two 
witnesses, A. promised to pay R56 to B. or order, 
on demand, — Held that the document was not a 
bond but a promissory note. Reeeeence under 
Stamp Act, 1879 . . I. L. B., 8 Mad., 87 

1. cl. 9. — Conveyance. — 

Transfer by trustee to cestui que h'ust. — Release . — 
Where three executors of a will purported to convey 
by deed to one of them, in consideration of a sum of 
BIO, a house to which the latter was entitled under 
the will, — Held that the deed, having been drawn 
in the form of a conveyance, was liable to stamp 
duty as such. Reeeeence under Stamp Act, 
1879 . . . I. L. B., 7 Ma,d., 350 

2, and els. 11, and 19. — Deed 

of family arrangement. — By a deed of family arrange- 
ment, one brother conveyed a pergiimiah and the sum 
of twm and a half lakhs of rupees to a younger bro- 
ther, on condition that the latter should release 
certain family property on which he had claims. 
Held that the deed was neither a conveyance or a 
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— continued. 

settlement, nor an instrument of partition, witliin the 
meaning of Act I of 1879. iN the mattee oe the 
M AH ABA J AH OE BhBBHITNGAH 

[I. L. E., 7 Calc., 21 

el. J,0,-^l[Tnduli/ stam’ped . — 

Hule 5 (e) of the Government of India, Srd March 
1882 (attestations of plain sheets subjoined to 
stamped documents, ultra inres. — Of the rules, dated 
3rd March 1882, issued hy the Governor General in 
Council, under sections 9, 15, 17, 32, 51, and 56 of 
the Stamp Act, 1879, rule 5 (e) requires that the 
part of an instrument which is written on plain 
sheets of paper attached to the stamped paper must 
he attested by the parties executing, and hy the wit- 
nesses to, the document, — Held by Keekan, Mut- 
THSAMi Ayyae, and Beahht, JJ. (Thehee, C.J., 
dissenting), that, the rule is ultra vires and inopera- 
tive for the purpose of declaring an instrument, 
written contrary to the provisions thereof, unduly 
stamped within the meaning of section 3 (*10) of the 
Act. Per Tuenee, C. J. — An instrument not written 
in accordance with the directions in rule 5 (e) is not 
duly stamped. Reeeeekce under Stamp Act, 
1879 , • . . I. B. E.., 8 Mad., 632 

cl. 11.--' Partition deed . — 

Zdst of divided property. — Agreement to divide onU 
standings. — In a document signed hy the members of 
a Hindu family and attested by witnesses, wdiich 
purported to be an account or list of the share of one 
niem})er of the family in the family property, it was 
recited that the parents of tlie family were to enjoy 
certain lands, and that the outstiuiding debts should 
be divided at a future date, — Held, that this docu- 
nitnfc was not liable to stamp duty as a partition 
deed. Eeeerbkce under Stamp Act, 1879 

[I. L. B., 7 Mad., 385 

% and s. 29, and 

sell. I, art. Sl.—Jnstrmnent of partition . — Com- 
putation of value of properig. — Be M that the words 
‘‘the final order” used in the definition of an “^in- 
strument of partition” in Act I of 1879 mean not 
the order authorising a partition to proceed, but the 
order passed after the partition has been made de- 
claring the various allotments of land. Also, that 
the stamp duty chargeable under that Act on an 
instrument of partition is chargeable in respect of the 
entire property sought to he divided, and not merely 
in respect of that portion of it allotted to the appli- 
cant for partition. Also, that for the purposes of 
that Act, the value of the property is to be computed 
with reference to its market value and not with 
reference to the Coxirt Fees Act, 1870. Reebeence 
Bx Board op B-etenue . I. h. E., 2 All., 664 

^ cl ’ 17. 

See SCH. II, AET. 15 h. 

[I. L. B., 9 Mad., 140 

— el. 19 (b), — Settlement . — 

G?ft.-— The word “ settlement,” as defined in section 
3 of tlie Stamp Act, suggests the creation of a se- 
parate interest in favour of several persons who may 
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have a legal or moral claim on the settlor or for 
wdxom he may desire to make a provision. Held, 
therefore, that where, because of natural affection, a 
pei son bestowed upon his sister and her son certain 
land, the document was liable to stamp duty as a 
gift and not as a settlement. Reeeebnce under 
Stamp Act, 1879 , . I. L. R., 7 Mad., 349 

■ — ^ s. 7. 

See s. 12 . , I. Ii. R., 5 Bom., 188 

1 . ^ and s. 3, el. 4, and 

sell. I, cl. 5. — Pond. — Agreement ivith penalty in 
case of breach. — One of the clauses of an instrument 
by which one party to the instrument hound„himself, 
iu the event of a breach on his part of any of the 
conditions of the instrument, to pay the other party 
thereto a penalty of 115,000, being regarded as a* 
I ‘‘ bond,” within the meaning of Act 1 of 1879, such 
instrument, if that clause were not so regarded, being- 
an agreement chargeable under that Act with a 
stamp duty of 8 annas, — Held (Stuaet, C. J., dis- 
senting) that the instrument was chargeable, under 
section 7 of that Act, with the stamp duty leviable 
on a bond for 115,000. Per Stuart, C. './.—-That, 
for the purposes of that Act, the penal clause in the 
instrument should not be regarded separately as a 
bond, hut simply as one of the several clauses making 
up the entire agreement, and the instrument was 
only chargeable with a stamp duty of 8 annas. 
lifiPERENCE BY BoAED OF REVENUE 

[I. L. E., 2 All, 654 

2. Contracts for .several loans 

of rice on a single bond, — Construction. — Sixteen 
■ persons borrowed a quantity of rice from, the plain- 
tiff, and executed to him a bond for the debt, showing- 
how much rice had been borrowed by each of them. 
They did not hind themselves to repay the entire 
debt jointly and severally. Held that the instru- 
ment should he regarded as comprising sixteen dis- 
tinct contracts, so as to fail within the purview of 
section 7 of the Stamp Act I of 1879, and should be 
stamped accordingly. Shabudin Mahomed v. Hie- 
NAE Eajnae: . . ' . I. L. E., 10 Boin.s 47 

3 ^ para.. 2. — Stamp'^duty.''-^ 

Lease. — Poitah.— Mortgage. — By an instrument 
which recited that A. was mdehted to B. in the sum 
of two lakhs of rupees, and that A. had taken a fresh 
loan of B2, 59,000 from B., ths former leased certain 
mouzahs to the latter for a term of twenty years, at 
a yearly rental of Rl,40,000. It was provided that, 
from the rent of each year, a portion should he de- 
ducted in payment of A.\s debt to B. ; so that in this 
way the whole debt should he paid hy a series of in- 
stalments extending over the term of the lease. The 
instrument also contained the usual clauses found in 
pottahs. On the question, what was the proper 
amount of stamp duty leviable on the document, — 
Held that though the arrangement intended to he 
effected was partly a lease and partly an usufructu- 
ary mortgage, yet the instrument came within the 
provisions of section 7, paragraph 2, of the Stamp 
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Act, and slioiild be stamped as a mortgage only. 

In the matter of a reference from the Board 
OF ReTENUE under S. 46 OF THE GENERAL STAMP 
Act. Ex parte Hill 

[I. Ii. 8 Cale., 254 : 10 C. L. E., S3 

4, and art. 54. — Release . — 

Debts, — Annuikf. — J. and A passed to tlieir brother 
M. an instrument wliicli set forth (1) that and S, 
relinquished their right to certain property in favour 
of D . ; (2) that D. was to discharge certain debts ; 
and (3) that E. was to pay to J. and S. an annuity. 
Held that the provisions in favour of J. and S. were 
a mere recital of the consideration moving from E . ; 
that no interest was created in favour of J. and 8. j 
and that, therefore, the instrument should he stamped 
as a release only. Eknath S. Gownde Jag-Gan- 
NATH S. Gownde . . I. D. E., 9 Bom., 417 

s. 10. — Hundi. — A hundi for a sum 

of ESSO, payable otherwise than on demand, cannot 
be stamped 'with an adhesive stamp. The wmrds 
“drawn or made out of British India in clause (6) 
of section 10 of the Stamp Act of 1879 apply to the 
entire clause. Devaji v. Eamakristniah 

[I. L. E., 2 Mad,, 173 

S. 12 and S. 7l—- Contract by prin- 
cipal and surety on same stamp paper, hut separately 
m'iiien . — Writing on the reverse of a stamp paper . — 
Government notifications under the Stamp Act, Force 
of,— In a bond engrossed on a stamp paper of 
sufficient value, and dated the 19th April 1879, the 
contract of the principal was written first, and after 
his signature followed the contract of the surety, 
signed by the latter. The document commenced on 
the side other tlian that 'on wiiicli the stamp was im- 
pressed, and terminated on the side impressed wdtli 
the stamp. The stamp was not in any way defaced, 
nor w’^as the paper so written as to admit of the 
stamp being used again. Held tliat the bond consti- 
tuted only one instrument, and was properly stamped, 
not being open to objectioil under sections 7, 12, 13, 
and 14 of the Stamp Act, 1879. The construction 
of the -words “ on the face of the instrument, used 
in section 12 of Act I of 1879, considered. Quaere, — 
Whether certain Government notifications —to the 
effect that an instrument, commenced on the side of 
the paper other thah that on which the stamp is im- 
pressed and completed on the side on which the 
stamp is impressed, is, under section 12 of Act I of 
1879, to be treated as unstamped,- and prohibiting 
writing on the reverse of an impressed stamj)cd 
paper— are ultra vires as being more stringent than, 
and, therefore, inconsistent with, that Act ? Dow- 
lateam Haeji V. ViTHO Radhoji 

[I. Ii. E., 5 Bom,, 188 

g. on bond. — Stamp, Suffi- 
ciency of. — A bond stipulated that for the considera- 
tion of a loan of RSO the debtor should deliver to the 
creditor on a future day 800 arris of grain valued 
at ElO per 100 arris."' The bond was engrossed on 
an 8-anna stamp paper. In a suit on the bond for the 
recovery of 800 arris at 4 arris per rupee or its 


STAMP ACT, I OP 1879, s. DS -continued. 
price, R200 , — Held that the bond was adequately 
stamped. Bhairab Chhndba Chowdhsi v. Ales: 
Jan . , . . . I. L.E., 13 Calc., 268 * 

1 , ^ 24, and sch. II, arts. 16 and 

21. — Certificate of sale of property sold by piihlie 
auction under order of Court. — Sale subject to mort- 
gage or lien. — Mortgage-debt. — Inte'rest . — Con- 
sideration . — Where a certificate of sale, granted to 
the purchaser of iwoperty sold by public auction 
under an order of Court, has expressly set out that 
such sale is made subject to the mortgage right of a 
third party, the principal sum (but not the interest) 
due at the time of the sale on such mortgage is to be 
deemed “ part of the consideration in respect whereof 
the transfer is chargeable with ad valorem duty’" 
under section 24 of the Stamp' Act ; so that the 
whole consideration in respect of which such sale is, 
under articles 16 and 21 of schedule I of that Act, 
liable to stamp duty, is the sum of the purchase- 
money and the principal money so due on the mort- 
gage. The certificate of sale, therefore, 'whenever it 
is possible, should set out the exact amount that is 
due, at the time of the sale, in respect of tlie princi- 
pal sum secured by the mortgage. Semble,—lt is 
otherwise it the mortgage be only recited in the pro- 
clamation of sale, and not expressly set out, as an 
existing incumbrance on the property sold, in the 
certificate of sale. Arrears of interest due on the 
mortgage are to be excluded from such calculation, 
since section 23 of the Stamp Act— -which enacts 
that “where interest; is expressly made payable by 
the terms of the instrument, such instrument shall 
not be chargeable with duty higher than that with 
which it would have been chargeable had no mention 
of interest been made therein ’’—applies as much in 
this case as if the document of transfer, on "which the 
stamp duty was to be calculated, had been the docu- 
ment itself which stipulated for the payment of 
interest. Nagindas Jeychand y. Halalkhorb 
IsAthwa Gheesla . . I. L. E., 5 Bom., 470 

2. and sell. I, art. 16.— 

Certificate of sale. — The stamp duty payable on a 
certificate of sale is governed, not by section 24, but 
by clause 16, schedule I of the Stamp Act, 1879. 
Semhle, — That when property is merely sold subject 
to a mortgage it is not sold “ subject to the payment ” 
of the mortgage-debt wdtliin the meaning of section 
24 of that Act. Eefeeence under Stamp Act, 
1879 .... I. Ii. E., 6 Mad., IS 

3 ^ Stamp on sale certificate. 

— Property sold stibject to a mortgage. — Interest . — 
Transfer of Property Act (IV of 1882), cl. 5 (d), s. 
55.— Where property is sold subject to a mortgage or 
other charge, the payment of such mortgage or 
charge forms, under ordinary circumstances, no part 
of the consideration-money for the purchase. The 
stamp duty payable on a document conveying such a 
property is au ad valorem duty on the amount of the 
money paid as consideration foi’ the sale. In the 
MATTER OF ACT I OF 1879. In THE MATTER OF A 
REFERENCE TO THE BoARD OP REVENUE 

I [I. Jj. E., 10 Calc., 02 : 13 O. L. R., 164 
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STAMP ACT, I OP 1879, s. 24^- continued: 

4 ;^ Certificate of sale, — Pwr- 

chase-money . — Claims on property admitted by the 
parties or established by a decree of a Court should 
foe entered in the certificate of sale and be computed 
as part of the piirchase-nioney in ascertaining the 
amount of the stamp duty leviable on the certificate 
of sale. Other claims should neither be entered in 
the certificate of sale nor computed as part of the 
purchase- money. It is the duty of the purchaser to 
provide the stamp. be Ramkbishna 

[I. L. B., 9 Bom., 47 

S. 28. — Lease. — Amount of rent for 

first year nnasceriainahle. — Stamp Act, I$69y s. 19. 
— ^Wiien the amount of rent payable for the first 
year cannot he ascertained in order to determine the 
proper stamp under schedule I, section 19(6) of the 
General Stamp Act, 1869, for a lease, and more rent 
is recovered than the stamp affixed warrants, the 
right to recover the rent due for the suhsequent 
years is not aifectecl. In such a case sufficient effect 
is given to section 26 of the Stamp Act, 1879, by 
limiting the amount recoverable for the first year to 
the amount whicVi the stamp will cover. Collector 
OF TA'NJOEE 0, Hamasamier 

Xj. B., 3 34:2 

s. 34. 

See P 110 MISSOB.Y Note. 

[I. L. B.., 8 Calc., 64E 

Vihsfamped, promissory 

moted^ executed when Stamp Aciy 1869, teas in force, 
^AdmusiMlUy of, as a ^‘boud’' on payment of 
penalty.—Aii instrument which comes within the 
definition of a promissory note in the General Stamp 
Act, 1869, and is not duly stamped according to that 
Act (which wus in force at the date of its execution) 
cannot be admitted in evidence upon payment of 
penalty under section 34 of the Stamp Act, 1879, on 
the ground that it falls within the definition of a 
bond in the latter ict. Tbe levy of a penalty 
authorised under proviso (1) of section 34 of the 
Stamp Act, 1879, implies a punishment for neglect 
in failing to affix the proper stamp at the time of 
execution. The word ‘‘chargeable” in the above 
proviso means chargeable under tbe Act in force at 
the date of the execution of the instrument. Na- 
EAYABAN CHETTI V. KABUPPATHAN 

[I. L. B., 3 Mad., 251 

2. Unstamped transfer of 

mortgayeds interest, iEjfect of. — lie-transfer of in- 
terest. — Jtmrd, 'JEffect of on transfer . — Unstamped 
instrument, Admissihility of, in evidence. — Finding 
of fact based on conjecture. — Fraud . — On the l7th 
September 1866 G-. gave Z. an usufructuary mort- 
gage of certain immoveable property to secure the 
repayment of E7,101, purporting to be advanced by 
Z. As a fact only B2,301 of that amount were ac- 
tually advanced by Z., tbe balance, B4,800, being 
advanced 'hy 11. In 1868 Z. sold tbe mortgagee's 
interest in the deed of mortgage to It. for B2,301, 
the transfer being by endorsement and not being 
stamped. In April 1869 O. transferred a portion of 
the mortgaged property to A. In September 1869 


STAMP ACT, I OP 1879, s. B4:~eo7ttinued. 

E, sued to have such transfer set aside, claiming in 
virtue of the deed of mortgage and the transfer en- 
dorsed thereon. On the 2;h’d September 1871 the 
Court of first instance refused to receive the transfer 
by endorsement in evidence and to proceed with the 
suit, because such transfer w^as not stamped. On the 
20th April 1872 Z. executed a stamped transfer of 
the mortgagee’s interest in the deed of mortgage in 
favour of E. E., treating the order of the 23rd Sep- 
tember 1871 as an interlocutory one, presented the 
instrument of the 20th April 1872, to the Court, and 
prayed that it would proceed with the suit. The 
Court proceeded ■with the suit and gave E. a decree. 
This decree was reversed by tbe Court of first appeal, 
on tbe ground that that iiistrimient did not cure the 
defect of the transfer by endorsement, and that the 
order of the 23rd September 1871 was final. The 
decree of the Court of first appeal was affirmed by 
tbe High Court in June 1873. Thereupon E. made 
a criminal charge against Z. of cheating, in respect 
of the transfer by endorsement. This charge was 
eventually dropped, and was followed by a reference 
to arbitration by E. and Z. According to the agree- 
ment to refer, which w.as dated the l7th August 
1874, the dispute between the parties •was whether 
E. should return the deed of mortgage to Z., and Z. 
return the B2,301 to E. or not. The arbitrators 
made an award, which was dated the 18th August 
1874, which directed, inter alia, that E. should 
return the deed of mortgage to Z. and Z. return the 
B2,301 to R. The deed was returned to Z., hut the 
money w'as not returned to E. In 1875 Z. applied, 
under Eegulation XVII of 1806, to foreclose the 
mortgage. In 1880 the mortgage having been fore- 
closed, S., as Z.^s representative, sued for proprietary 
possession of the mortgaged property. The lower 
Courts held that all the acts of i?. and Z. subsequent 
to tbe disposal of E.’s suit of 1869 were fraudulent 
and collusive, and done with a view’ to evade the 
stamp law, and the person actually interested in 
the deed of mortgage w'as E. and not S., and on this 
ground, as w'ell as on other grounds, dismissed S.^s 
suit.' Per Steaig-ht, J".— That the 'transfer by en- 
dorsement of the deed of mortgage, notwithstanding 
such transfer w’as not stamped, transferred to E. the 
mortgagee’s interest in the deed ; that such interest 
could not be re-transferred to Z. except by a formal 
instrument stamped according to law’, inasmuch as 
any other mode of re-transfer w’ould leave Z. under 
the same disabilities as regards the stamp law’ as 
E., as any suit instituted by Z. would, strictly speak- 
ing, be based, not on the deed of mortgage, but on 
the re -transfer ; and that therefore, under these 
circumstances, and having regard to the fact that Z. 
had not returned the B2,301 to E., S. actually, 
though not ostensibly, based bis suit upon a re- 
transfer of the mortgagee’s interest in the deed of 
mortgage, which was not stamped, and for which lie 
had not given any consideration, and consequently his 
suit was not maintainable. Also, that the a'^vard could 
not alter the effect of the transfer by endorsement. 
Fer Mahmood, J . — That the lower Courts were not 
justified in their findings as to the fraudulent and 
collusive nature of the acts of E. and Z. after the 
disposal of Eds suit of 1869, or in finding that the 
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ACTj J OF IS^Oj s. 34 — eoutimied. 
person actually interested in the deed of mort^'ao'e 
was J2.J, and not Z.y such findings being based upon 
pme conjectures. That the unstamped transfer by 
endoi^enieiit was inadmissible to show that Z. had 
transferred his interest in the deed of mortgage to 
whether M. or the mortgagor wished to use it in 
Older to show that fact, and consequently Z. must 
be still regarded as the person interested in the deed, 
and S. was therefore entitled to maintain the suit. 
OHANKAE LAL v. SuKHEAN 

[I. L. R., 4 All., 462 

“““■ Promissory note. — Aclcnoio- 

ledgment.-~in\% plaintift sued on' two documents, 
signed by the defendant, each bearing a l-aiina 
stamp, in one of which a sum of H203 was stated to 
be “ due to you, and payable on the 16th July/^ and 
in the other a sum of -RSIS was mentioned “ for 
which I give you this writing, the whole amount of 

rr August.^" 

Held that the documents were not mere acknowledg- 
ments,^ but promissory notes, and being payable 
otherwise than on demand, %vere not sufficiently 
stamped, and consequently not admissible in evidence 
under section 34, Act 1 of 1879. Manice 01111X1) v. 
JOMOONA Doss . . 1. L. R., 8 Calc., 645 

S. G. Manick CiruND v. Jomoxa Dass 

[7 C. L. B., 88 

1 ~ Adnvissibility in evidence. 

’■—Hvidence as to time lohen stamped . — When a docu- 
ment, which under the stamp laws requires to be 
stamped, is tendered in evidence, the only question 
for the Court is whether it hears a jiroper stamp at 
the time ■when it is tendered. The Court is not hound, 
nor is it at liberty, to allow tlie parties to go into evi- 
dence to shew at what time the document was stamp- 
ed. Raei Chtjex Das v. Nobo Keisto Pal 

[9 C. L. R., 272 
Nooe Bibee v. Rumzan . 24 W. R,, 198 

Bhaueam Madax Gopal v. Eamxaeayax Gopal 

[12 Bom., 208 


1 , 


— - y S. 87, and s. 40. — Arhiiration . — 

Award, ’Evading 'payment of stamp duty . — Six per- 
sons acted as arbitrators in a dispute between two of 
their fellow-villagers, and delivered their award in 
writing. Subsequently tlie award was filed in evi- 
dence by one of the disputants in the civil suit 
in the Court of the Munsif of Cuttack, who, on the 
ground that the document bore no stamp, impound- 
ed it and forwarded it to the Collector, who ordered 
the writer to be prosecuted. The Deputy Magistrate, 
to whom the case was referred, summoned the six 
persons wffio had acted as arbitrators, and fined them 
R25 each. On a reference to the High Court by the 
District Magistrate,— that the conviction wms 
illegal, and should be set aside. Held, also, that the 
procedure laid down in section 37 of the Stamp Act 
must be strictly foUowed ,• and that, before a prosecu- 
tion can be instituted under section 40, the Collector 
is bound, to form an opinion as to whether the ofience 
was committed with the intention of evading pay- 
ment of the proper duty. Empeess v. Soddaxund 
Mahanty 

[I. Ii. B., 8 Calc., 259 : 10 C. L. B., 365 


STAMP ACT, I OP 1870, s. 37, and s. 40 

— continued. 

2 . 


‘ <^nd penalty on docu^ 

meat insufficier,tly stamped, Determination of.— 
Under the provisiona of the Stamp Act, 1879, the 
duty chargeable on an insufficiently-stamped docu- 
ment must he decided with reference to the Act in 
prce at the date of the execution of the docmnpnt 
hut the penalty leviable is determined in all cases by 
section p {b) of the Stamp Act, 1879. Repeeeuce 
trmEE Stamp Act, 1879 . 1. 1,. E., 5 Mad., 394 


_ , 41 . — Fresh suit, — Costs Ciml 

Procedure Code, 1883, ss. IS, 4S.-The plaintife a 
suit upon a certain instrument not duly stamped was 
compelled to pay the amount of duty and penalty. 
The defendant was the person bound to brar the 

expense of providing the proper stamp for such in- 

strumenfc The plaintiff, with ref erence to section 41 
of the sta,inp Act, 18/9, sued the defendant to 
recover such amount. Meld that such amount could 
. 1 • 1 ^ egarded as part of the costs in the suit 

in which it was paid, and a separate suit to recover it 
was mamtainahle. Ishae Das r. SIasud Khan 

[I. L. E., e All, 70 


as to msufficieMp-stamped documents admitted in 
loioeo^ Court.— \\hex(i a document has been admitted 
in evidence as duly stamped, such admission can only 
be called in qnostion by the Appellate Court unde? 

&“loTl8ra HKpt 

STAMP ACT, 18/9 . . 1. 1,. E,, 8 Mad., 564 


2 . 


ed document admiUed 

of duty and penalty. -Moiver of Appellate Court to 
lemew .«,cA «d»iw«o„._Where the Court of first 
instance has, on payment of the prescribed duty and 
penalty, admitted an unstamped document a? evi- 
dence, undm- section 3, proviso 1 of Act 1 of 1879 
a supenor Court siding in appeal has no iurisdiction 
to lev lew the lower Court’s proceedings, in so far as 
they concern such admission, except in the case pro- 
vided for by section 50 of that Act. PuNOHANnlw 
Dass Chowdhet v. Taeamoki Chowbeain 

[I. L. E., 12 Calc., 64 


<.-.^,•1 n , for allowance for 

spoiled stamps.-Power of Collector as to in^uirfl 
Dansfer of duty to Deputy Collector.— Charge of 
false evidence.— Penal Code, ss. 181 193 AH 
51 Chapter VI of Act I of 1879, enacts ?ii7t®Cb! 
ject to such rules as may he made by the Governor 
General m Council as to the evidence which the Col 
Coiwf’^'f require, allowance shall he made by the 
Collector for impressed stamps spoiled in the cases 
herematter mentioned, &e." According to a rale 
made with reference to that section, “ the Collector 
may require every person claiming a refund 
Chapter VI of the said Act, or his duly authorisod 
agent, to inake an oral deposition on oath^ &c ” 
^Id, therefore, that the Collector himself is the 
officer and no other, to whom power is given by law 
to make mquines into applications allovvLce^ 
for spoiled stamps, to take evidence on oath in 
leference thereto, and to grant or refuse such appli. 



( 5853 ) 


DIGEST OF CASES. 


( 5854 ' ) 


STAMP ACT, I OP 1879, s. m.— continued. 

cations, and he cannot delegate his authority in the 
matter. SeXdj therefore, where a person had applied 
for a refund under Chapter VI of Act I of 1879, and 
the Collector made over the application for enquiry to 
a Deputy Collector, that the Deputy Collector was 
not entitled to put the witnesses produced by the ap- 
plicant on their oaths, and consequently, in reference 
to'the statements of such witnesses, no charge under 
section 181 or section 193 of the Penal Code was 
sustainable. Empress Niaz Ali 

[I.li.B.,5 All.,17 

s. 61. 

See Abetmeitt (Appendix). 

£1. Xji. B., 8 All., IS 

1^ and ss. 3 (10) & 57, — 

MnUs of Qo'Gernor General, 8rd March 18S2, 5 (e), — 
Construction. — Stamped paper. — Writing on reverse 
side, JSffect of. —In exercise of the powers conferred 
by sections 9, 15, 17,' 32, 51, and 56 of the Stamp Act, 
1879, the Governor General in Council made, and pub- 
lished by a notification dated the 3rd March 1882, cer- 
tain rules, and, inter alia, Rule 5 (e), which was as fol- 
lows : When a single sheet used under this rule is 

found insuifieient to admit of the entire instrument 
being written on the side of the paper which hears the 
stamp, so much plain paper may be subjoined thereto as 
may be necessary for the complete writing of such in- 
strinnent, provided that in every such case the side of 
the ^3lieet wliich bears the stamp inust he covered by a 
substantial part of the mstriiment before any part of 
the latter can be written on the plain paper joined to 
such sheet. Provided, further, that the part of the 
instrument written on the plain paper must he at- 
tested by the signatures or marks of all the persons 
executing the document and the witnesses to the 
same.^'' Meld that this rule was an enabling rule, 
and did not make it obligatory on parties not to write 
on the reverse side of an impressed stamp paper, so 
as to make it an offence under section 61 if they did 
so write. Reeeeence under Stamp xIct, 1879 

[I. L. B., 7 Mad., 176 

2. Promissory note,- — Insufl- 

cieni stamp. — Accepiingd^ — The term accepting 
used in section Oi *of the Stamp Act, 1879, 
does not mean receiving hut ‘‘executing as ac- 
ceptor.'"’ To receive a jn'omissory note not duly 
stamped and put it in suit does not constitute an 
ofi’ence umler section 61 of the Stamp Act, 1879. 
Queen v. Gulam Hussain . I. L. B., 7 Mad., 71 

3^ and s. 64. — Meceipt. — Ac. 

hnoioledg-ment bu letter . — Where the receipt of money 
exceeding E20, in satisfaction of a debt, is ac- 
knowledged by letter without a receipt stamp being 
affixed, the writer is liable to punishment under sec- 
tion 61 of the Stamp Act, 1879. Reebeence undee 
Stamp Act, 1879 . . I. L. B., 8 Mad., 11 

4, and ss. 37, 40,' & 69. 

— Offence under Stem p Act. — Execution of unstamp- 
ed document. — Sanction hg Collector to prosecute . — 
Procedure.— Ahetment. — A. executed to B. on plain 
paper an instrument which should have been executed 


STAMP ACT, I 0¥ 1870, s. 61 and ss. 37, 

40, & 69 — continued. 

on a paper bearing a 4-anna stamp. P. filed a suit 
against A. in the Civil Court and produced the 
instrument in evidence. The Civil Court called upon 
B. to pay the duty and penalty, and, on B.^s refusal 
to pay, impounded the instrument and sent it to the 
Collector. The Collector, concurring with the opinion 
of the Civil Coni't, sanctioned the prosecution, in the 
Criminal Court, of both A. and B,, but without 
requiring the payment of the duty and penalty. The 
prosecution resulted in the conviction of A. under 
section 61 of the Stamp, Act I of 1879 and of B. of 
abetment of A.^s offence. Meld that the convictions 
were illegal, inasmuch as the Collector failed to allow 
an opportunity of paying the duty and penalty. 
Meld, further, that mere receipt of an unstamped 
instrument did not constitute the offence of ahetment 
of the execution of such an instrument. Empress v. 
Janki .... I. li. E.,* 7 Bom., 82 

5. and ss. 37 & 4:0.— -Of- 

fence against stamp law. — Sanction to prosecute , — 
Intention to defraud.— K Collector is not bound to 
hold a formal enquiry, or to record proceedings before 
directing a prosecution under section 4-0 of the 
Stamp Act, 1879, for an offence against the stamp 
law. The law does not require intention to be proved 
as part of such offence. Queen-Empress v. Palani 
[L L. B., 7 Mad., 537 

s. 64. 

See s, 61 . . I.-L. B., 7 Bom., 82 

; — and s, 69. — Befusal to give 

receipt. — Sanction of Collector necessary before 
prosecution. — Jurisdiction, Want of. — Prosecution 
Tor an offence committed in contravention of section 
64 of the Stamp Act I of 1869 cannot be instituted 
unless with the previous sanction of the Collector 
under section 69 of the same Act. Queen-Empress 
V. Jethmal . . , I. L. B., 9 Bom., 27 

3 , 37^ — Document executed with in- 
tent to defraud revenue. — The second danse of 
section 67 of the Stamp Act, 1879, is not con- 
trolled by the first clause of the section, whicli 
refers only to bills of axchange and promissory notes, 
hut applies to all cases in which a document is exe- 
cuted with intent to defraud the Government of 
stamp daty. Pi,eeeeence under Stamp Acav 1879 
[I, Is. B,., 9 Mad., 138 

— S. 68. — Court-fee stamps . — Sale by 

unlicensed person. — Stamp Act, XVlIl of 1869, s, 
4S. —Act VII of 1S70 {Court Fees Act), s. 84 . — The 
sale of court-fee stamps without a license w^as not 
an offence under the Stamp Act, XVIII of 1869, but 
is now specially made so by section 68 of Act I of 
1879. Empress oe India v. Jallu 

[I. L. R., 4 All., 216 

s. 69. 

See s. 61 . I. L. B., 7 Bom., 82 

See s. 64 . . I. L. R., 9 Bom., 27 

See COLLBGTOE . I. Jj. B., 2 All., 806 
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— seh. I, cl. 1. 

See Cases undee Stamp Act, 1869, sch. 

II, AET, 5, 

1. — axt, I. — Achioioledgment. 

-—Matli-cMtta . — Wlietlier au account signed by a 
debtor in tbe books of his creditor amounts to an 
acknowledgment within the meaning of the Stamp 
Act (I of lS‘79)y schedule I, article i, is a question 
depending in each case upon the form and intention 
o'f the entry. Binja Ram v. Kajmohun Roy 

[I, L. R., S Calc., 282 

% Stamp duty, — JEEafh- 

ehitta. — Bvidence — Acknoidedyment.—Aii account 
in a hath chi tta, showing advances of money made to, 
and part-payment made by, the defendant, the whole 
amount being in the handwriting and signed by the 
defendant, is admissible in evidence without being 
stamped. JBroJender Coomar v. Bromomoye CJiow- 
dhrmiij 1. L. li., 4 Calc., 8S5, followed. Brojo 
Gobind Shaha -y. Goluck Chitkdbr Shaha alias 
Goluce Shaha . . I. L. R., 9 Calc., 127 

3^ Aclcnowledgment . — 

Bromise in writing . — Contract. — Contract Act, IX 
of 1872, s. 25, cl. 8, and s. 62, III. (a ). — A khata, or 
account stated, bearing a stamp of one anna, but 
containing no promise in writing, — Held to be a mere 
acknowledgment sufBcieiitly stamped, and not a con- 
tract within the meaning of section 25, clause 3 of 
Act IX of 1872, Chowesi HiMtri'LAii v. Chowksi 
Acheutbab . . I. Ij, R., 8 Bom., 194 

4 ^ and art. 5. — Ac- 

hnowledgment. — Admi ssihility in evidence. — The de- 
fendant, in two letters to the plaintiff in respect of 
certain contracts to sell Government securities, ac- 
knowledged his inability to give delivery, and after 
calculating the amount of the differences between 
the contract prices and the market prices on the 
dates of delivery, stated that the amount in respect 
of the first contract “ is due to you, and payable on 
the 16th July,^’ and that the amount in respect of 
the other contract was R515, “ the whole amount 
of which ivill be paid up in f ull on the 3rd and 4th 
August.” Both letters were stamped with a one- 
anna stamp. Held that they were insufficiently 
stamped and inadmissible in evidence. Manicic 
Chifhd n. JOMONA Dass . , 7 C. Ij. R., 88 

S, C, xManick Chfhd V . Jomooha Doss 

[I. B. R„ 8 Gale., 645 

’■ sell. I, art. 5. 

See SCH. I, AET. 1 . 7 C. Ij. B., 88 

[I. B. R., 8 Gale., 645 

X. — and art. In- 

demnity note given to railway company hy con- 
signee. — Agreement. — An indemnity note, passed to 
a railway company by a consignee and his surety in 
respect of goods delivered to the consignee, and for 
which he is unable to produce the railway receipt — 
by which note they undertake to hold the railway 
company, its agents, and servants, harmless and in- 
demnified in respect of all claims to the said goods 


STAMP ACT, I OP 1879, sell. I, £irt. 5 

and art. 28 — coniimied. 

— is not an indemnity bond ” falling under article 
28, schedule I of the Stamp Act, I of 1879, hut 
is an agreement falling under clause (c), article 5, 
schedule I of that Act, and, consequently, charge- 
able only with a stamp duty of 8 annas. Anony- 
mous Case . . I. B. B,, 5 Bom., 478 

2. (c) and art. 44 (a). — 

Agreement. — Mortgage. — In a contract for work to 
be performed entered into hy a contractor with the 
Executive Engineer of a district, it was stipulated 
that payments should he made from time to time to 
the contractor as the work progressed, and that the 
Engineer might retain 10 per cent, on the value of 
the work done to cover compensation for default on 
the part of the contractor and as security for the 
proper performance of the contract. Held that 
this contract was chargeable with stamp duty as an 
agreement under article 5(c) and not as a mortgage 
under articli^ 44(a) of schedule I of the Stamp Act, 
1879. Reeeeence unbee Stamp Act, 1879 

[I. B. B., 7 Mad., 209 


B ill of exchange 

otherioise than on demand. — Impressed stamp. — A 
bill of exchange for RSOO payable otherwise than on 
demand, must, under article 11 of schedule I of the 
Act, be stamped with an impressed stamp of the 
value of 6 annas. Eabhakant Shaha ■ v. Abhoy- 
CHUEN Mittee . , I. B. R., 8 Calc., 721 

S. C. Radhakant Shifba v. Abhoy Chubn Mit- 
tee .... UC.B. B., 310 


X, Certifcaie of sale . — 

The stamp duty payable on a certificate of sale is 
governed not by section 24 but by schedule I, article 
16 of the Stamp Act, 1879. Reeeeence eeom Dis- 
trict Jhdhe unbee s. 49 oe Stamp Act 

[I. L. E.., 5 Mad., 18 

2. IS — Certificate of sale . — 

Burcliase of equity of redemption. — Duty . — Where 
the equity of redemption of an estate is sold in exe- 
cution of a decree, the stamp duty leviable upon the 
certificate of sale must be calculated upon the 
amount of the purchase-money only. Reeerence 
UNDEE Stamp Act, 1879 . I, B. R., 7 Mad., 421 

3^ - — ■■■• ■ Certificate of sale , — 

^Practice. — Ad 'valorem stamp duty. — Sale, subject 
to mortgage lien, of property in several lots . — 
Stamp duty qmyahle hy purchaser of one lot, how 
calculated. — In execution of a decree, certain im- 
moveable property was attached and sold in eight 
lots to different persons, subject to a mortgage 
The applicant was one of the purchasers, and applied 
for a sale certificate. A question arose whether, in 
computing stamp duty, the whole amount of the 


— sell. I, art. 11. 

/Sees. 3 . . I. L. E., 8 Mad., 87 


art, 16, 

See s. 24 . . I, B. B., 5 Bom., 470 
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principal mortgage-debt, or only a proportionate 
amount o£ it, was to be deemed a part of tbe con- 
sideration. On reference to the High Court, — Held 
that tlie whole amount of tbe principal mortgage 
debt, and not merely a proportionate amount of it, 
was to be added to the price, and tbe total amount 
to form the consideration upon which an ad valorem 
stamp duty was to be calculated, each purchase 
obtaiiiiug a separate sals certificate. In ee the 
APPMOATION OE ViSHNU KbSHAV SaTHE 

[I. L. R .5 10 Bom., 58 

art. 21. 

See s. 24 . . I. L. B., 5 Bom., 470 

3 ^^ Conveyance hy vend- 

ors under one denomination to the same personas 
purchasers under another denomination. — Eight 
persons, the owners of a tea estate, purported to 
convey their rights in the estate to a company ; the 
consideration expressed in the deed of conveyance 
being £43,320, payable in shares and debentures of 
the company taken at par. The only shareholders 
or debenture-holders of the company were the eight 
persons who pjiirported to sell the estate to the com- 
pany. Held that, although the conveying parties 
were the shareholders of the company, there was 
just as much a sale and transfer of the property and 
a change of ownership as there would have been if 
the shareholders had been different persons; and 
that the proper duty payable on the conveyance w'as 
therefore that mentioned in article 21, schedule I 
of the Stamp Act. Jn ee Kondoli Tea Com- 
pany . . . . I. L. R-., 13 Gale., 43 

2. and art. 60 (cl. b). 

— Transfer of lease. — Transfer of a share of a 
partnership, — Where a transaction is in substance 
a sale of a share in a partnership, and the transfer 
of a share in a lease only forms part of the subject- 
matter of the sale, as being a part of the partner- 
ship assets, the transaction should be regarded not 
as the transfer of a lease, hut as the sale of a share 
in a partnership, and the duty payable in I’espect 
thereof should be that falling under schedule I, 
article 21 of Act I of 1879. In be Menolas Tea 
Estate . . . I. Ii. B., 12 Calc., 383 

art. 27. 

See SCH. II, AET. 11. 

[I. B. R., 8 Mad., 14 I 


See SCH. I, AET. 5 I. Ij, B., 5 Bom., 478 

— art. 36. — Instrument of gift. 

‘-^^Endorsement at foot of document, — On the ' 3rd 
of April 1878, on w^hicli date the Stamp Act XVII 1 
of 1869 was in force, A* passed to R. a document 
on plain paper granting R. an annuity charged on 
the revenues of a village. On the 24th of April 
1879, the Stamp Act I of 1879 being then in force, 
A, adopted C. as her son, and C. three days after- 
iwds made the following endorsement upon the do - 


STAMP ACT, I OP 1879, seb. I, art. 36-« 

continued, 

cument : I consent to act according to this 

sanad.^^ that the mstruineiit should he stamp- 

ed with a single stamp as an instrument of gift, 
under article 36, schedule I of Act I of 1879. In 
EE Bhavanibai . . I, L. B., 7 Bom., 194 

art. 37. Partition^ In- 

stnment'pf. — Arbitration. — Award. — An award di- 
recting partition of property if signed by the parties 
interested by way of assent to the award, becomes 
thereby an instrument of partition and should he 
stamped accordingly. Amaesi v. Dayal 

[I. L. E., a Bom.,, 50 

1. art. 39 (b). — Lease. — Ment^ 

— A mittadar executed a perpetual lease of certain vil- 
lages for Rl, 954 per annum.. Of this, 1^1,554-10-7, 
representing the Government peshkash, the lessor 
directed the lessee to pay to Government and the 
balance R400 to himself. The lease was written on 
a 20-rupee stamp paper. Held that the sum of 
El, 954 represented the rent, and that the stamp 
duty was to he calculated thereupon. Eeeeeenob 
EEOM Boaed op Bbyenue . I. L. B., 7 Mad., 155 

2. — (a), (d). — Pent. — Pre- 

mium. — Mortgage. — Lease.— 'By a document purport- 
ing to he a lease, certain land was leased for four yeai*s 
at a rent of El 5 per annum. Out of the total rent 
it 'was stipulated that E50 should be paid in advance 
and the balance ElOattlie end of the term, — Held 
that the payment of E50 in advance was not payment 
of a premium or fine within the meaning of article 
39(c) of the Stamp Act, 1879, By a document pur- 
porting to he a rent agreement, the lessee took a 
shop for five years, agreeing to pay E30 per annum 
as rent, depositing one year’s rent with the lessor, 
which wuis to he credited to the rent of the last year 
of the term, — Held that the deposit of one year’s 
rent with the lessor was not a fine or premium 
within the meaning of article 39(c) of the Stamp 
Act, 1879. By a document purporting to he an 
instrument of mortgage, the owner of certain land, 
being indebted in a certain sum, conveyed the land 
to his creditor for nine years in liquidation of tbe 
principal and interest of the debt. The creditor w&s 
to take the produce of the land, enjoy the profits or 
suffer the loss, and pay E35 per annum as rent. Held^ 
further, that the document was a lease with a premium 

I liable to duty under article 39(d) of schedule I of 
the Stamp Act, 1879. Eeeeeenoe tjndee Stamp 
Act, 1879 ’ . . . I. L. B., 7 Mad., 203 

3. qqIj, art, 

13, el. (b). — Kabuliat or lease of immoveable 
property for any purpose other than that of culti- 
vation. — Stamp dutyy Exemption from.^ of such lease. 
— A kabuliat or lease relating to immoveable pro- 
perty let to a tenant for any purpose other than that 
of cultivation is not such a lease as is contemplated 
by article 13, clause {b), of the Stamp Act I of 1879 so 
as to he exempt from stamp duty, but is chargeable 
with such duty under schedule I, article 39, of that 
Act, Nabayan Bamohandea V . Dhondxt Eao-hh 

[I. L, R.j 10 Bom., 173 
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STAMP ACT, I OP 1879, seh. I-^-continued. 

art. 44. 

Bee SOH. I, AET. 5. 

[I. li. B., 7 Mad., 209 

1 . els. (a) & (b).— 

gage-deeds . — Covenants for quiet enjoyment. — Per 
Curiam. — Clause (a) o£ article 44 of schedule I of 
the Stamp Act, 1879, applies only to those deeds in 
which possession of the mortgaged property is given, 
or agreed to he given, at the time of- the execution of 
the deed, or in other woi'ds, where immediate posses- 
sion of the property is given, or agreed to be given, by 
the terms of the deed to the mortgagees. Per 
Gasth, C. J. — The principle of the distinction 
between the two classes of mortgages named in 
article 44 is that, where the title to the land and the 
possession or immediate riglit to possession both pass 
to the mortgagee,’ the same duty is charged as upon 
a conveyance by way of sale ; but when the title only 
passes, and possession, or the right to possession, does 
not, the lower duty is chargeable, per Mitter, J. — 
The word given in clause {a) of article 44 points 
out that only those transactions are intended to he 
covered where the transfer of possession, takes j)lace in 
consecj[ueiice of the agreement on the part of the 
mortgagor to deliver over possession as p>art of the 
security for the mortgage-money ; hut where the 
mortgagee becomes entitled to enter upon possession 
irrespective of the consent of the mortgagor to make 
over possession, clause (ai) will not apply- Per 
Field, J . — The Stamp Act is a Revenue Act, and the 
rule of construction of such Acts is, that in case of a 
doubt, the construction most beneficial to tbe subject 
is to be adopted. The words agreed to be given ” 
in article 44, clause {a), can only apply where there 
is an express or implied agreement to give possession^ 
they will not apply where there is no such agreement, 
express or implied, but tbe effect of tbe document is 
such that a mortgagee has merely a right which he 
can enforce in a Court of law to obtain possession. 
Akoitymous Case . I. L. B., 10 Cale., 274 

2. Construction. — A 

mortgage- deed, dated the 4tb August 1883, stipulated 
that possession was to be given to the mortgagee 
after the 31st May 1818, if the mortgage loan was 
not entirely repaid by that date. On the question 
being referred to tbe High Court, wfiiether clause (a) 
or clause (S) of article 44, schedule I, Stamp Act I of 
1879, applied to the case, — Held that clause (S) ap- 
plied. The intention of clause {a) is to cover cases of 
mortgage wfith possession, and the words agreed to 
be given are to be read as if the words at the time 
of execution immediately followed and qualified the 
word “ given. ” Clause {a) should be read as if it 
were worded “ when possession of the property ^ 
* is given by the mortgagor at the time of 

' execution, or is agreed to he then given, and not 
^ ‘‘ is then agreed to be given.^’ 

HlBTQ-AlfG-HAT MiLL COMPANY v. ReKCHAND 

[I. L. B., 8 Bom.s 310 

: Stipulations not 

er eating fresh obligations. — Under the ordinary law 
of mortgage the mortgagor is bound, so long as tbe 
equity of redemption remains with him, to indemnify 


STAMP ACT, I OP 1879, sch. I, art. 44, 
els. (a) & (b) — continued. 

the estate against expenses incurred in protecting the 
title. So that where a mortgage-bond contains stipu- 
lations under which the mortgagor engages to repay 
to the mortgagee any costs he may incur in suits 
brought against him by the mortgagor’s co- sharers, 
and also any debts charged upon the mortgaged pro- 
perty which the mortgagee nmy pay, the stipulations 
do not create any fresh .obligation, and require no 
additional stamp duty. Bamodae Gung-adhtje v. 
Vamaneav Lakshman . I. L. B., 9 Bom.s 435 

4 , and s. 3 (IS), seh. I, 

art. 29, and art, 5 (c). — Mortgage. — Assignment of 
growing coffee. — By an agreement made the first day 
of September 1884, A., in consideration of R1,000 to 
be advanced to him by R., assigned to B. the whole 
crop of coffee then growing upon a certain estate, 
upon trust, inter alia, to secure the repayment of the 
sum advanced. It was stipulated that A. should 
cultivate the crop till maturity and deliver it to B. 
Held that this document was a mortgage liable to duty 
under article 44 (b) of schedule I of the Stamp 
Act, 1879. Keyeeence undee Stamp Act, 1879 
[I. L. R., 8 Mad., 104 

49. — FoHcy of insur- 
ance . — Life policy. — Peng. lleg. X of 1829. — Per 
Beoughton, j . — Held that, inasmuch as Regula- 
tion X of 1829, was not recognised by the Supreme 
Court, life policies of insurance issued before 1860 
did not require a stamp, Rajnaeain BosE n. 
Univeesal Lipe Asstteance Company 

[I. B. B., 7 Gale., 594 : 10 C. B. B., 561 

1. art. 50 . — Court Fees A at, 

sch. II, art. 10 {a). — Power to vaMl to obtain 
copies from Collector's office. — Stamp. — A document 
authorising a vakil to apply for copies of records 
from the Collector’s office is properly stamped with 
a court fee stamp under article 10 (a) of schedule 
II of the Court ITees Act, 1870, and does not require 
to be stamped as a power of attorney under article 
50 (b) of schedule I of the Stamp Act, 1879. Re- 
PBEENCE UNDEE STAMP ACT, 1879 

[I. B. E., 9 Mad., 146 

cl. (b).-»r-Co««r35 Fees 

Act, sch. II, art. 10 (a).-^Valcalatnama. — Po 2 ver- 
of -attorney. — A document was given to P. by thirty- 
six persons jointly interested in a certain sum of 
money authorising him to appear before a certain 
officer and receive payment thereof. Held that the 
document "was a pow'er of attorney, and that conse- 
quently the proper stamp duty ‘was one rupee, levi- 
able under the Stamp Act, 1879, schedule 1, article 
50 (6). Repeeengb tindee Stamp Act, 1879 

[BB.B.,9Mad., 358 

— art, 52, and s. 3, cl. 17.— 

Sarlchatd^ — Receipt. — The defendant in a suit on 
a bond set up as a defence that the bond bad been 
paid in part in sugar-cane juice, and as evidence of 
this fact produced a document called a sarkbat,’’ 

1 alleged to be signed by the plaintiff, acknowledging 
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Sa?AMP ACT, I OF 1879, seh. I, art 52, 
and s. 8, cl. 17 — continued, 

the receipt of sugar-cane .juice, the price of which 
exceeded B20. There was nothing in this document 
which showed that the sugar-cane juice had been 
received in part satisfaction of the bond. Seld 
that the document was not a receipt,"" within the 
meaning of the Stamp Act, 1879, but a memoran- 
dum of sugar-cane juice supplied, and required no 
stamp. Bebi Peasab v, Eupb 

[I. Ii. B.,6 AU., 253 

; Meceipt, — JEntry signed 

hy creditor in dehtor^s hooh discharging debt , — An 
entry made by a creditor in the khatta-book of the 
debtor, and signed by him for the payment of a sum 
of money in discharge of a debt is a “'receipt"" 
wdthin the meaning of section 3, clause 17 of the 
btamp Act, and as such must be stamped under 
article 52, schedule I of that Act. Queen- Empeess 
aj. J UGOEENATH , . I. L. B., 11 Calc., 267 


art. 54. 


See s. 7 


. I. Ij. B., 9 Bom., 417 

; art. 57. — Settlement.-— Stamp 
««%*~"Under article 57 of schedule 1 of the Stamp 
Act, 1879, stamp duty oiha settlement is to he calcu- 
lated on the value of the property settled as set 
forth in such settlement. Eeld that these terms 
do not mean the value of the interest or interests 
created by the settlement, but refer to the value of 
tlie property settled, which, it was intended by the 
Legislature, should be set forth in the settlement. 
Eepeeence unbee Stamp Act, 1879 

[I. Ii. B., 8 Mad., 453 


60.— Transfer of estates 

and mining rights held under lease.— In consider- 
ation of a sum of £87,500, two coffee estates, opened 
out on land held under a lease- for fifty years 
together with the mining rights therein, also held 
iiiider lease tor a term of forty-eight years, were 
transferred by deed for the residue of those terms. 
Eeld that the stamp duty payable on the transfer 
deed was to be regulated by the provisions of clause 
60 of schedule I of the Stamp Act, 1879. Refer- 
ENCE FROM BOAED OF REVENUE UNDER StaMP 

• I. 2-. B., 5 Mad./l5 

„„--r77- n, and seli. I, art. 

J aLil. Mntry on roll of advocates, — Escemp- 
twnfrom By article 11 {a) of schedule II of 

the Stamp Act, 1879 (which exempts from duty the 
entry of an advocate, vakil or attorney on the roll of 
any High Court when he has previously been en- 
rolled in a High Court established by Roval Charter) 
a vakil on the roll of the High Court, Madras, who 
applies to be entered on the roll of advocates, is ex- 
empted from the duty prescribed by article 27 of 
schedule I of the said Act, In be Parthasaeabi 

• [I. Ii. E, 8 Mad., 14 


. , ' (b). — Security land 

for dncMooimiingfor “property" received by vir- 
tue of office.—The. question was whether a bond e.xe- 
cuted by the sureties of an officer of Government to 


STAMP ACT, I OP 1879, seh. II, art. 12 

(b)— continued. 

secure the due execution of his office and the due 
accounting by him of “ public moneys, deposits 
notes, stamp paper, postage labels, or other pro- 
perty"" of Government committed to his charge was 
or was not exempted from stamp duty by the provi- 
sions of article 12 {b) of schedule II of Act I of 1879 
regard being bad to the words other property."" 
Ter Stuart, C. J ,, that such bond was one to secure 
the ‘‘ due execution of an office "" and the due ac- 
counting for money received by virtue thereof,"" and 
nothing more, as the words “or other property"" 
must be taken to mean property of the same kind as 
previously mentioned, and therefore “money"" or 
the like of money, and such bond was therefore ex- 
empted from stamp duty by the provisions of article 
12 {h) of schedule II of Act I of 1879. Ter Olb- 
FiELB, L, that inasmuch as the words in article 
12 {b) of schedule II of Act I of 1879 “ or the due 
accounting for money received by virtue thereof"" 
should be regarded as mere surplusage, and the “ due 
execution of an office "" and the “ due accounting for 
money received by virtue thereof"" be considered one 
and the same thing, and as the due accountiiio- for 
property received by him by virtue of his offic? was 
the “due execution of his office"" by the officer in 
this case, such bond was one for the “'due execution 
or an office/" and wnis therefore exempted from 
stamp duty. Per Spankie, P., and Straight, J. 
that inasmuch as the words in article 12 (b) of 
schedule II of Act I of 1879 could not be regarded 
as mere surplusage, and there was a distinction 
drawn by the Legislature between the “ due execii- 
ion of an office "" and the “ due accounting for 
money received by virtue thereof,’" such bond was not 
one tor the “ due execution of an ofiice,"" and beint»‘ 
one for the due accounting for “property"" it wa!s 
not one for the due accounting for “ money/" and 
therefore it was not exempted from stamp duty. 
Reference by Board oi? Revenue, N,-W. P. 

[I. Ii. E., SAli., 788 


' art. 13. 


See ScH I, ART, 39. 

[I. L. B., 10 Bom., 173 

a cultivator. — Definite term.-Auuual rc.^^^.~-C]ause 
(6), article 13 of schedule 'll of Act I of 1879 
exempts all leases executed in the case of a cultiva- 
tor without the payment or delivery of any fine or 
premium,, whatever the reserved or annual rent may 
be, provided it be for a definite term not exceedin'^ 
one year, and also whatever the term may be, mo- 
Yided the annual rent reserved does not exceed RlOO 

In RE Bhavan Babhar . I. B. R., 6 Bom., 691 


and (G}. — Zea6 


± J , , I — ' ju e as e 

granted to a cultivator.— KabtUiat. —Exemption 
from stamp dudij^-By the term “cultivator"" in 
article 13, schedule II of the Stamp Act, 1879 only 
+E connoted who actually cuitivate 

the soil themse ves or who cuitivate it by members of 
their household, or by their servants, or by hired 
labour and with their own or hired stock. The class 
of husbandmen or actual agriculturists is meant, 
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STAMP ACT,, I OP 1879, sch. II, art. 13, 
els. (b) and (e«) — continued. 

not farmers, middlemen, or lessees, even tlioiigh cul- 
tivation may be carried on to some extent by such 
persons in the area covered by their lease. Held 
therefore, where the land, the subject of a kabuiiat 
(counterpart of a -lease), was for a large part not cul- 
tivable or susceptible of being treated as a cultiva- 
tor's holding in any legitimate sense of that word, 
that such kabuiiat was not exempted from stamp 
duty under article 13 (c), schedule 11 of the Stamp 
Act, 1879. Reifeeencb under Stame Act, 1879. 
In the matter oe Laohman Prasad 

[I. L. R., 5 AH., 360 

— art.' 15 (b) and s. 3, eh 

17 . — Receipt. — Consideration. — Barrister^ s fee. 
Honorarium not merces. — A receipt given by a Bar- 
rister for a fee is exempted from stamp duty by 
article 15 (5) of schedule II of the Stamp Act, 1879. 
liErERENCB UNDER STAMP ACT, 1879 

[I, L. E,., 9 Mad., 140 

STAMP DUTY, PAYMENT OP— 

See Paupee Suit — Appeals. 

[I. D. B., 1 Bom., 75 

STAMP DUTY, REFUND OP— 

^ Remanded case.~The stamp 

duty is refundable, and should not be charged to the 
respondent, in a case remanded. Masse yk n. Ju- 
GOBUNDHOO DUTT . . . 1 W. B., Mls., 12 

2, — ^ Held by the ma- 

jority of the Court (Loon, dissenting, and Camp- 
bell, Ji, doubting), where an appeal is remanded in 
part, the appellant is entitled to a return of a propor- 
tionate part of the stamp duty paid by him. In the 
MATTER Ol? THE PETITION OP DOORG-A DaSS DuTT 

[B. L. R., Sup. Vol., 511 : 6 w. R., Mis., 65 
1 Ind. Jur., N. S., 401 
In re Prosunno Chunder Roy Chowdry 

, ■ [11 B. D. R., 372, note 

, S. C. Prosunno Chunder Roy Ohowdhry r. 

Nubo Kbisto Chattebjeb . IS W. R., 434 

Compromise pending appeal. 

— No refund of stamp duty^can be allowed wdien a 
suit is compromised pending the hearing of an ap- 
peal preferred. Land MoRTaAOE Bank op India 
Mehtus . . , . 4 B. L. R., Ap., 98 

In re Abdul Hamed Chowdry 

[4 B. D. B., Ap., 98, note 

4 , Refund of excess of stamp 

dVLtj — Court Fees^ Act (VII of 1870), ss. 13, 14, 
and 13 . — The plaintiff brought a suit for declaration 
of his inaliki right over a certain putni tenure, and 
he alleged that the defendants had executed a hiba in 
his favour in consideration of a diamond ring worth 
R,30,000. He valued his suit at R5,600, being 
twenty times tbe malika-na of R280, to which the peti- 
tioner alleged he was entitled. The Subordinate 
Judge held that the plaintiff was hound to value his 
suit at R30,000, the consideration mentioned in the 


STAMP DUTY, REFUND OP.— Refund 
of excess of stamp duty — continued. 

liibanama. The plaintiff paid the deficiency, and his 
suit was ultimately dismissed. The plaintiff ap- 
pealed to the High Court, and valued his appeal at 
R5,600, which valuation was accepted by the High 
Court. On an application by the plaintiff for a certi- 
ficate authorising hiin to receive back from the Col- 
lector the excess of stamp duty paid by him, — Held 
that the Court had no power to grant it, its power 
being limited to cases specified in sections 13, 14, and 
15 of tbe Court Fees Act ; but that there is nothing 
in the law preventing the Government from refund- 
ing any amount which they may think the plaintiff 
was improperly ordered to pay. In the matter oe 
THE BETITION OE ZOYNOODDEEN HoSSEIN KhAN 

[11 B. L. R., 370 

S. C. ZOYNOODDEEN HoSSEIN KhAN n. SECRETARY 

TO THE Board oe Revenue . 20 W. R., 106 

5 ^ ^ — Failure of portion of appeal. 

— Where an appeal to the High Court in a case in- 
volving property not exceeding R3,000 in value was 
filed, under xlct X of 1862, on a stamp paper worth 
lilOO, and the result was a remand in respect to a 
portion of the property of which the value \va,s 
iil,756, it was held that, as the appellant was 
successful in his appeal in respect of property repre- 
senting a vahte which must of itself have required a 
stamp duty of RlOO, that portion of his appeal in 
which he failed did not necessitate the payment of 
any further stamp duty; consequently the appellant 
was entitled to a refund of the stamp duty in full. 
Bhikoo Mollah ‘ 0 . Rash AIonbe Dossee 

[9 W. B., 357 

Compromise of appeal before 

lie aring.— Where an appeal had been compromised 
before a Bench of the Sudder Court, and in the pre- 
sence of the parties, before it had been entered in the 
cause list hung up in the Court-room, — Held that 
appellant was entitled to a refund of the full amount 
of stamp duty paid by him. In the matter oe 
Gujendro Narain Roy . . 11 W. R., 158 

STAMP FEES, RIGHT OF G-OVBRN- 
MBNT TO RBCOVER- 
See Pauper Suit— Suits . 

[2 B. L. R., Ap., 22 

STAMPS, CANCELLATION OF- 

See Plaint— Return of Plaint. 

[I. L. B., 7 Bom., 487 

STATUTE. 

5 & 6 Bdw. III., c. 16. 

See Salary, Assignment oe— 

[3 Moore’s I. A., 435 

13 Eliz., e. 5. 

See Debtob and Creditor. 

[1 Hyde, 178 
2 Ind. Jur., O. S., 7 
1 W. R., 41 
I. L. B., 10 Calc., 616 

9 B 


IV 


( 5865 ) 


DIGEST 


STATTJTE.^13 Elfe., e. 5-^oanlimced. 

See Insolvent Act, s. 26. 

£1, li, 3 C3;lc,j 434 


‘ ^ Doctrine of fraudulent 

comeyanee void against creditors.-^ThQ doctrine of 
a Iraudulent conveyance being void as against cre- 
ditors held to be a principle of Hindu as it is of 
English law under 13 Elizabeth, c. 5. Shamkissobe 
Shaw s. Cowie . . 2 Ind. Jur, O. S., 7 

See SooDmEKEBiTA Chowdhsaiit ®. Gopbe 
MohotSein . . . . 1 W.R „41 

27 Elia., e. 4. 

See VOLTJNTABY CONTEYANGE. 

. [22 W. B., 60 

’ — 43 Elia,, e. 4. 

See WllL— CONSTBUCTIOI^’. 

[14 B. L. E.,442 


^ Jae. I, c. 7. 


to w extended 

to India. Wilkinson Abbas Sirkae 

* [3 B. L. B., O. C., 96 

— 21 Jac. I„ e. 16. 

See English Law. 

[6 Moore’s L A., 43, 234 
See Limitation — Statutes of Limita- 
tion— Statute 21, Jac. I., c. 16. 

[5 Moore’s I. A,, 43 
See Statute, Construction of— 

[5 Moore’s I.' A., 234 


29 Ca,r. II., e. a 

See Guarantee. 

See Statute of Frauds. 


[5 B. L. B„ 639 


c. 7. 


See Lord’s Day Act. 

81 Car. II., 0 . 2. 

See Habeas Corpus . 6 B. L. 


L, 392 


2 & 3 Airne, e. 4, s. 1. 


See VbbbOB am PUECHASEE-lfoiICE. 

[I. B. B., 6 Bom., 168 


6 Anne, e. 2, s. 4 (Ireland). 

See Vendor and Purchaser— Notice. 

[I. B. B., 6 Bom., 168 


■ 6 Anne, e. 35, s. 1. 

See Vendor and Purchaser— Notice. 

[I. L, B., 6 Bom., 168 


7 Anne, e. 20, s. 1. 


See Vendor and Purchaser— Notice. 

[I. L. B„ 6 Bom., 168 


STATUTE — coniinued. 

' — 8 Anne, e, 14. 

See Landlord and Tenant— Payment 
OF Kent — Generally.- 

[3 B, L. R., O. C., 56 


7 Will. Ill, c. S, s. 6. 

See Waging War against the Queen. 

[7 B. L. B., 63 


7 Geo. L, c. 21, s. 2. 


See Bottomry Bond . 5 Bom., O. C., 64 

8 Geo. II., c. 6, s. 1. 

See Vendor and Purchaser— Notice. 

[I. L, B., 6 Bom., 168 


• 21 Geo. III., e. 70, s. 5. 

High Court, Jurisdiction of— High 
Court, Madras— Civil. 

[I. L. E., 8 Mad,, 24 

— 

See Manbamus . 11 B. L. E., 250 

See Eighi oe Suit-Acts bone in ex- 
EECiSE OF Sovereign Powers. 

[I. li. B., 1 Calc., 11 


s. 17. 


See Contract Act, s. 27. 

[14 B. Is. B., 76 
See Guaeanteb . 5 b. L. E., 689 

Tenant— Buiibings 

ON JjAISD, Kight to remove 

■ [I. L. B., 8 Calc., 582 
I. Is. B., 5 Calc., 688 
See Landlord and Tenant- Contract 

OF Ienancy, Law governing 

[I. L. B., 5 Calc., 688 
See Statute of Frauds. 

[5 B. Ii. E., 639, 643 


Inheritance and Succession.’^ —Der Pontifex Jl— . 
The true construction of section 17 of 21 Georo-e 
in, chapter 70, must confine the words their in- 
qnestions relating to 

inheiitance and succession by the defendqntQ 

kies u. Peosonomoyee Dosir Sae. 

[I. L. E.J 6 Calc,, 794 : 8 C. L. E., 76 

■ s. 21. 

See Peity Counoib, Peactice oe— Vaeu- 
ation oe Appeal . 5 W. R., p. c., 34 
[1 Moore’s I. A., 863 


— s. 24. 

See Judicial Officers, Liability of— 
[2 Moore’s I. A., 293 


27 Geo. III., e. 142, s. 10, 

/See Jurisdiction of Criminal Court— 
Luropean British Subjects. 

[7 Bdm., Cr., 6 
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STATUTE — continued ^ 

" 39 & 40 Geo. III., c. 70, s. a 

See Hig-h Couet, Jubisdictiok of — 
High Coubt, Maheas — Citil. 

[I, L. II., 8 Mad., 24 

49 Geo, III., c. 126. 

See Salaey, Assignment of — 

[3 Moore’s I, A., 435 

53 Geo. III., C.-155, ss. 99 & 100. 

See JUEISDICTION OF CiVIL COUET — Re- 
venejE . . I. Ii. B., I Mad., 89 

• s. 105. 

See JOEISDICTION OF CeIMINAL CoITET. — 
Eueopean Bbitish Subjects. 

[7 Bom., Cr., 6 
See Magisteate, Jurisdiction of — 
General Jurisdiction. 

■ • , [6 Bom,, Cr., 14 

■ s. 111. 

See Advocate General. 

[4 Moore’s I. A., 190 

50 Geo. ni., c. 100. 

See Habeas Corpus. 

[5 B. L. R,, 418, 557 

4 Geo. IV,, o. 81. 

See Jurisdiction of Criminal Court — 
European Bbutsh Subjects. 

[13 B. L. B., 474 

— ^ — 6 Geo. IV., c, 16. 

See Ekq-lish Law. 

[2 Moore’s I. A., 263 

e. 85. 

See Salary, Assignment of— 

[3 Moore’s I. A., 435 

— 9 Geo. IV., c. 33 (Fergiisson’s 

Act). 

See Land Tenure in Bombay. 

[4 Bom., O. C., 1 

— — — — c, 73, s. 36. 

See Insolvent Act, 9 Geo. IV. 

[1 Moore’s I. A., 87 

2 & 3 Will. IV., e. 34. 

See Supreme Court, Madras. 

[3 Moore^s I. A., 329 

e. 71. 

See Prescription— Easements — Light 
AND Air . .. 3 B. B. R., O. C., 18 

e 'B. I». B-85 : S. C. on appeal, 12 B. B. B., 406 
^ 15 B. L, B., 361 
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STATUTE.-2 & 3 Will. lY--emitimed. 

e. 114. 

See Engdish Law— Bankeuptcy. 

[2 Moore’s I. A., 263 

3 & 4 Will. IV., c. 41. 

See Appeal to Privy Council— Cases 
IN WHICH Appeal lies— Appealable 
Orders . 5 Moore’s I, A., 499 

See Privy Council, Practice of — Spe- 
cial Leave to Appeal. 

[1 Ind. Jnr., O. S., 117 : 8 Moore’s I. A., 270 

e. 42, s. 28. 

See Interest— Cases under Act XXXII 
of 1839 . 6 Moore’s I, A., 232 

G. 85, s. 43. 

See Cession of British Territory in 
India . . I. L. B., 1 Bom., 367 

[10 Bom., 37 

^ c. 123. 

See Jurisdiction of Criminal Court— 
European British Subjects. 

[7 Bom., Cr., 6 

5 & 6 Will IV., c. 54. 

See Marriage . . 2 Hyde, 65 

— — 7 Will. IV., & 1 Viet., e. 85, s. 2. 

See Offence committed on the High 
Seas . . 1 B. L. E., O. Or., 1 

1 Viet, c. 26, s. 0. 

See Will — Attestation. , 

[13 B. L. E., 392 

2 & 3 Viet, c. 39. 

See Custody of Children. 

[1 Hyde, 99 

3 & 4 Viet, c. 56. 

See Ship, Begistry of— 

[4 Moore’s I. A., 179 

- — e. 65, s. 6. 

See Jurisdiction— Admiralty Juris- 
diction . . 5 Bom,, O. C., 64 

5 & 6 Viet., c. 39, ss. 1 & 8. 

See Principal and Agent— Authority 
OF Agents . 1 Ind. Jur., O. S., 17 
[1 W. B., B. C., 43: 9 Moore’s I, A., 140 

e. 100. 

See Copyright of Ornamental Design 
[8 B. L. E,.,298 

6 & 7 Viet, e, 65. 

See Copyright of Ornamental Design. 

[8 B. L. B,., 298 

9b a 


IV 


( 5869 ) 


DIGEST OF CASES. 


( 5870 ) 



STATUTE.— 6 &0 1 Viet. — contimied. 

. — — — e. 94. 

See CojrsuL’s Couet at Zanzibab, Jttris- 
DICTION OB . I. L. B., 3 Bom., 58 

7 & 8 Viet., e. 69. 

See Aepead to Privy CoDNCiii—CASEg 
IN WHICH Appeal lies— Appealable 
Obdees . 5 Moore’s I. A,, 499 

8 & 9 Viet., e. 109. 

See CoNTEACT— W aobeing Contracts. 

[4 Moore’s I. A., 339 

See English Law — Wagers. | 

[4 Moore’s I. A., 339 

11 & 12 Viet., e. 21. 

See Cases under Insolvency. 

See Insolvent Act. 

12 & 13 Viet., e. 98. 

See Jurisdiction oe Criminal Court — 
General Jurisdiction. 

[8 Bom., Cr., 63 
I. Xj. B., 5 23 

See Oeeence committed on the High 
Seas ^ .8 Bom., Cr., 63 

13 & 14 Viet, e. 104. ■ 

See Copyright oe Ornamental Design. 

[8 B. L. K., 298 

14 & 15 Viet, e. 19, s. 5. 

See Oeeence committed on the High 
Seas . . 1 B. L. B., O. Cr., 1 

16 & 17 Viet., e. 95. 

See Territory, Transeer oe— 

[2 Bom., 112 ; 2nd Ed., 106 

17 & 18 Viet, e. 104, s. 243. 

See Merchant Seamen's Act. 

[I. L. B., 12 Calc., 438 

e. 125, 

See Witness— Civil Cases— Swearing 
OB Aeeirmation oe Witnesses. 

[2 Mad., 246 

18 6s 19 Viet, e. 104, 

See Merchant Shipping Act. 

[Bourke, O. C., 888 
1 Ind. Jur., JJiT. S., 95, 271 

» . 

— 20 6s 21 Viet., e. 66, s. 67. 

See Military Courts oe Request. 

[1 Mad., 443 

* — 21 6s 22 Viet, e. 70. 

See Copyright oe Ornamental Design. 

[8 B. Ii. B., 298 


STATUTE. — 21 6s 22 Viet.— eouimued, . 

e. 106. 

See Domicile , I. L. B., 4. Cale., 106 

See Jurisdiction— Causes oe Jurisdic- 
tion — Carrying on Busineess or 
* Working eor Gain . 1 Hyde, 37 

See Jurisdiction oe Criminal Court— 
Oeeences Committed only partly in 
ONE District— Theft. 

[I. Ii. B., 10 Bom.,. 186 

^ See Eight oe Suit— Acts done in ex- 
ercise OE Sovereign Powers. 

[I. L. R., 1 Gale,, 11 ■ 

See Territory, Transfer oe— 

[2 Boin., 112 : 2iid Ed., 106 

— c. 126. 

See Arrest— Civil Arrest. ■ 

[1 Hyde, 253 

23 6s 24 Viet, e. 88. 

See Jurisdiction of Criminal Court — 
General Jurisdiction. 

[I. L. B., 5 Mad., 23 
8 Bom., Cr., 63 
See Offence committed on the High 
Seas . . .8 Bom., Cr,, 63 * 

24 Viet, e. 10. 

See Cases under Jurisdiction — Ad- 
miralty Jurisdiction. 

24 6s 25 Viet., e. 67. 

See Appeal to Privy Council — Cases 
in which Appeal lies— Substantial 
Question of Law. 

[I. L. B., 1 Calc., 431 
See Cession of British Territory in 
India . . I, L. R., 1 Bom., 387 

[10 Bom., 37 

See Divorce Act, s. 2. 

, [I. L. B., 10 Bom., 422 

See Indian Councils Act. 

See Jurisdiction of Criminal Court — 
General Jurisdiction. 

[I. L. R., 3 Calc., 63 
I. L. E., 4 Calc., 172 
See Territory, Transfer of — ' 

[2 Bom., 112 : 2nd Ed., 106 

^ ^ e. 73. 

See Copyright of Ornamental Design. 

[8 B, L. R., 298 

e. 104. 

See Rules of High Court, Madras. 

[I. L. B.,'l Mad., 24 

— — s. 9. 

See Appeal to Privy Council— Cases 
IN WHICH Appeal libs — Substantial 
Question of Law. 

[I. L. E., I'Calo., 431 
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STATUm-24 & 25 Viet, c. 104, s. 9— 

continued . 

See Cession of British Territoet in 
India . ' . I. L. B., 1 Bom., 967 

[10 Bom., 37 
See Jurisdiction of Cmi Court — Po- 
litical Officers. 

[7 B. L. E., 452, note 
See Jurisdiction of Criminal Court — 
General Jurisdiction. 

[I. L. R., 3 Oalc., 63 
I. Ii. R., 4-Calc., 172 

gg. IX & 13. 

See Jurisdiction of Criminal Court — 
General Jurisdiction. 

[I. L. R., 3 Cali., 63 
I. L. R„ 4 Calc., 172 

s. 12. 

/S'e^’HiG-H Court, Jurisdiction of— Hioh 
Court, Calcutta— Civil. 

' [24 W. R., 368 

s. 13. 

See Letters Patent, Hio-h Court, ‘NT.-W* 
P., CL. 27 . . .2 H. W., 117 

[S, C. Agra, B. B., Ed. 1874, 196 

— — — s. 14. 

See Chief Justice, Power of — 

[I. L. R., 8 Calc., 63 

s. 15. 

See Appeal to Privy Council — Cases 
IN WHICH Appeal lies— Appealable 
Orders , ' . .13 B. L. R,, 103 

See Land Acquisition Act, 1870. 

[15 B. Li. R., 197 
See Review— Power to 'Review. 

[6 B. L. R., 333 ; 334, note 
See Cases under Superintendence of 
Hig-h Court — Charter Act, s. 15. 

s. la 

See Divoecb Act, s. 2. 

[I. L. R., 10 Bom., 422 

28 Viet, e. 24. 

See Jurisdiction — Admiralty Juris- 
diction . . . 6 B. L. R., 323 

28 & 29 Viet., e. 15, ss. 3 and 6. 

(» 

See Divorce Act, s. 2. 

•• [I.L.R.,10Bom.,422 

30 & 31 Viet, e. 13, s. 99. 

See Small Cause Court, Mofussil— 
Jurisdiction— Military AIen. 

[2 B. L. R., S. F., 3, 7 


STATUTE.— 30 & 31 Ymt—eontimied. 

c. 124, s. 11. 

See Offence committed on the High 
Seas . , .7 Bom., Cr., 89 

32 & 33 Viet, c. 71. 

See Insolvent Act, s. 40. 

[13 B. L. E., Ap., 9 

— 39 & 40 Viet., e, 46. 

. See Consul's Court at Zanzibar, 
Jurisdiction of — 

[I. L. R., 3 Bom., 58 

42 & 43 Viet., e. 33, s. 144. 

See Army Discipline Act. 

[7 C. L. R., 336 

43 & 44 Viet., c. 16, s. 10. 

See Merchant Seamen's Act. 

[I. L. R., 12 Calc., 438 

44 & 45 Viet, e. 58. 

See Small Cause Court, Mofussil— 
Jurisdiction— Army Act. 

[I. L. R., 13 Calc., 143 
. I. L. R., 10 Bom., 218 

S^e Small Cause Court, Presidency 
Towns— Jurisdiction— Army Act. 

[I. L. R., 13 Calc., 37 

STATUTE, COFSTRUCTIOF OP- 

See Bombay Act III of 1866, s. 1, 
CL. 2' . . .4 Bom., Cr., 9 

See Limitation— Statutes of Limita- 
tion —Generally. 

[13 B. L. R., 177, 254 
I. L. R., 1 Bom., 19 
I. L. R., 3 Bom., 207 
I. L. R., 6 Bom., 26 
See Limitation Act, 1877, s. 14. 

[I. L. B., 8 All., 475 
See Madras Municipal Act, 1878, s. 192. 

[I. L. R., 2 Mad., 362 
See Madras Reg-ulation XXV of 1802. 

[14 B. L. R., 115 
See Madras Towns Improvement Act’ 
1871, ss. 58-62. 

[I. L. R., 3 Mad., 129 
See Minor— Cases under Minors Act 
(Bombay) , . I. L. E., 4 Bom,, 635 

See Pensions Act, 1871. 

[I.-L. R., 1 Bom., 523, 531 
I. L. R., 2 Bom., 346 
See Supreme Court, Bombay. ’ 

[3 Moore’s I. A., 468, 488 
See Transfer of Property Act, s. 2. 

[I. L. R., 12 Gale., 583 
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STATUTE, COE-STEUCTION OlP-conti 

nued. 

1, JVEode of construction. — The 

meaning of an Act is to be gathered solely by refer 
ence to the Act itself. Muddoosooden Bey v. 
Bamachuen Mookeejee . . 1 Hyde^ 100 

2, — Duty of Court . — > 

Where the berms of an Act are clear and plain, it is 
the duty of the Court to give effect to it as it stands. 
Guebebullah Siezae V. MoHDisr Lall 8haha 

[I. Ii. B .3 7 Calc., 127 : 8 C. L. B., 409 

3 , > ^ Preamhle . — A rule 

or construction is that the enacting words of a 
statute may be carried beyond the preamble, if words 
be found in the former strong enough for the pur- 
pose. Chizfa Aiyan V. Mahomed Faketjdin 

Mad., 322 


4. 


— Dre-exiding state 

of ihe pre-existing state of the law, as reco^^- 
msed by the tribunals, is one of the chief means of 
interpreting laws of procedure. Peabhaeaebhat 
tJ. VISHWAMBHAE . , I. Ii. B., 8 Bom., 313 


5. 


, ;77: I Reasons for ew- 

aoimg law.^Mottves of yariies.-^li the words of a 
law are clear and positive, they cannot be controlled 
by any consideration of the motives of the party to 
whom it is to be applied, nor limited by what the 
Judges who apply it may suppose to have been the 
reasons for enacting it. J odoo^iath Bose y. ijHUMs- 
OOjNNISSA Bb&UM. BuELOOE ilUHEEM V. ShUMS 
OOENISSA BeGOM 

[8 W. B., P. C., 3 : 11 Moore’s I. A., 551 


7 7 “ of Leais- 

Mure m f raming Act.—lt is not for a Civil Court to 
speculate upon what was in the mind of the Leo-ig, 
iature in passing a law, but the Court must be bound 
by the words of the law judicially construed. Mo- 
HBSH Chukdee Boss v. Madhub Chueder Siedae 

[13 W. B., 85, 

i T '' Objects and rea- 

sons of Act.-— Dorms in which Bill came before Coun- 
«Z.--For the purpose of ascertaining the intention of 
the Legislature in passing an Act, where that inten- 
tion, so far as can be gathered from the Act itself 
appears doubtful, the “ objects and reasons may be 
referred to. It is not, however, permissible to refer 
for this purpose, to the various forms in which the 
Liil was brought before the Legislature. Moosa « 
Essa .... 


8 . 


T42 4 T 1 " ^tamp duty. Charge 

of.— It the express words of an Act do not warrant 
or necessitate a demand of duty or charge it is not 
competent to a Court of law to extend such enact- 
ment or to give to the words a meaning beyond their 
strict and literal signilication, so as to include anv 
case which may reasonably come within the snirit 
OT the enactment. Iw the mattee oe the Poet 
Canhieg Land Company . . 16 "w. B. 208 

a- 


froceinre. — luconvenience pointoTTut* of ^ intro- 


STATUTE, COESTEUCTIOIT OP-Modo 

of eonstriietioii-~co?^/w 2 Me£^. 

ducing into Acts relating and intituled as relating- to 
special jurisdiction only provisions affectins? civil 
procedure generally. Jroow Mraji v. CnHAffAir 

Baichakd . . . I.L.E.,5Bom., loe 

1 A ^ 

,* „ . ' , —— ■ — Retrospective 

^eczof Acil.— Statutes are primd facie deemed to 
be prospective only. “ Bova constikitio futuris for- 
rrmm imponere debet, non prmteriUs:^ Moon v 
Durden, 2 Bxch., 22, approved of. Boobhbdass Pet- 
TAMBEBDASS V. BamLOLL ThAOKOOESEYDASS 

[5 Moore’s I. A., 109 

Chutteedhaeeb Missee V. JNijesingh Butt 

bOOKOOL .... 3AffM ^71 

[S.C.Agra,P.B.,Ed.ll74,ie3 


11 . 


to.— Mad. Aif VIII 
1865, 1866, it was 

objected that pottahs and muchalhas were not ex- 
changed as required by Act VIII of 1865, which 
came into force on ist January 1866. Meld (revers- 
Civil Judge) that Act VIII 
of lb6o was inapplicable to the case. The general 

SSm'" acquired shall not be 

afftctcd by the retro-action of a new law. Buies as 
to procedure are not exceptions, but the question 
Mnuirif processual but of material law. 

Moeeis y. bAMBAMUfiTHi Bayae . 6 Mad., 122 
12 . 


effo t #ec^.~-BetiDspectiv 0 

effect IS not to be given to the penal provision of 
section 2, Bengal Act VI of 1862. NoboLmh Bey 
^OEADAZAHTH BoY . . . 1 W. B, 100 


13. 


7?^ •' . , ^ - — Renal statute . — 

Mxcxoe Act.-Meng. Act VII of 1878.-¥^naX sta- 
tutcs must be construed strictly,— i.e, nothing is to 
be regarded as within the meaning of the statute 
rJr u f wdhin the letter and clearly and in- 

•fi ''“•y words of the statute 

itseii:. Empress v. Ixoba Labang 

[I. L. E., 8 Calc., 214 : 10 C. L. R^, 155 


14 


Af-kx^ of mO.-A penal sta tuffshouTwh;; 
ts meaning is doubtful, be construed in the man- 

15. 


oatwn.—Repugnancg.—Sta.tv£^ 
to be rejiealed by implication, unless the repugnaaev 
b tween the new pi^vision and a former stetuTe be 
gain and unavoidable. SixaPathi mrnnn ^ 
. 1. Li. B., 6 Mad,, 32 

16. 


ism ‘I %T-r yx 0 / 

repealed by a 

two enactments are not so repugnant as to be 
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STATUTE, CONSTRUCTION OP.— Mode 

of eonstniction — continued. 
incapable of standing together. Act IX of 1850, sec- 
tion 101, was not repealed by section 187 of Act VIII 
of 1859. Sabapati Mudalixae v. Naeayansvami 
■Mubaliyak ' * « , . I Mad., 115 

17, ^ ^Effect of repeal. 

' — Metrospeotive effect. — Deccan Agriculturist 8^ Re- 
lief Act ^ 1879 . — Q-eneral Clauses Consolidation Act, 
1868, s. 6.— The general rule is that a repealed sta- 
tute cannot be acted on after it is repealed ; but, as i 
provided in section 6 of the General Clauses Act, 
1868, all matters that have taken place under it 
before its rej)eal remain valid. But a new order of 

a Court, not ancillary or provisional, but directing a 
further substantive step in the execution of a decree, 
is a new proceeding which should be governed by the 
law in force wdieii the order is made, and not by the 
law which it repeals. An Act passed to promote 
some public important object, such as the protection 
of the property of the Deccan agriculturists, may be 
given on that account a retro-active operation, if 
necessary, as the rule' against such operation rests 
itself on such a general public interest, which may, 
under the circumstances, be deemed of less import- 
ance than the one embodied in the Act. Shiveam 
Udaeam V. Kondaji Muxtaji 

[I. li, E., 8 Bom., 34:0 

18. ; Lato governing suit 

when laio is changed pending suit. — The law as it 
exists when a suit is commenced must decide the 
rights of the parties toj the suit, unless the Legisla- 
ture has expressed a clear intention to vary the 
relative rights of the parties to each other in the 
new law. Rule followed in the interpretation of Act 
X of 1859. Bun&sheedhxje Doss v. Mahomed 
Khuleel . , . 0 .1 Hay, .369 

19 ^ Alteration of 

laio lohile suit is pending. — Act XIX of 1857, s, 219. 
— Repeal, Effect of. — Where the law is altered 
while a suit is pending, the law as it existed when, 
the action was commenced must decide the rights of 
the parties, unless the Legislature, hy the language 
used, shows a clear intention to vary the mutual re- 
lations of such parties. Gujeeat Teading- Com- 
pany V. Teikamji Veljx . 3 Bom., O. C., 45 

20. Repeal, Effect of, 

on right of action. — A right of action is not taken 
away hy a change in the law, unless hy express en- 
actment ; hut iu the case of mere procedure, unless 
something is said to the contrary, the new law, where 
its language is general in its terms, applies without 
reference to the former law or procedure. Feamji 
BOMANJI- t;. Hoemasji Baejoeji 

[3 Bom., O. C., 49 

21. Right of suit . — 

Act XVI of 1842.— Act VIII of 1868, s. l.—Act 
XIV of 1870, s. l.—Ow the 27th of June 1866, it 
was agreed by and between B., a zemindar, and i)., 
a ryot, that the latter should pay R20 annually as 
the rent of his holding, and that for the future no 
further sum in excess should be demanded or suit 


STATUTE, CONSTRUCTION OE.— Mode 

of QOixstr-aQtioTL— continued, 

brought for enhancement of rent. At the date of 
the agreement Act XVI of 1842 was in force. The 
settlement of the district, where the land, in respect 
of which the agreement was made, was situate, ex- 
pired on the first of July 1870, before when Act XVI 
of 1842 was repealed hy Act VIII of 1868, which 
Act was repealed hy Act XIV of 1870, both Acts 
saving any right or title which had already accrued, 
Meld that no right of action to avoid or right to 
repudiate the engagement of the 27th of June 1866, 
accrued to the zemindar before the passing of those 
Acts. Deojeet V. Bhug-want . 6 N. W., 373 

22. Statutes onahing 

contracts void and those prohibiting actions on 
them . — The distinction between enactments winch 
declare contracts absolutely void and those which 
simply provide that no action shall be brought upon 
such contracts pointed out. Vissappa v. Rama- 
joGi . . . • . • .2 Mad., 341 

23. Statute imposing 

duty. — Action for failure to perform it . — Where a 
statute imposes a duty,. it, without express words, 
gives an action for the failing to perform that duty, 
and for wrongfully performing it. Ponnhsamy Tb- 
VAE V, CoLLECTOE OP Maduea . . 3 Mad,, 35 

24 . Limitation Act, 

XIV of 1859, ss. 20, 21 . — In interpreting statutes, 
the words ‘‘must’^ and shall” may, in some cases, 
be substituted for the word ‘"may,” but only for the 
purpose of giving effect to the intention of the Le- 
gislature. In the absence of proof of such intention, 
the word “may” should he taken as used iu its 
natural, i.e,, iu a permissive, and not in an obliga- 
tory, sense. Delhi and London Bane -y. Oe- 

CHAED 

[I. E. R., 3 Calc., 47 : L. R., 4 I. A., 127 

25. Sindu Wills Act. 

— In construing an Act of the Government of India, 
passed in the form peculiar to the Hindu Wills Act, 
the sound rule of construction is to give their full 
and natural meaning to the provisos, and only to 
give effect to the enactments contained in the applied 
sections and chapters so far as the latter do not con- 
travene the full and natural meaning of the provisos. 
Alangamonjoei Dabee V. SoNAMONi Dabee 

[I. L. B,, 8 Calc., 637 : 10 C. L. R., 459 

20, Land Acquisition 

Acts . — Acts relating to the acquisition of lands for 
public purposes must be construed strictly in favour 
of the subject. Soeabji Hassaetanji Dundas v. 
Justices op the Peace poe the City op Bombay 

[12 Bom., 250 

27 , Statute of Limi- 

tations, 21 Jac. I., c. 16 . — Where words have been 
long used in a technical sense, and. have been judi- 
cially construed to have a certain meaning, and have 
been adopted by the Legislature as having a certain 
meaning prior to a particular statute in whicli they 
are used, the rule of construction of statutes requires 
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STATUTE, CONSTEUCTION OF —Mode 
of construction — continued. 

that tlie words used in such statute should be con- 
strued according to the sense in which they have been 
so previously used, although that sense may vary 
from the strict literal meaning of the words. The 
words in the Statute of Limitations, 21 Jae. I., Cap. 
16, section 7, ‘^beyond the seas,’’ are synonymous in 
legal import with the words ‘‘ out of the realm ” or 
“out of the land” or “out of the territories,” and 
are not to be construed literally. Rucemaboxe u, 
Lulloobhox Mottichund 

[5 Moore’s I, A., 234 

Beng,. Ment 

Act, X of 1869, s, 77. — Meaning of determined /* — 
'the word “ determined ” .meant “ legally decided by a 
Court of competent jurisdiction.” Ghalib Ali v. 
’ Khilloo 

[3 W., 51: Agra, F. B., Ed. 1874, 243 

29, Jdoad Cess Act, 

Beng. Act X of 1871. — Interpretation clause, Con- 
struction of. — 111 a suit on a bond by which certain 
land, admittedly lahhiraj, was mortgaged, the pur- 
chaser of a portion of the mortgaged property at an 
auction sale for arrears of road cess due under Ben- 
gal Act X of 1871 was added as a defendant, and the 
lower Courts holding that the effect of such a sale 
was to pass the property to the defendants free of 
encumbrances, made a decree excluding that portion 
from liability in respect of the mortgage-bond. 
Held, on the construction of Bengal Act X of 1871, 
that the sale had no such effect, and that the whole 
of the property was liable to be sold in satisfaction 
of the plaintittV claim. Altliough the effect of an 
interpretation elau.se is to give the meaning assigned 
by it to the word interpreted in all places in the Act 
in which that word occurs, it is not the effect of an 
interpretation clause that the thing defined has an- 
nexed to it every incident which may seem to be 
attached to it by any other Act of the Legislature. 
It does not follow, therefore, that because lakhiraj 
property is dednecl in the Road Cess Act, 1871, to be 
a tenure, all the interests and consequences attached 
by other Acts to tenures generally, or to particular 
classes of tenures, become annexed to lakhiraj pro- 
perty. Umachuew Bag v. Ajadannissa Bibee 

[I. Ii. E., 12 Calc., 430 

go. ; Pax illegally 

levied. — A statute not only enacts its substantive 
provisions, but, as a necessary result of legal logic, it 
also enacts as a legal proposition everything essential 
to the existence of fhe specific enactments. Where 
the Legislature has imposed certain duties both upon 
the tax- payer and up6n the Municipal Commissioners, 
and those duties, as to the tax-payer, enforceable by 
penalties, are to be performed at a particular time,--^ 
Edd that there was implied a “ latent proposition 
of law,” which is as clear and binding as if it had 
been explicitly declared. That proposition is that 
there shall be a legally- sanctioned tax at the period 
at which the duties are to be performed. Lemait v. 
Oamodakaya . . I. L. E., 1 Mad., 158 


STATUTE, COHSTEUCTIOH OF.— Mode 
of construction — continued. 

31. ^ Acts imposing 

taxes. — Amhigu itg in Acts. — In order to impose a tax, 
due, rate, or toll upon a subject, the framers of the 
Act or hye-law under which such tax, &c., is imposed 
must use clear and unambiguous words to effect their 
Xmrpose. When tlie words used are ambiguous, the 
intendment of the Courts will he in favour of the 
subject upon whom the tax is sought to he imposed. 
Thus where the framers of the Surat hye-law im- 
posed a tax of El per Surat man upon “copper” 
imported into Surat for consumption, it ‘was held 
that copper wi ought up into pots did not fall within 
the words of the hye-law. Semhle, — That wlmn a 
tax is imposed upon goods imported into a town for 
consumption, and such goods, after having been sub- 
jected to the tax upon being imported into the town, 
are afterwards taken out for sale into the neighbour- 
ing villages and brought back unsold, such goods are 
not liable to be subjected to tax a second time, 
Dullabh Shiteal V , Hope . 8 Bom., A C., 213 

STATUTE, PROMULGATIOISr OF— 

See Onus Peobandi--Mortgage. 

[B.L. K.,Sup. ¥ol.,415 

STATUTE, KEPEAL OF — 

Effect of — 

See Cases under Appeal— Eight op 
Appeal, Eppect op Eepeal on — 

See Gases under Execution op De- 
cree — Eppect . OP Repeal op Act 
PENDING Suit. 

See Limitation— Statutes, oe Limita- 
tion — Limitation Act, 1871. 

[I. L. R., 1 Bom., 287 
See Magistrate, Jurisdiction op — Spe- 
cial Acts— Madras Act HI op 1865. 

[I. L. B., 1 Mad,, 223 

See Oppionce committed bepore Penal 
Code came into operation. 

[I. L. B., 1 AIL, 599 
I. Ii. ie,., 2 Calc., 225 

STATUTE OF DISTRIBUTION. 

See Paesis . . I. L. R., 2 Bom., 75 

STATUTE OF FRAUDS (29 Car.' II., 
e. 3). 

See Evidence— Parol Evidence— Vary- 

, ING OR CdNTEADlCTING WRITTEN IN- 
STRUMENTS ■ . • . 9 B. D. R., 245 

• Sufficiency of signature under— ' 

See Contract— Alteration op Con- 
tracts— Alteration BY Party. 

[8B.L. R.,305 

1. — Application of to Ear sis 

— The Statute of Frauds (29 Charles IL, Cap. S) 
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STATUTE ^ OE FBAUDS (29 Car. II., 

e. 3) — continued: 

except so far as it has been repealed, applies to 
Parsis in India. Bai- Maneckeai r. Bai Merbai 
[ I. li. R., 6 Bom., 363 

2, — Af ‘plication of . — Mahomed- 

ans. — The Statute of Frauds is to some extent in 
force in the Island of Bombay. The 4th section 
is not ap)piicable to Mahomedans. AIaijiieji Me- 
HEETANJI ‘V, EaHIMTULIA ALUBHAI 

[1 Born., Ap., 1 

3^ AppUcatloti of to the High 

Courts Original Civil Side. — Does the Sta- 
tute of Fra lids form any part of the procedure of the 
High Court in its oiiginal jurisdiction ? Ram Sagtte 
DiJTT V. NOBOGOPAUL AiOOKEEJEE 

[Bourke, O. C., 367 

4^ S, 4 , — Application of . — JEii- 

ropean defendant. — The 4th section of the Statute of 
Frauds applies to cases in the mofussil in which the 
defendant alone is a British-born subject. Muttiya 
P iLLAi V. Western . . .1 Mad., 27 

5 . ^ 21 Qeo. III., c. 70, ■ 

s. 17. — Hindu defendant, — The 4th section of the 
Statute of Frauds does nbt apply to suits in wdiich 
the defendant is a Hindu. Nekram Jemadar v. 
ISWABIPRASAD PaCHUEI 

[5 B. L. B., 643 : 14 W. B., 305 

0, — Hindu and Mahomedan 

defendants. — Where a contract is proved to have 
been entered into, but no memorandum thereof in 
writing has been signed hy the parties, a Hindu 
defendant is noit entitled to plead the Statute of 
Frauds, that statute not being applicable to Hindu 
' (or sernble, — Mahomedan) defendants. Bor'RODaile 
V. Chainsooe Buxyram 

[1 Ind. Jur., O. S., 70 : 1 Hyde, 51 

7. 21 Geo, III., c. 70, 

s. 17 . — Contract of guarantee . — A contract of gua- 
rantee is a “matter of contract and dealing within 
the terms of section 4 of 21 George IIL, cap. 70, and 
therefore such a contract made by a Hindu is not 
att'ected by section 4 of the Statue of Frauds. Ja- 
GADAMBA Dasi V. Grob . 5 B.'L. R., 639 

STATUTORY^ POWERS. 

See Cases under Injunction-Special 
Gases —Public Oppicers with Statu- 
tory Powers. 

Bee Railway Company. 

[10 B. U. R., 241 

See Zemindar, Duty op— 

[14 B. L. R., 209 

STAY OF PROCEEDINGS.' 

. Suits in respect of same subject- 

matter in different Courts. — Civil Procedure Code, 
1877, s. 20. — A., who was employed hy P. cf* Co. 
as ‘their agent at Calient, instituted a suit for the 
balance of an account against his principals in the 


STAY OP - PnOCE^BmGB- continued. 

Court of the Subordinate Judge there in July 1878. 
In December of the same year, B. Co. instituted 
the present suit against A., for an account, and 
for damages caused by liis alleged negligence. 
Held that as in both suits .practically the same 
issues were triable, A, was entitled, as having been 
first to institute his suit, to proceed in the Court 
in 'which he had tdiosen to bring his suit and to 
have the other suit stayed, but without prejudice to 
the right of* the plaintiffs in the latter suit to 
institute a cross claim in the Calicut Court. Meck- 
JEB Khetsee V . Kasowjee Detachdnd 

[4 C. X,. B., 282 

STEAM-TUGS. 

, 1 ^ Regulation as to tugs.— 

navigation. — Towing. — A party having two tugs, 
A. and B., undertakes to supply tugs to two vessels, 
P. and Q., in the order of their engagements as soon 
as the tugs are free. A. is first free, and tow^s P., 
wliich has the prior claim, to Diamond Harbour, 
where she becomes disabled. B. subsequently tosvs 
. Q., and finding A. disabled at Diamond Harbour, 
leaves Q, and tow's P. out to sea, returning subse- 
quently for Q. Held that B. was not justified in 
leaving < 5 ., but that she ought to have towT^l her out 
to sea without interruption. Nowejre Nusser- 
WANJEE V. Johannes . . .1 Hyde, 293 

2. Government pilots.— Order to 

Government pilots prohibiting their engaging tugs 
at exorbitant charge. — The Government may prohi- 
bit its pilots from allowing any vessels under their 
pilotage charge to be taken in tow of a steamer 
the owners of which will only render their services 
on exorbitant terms. Kogers v. Rajbndro Dutt 
[2 W. R., P. a, 51 : 8 Moore’s I. A., 103 

STOLEN PROPERTY. 

■ Col. 

1. Offences relating to— . . 5880 

2. Disposal of by the Court . . 5S84 


1 , OFFENCES RELATING TO— 

Concealment of stolen pro- 
perty. — Penal Code, ss. 411, 414. — Held that the 
prisoner, who, having received stolen property, con- 
cealed it in his house, could not be charged and con- 
victed for two ofiences, — viz., of having dishonestly 
received stolen- property under section 411, Penal 
Code, and of assisting in the concealment of stolen 
property under section 414, which applies to persons 
whose dealing with the stolen property is not of 
such a kind as to make them giiilty of dishonestly 
receiving or retaining it. Goternment v. Nowlia 

[1 Agra, Gr., 9 

2. Assisting in concealing or 

disposing of. — GuiUg knowledge. —WYiOiVc persons 
are charged with assisting in concealing or dispos- 
ing of property which they know or have reason to 
believe to be stolen, the nature of the property, as 
well as the circumstances liiider which it was being 
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WOEST OE CASES. 


STOLEH ^Pno^SiU’SY-oontimed. 

1. OEEElfCES RELATING TO-contimed 
“La or disposing of 

made a^y must be taken into consideration 
Rjsa. ®. Haeishamkae Fakiebhai ““^ei^tion. 

[2 Bom., 136 : 2 nd Ed., ISO 

dispoTir^T stIfJrSpLty 

T>. 7 r, ^ — Jselieve. — 

iiUhpect. -—Penal Code, s. 4U wn,./! 

iieve in section 414 of tlie Penal PnrU * ^ 

strongerthan the word “^susnopf” . i 

necessity of showin^tlvit 

such thft a reasoua 4 man must'hariSr“' 

m his mind that the propel^ Itth 

dealing, was stolen property, ft is^Lr^tuffi 

such a case to show thot fi./ *, sufficient m 

careless, or that 'ZZlT'Zt T 
property was stolen, or that he did nof rnat 
cient inquiry to ascertain whether it ho /I h 
cstly aequii-ed. Embebss “ao Tmln ““ 

[I. Xi. R., 6 Bom., 402 
4 « *"" ' _ 

193 and dl4.-—lnteni'inn in no* •. Code, ss, 

'ished.^Separate* ^ V^^^on pun^ 

tlio ^ Offences, Comnction of — WhAvr. 
the petitioner was convicted of having ” hcie 

sisted in conceaiin«> stol’Arv^n ^ ^ 

person’s house and^eld, with 
innocent person punished as an nS^ haying such 
the Magistrate Zs itt L ! o«f^^6r,-Meld that 
ing the petitioner for the^n and punish- 

faSricatfng feke evidctel^. S"”*! 

judicial proceeding under section ^ 

Code, and of voI^utaiS ats 
stolen property under section 414 
^BESS 0 lUMBSHAE RaZ !■ Ti‘ 

monp orders.-^a « 7 ^od^eZZfo f 

tamed upon forged money orders is^'nof "^7' 

^ven iif the 

Kox section 410. Queen v. Mon Mohun 

24 W. R., Cr., S3 


a 


must be clearly'^proved 

with guilty 

thb hattbe or the^btixL^o; ylf Ani”' 

^ [13 W. R., Cr, 70 

dll and 409.~CHmino> A,.» w f Code, ss. 
cauuot be conricternnrlf A prisoner 

Code, for dXuesgSn^trf'^ 

g [ 21 ir.W .,312 

dacoity.—Peml Code, 0 412 

Of dacoitv^^l^^ order 

m oidti to sustain a conviction, under 


STOLEN property- 00 , 

1. OFFENCES RELATING TO-conUnued. 
Receiving stolen property-co«««ned. 

section 412 of the Peivil Pnrin * • 

stolen at a daeoity, it if necS^ pXf XfS 

preXr^xtfrs 

‘'cru 

^ ‘ . 4 w . i:!., or,, 109 

Queen p, Bishoo Manjee . 0 W. R,^ Cr 16 

IS touudytha person who admits having received 
it, it may he fairly presumed that the receint was . 
dishonest one, unless the receiver’s conduct is Xis 
factorily explained.^ In the maitee oe thh ZT. 
TiON OF Ramjot KrrisMOKAit . 25 W. R., Cr 10 
10 . - ^ 

41i. Animal nullius proprietas^^ ^’-z. 

large in aaaordanee 

rZSisiS;;;\ST^rh'ifT 

dishonestly receiving a bnll h„o ® ^ 

pXmLg fLemf ceiS^'. “ U 

inasmuch as not onlv woe u renal Code, 

« rXhH ““ 

I. L. R., S AIL, 51 


11 . 


S3, ill.— Discharge of cUld-thief fZr 

TftZi CoBomfooB if receioTr—The 

eC J:f und:^"s c rn 2T5 5iL ad’“ ff f .^-■ 
Procedure, 1872, on Negroid of 

|"mVc?d::1fnotr“:ThXcofviS 

[I. L. R.^ 0 ICad., 873 

sume. 111 the ahsenpa r^-p r. i ^ • reasonable to pre- 

in whose pLs^sXn thf pSf i:“f 
obtained the possessiof by tteafn?’"^ Ouf 
POBOHESHHB AhBEB . , 23 W *’ 

* " ■——— — .. 

K's fc.™”! «.yr*|s;£Sfc 
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DIGEST OF CASES. 


STOLEH PBOPERTy-co?2^w2«e6^. 

1. OFFENCES RELATING llO-^continued. 
Possession of stolen ’gvo-geTty—continued, 

license or any legal permission of the owner, it is for 
the party in whose possession the property is found 
duly to account for its possession, and unless he can 
do so a jury may fairly infer, in snch circumstances, 
that it was with a guilty knowledge that the prisoner 
took that which he knew to he not his own. Queen 
©.• SShueeueeooudeen . 13 W. R., Cr., 26 

14 , I>resumptio7i . — 

I^enal Code, s. 411. — Ueoeimt of stolen po'operty. 
— Presumption as to possession of property after 
theft, — A common brass drinking- cup was stolen in 
October 1883, and was diseovehed in the possession 
of the accused in September ISSd. — Seld, in a case in 
which the accused was tried for receiving stolen pro- 
perty, that his possession of the stolen property, 
coupled with the fact that he had failed to give an 
account as to how he became possessed of the pro- 
perty, would, under ordinary circumstances, raise a 
probable presumption of his guilt, but where, as in 
this case, such possession was not a recent possession, 
but one eleven months subsequent to the act of 
theft, the presumption against him was so slight 
that, taken by itself, he ought not to be called upon 
to explain how his possession was acquired. The 
question of what is or is not a recent possession of 
stolen property is to be considered with reference to 
the nature of the article stolen. Hex v. Adam, 3 C. 
& F., 600 ; Rex v. Cooper, 8 G. F., 3lS ; Rex v. 
Fartridge, 7 C, S{ F., 551, followed. Ina Sheikh 
V. Queen-Empeess , I. L. E., 11 Calc., 161 

15. Fenal Code, s. 

411. — India-ruhher, Possession of. — Smuggling . — 
Where a person was charged under section 411 of 
the Penal Code with having received stolen property 
(rubber, the produce of the Government forests at 
Cachar), and it was not proved that the rubber came 
from the Government forest, or that it was stolen 
property, it was held that the conviction under sec- 
tion 411 was bad, and that he could not be convicted 
of smuggling — smuggling india-rubber not being 
an offence under the Penal Code. Queen d. Bajo 
Huei .... 19 W. R., Cr., 37 

Queen n. Dassokut Dass . 18 W.,R .5 Or., 63 

And see Queen a?, Gouebe Chuen Doss 

[19 W. R.j Cr.j 38 note' 

10, ^ Presumption . — 

Dishonest receipt of stolen property. — Daooity . — 
Fury. — In considering whether the possession of 
stolen goods raises a presumption of dishonest receipt 
of stolen property, the attention of the jury should 
he drawn to the necessity of satisfying themselves 
that the possession is clearly traced to the accused. 
The fact of stolen property being found concealed in 
a man's house would he sufficient to raise a presump- 
tion that he knew the property to be stolen property, 
hut it would not be sufficient to show that it had 
been acquired by dacoity. Empeess v. Malhaei 

[I. L. R., 6 Bom., 731 
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STOBEH PROPERTY-eoni'm^^c^^. 

1. OFFENCES RELATING liO—GontimieA. 
Possession of stolen property— 


17. 


Fenal Code, ss. 


411, 414. — Concealment of stolen property. — Etis* 
band and wvjfc.— The only evidence of the receipt of 
stolen property by a wife was the fact that the jn'o- 
perty was found in the house where she lived with 
her husband. Held that that constituted the pos- 
session of the husband rather than that of the wife. 
Queen ‘o. Desilva . . . . ‘ 5 KT. W., 120 

18, Retaining stolen property. — 

Penal Code, s. 411. — Enotoledge. — The oft’ence of 
dishonest retention of stolen property, nnder section 
411 of the Fenal Code, may be complete without any 
guilty knowledge at the time of the receipt. Anony- 
mous .... 4 Mad., Ap .5 42 


19. 


Evidence of 


guilty hnowledge. — Evidence of guilty knowledge is 
necessary to a conviction on a charge of dishonestly 
retaining stolen property. Queen v. Doyal Shily- 
dae . . . ■ . . 6 W. R., Cr., 87 


20 . 


Fenal Code, s. 


411. — Proof that the property is stolen property 
necessary. — Guilty Jcnoivledge of retainer. — Where 
a person is accused of an offence under section 411 
of the Penal Code, he cannot, where the circum- 
stances do not raise the presumption that he received 
the property knowing it to be stolen, be convicted of 
that offence merely because he is in possession of 
the property and does not account for his possession. 
The prosecution must prove both that the property 
was stolen and that the accused received it dis- 
honestly. Queen- Empeess u. Buekb 

[I. L. R., 6 AH., 224 


2. DISPOSAL OP BY THE COURT. 

21 , Biglit to stolen property. — 


Property in cash or notes. — The property in stolen 
cash, and hills or notes payable to bearer which circu- 
late as cash, is inseparable from possession ordinarily. 
The property in stolen goods remains in the person 
from whom they are stolen. Anonymous Case 

[1 W., Ed. 1873, 298 


22 . 


Currency note.-- 


Right to, as between Government and the person from 
whom it has been stolen, lohere thief has cashed it 
at treasury. — A R50 currency note was changed by 
one M. at the Government Treasury on the Shevaroy 
Hills. M. was subsequently convicted by the Ses- 
sions Court of Salem of having stolen the note from 
one S. The note was produced in evidence at the 
trial, and the Court directed it to be given up to S., 
from whom it had been stolen. Held that the Ses- 
sions Court was wrong. A note of this kind being 
in legal view money, the property in it passes by 
mere delivery, and nothing short of fraud in taking 
an instrument payable to bearer will engraft an ex- 
ception upon the rule. Queen v. Muppen. In the 
MATXEE OE THE PETITION OP COLLEOTOE OP SALEM 

[7 Mad., 233 
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DIGEST OP CASES. 


STOLEN PROPERTY— ooaft'BMed. 

2. DISPOSAL OP BY THE CO\3m-continued. 

23. Order of Court as to pro- 

--Restoration of property hy Criminal Court. 
—Remedy by suit in Civil If personal pro- 

perty, of whicli a complainant has been forcibly or 
niegally deprived, comes into the Magistrate's hands 
he may order its restoration to its owner, otherwise 
the complainant must seek to recover it or its value 
through the Civil Court. Ramjeebun Doobex v 
Luchmonee Dabea , . W. B., 1864, Cr., 6 
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24. 


Criminal Rroce- 


, _ , _ vy/ bunaui jrroce- 

dure Code, mi, 1869, s. 133A.~.Vnier section 
132 A, Cnmmal Procedure Code (VIII of 1869) no 
order can be passed with reference to the disposal of 
any property in a Criminal Court, unless that pro- 
perty is produced before the Court: such order must 
be made at the time of passing judgment. In the 
matter or TH.E PETITION OE RaSH MoHHN GO- 
SHAMY, Rash Mohttn Goshamy v. Kali Nath 
• * • . . 19 W. B., 3 


25. 


^ 7 ^^'^Posal of hy 

Magistrate where no order had' been made hy lower 
Court. -^Criminal Procedure Code, 1869, ss 1324 
132B.—ThQ Assistant Magistrate, on a review of tlm 
proceedings of the Subordinate Magistrate, passed 
orders directing that certain produce should be deli- 
vered over to the parties whom he considered entitled 
. thereto. The Subordinate Magistrate had passed no 
orders under section 132A of the Criminal Proce- 
dure^ Code. Meld that the orders of the Assistant 
Magistrate were made without any jurisdiction 
Anonymous . . . 5 Mai, Ap., 22 


26. 


— . . ^ — Disposal of, 

where prisoner acquitted.— Where a person was ac- 
cused of dishonestly receiving stolen propert^y, know- 
mg it to be stolen, and was discharged by the Mao-is- 
trate on the ground that there was no evidence tliat 
the property was stolen,— Meld that the Magistrate 
was competent, believing that the property was 
stolen, to make an order under section 4d8 of Act X 
of 1872 regarding its disposal. Empress v. Nilam- 
BHAR Babu . . . I. L, K., 2 All., 276 


STOLEN FROFIlRTY-continuod. 

2. DISPOSAL OP BY THE CODRT-eo«i,W 
Order of Court as to pvoyevty-eontinued, 

to restore that property into the possession of the 
pr,son from whom it is taken, unlest as provided Sv 
by section 418, such Court is of opinion 

offence appears to have been committed” reo-aiJd^ 

“ ‘Wears right for the’dis" 
posal of the property may be made. The Hi-h 
Court cannot direct the restoration of the propertv 

illegal orfer 

of the District Magistrate. Is ee Annappmaeai 

1 Bom., 680 ' 

In the matter of the petition of Basubpb 
Spema GossAiif. Baspdee Suema Gossain b 
Nazieoodpbbs . I. L. E., 14 Gale., 834 
But see Ik ee Haeee Bukdhoo Santba 

[5 W. E., Cr., 55 

28 

cedur'e Oode 1883, CouiftcrilZ'l 

Rroee^re Act, Xof l87S, s. n5.~‘‘Any proZtZ 
Reference to Police Magistrate. — Mmdence ^on 
reference.~Peoiem.-’n^e^vorde “any m-opertv” in 

Act, X of 1875, include as well property voluntarily 
produced before the Magistrate by a witness in the 
case, as property seized by the police or foS on the 
person of the prisoner. The reference to a MaX! 
trate under section 115 of the High Court’s Crfmi 
nal Pi^ocedure Act, X of 1875, is not a trial for the 
final determination of the rights of theparties and it 

IZ Zl Z "P® Magistrate on such refei- 
ence to hear witnesses, but he may rightly order the 
delwery of property to that one of the rival claimants 
whom he considers, upon the statement' of their re 
spectiye cases, to h,<ive made out a priij facie ease, 
and It is not competent to the High Court to review 
Magistrate so arrives. 

ErEEAM^“^! Bom.r2Y7 


29. 


cedure Code, 1882, s. 52S . — Code of Criminal Pro- 
cedure, 1873, ss. 413 and 416.~Pelwery ofpropertu 
seized _ or stolen.— Inquiry into ownership.— id 
provisions of section 523 of the Code of Criminal 
Procedure, Act X of 1882, are wider than the cor- 
responding provisions of the Code of 1872 Vsections 
4lo and 416) and they enable - the Magistrate to 

nnVc7^ r 0^ Property seized by the 

police, a^ deliver it to the person entitled to it 
instead of to the person from whom it fs taken 
In reAnnapurnahai,!, L. U., 1 Bom 830 
guished. Queen-Empress v. Joti Rajnak ' 

[I. Ij. B., 8 Bom,, 338 

trate fcHopng property alleged to he stolen.— 
Pistrict Magistrate, Power of to set * 7 

orffen— Where on acquittal a Criminal Court nZsla 

n'- of property under section 

517 of the Criminal Procedure Code (Act X of 188’> 
the proper course for the^ District Magistrate. U he 


27. 


^ T ^ ^ Disposal of by 

Criminal Court.— Criminal Procedure Code, 1S72 
eh. XXX, ss. 415, 416, 417. — Restoration of property 
made over by the police.— A. was charged before the 
police with theft of certain property. The police 
considered that no theft liad been committed, and re- 
ported the matter to a second class Magistrate who 
agreeing with the police, ordered the property to be 
restmed to A. On application by the complainant, 
the District Magistrate found that A. had removed 
though not dishonestly, the property from B a 
deceased person, and ordered the property to*’ be 
given by the police to Bfs heirs. It was so given 
Meld that th.e provisions of Chapter XXX of the Code 
ot Criminal^ Procedure do not apply to such a case. 
Sections 41o, 416, and 417 contemplate proceedino-s 
preliinmary to, and independent of, inquiry Upon 
general principles, where there has been an inquiry 
or a trial, and the accused person is discharged or 
acquitted by any Criminal Court, that Court is bound 
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STOLEN PEOPERTY — continued. 

2. DISPOSAL OF BY THE COUET•~co}^/^w^^e(l. 

Order of Court as to property— 

tliiiiks tlie order improper, is to direct it to be stayed ■ 
under section 520, and not to treat the property -as 
subject to an order under section 523 of the Code, 
and set it aside. Queen-Empeess- n. Abheam 
Umae . , . . , 1. L. B.j, 8 Bom., 575 

'• SI. — Criminal J?roce- 

dure Code^ 1882, ss. 517 and 523, — ^Evidence of btoner- 
■shi'p.’—Bcidenoe Act, I of 1872, s. 25. — Co7ifes-non 
made to police officer. Admissibility of , for other 
purposes than as a confess'ion. — Statements made to 
the police by accused persons as to the. ownership of 
property which is the subject-matter of the proceed- 
ings against them, ..a^lthough inadmissible as evidence 
against them at the trial for the offence with which 
■ they are charged, are admissible as evidence with 
regard to the ownership of the property in an inquiry 
held by the Magistrate under section 523 of the Cri- 
minal Procedure Code (X of 1882). An order, after 
trial, made by a Criminal Court for the restoration 
of property under section 517 of the Criminal 
Procedure Code (Act X of 1882) is conclusive as to 
the immediate right to possession; where an order 
has to be made under section 523, the Magistrate 
may in the inquiry proceed on such evidenee as is 
•available and' make an. order for handing the property 
to the person he thinks entitled. This does not con- 
clude the right of any person. The real owmer may 
proceed against the holder of the articles or for 
- damages as for conversion. The High Court declined 
to interfere with an order, made by a Magistrate 
under section 523 of tlie Criminal Procedure Code, for 
the delivery of property, where the Magistrate made 
such order upon the mere evidence of a confession 
of the accused to the police that the property w^as 
stolen from the adjudged owner. Queen-Empeess r . 
/Teibhotan Maneechand I. L. 11.5 9 Bom., 131 

32. Criminal Proce- 

dure Code, 1882, 8. 517. — Order for the disposal of 
property by first class Magistrate. — Appeal froin 
such order to the Sessions Court. — A decree-holder 
preferred a complaint against his judgment-debtors, 
charging them, under section 207 of the Penal 
Code (XLV of 1860), with concealing certain move- 
able property for the purpose of screening it from 
execution. Some property was found by tbe police 
to have been so concealed in the house of a third 
persun. The chief constable took possession of it, 
and kept it in his custody pending the inqxfiry w^hich 
the first class Magistrate was about to make in the 
matter. Before the Magistrate entered upon the 
inquiry, the complainant caused the property in the 
custody of the police to he attached and sold in exe- 
cution of his decree against the accused. At the 
Court sale the complainant himself purchased the 
property, and thereupon the Magistrate ordered the 
property to he handed over to him. This order was 
reversed, on appeal, by the Sessions Judge. JECeld 
that the order of the first class Magistrate for the 
disposal of the property was not, and could not have 
been, made under section 517 of the Criminal Proce- 
dure Code (X of 1882), as the Magistrate did not 


STOLEN 

2. DISPOSAL OP BY THE COUllT-c(5K^w2M<?i. 

4 

- Order of Court as to prox>erty— 
hold any inquiry, nor form any opinion on the conclu- 
sion of such inquiry as to whether ‘‘'any offence 
appeared to have been committed regarding" such 
property The Sessions Judge had, therefore, no 
jurisdiction to hear any appeal from the first class 
Magistrate's order. lE ee Aeant Eamohajtbea 
Lotlieae . . . I. L. R., 10 Bom., 197 

33. Criminal Proce- 

dure Code, 1882, ss. 517, 520. — An order passed 
under section 517 of tbe Cod^i of Criminal Procedure 
may be revised by a Court of Appeal, although no 
appeal has been preferred in the case in wdiich such 
order was passed. Qtjeen-Empeess v. Ahmed 

[I. L. R., 9 Mad., 448 

STOPPAGE m TRANSITU. 

See Vendoe and Puechasee— Vendob, 
Rights and Liabilities oe — 

[2 Agra, II 

STORING JUTE. 

Bengal Act II of 1872, s. 34 . — 

Storage of jtite without license. — Criminal Pro- 
cedure Code, 1861, ch. XV . — Before a conviction for 
storing jute in a wuirehouse wdtiiout a license can be 
had under section 4< of Bengal Act II of 1872, pro- 
ceedings sliould be taken under the provisions of 
Chapter XV of the Criminal Procedure Code, 1861, as 
required by section 34 of the foriner Act. QtriiEN v. 
Bhugwan Chgndee Koon-doo . 19 W. B., Or., 4 

STRANGER, INTRODUCTION OP, 
INTO JOINT PAMILY, EPPECT OP— 

See Hindu Law — Joint Family— 

. PowEEs OE Alienation by Membees^ 
• — Otheb Members. 

[I. L. R., 1 All., 429 
I. L. B., 2 All., 898 

STRIDHAN, 

See Cases under Hindu Law— Stei- 

DHAN. 

See Hindu ' Law — Widow — Power oe 
Widow — Power oe Disposition or 
Alienation , I. L. B.. I Mad., 281 
[3 W. R., 49, 105 
8 W. R., 519 
2 Agra, 230 
1 Mad., 85 
5 Mad., Ill 
I. L. R., 2 Mad., 333 

STRIKING OPP EXECUTION PRO- 
CEEDINGS. 

Sea Cases under Attachment— Strik- 
ing OEE Execution Proceedings. 

See Cases under Execution , oi 
Decree— Striking ope Execution 
Proceedings. 
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STBIKHSTG OFF EXECUTION- PRO- 

CESDII!?^C3‘S — continued, 

See CaseI itnbee Limitation Act, 1877, 
AET. 179 (1871, AET. 167 ; 1859, s. 20)— 
Step in Aid op Execution — Steie- 
ING- Case opp File, Eppect op— 

See Limitation Act, 1877, aet. 179 
(1871, AET. 167; 1859, s. 20) — Step in 
AID op Execution — Suits and othee 
Peoceedings by Deceee-holdee. 

[I. Ii. E., 4: Calc., 877 

SEBOEDINATE COTJET. 

See Appeal to Peity Council— Cases 
IN which Appeal lies — Appealable 
Obdees . I. L. E., 3 Calc., 522 

See Cases undee Ceiminal Peocedube 
Code, s. 437. 

— Duty of. — Conflict of opinion in 

High Courts . — The lower Courts are bound to follow 
the concurrent decisions of the Court to wliich they 
are subordinate, aiid are not at liberty to adopt a 
contrary opinion expressed by another High Court. 
Koeban Ally Mikdha n. Shaboda Pboshad Aich 
[I. L. E., 10 Calc., 82 
S. C. Korean Ali Mibdha v. Pitumbaei Dasi 
[13 C. L. E., 256 

SUBOEDmATE JUDGE. 

See Bengal Kent Act, 1869, s. 102. 

[10 B. D. E., Ap., 29 
8B.L.E.,180 
See District Judge, Jurisdiction of— 
[I. D. E., 2 Mad., 336 
9 Bom., 39 
I. L. E., 3 Bom., 146 
I. Xj. E., 5 Mad., 222 
1 C. L. E., 534 
See Sale in Execution op Decbe-e — 
Invalid Sales —Execution Pboceed- 

INGS STRUCK OPP. 

[Marsh., 592 : 9 Moore’s I, A,, 324 
5 W. E., P. C., 7 
See Sanction to Prosecution — Poweb 
TO GBANT Sanction. 

[I. L. E., 2 Bom., 481 
See Special Appeal — Oedebs subject 
to Appeal , I. L. E., 10 Bom., 200 

See Sdpebintendence op High Couet 
—Civil Procbduee Code, s. 622. 

[I. L. E., 10 Bom., 200 

- Powers of— 

See Principal and Surety — Liability 
OP Sgbety . . I. L. E., 1 All., 87 

1 . — brought to set aside 

probate,— A Subordinate Judge has no jurisdiction 
to try a suit brought to set aside- a probate. Buxdeb 
SURMAH v. Taranath Surmah . 22 W. R., 416 


SUBOEDINATE 

2 . Complaint under Mad. Reg, 

TV of 1816, S, 35, cl. 1. — A Subordinate Judge 
has jurisdiction to entertain a complaint under 
clause 1, section 35, of Madras Regulation IV of 
1816. Foniiusami Fillai v. Faehai, I, L. M,, 2 
Mad., 386, overruled. I’onnusami v. Krishna 

[I. L. E., 5 Mad., 222 

S, Trial of suit for land, — Officer 

appointed in the Sonthal Fergunnahs under §. 2, Aet 
XXXVII of 1855.— Beng, Civil Courts Act, 1871. — 
Beg. Ill of 1872, s. 5. — An officer in the Sonthal 
Fergunnahs, appointed by the Lieutenant-Governor 
of Bengal under section S-'-of Act.XXXVIl of 1855, 
although vested with powers of a Subordinate Judge 
under Act VI of 1871, has jurisdiction to try suits 
in regard to land, &c., where the. value of the matter 
in dispute exceeds the value of R1,000. Ram Run- 
JUN Uhuckerbutty V, Ram Proshad Dass 

[5 O. L. R., 128 

4 . 'Valuation of suits. — Joinder of 

eatises of action . — Civil Frocedure Code {Act VIII of 
1859), ss. 6, 8 ; {Act X of 1877), s. 15.— B eng. 
Civil Courts Act {VI of 1871), s. 19.— Section 6 of 
Act VIII of 1859 (corresponding with section 15 of 
Act X of 1877), which provided that ‘‘ every suit shall 
he instituted in the Court of the lowest grade com- 
petent to try it/’ did not affect the jurisdiction of a 
Subordinate Judge to try a suit wherein several causes 
of action were joined, the cumulative value of which 
was over Rl,000 ; notwithstanding that if separate 

I suits had been brought on these several causes, such 
suits must have been instituted in the Court of the 
’Munsif. Mashoollah Khan v. Ram Lall Ague- 
wallah . . ■ , . I. L. E., 6 Calc., 6 

5 , account, 

— Claim valued at less than M5,000, lut value to he 
accounted for exceeds that s^ 0 n . — Qumre, — Whether 
a first class Subordinate Judg-e has jurisdiction to 
try a suit for an account where the plaint states that 
the property in the hands of the defendants, in 
respect of which the account is prayed, exceeds R5,000, 
but values the claim at BIOO. Manohab Ganesh v. 
Raw A Eamchaean Das . I. L. E., 2 Bom., 219 

0 . Appeal transferred.— 

Civil Courts Act, 1871. — N.-W. F. Bent Act, 1881, 
ss. 206, 207, 208. — A Subordinate Judge, to whom an 
appeal is transferred under the Bengal Civil Courts 
Act (VI of 1871), has not the power to dispose^ of it 
in the manner provided by sections 206, 207, and 208 
of the N.-W. P. Rent Act, 1881 : the District Judge 
alone has the power to dispose of appeals in that 
manner. Bam Far sad v. Bai Kishen, I. A. B., 

6 All., 36, followed. Lodhi Singh v. Ishei Singh 
. I. L. E., 6 AIL, 295 

Jj. Appeal transferred.— XJJ 

of 1881, ss. 189, 206, 207, 20S.— The defendant in a 
suit instituted in a Civil Court set up as a defence 
that it was cognisable in tlie Revenue Court. The 
Court of first instance (Munsif) disallowed this de- 
fence, and gave the plaintiff a decree. The defend- 
ant appealed to the District Judge, again contending 
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SUBORBIHATE JUBGE.-Appeal trans» 
ferred — continued, 

that the suit was cogiiisahle in the Eevenue Court* 
The appeal was transferred by the District Judge to. 
the Court of the Subordinate Judge. The Subor- 
dinate J udge dismissed the suit on the ground that it 
was not cognisable in the Civil Courts, but in the 
lievemie. Seld that, looking to the terms of sections 
189, 206, 207, and 208 of the N.-W. P. Kent Act, the 
District Judge had no power to transfer the appeal 
to the Subordinate Judge, who had not the power 
vested in the Appellate Court by section 208. Ram 
Peasab V. Rai Kishen , . I. L. R., 6 All., 36 _ 

3 . Appeal referred by Bistrict 

Judge. — Beng, Civil Gotirts Act {VI of 1871) ^ 
s. 26.— Bower of revieto. — Civil Procedure Code^ 
1859, s. 376. — Where a Subordinate Judge hears and 
disposes of an appeal referred to him by the District 
Judge under Act VI of 1871, section 26, he does so 
as District Judge, and has therefore, by implication, 
the same power of reviewing his yidgment as a Dis- 
trict Judge has under section 376, Act VIII of 1859. 
In the mattee oe Shama Chuen Bhtjtt v. Payne & 
Co. . . . . . , 18 W. R., 292 

9 , Appeal from Munsif after Act 

XIV of 1869 . — Assistant Judges m Bombay Pre- 
sidency. — A decision passed on appeal from a deci- 
sion of a Munsif by an Assistant Judge, subsequent 
to the date on which Act XIV of 1869 came into 
operation (14th March 1869), and prior to the date on 
which the Assistant Judges in the Bombay Presidency 
were invested with appellate powers under the Act 
(4th April 1869), was not illegal, as the Act did not 
alter the procedure as regards appeals against deci- 
sions passed by Courts constituted under the the old 
Regulations, under which the Assistant Judges had 
power to hear appeals. Sakho Raeatan Khandal- 
EAE V. Naeayan Bhikaji Khanbalkae 

[6 Bom., A. a, 238 

10. Power to inquire into ap- 

plication for execution of decree against 
ancestor of Sirdar. — Agent for Where 

a person’s name was entered in red ink in the Dekkan 
Sirdars’ list, indicating that he was entitled only to 
the rank and precedence of a third class Sirdar, it 
was held that a Subordinate Judge had Jurisdiction 
to inquire into an application for execution of a 
decree passed against his ancestor by the Agent for • 
Sirdars in the Dekkan. Mahaeaj Gie tj. Ananbeav 

[8 Bom., A. a, 25 

11 ^ Mortgage lien above limit 

of Subordinate Judge’s jurisdiction.-— 
ment. — One B. applied to the Subordinate Court 
of Sasvad for the attachment and sale of certain 
immoveable property in execution of a money-decree, 
under which the sum of Rl,3l7-4*9 was due to him 
from his judgment-debtor. On the attachment of 
the property, the applicant presented a petition to 
the Court to the elfect that lie (applicant) had a 
mortgage lien on the property for RIO, 368, and that 
it might he sold subject to his lien and possession 
as mortgagee. The Subordinate Judge raised the 
question whether he had Jurisdiction to entertain the 


SITBORBmATB JBDGB.-Mortgage lien 
above limit of Subordinate Judge’s ju» 
xisdiQtion— continued. | 

application and inquire into the merits of the a|Ieged 
mortgage. He was of opinion that he had, and 
referred the question for the opinion of the High 
Court, which concurred in his opinion and answered, 
the question in the affirmative. Ptjbshotam Si- 
BHESHTAE V. DhONDB AMEIT 

[L L. B., 6 Bom., 582 

12. Mortgage lien, Inquiry in- 

to. — Collateral inquiry into a mortgage lien on 
attached proq)erty. — Insolvency of a judgment- 
debtor. — The plaintiff obtained a decree against N. 
and JS. for R165-11-0 in the first class Subordinate 
Court of Satara, and applied for execution against 
the person of M. When brought before the Court, 
It. applied to be declared an insolvent under sec- 
tion 344 of the Civil Procedure Code (Act X) of 
1877. The xilaintiff then moved the Court to strike 
off liis application for execution, and to send his 
decree to the second class Subordinate Court of 
Vita for execution. The Satara Court accordingly 
sent the decree to the Vita Court and granted a cer- 
tificate to the the plaintiff under sections 223 and 
224 of the Civil Procedure Code. The Satara Court 
also informed the Vita Court that proceedings were 
pending in the Satara Court regarding the insol- 
vency of i2. On the application of the plaintiff, 
the Vita Court attached certain immoveable proper- 
ty belonging to N. and R. Thereupon one F. T. 
claimed a mortgage lien on it for R9, 4 15-9-3. The 
Vita Court therefore referred for the opinion of 
the High Court the questions whether it had juris- 
diction to inquire into the validity of the mortgage 
lien claimed by V. T., and whether the execution of 
the decree in the Vita Court was to he stayed, pending 
the inquiry into the alleged insolvency of R. in the 
Satara Court. Keld that the Vita Court had juris- 
diction to inquire into the validity of the alleged 
mortgage lien j that execution in that Court against 
R. was to he stayed pending the inquiry in the Satara 
Court regarding his alleged insolvency, but that there 
was no reason for staying the execution of the decree 
against N. in-^the Vita Court. VishnttDikshit 
NAE siNaHEAv . o I. L. R., 6 Bom., 584; 

13 , Subordinate 'Judge invest- 

ed witb powers of Small Cause Court. — 
Civil Procedure Code^ 1877 , s. 525. — Arbitration 
aivard. — A Subordinate Judge, although invested 
with the jurisdiction of a Judge of a Court of Small 
Causes, does not on that account become a Judge of a 
Court of Small Causes, nor his Court such a Court 
within the meaning of the Civil Procedure Code. He 
therefore has power, within the limits of his 'ordinary 
pecuniary jurisdiction, to receive and file awards of 
arbitrators under section 525 of the Civil Procedure 
Code (Act X of 1877). Eabkeishna v, Lakshman 

[I. Ij. B., 3 Bom.,. 219 

14, Difference be- 

tween a Court of Small Causes constituted tinder 
Act XI of 1865 and a Court of a Subordhiate Judge 
invested with the jur isdiction of a Judge of a Small 
Cause Court under section 28 of Act XI V of 1869 . — 
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SUBOB.DIMATE JUDG-B, — Subordinate 
Judge invested with powers of Small 
■Cause Ooxivt—^witinued. 

Tran^fer of decree for execution.— Act XI of 1865. s. 
20. -—The Code of Civil Procedure {Act XIV of 1882) 
s. 228 — Act XIF of 1869, s. 28 —The Oourfcs of 
Subordinate Judges invested with the jurisdiction of 
a J udge of a Small Cause Court under Section 28 of 
Act XIV of 1869 do not thereby become “ Courts of 
Small Causes constituted under Act XI of 1865.” 
They merely exercise a similar jurisdiction. This 
makes their decisions final in the cases to which the 
Jurisdiction e.xtends,but it does not imply that the 
variations of procedure prescribed expressly for the 
Courts constituted under Act XI of 1865 are appli- 
cable to Courts constituted under a different Act and 
subject to different conditions. The Court of a Sub- 
oidiuate Judge exercising Small Cause Court powers 
is, under section 5 of the Code of Civil Procedure 
(:^et XIV of 1882), one of the “other Courts exercis- 
ing jurisdiction of a Court of Small Causes,” and, as 
such, its procedure is governed by the Civil Procedure 
Code witlioiit the variations provided by Act XI of 
1865. Under section 223 ’(t^) of the Civil Procedure 
Code, the Court which has passed a decree in its Small 
Cause Court jurisdiction may, for any gond reason 
to be recorded in writing, transfer its decree to tlie 
otbei branch ot the same Court, as it might to a 
difierent Court, for e.xecution, without recpiiringa cer- 
tificate under section 20 of Act XI of 1865. lA)r this 
purpose the two branches or sides of the Subordinate 
Jiidge^s Court may be regarded as different Courts 
Bhag-van Dayalj'i V. Baht 

[I. L. R., 8 Bom., 230 


15. 


Suit for inter- 
est due 071 a mortgage.— The plaintiff sued to recover 
interest due on a mortgage of immoveable property. 
1 lie defendant pleaded that the plaintiff had receiv^ed 
the pruftts of the mortgaged property, and had o-ot 
possession of certain materials worth four thousand 
nyees, and that the mortgaged debt had been paid' 
off. ^ Ihe suit was tried before a Subordinate Judge 
111 his capacity of a Judge of a Court of Small Causes, 
who held that lie had no jurisdiction to go into the 
<|uestions raised by the defendant in Ms defence, and 
he gave judgment for the plaintiff. Meld, on appli- 
caitioii to the High Court, that the defence being vir- 
tually that the debt had been paid off, and that no- 
thiiig vvas due to the plaintiff, the Subordinate Jud-^e 
had jurisdiction to decide the suit. Babueav Ambit 
Tethe-^j. Ganpateav Damodae 

[I. L. R., 10 Bom., 69 


16. 


* Civil Procedure 


n ^ ^ tv C rUCCmire 

Code (Aoi XIV of 1882), s. 295.— Decree passed hu 
8ubord'maie Judge. — Decree hy same Court in exer- 
cise of its Small Cause jurisdiction. — Rateable dis- 
tribution, of assets.— CevtoAu moveable property was 
at first attached in execution of a money-decree pass- 
ed by a Subordinate Judge iu his Small Cause juris- 
clictioii, of winch a part was afterwards sold. In 
execution of a money-decree passed hy the same Sub- 
ordinate Judge in his ordinary jurisdiction the re- 
maining property was attached and sold. Prior to 
the date of this sale the .applicant applied for execu- 


STIBORDIHATB JUDGE. — Subordinate 
Judge invested with powers of Small 
Cause Court — continued. 

tion of a money-decree passed iu his favour by the 
same Subordinate Judge in his Small Cause jurisdic- 
tion, and prayed for rateable distribution of the pro- 
ceeds along with other decree-holders. Held that 
the application must be allowed. Although a Subor- 
dinate Judge invested under xict XIV of 1869, sec- 
tion 28, with Small Cause powers, acquires the juris- 
diction of two Courts, he does riot become the Jud^-e 
of two Courts, but remains the Judge of a Subordi- 
nate Court. Malhaei -y. Xarso Keishna 

[I. L. B.,,9 Bom., 174 


17. 


■ Execution of de- 


cree.— Transfer of decree for execution.— Act XI of 
m5 s. 20.- Act XIF of 1869, s. 28.-The plain- 
tiff, haying obtained a money-decree against AT. and 
others in a suit in the Subordinate Judge^s Court 
at Dhiilia, applied for execution by attachment and 
sale of their immoveable property. That property 
was accordingly sold, but before the realisation of 
the assets the defendant, who also had obtained a 
money-decree against the same judgment-debtors in 
the same Court in its Small Cause jurisdiction, ap- 
plied for the execution of his decree by attachment 
and sale of the immoveable property which had al- 
ready been attached at the instance of the plaintiff. 
The Court, under section 295 of the Civil Procedure 
Code (Act XIV of 1882), rateably distributed the 
proceeds of the said between the plaintiff and the 
ciefeiidaut. Tlie plaintiff now brought this suit in 
the Small Cause judisdiefcion of the Subordinate 
Judge s Court at Dhulia to recover from the defend- 
ant the amount paid to him, alleging that it liad 
been •illegally paid, as the procedure laid down in 
section 223 of the Code had not lieeii followed. 
Meld that, as ruled in Bliagavan Dayalji v. Balu, 
1. L. R., 8 Bom., 230, a Subordinate Judge invested 
with Small Cause Court powers has generally to fol-* 
low the procedure prescribed in the Code of ‘Civil 
Lrocedure. This governs his proceedings both in 
trial and execution, \vhether the suit is a Small Cause 
suit or not. If the two jurisdictions assigned to 
the Subordinate Judge's Court and to the Subordi- 
nate Judge personally are locally co-exteusive, there 
IS no distinction of sides or branches. But where 
as in some cases, tlie ordinary jurisdiction is wider 
locally than the Small Cause jurisdiction, the Court 
c’ its territory which lies outside the 

8mall Cause Court jurisdiction, to be regarded as a 
separate Court so far that a decree in a Small Cause 
should not generally be executed on property beyond 
the Small Cause jurisdiction without a transfer, —i.e. 
a dealing with the execution as in a suit tried iu the 
usual way, for reasons to he recorded iu writim*- 
nfrJ ^ i>y the same J udge, a suggestion and a^n 

order recorded iii the case are sufficient, without a 
tormal transmission as to a distant Court. Bha- 
EAMDAS SANTIDAS V. VamAN GoVIND 

[I.'L. R., 9 Bom., 237 

18. Power of SubordinatA 

Judge to try MuusiPs case.— Act XFI of 1868 
Swil Courts Act (Act FI of 
1871), ss. 19, 20.— Civil Procedure Code, ss. 15, dIS.. 
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SUBORDIlf ATE JUDGE. — Power of Sub- 
ordinate Judge to try Munsif’s ease — 

continued. 

— Fer Petheeam, C. and Beodhuest, Mah- 
MOOD, and Duthoit, JJ.— The object of sections 19 
and 20 of the Bengal Civil Courts Act, 1871, was to 
create in the District Judge, Subordinate Judge, 
and Munsif concurrent jurisdiction up to B1,000. 
Fer Petheeam, C. J.,— Section 15 of the Civil Pro- 
cedure Code is a proviso to those sections. The 
word “shall” in that section is imperative on the 
suitor. The word is used for the purpose of pro- 
tecting the Courts. The suitor shall he obliged to 
stiit in the^Court of the lowest grade com- 
petent to try it. The object of the Legislature is 
that the Court of the higher grade shall not be over- 
crowded with suits. Whenever an Act confers a 
benefit, the donee may exercise the same or not at 
his pleasure. The proviso is for the benefit of the 
Court of the higher grade, and. it is not bound to 
take advantage of it. If it does not wish to try the 
suit, it may refuse to entertain it. If it wishes to 
retain the suit in its Court, it may do so ; it is not 
hound to refuse to entertain it. Fer Duthoit, J . — 
The words in section 57 of the Civil Procedure Code 
“shall be” are an instruction which the Court is 
bound to follow, and they are therefore a restraint 
upon jurisdiction. The effect, therefore, of the con- 
current jurisdiction of Subordinate Judges and 
Muiisifs is not to allow to a Subordinate Judge dis- 
cretion as to accepting of not accepting for trial by 
himself suits cognisable by the inferior tribunal. 
Beodhuest and Mahmooo, «/«/.— Section 15 of the 
Civil Procedure Code is a rule of procedure, not of 
jurisdiction, and whilst it lays down that a suit shall 
be instituted in the Court of the lowest grade, it 
does not oust the jurisdiction of the Courts of higher 
grades. Russiclc QUmder Mohunt v. Mam Lall 
Bhahdi 22 W', M.f 301 ; and Sufee-ooldah Sircar v. 
Begim Bibee, 25 W. R., 219, followed. Fer Onn- 
EIELI), J . — Section 15 of the Civil Procedure Code is 
a provision entirely of procedure as distinct from 
jurisdiction, and its effect on section 19 of the Ben- 
gal Civil Courts. Act is that the jurisdiction of the 
District Judge and" Subordinate Judge extends to all 
original suits cognisable by the Civil Court, subject 
in its exercise to a certain procedure, — namely, that 
the suits he instituted in the Court of lowest grade 
competent to try them, Selcl , therefore, by Pethe- 
eam, C. J., and Olhpieed, Brodhuest, and Mae- 
M002>, JJ., where a Subordinate Judge had tried a 
suit which a Munsif, a Court of a lower grade, 
might have_ tried, that the Subordinate Judge had 
not acted without jurisdiction. The plaint in such 
suit been in tlie first instance presented to the 
Munsif, who had returned it, to he presented to the 
Subordinate Judge. Fer Dijthoit, <7.— The decree 
of the Subordinate Judge would not he liable to be 
reversed in appeal for want of jurisdiction, for the 
jurisdiction was there, though it ought not to have 
been exercised. This view of tlie matter was consis- 
tent with the received canon of ' construction, that 
unless the Legislature uses negative words, or words 
showing an intention to treat the observance of a 
rule of procedure as essential, the rule will ordin arily 
be treated as a direction only. Under the circum- 


SUBORBIFATB JUDGE.— Power of Sub- 
ordinate Judge to try .Munsif’s ease— 
continued. ^ 

stances, therefore, the District Judge had, in appeal, 
correctly refused to entertain tlie plea of defect in 
jurisdiction. Nidhi Lal r. Mazhae Hhsaik 

[I. L. B., 7 All., 2^0 

SUBSCBIBEE TO CHABITABLE IN'- 
STITUTIOH. 

See Right of Suit — Subscription -to 
Charitable Institution. 

[10 O. L. B., 197- 

S UBSISTEKCE-MOITE Y. 

1 . Payment of subsistence- 

money. — Civil Frocedtire Code, 1859, s. 276. — Ac- 
cording to Act VII I of 1859, as it stood at the end 
of 1876 and until October 1877, the batta for the 
maintenance ©f a debtor could not become payable until 
he was arrested and brought before the Court, and 
the order made for his committal* to the civil jail. 
Kastuechand V. Raoji Sadashiv. 

[I. B. E., 4 Bom., 05 
Under the present Code it has to be mto 
Court before the order for tlie arrest can be made. 

2. ^ Illegal commit- 

meat. — Butg of jailor. — Unless subsistence-money 
is paid before the commitment, tlie commitment is 
illegal. The jailor is hound by the words of the Act. 
It is for him, and not for the prisoner, to see that 
the money is paid. the matter of Thomson 

[Bourke, O. C., 421 

3 ^ Fixing subsistence-money.— 

Detention in jail on decree of defendant arrested 
prior to decree. — Right to discharge. — Where a 
defendant is arrested prior to decree under Act VIII 
of T859, section 78, and a decree is afterwards ob- 
tained against him in tlie suit, the plaintiff, if he 
wishes to detain the defendant in prison, must have 
him brought before the Court, and his subsistence- 
money fixed, in the same way as in' the case of an 
arrest in execution of a decree ; andJf he fails to do 
so, the defendant is entitled to his discharge from 
prison. In the matter of Callachani) Dass 

[1 Ind. Jur., 11. S., 827 

S. 0. Rampeesaub Rot v. Ca^leaciiand Doss 

[Bourke, O. C„ 423 

4, Order for allow* 

ance. — Application for discharge in absence of order. 
Civil Frocedtcre .Code, 1859, ss. 276, 278. — S.B[, and 
two other debtors in the custody of the Sheriff- on a 
ca. sa. appeared oil a habeas corpus for the execu- 
tion-creditor to show cause why they should not be 
discharged. S. K. had been arrested in execution of 
a decree in a suit which was begun under the old 
procedure in the Suprcfue Court, and the question 
was whether the procedure in his case sjiould he 
regulated by Act VII ot' 1855 or Act VIII of 1859, 
The grounds relied on by all three prisoners (besides 
the above in S. case) were, tliat no order for 
their allowance had been made by the Court, uor had 

9 c 
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STJBSISTENCB.MONEY.-E’ixlng subsist- 

eiiee-money— 

they been brought before it for that purpose. Seld 
that the case of B. M. was to be regulated by the 
old procedure, and as under Act VII of 1835 no order 
for allowance was necessary, he must be remanded to 
3ail. Held, also (Peacock, C. J:, dissentiente), that a 
prisoner arrested on a ca, sa, must, within a conve- 
nient time, be brought before the Court to have his 
allowance fixed; that an allowance within the 
ineanmg of sections 276 and 278 of Act VIII of 
1859 meant subsistence-money fixed by order of the 
Court; that the Court must have the prisoner before 
them to exercise their discretion upon a matter 
which must be determined before he can he formally 
committed to prison, and which may be so deter- 
mined as to entitle him to be discharged ; that a de- 
cree must he carried into execution by and under the 
direction of the Court which pronounces it hy means 
01 a special application to the Court, and an order 
passed thereupon; that a jailor or other officer cannot 
iawtuily receive a prisoner for debt under commit- 
ment unless the preliminary payment of subsistence 
has been made in compliance with the order of the 
Court; and that the jailor cannot la^v^nlly detain a 
judgment-debtor when the time limited for payment 
hi any suhsistence-money under the order of the 
Court passes ■without due payment accordingly Ik 
BE SUMBOO ChukDEE HalDAE. Ik EE DOOEG-A- 
BE'ESAUE MiTTEE. Ik EE RaKHAB DoSS 

[Bourke, O. C., 50 
5. ^ of debtor to diseharge. 

^Omimon to make order for alloioance.—Civil 
Procedure Code 1859, ss. 276, 278.-^A debtor bavinc 
been inipnsoued on a writ of ca. was brouo^ht uS 
oil a habeas corjpus,fml applied for his discharcre on 
the ground that Ins arrest and imprisonment’ were 
allowance, under section 
276 of Act Vm of 1869, had been made. SuffiS 
subsistence-money, however, was paid to the Sheriff 
previous to the arrest, and he was kept amply sun- 

Act yill of 18o9 applied as much to the execution of 
a mofussil decree as to an arrest by writ of the Hio-h 
Court ; that no one is to be imprisoned in e.xecutmu 
of a decree unless subsistence-money for a month in 
advance be paid to the person to whose custody he is 
committed; that a similar payment must be received 
m advauce every successive mouth pendimr the im 

prisoumeut; that if any such payment be not Ude 
^ e prisoner IS entitled {o be released; that the 
allowance referred to in section 276 of Act VITT 
of 18o9 meant .sub.sistence-money of 4 annas ner 
diem; that section 276 of Act Till of 1859 
only that the prisoner shall have'an aUolaLe “f 1 
annas per diem,paid monthly, unless the Court shaU 
specially fix a less amount; that an order for^n 
allowance to the prisoner was not necessary, and was 

thitlhe oxacutiolcreditors 

that the omission to have such order made did Mt 
lender the arrest and imprisonment illegal • that in 
the absence of such order, section 278 ?f Act VIII 
'fo-\^!m ^ ^ a® suhsistence-money 

• • • Bourke, O. C., 52 


SUBSISTENCE-MOIirEY.-Eight of debt- 

or to discharge— 

Non>payment of 

subsistence-money in advance.--- Civil Procedure 
Code, 1859, s, 276 . — The monthly subsistence-money 
under section 276 of Act VIII of 1859 must be paid 
m advance ; therefore, where a debtor ■was arrested 
and subsistence-money paid for January, but no fur- 
ther deposit was made till 4th February, the prisoner 
was held entitled to liis discharge. Ik ee Kokoy 
Loll Doss . . . , Bourkej O. C.j 51 

, 7 , . ^ Applicationfor dis«‘ 

charge on non-payment of subsistence-money .—-Peti- 
iionfoT discharge . — Civil Procedure Code, 1859, s. 
278.-^A prisoner was arrested on the 30tli of Decem- 
ber on a cu. sa. dated tbe 24th of December, on which 
day the execution- creditor paid subsistence-money for 
thirty days. This failing on the 29th of January, 
the prisoner made a fruitless application to the 
Sheriff for more, and then applied to the Court for 
his discharge, upon which notice was directed to be 
given to the execution-creditor. Held that no parti- 
cular form of petition of discharge was required from 
a prisoner applying for his discharge for non-pay- 
ment of subsistence-money; that subsistence-money 
must be paid in advance by the execution-creditor 
before putting a writ of ca. sa. in force; that the 
discharge hy the Sheriff of a prisoner detained on a 
writ of ca. sa. was equally imperative on the happen- 
0^0 contingencies specified in section 

^78 oi Act VIII of 1859; and that on failure of 
suDsistence-money the prisoner should he released, 
and further detention of him by the person in whose 
custody he is, was illegal. Speyee r. Jakssek 

[Bourke, O. C., 28 

8 . 


. ■ ^ Hon-payment of 

subsistence-money in advance. — Act VHP of 1839, 
276, 278.— A prisoner was arrested on August 
4th, and committed to p,rison on the evening of the 
same day. Before his committal, the execuliion. cre- 
ditor paid into the hands of the jailor a sum suffi- 
cient for his subsistence-money for twenty. seven days 
at the established rate of 4 annas per day. On the 5tli 
August, a writ of habeas corpus was applied for to 
bring the prisoner up, and on the 6tli a further sum 
of 4 amias was paid to the jailor to cover any defi- 
ciency in the former payment. Held that the re- 
quirements of section' 276, Act VIII of 1859 had 
not been fulfilled, and that the prisoner was entitled 
to his discharge under section 278. Dutt v Coe 
• - '• . 5 B. L. B., Ap.; 79 


* r** 4' r Mode of payment 

q/ suhsutence-money.-^Cln the SOth of September 

S+h^ creditor, paid to the jailor 

of the Calcutta jail subsistence-money for thirty days 
for a prisoner confined at the suit of the plLtM 
the jailor then having a balance of 4 annas over from 
the subsistence-money for September. Meld that 
there was asuffleient compliance with section 276 of 

Bey y. Ambika 
• ■ . 5 B. L. R., Ap., 8 

71 ’ of subsistence- 

money.— Pelease at request of creditor.— Bombay 
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SUBSISTENCE.MOW-EY.--Refiind of sub- 
sis tGucG-moiiBy — CO ntinuedt 

Act IV of I860. — Where the defendants were arrest- 
ed through the MiiiisiFs Court in execution of a ■ de- 
cree, but were released at the request of the execu- 
tion-creditor before they had been sent to the civil 
Jail, it was held that the execution-creditor was en- 
titled to a refund of the balance of subsistence- 
money advanced by him that remained in the Mun- 
siff^s hands at the time of his debtor’s release. Sec- 
tion 10 of Act IV of 1865 (Bombay) was not appli- 
cable to such a case. Ex paete Kashinath Baeal 
- . . . . 5 Bom., A. C., 84 

11. Effect of diseliarge of 

debtor, — Non-payment of subsistence-money, — Fu- 
ttire arrest in execution of same, decree^ Effect of 
discharge on. — The discharge of a defendant from 
conlinement in Jail, in consequence of the plaintiff’s 
failure to pay subsistence-money at the rate fixed by 
the Court, bars a second arrest and imprisonment in 
execution of the decree. Aeeiah Chetty v. 
Chexgadoo . . , , . 4 Mad,, 76 

SUBSTANTIAL QUESTION OE LAW. 

See Appeal to Peivy Council-Cases 
IN WHICH AN Appeal lies— Substan- 
tial Question of Law. 

[I. L. B., 2 Calc., 228 
I. L. R., 1 Calc., 431 

SUCCESSION. 

See Enolish Law— Peimoq-enituee. 

[5 Bom., 172 
See Cases unbee Hindu Law. — Inhbeit- 
ANCB. 

See Mahomedan Law— Debts, 

[I. L. R., 4 Calc., 142 
I. L. B., 4 All., 361 

See Cases undee Mahomedan Law — In- 

HEEITANCE. 

See Cases undee Malabae Law — In- 

HEEITANCB. 

See Mabeiaoe Settlement. 

[1 Ind. Jur., N. S., 290 
See Paesis . I. L. R., 1 Bom., 506 
I. L. B., 2 Bom., 75 
I. L. B., 3 Bom., 537 

• — Deed altering course of, by 

Hindu law. 

See Compromise — Construction, En- 
forcing, Effect of, and setting aside 
Deeds of Compeomise. 

[6 B.L. B.., 202 

— — to raj. 

Cases under Hindu Law— Custom— - 
■ Inheritance and Sitocession. 

See Judgment in eem. 

■[IIB.L. R.,244 


I SUCCESSION ACT. 

' ss. 2 & 3. — Minor . — The definitions 

of “ minor ’’and “minority ” in the Succession Act do 
not apply to cases in which a person enters into a con- 
tract on his own behalf, and not in any representa- 
tive character under that Act. Sultan Chand v,* 
Smyth • . 12 B. L. B., 358 : 21 W. B., 221 

^ s. 4, 

See Diyoeoe Act, s. 35 

[5 B. L. B., Ap., 9 
I. L. B., 1 Calc., 357 
X L. R., 9 Mad., 12 
Bee Husband and Wife. 

[8 B. L, B., 372 
I. Is. B., 1 Calc., 285 

Operation of section . — 

Nights acquired before passing of Act. — The provi- 
sions of section 4 of the Succession Act arc prospect- 
ive, and leave rights unaffected which had already 
been acquired before the Act passed. Saekies u. 
Peosonomoyee Bosses 

• [I. L. R., 6 Calc., 794 : 8 C. L. R., 76 

2. Married tooman^ Liahilitg 

of. — Separate estate.- — Nestraint on anticipation - — 
Must and and wife. — Married Women’s Nropertg 
Act {III of 1874), s. 8. — In a suit against a husband 
and wife, and the trustees of the wife’s marriage 
settlement, on two Joint and several promissory notes 
given by the husband and wife after their marriage, 
but before the passing of the Married Women’s Pro- 
perty Act (III of 1874), the plaintiff sought to render 
liablf property settled on the marriage upon the wife 
for her separate use wdthout power of anticipation. 
The marriage was contracted after the passing of the 
Succession A«t. Seld that section 4 of that Act 
did not prevent the operation of tlie clause in the 
marriage settlement in restraint of anticipation, 
ffeld, further, that section 8 of the Married Women’s 
Property Act, 1874, does not apply to contracts made 
before the passing of the Act. Semble, per Couch, 

( 7 . X — If the contract had been made after that Act 
came into operation, the plaintiff would have had a 
remedy against the wife’s separata estate,’ notwith- 
standing the clause restraining anticipation. Peters 
V. Manuk , . 13 B. L. R., 383 r 22:W. B., 175 

3 ^ and s. 44. — Mtisband and 

wife. — Parties with Eiiglish domicile married in 
India, — Succession to moveable property. — S. M., 
a British subject having his domicile in England, 
married in Calcutta, in April 1866, G., a widow, who 
at the time of the marriage had also an English do- 
micile. €., after her marriage witl! M. M., became 
entitled as next of kin to shares in the moveable pro- 
perties of her two sons by her former marriage : these 
shares were not realised nor reduced into possession by 
C. during her life. C. died in 1872, leaving her hus- 
band but no lineal descendants. In March 1874 B, 
M. filed his petition in the Insolvent Court, and alt his 
property vested in the Official Assignee. In April 
1875 letters of administration of tlie estate and 
effects of C. were, with the consent of Jf. M., 
granted to the Administrator General of Bengal, by 
whom the shares to which C, became entitled as next 
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act, s. 4 and-s. 44-eo«*-. 

fn,. fl," T!, In a special case 

^?TTT oi tlie Court under Chapter VII, Act 

III of 1859,— jffeZ(Z that the domicile of the parties 
* o Eiighind, the English law was to he applied. 

Official Assignee, as assignee of the 
estate of ff, if. was entitled to the whole fund 

tratoi General. Section 4 of the Succession Act 
aots not apply m respect of the moveable property of 
persons not having an Indian domicile. Millee v 
Administeatoe Geneeal oe BEjraAL 

[I ,Ii. B., 1 Gale., 412 

— — -^s. a 

See Eoeeign State 

[I. L. B., 11 Calc., 17 



iSee Domicile . I.' X,. R.^ 4 Calc„ 106 
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s. 35 . 

&eC 0 NTEBTS . I. L. E., 9 Mad., 4 ee 
s. 42. 

See Paksis . , i. L. E., 2 Bom., 76 

' — . s, 48 . 

See Will— Yalility oe \Yill. 

. [I. L. B., 7 Mad., 515 

s. 50 . 

See Cases pijjper \Yill — Attestation. 

See Cases under Will— Sig-natuee. 

y s. 64 . 

See Will— Yalidity or Will. 

■ [I. It. B., 4 Mad., 244 

-- s. 56.—£enocai^wn of imlL^LairfnJ 

fohjgamons narriage.-’n,^ will of a Jew mkle 
feubsequently to Ins first marriage, hut previously to a 
second marmp.,n the lifeti.ne of hi. first wife/fielcl 

of " marriage under section 

Ob oi the isuccession Act. Gabriel y. Moedakai 

[I. It. B.j 1 Calc., 148 

s. 98 . 

See Will — Construction. 

[ 1 . It. B'., 4 Calc., 670 

■ , ] Ijr^TT of section. — Vest- 

CJ. <«ic«.v^.._^w,,_section 9S of the Snccession 
Act applies only to vested interests. Maseyk v. Fee- 

1 - D. E,, 4 Calc,, 304 

SS. 101 , 102 . 

^ See Will— Construction. 

[I. Xi. B., 4 Calc., 304 

s. 179 . . 

-SVcFrobate- Power op Hioh CotiRr - 

10 OKANX, AND FORM OF— 

[ 1 . If. B., 6 Bom., 460 ' j 


SUCCESSION’ ACT — continued, ' 

,s. 180. 

^ See Probate— Effect of Probate. 

5 [8 B. L. 208 

, : s. 182. 

^ See Probate— T o whom oeanted. 

[7 B. L. R,, 563 

: ^ — s. 187. . 

See Certificate of Administration- 
Effect OF Certicate. 

i [23W. B., 252 

* See Probate— Effect of Probate. 

[22 W. B* , 174 

s. 188. 

See Probate— Opposition to and Revo- 
cation OF Grant. 

[I. It. E,, 4 Calc., 360 

s. 190. 

See Letters of Administration. 

fl. L, E., 5 Cale., 2 

~ SS. 190, 191. — Intestate. — Sale ofvro- 
ferty of intestate in exeoution of decree against some 
of his heirs. — litle to sale-proceeds. — Letters of 
administration.-- 8. sued some of the heirs to a per- 
soii governed by the Succession Act, 1865,' who 
died intestate, such heirs being in possession of a part 
ot the estate of the deceased, for a debt due to him 
by the deceased, and obtained a decree against such 
persons In execution of this decree property belong, 
mg uo the deceased was sold. Before the sale-proceeds 

in^fhf rr f-'!' f deceased, obtained 

in the l^istiict Court letters of administration to the 
estate of the deceased, and an order for payment to 
lei of such sale-proceeds. Thereupon S. sued H. for 
such sale-proceeds and to have the District Court’s 

set aside. 

aeia fciiat, ^wifch reference to sections 190 and '191 of 
I the Succession Act, 1865, the decree obtained by S 

represent the 

estate of the deceased, and the proceedings taken 
against such persons in execution of such decree 
sale- proceeds which formed 
part of the estate of the deceased, and the suit was 
therefore not maintainable. Sukh Nandan y Ren 

• . . . I.L.E.,4A11:,183 

SS. 208, 209. 

fS’ee Letters of Administration. 

[J. li. E,., 8 Gale., 864 

SS. 212, 213. 

See Letters of Administration. 

[4 B. Ij. B., Ap,, 49 

— s. 224. 

Illegitimacy 11 B. L. B.., Ap,^ 6 

s. 232. 

See Probaje— Ambndwrn't of Erhou in 
Probaib , r.L.B.,4Cale„582 
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BUCCESSIOM' ACT — eoniimed, 

— s. 234, 

See Pbobatb—Opposition to and Revo- 
cation OE Geant I. Is. E., 6 Calc., 11 
[I. Xj, E., 5 Bom., 638 
I. Ij. E„ 8 Calc., 880 
I, L. E., 6 Calc., 460 

— s. 235. • 

See ^UDIOIAD COMMISSIONEE, ASSAM. 

[12 W. E., 424 
See Peobate—Opposition to and Re- 
vocation -op Grant. 

[I. L. R., 8 Calc., 570 

S. 237. — "Exemi^lifie alien of ivilL — 

^rohate. — Order to produce testamentary paper . — 
The testator died in Calcutta, leaving a will, whereof 
lie appointed A.^ R., C., and D., executors. D., the 
mother of the testator, had carried on business in 
partnership with the testator in Calcutta, and a con- 
sidei’ahie portion of the testator’s estate was in India. 
A. renounced pi*obate, and the will was proved in 
England by B. and C., who sent t|ieir agents in 
Calcutta an, exemplification of the will for the pur- 
pose^ of obtaining a givint of probate or letters of 
administration to the estate in India. In an applica- 
tion by D. for an order directing the agents to bring 
the exemplification into Court with a view to ohtain- 
ing probate thereof, — Seld that the exemplification 
was an instrument which the Court would order to 
be produced under section 237> Succession Act. 

In EE THE &OODS OF NeWTON 

[8 B, Ii, E., Ap., 76 

s. 242. 

See Pbobatb — Effect of Probate. 

[8 B. L. E., 208 
See Probate— Opposition to and Re- 
vocation OF Grant. 

[I. B. E., 4 Calc., 360 

s. 244, 

See Probate — Jurisdiction of District 
Courts . . 4 C. L. E., 498 

s. 250. 

See Probate-— Opposition to and Re- 
vocation of Grant. 

[I. L. E„ 2 Calc., 208 
I. L. B., 8 Calc., 570 

- — s. 258. 

Bee Probate — Administration Bonds. 

[I. L. R., 7 Calc., 84 

3 Mad., Ap., 10 

4 C. Ii. B., 498 

s. 251 

See Act XL of 1858, s. 21. 

[1. L. R., 5 All., 248 

See Administration Bond, 

[8 1^. W-., 62 

See Guardian— Liability of Guardians. 

[I. B. B., 5 AIL, 248 
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SUCCBSSIOH' 

S. ^bB^-p-Grant of letters of ad-> 

ministration vdtJi will annexed. — Bractice. — Letters 
of administration with the vfill annexed may, under 
section 258 of the Succession Act, be granted after 
the expiration of seven clear days from the death of 
the testator. In the goods of Willson 

[I. L. E., 1 Gale., 149 

— s. 261. ■ 

See Prorate-— Opposition to and Re- 
vocation OF Grant ' . 21 W. E., 84 
■ [24 W. B„ 162 
6 C. L. B., 176 

s. 264. 

See Reference to High Court. 

[I. L. B., 5 Calc., 756 

s. 265. 

. See Appeal— Probate . 2 C. L. E., 589 
s. 269. 

See Executor . I. B. E., 1 All., 710 
s. 282. 

See Administeatoe . 8 Bom., O. C., 20 

Decree^ Satisfaction of.. 

— Executor. — Administrator. — Where a person ob- 
tains a decree against an executor or adminis- 
trator, he is entitled to have his decree satisfied out 
of the assets of the deceased, and section 282 of. the 
Succession Act does not interfere with that right. 
Nilromul Shaw v. Reed 

" [12 B. L. B., 287: 17 W. E., 513 

2, Belt. — Liahility to pay 

calls on shares in company. — A liability to pay calls 
is a debt within the meaning of section 282 of the 
Succession Act. Asiatic Banking Company n. 
ViEGAS . . . . 8 Bom., O. C., 20 

3 , ^ Judgment-credUor, — Execu- 

tion of decree. — Right to assets in hands of Admi- 
nistrator General. — Administrator General’s Act {II 
of 1874), s. 35. — A decree for money was obtained 
against a person w’ho afterwards died intestate. ' Let- 
ters of . administration to his estate were granted to 
the Administrator General of .Bengal. The- decree- 
holder applied for execution of his decree against the 
assets in the bunds of the Administrator General. 
Held that he was entitled to have liis decree satisfied 
out of the assets of the deceased, alfchougli those 
assets were not sufficient to pay in full all the claims 
made against the estate. Eemfry t). De Penning 

[I. L..E., 10 Calc., 929 

s. 331. - * 

See Probate— Power of High Court 

TO GRANT, AND FORM OF — 

[I. Ii. E., 6 Bom., 452 

See Will— Form of Will, 

[2 B. L. E., A. a, 79 
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SUCCESSION ACT, s. ^Sl-^oontimed, 


1, Jains.— Mindu 

term « Hindu in section 331 of Act X of 1865 
moans and includes a Jain/^ and consequently in 
matters of succession Jains are not governed by that 
Acto Bacheebi V . Makhan Lal 

[I. L, R., 3 AU., 55 

'~I 7~" Native Christians. — Sindu 

..aw. Inheritance . — The Succession Act governs the 
succession in* Native Christian families ^ and since 
the passing ^of that Act such families have not 
been at liberty to adhere to the Hindu law of sue- 
cession. Meld that if the family continued to ob- 
serve the Hindu law of succession until the Suc- 
cession Act altered their rule of succession, the mem- 
bers of the family who w^ere born before the latter 
Act came into operation could not be deprived of the 
nghts acquired by them under the Hindu law. 
PoNNUSAMi Nab AN V . Doeasami Ayyan 

[I. L. R., 2 Mad., 209 


8. 


Native Christian. — AppU- 

caUon under Act XXVII of 1860 for certiJiLte 
oj aAmmistration.—VQiiimmv, a Native Christian 
applied, under Act XXVII of I860, for a certificate 
ot heirship to Ins deceased grandfather. The Civil 
Judge refused it on the ground that Native Christians 
are not “ Hindus within the meaning of the term as 
nsed III section 331 of the Succession Act, X of 
1865, and therefore that they are affected by the 
cannot proceed under Act 
‘V.I appeal, that the order 

ot the Civil Judge was right. In the mattee oe 
T iiE PETITION OF Vathiae . , 7 Mad,, 121 

SUBBBE COURT. 

of nil of 

Ibld.—Cnminal Procedure Code, 1861, s. i^.^-AIean- 
‘"Siidder Court as defined by Act 
1842, and by section 19 of the Criminal 
Proceaui'o Code. Esa. ®. Vtankatastasii 

[2 Bom., 2n<i Ed., 106 

“STJDDEE KHAJAEA.” 

« T . iu ■ of term.-The words 

siKidei khapina do not necessarily mean a rental 
payable to Government, but may mean a rental pay- 
able to the zemindar. Kalee Taea Debia v. Nit- 
TIANUNB Shaha . , , « 12 W, B., 90 

SUBBAS. 

^ee Cases bnbee Hinbh Law— Adop- 
tion— Requisites foe Aboption— Ce- 

EEMONIES. 

See Hindu Law— Adoption— Who may 

$E ADOPTED . 1 . L. B., 1 Mad,, 62 
[I. L. B., 3 Calc., 443 
I. Ii. B., 6 Mad,, 43 
S Bom., A. C., 67 
12 Bom., 364 

TT 

I, L. B., 8 Bom., 524 


SUBBAS — oontinued. 

See Hindu Law— Inheeitance— Ielegi- 

TIMATE ChIBDEEN. 

[I. Ij, 11 , 5 1 Calc., i 
I. Is. B., 1 Bom., '97 
1 Mad., 478 

5 IT. W., 94 
4 Mad,, 204, 234 

I Ii. E., 2 All, 134 
I. L. B., 7 Mad., 407 
I, Ii. B., II Calc,, 702 
I. Is, B., 8 AU., 387 

See Hindu Law — Maintenance — Right 
TO Maintenance— Illegitimate Ghii» 
dren . , 3 B. I,. B., P. C., 1 

[2 B. L, B., P. C., 15 

6 Mad.. 405 
I L. E., 8 Mad., 325, 657 

I. L. E., 1 Mad., 306 

See Hindu Law — Maeeiage — Validity 

OE OTHKEWISE OF MakEIAGE.' 

[3 B. Is. E., P. C., 1 
I. L. E„ 1 Calc., J 

SUICIDE. 

See abetment . . 1 Agra, Cr., 2f 

[3 N. W., 316 

See English Law — Suicide. 

[1 W. E., P. C., 14 : 9 Moore’s I. A., 387 

^ Attempt to conimit suicide.— 

Fe'tml Code, s. B09.— Intention.— Locus pcenitentice. 

with the intention of committing suicide by 
throwing herself into a well, ran to the well, where 
onn was convicted under section 

309 of the Penal Code of having attempted to com- 
mit suicide. Meld that the conviction w^as illegal. 
Queen-Embess V . Ramakka . I. L. R., 8 Mad., 5 

SUIT. 


See Bengal Rent Act, 1869, s. 101. 

[6 B. Ii. E,’, 569 
See Beoach Encumbeeed Estates Act 
X«- E., 5 Bom,, 448 
■ See Limitation Act, 1877, s. 14 (1871 s 
• I- L. E., 1 All, 97 
See Limitation Act, 1877, aet,' 84(1871 
art. 85) . I. L. u ., 1 Bom., 253 

See Limitation Act, 1877, aet. 179 (1871 
aet. 167)— Peeiob peom which Li! 
mitation buns— V^hebe peevious Ap- 
plication HAS BEEN MADE. 

£1. Ii. B,, 2 Gale,, 336 
See Ees Judicata— Adjcdications. 

[I.L.B., scale., 340 


— against Justices for damage in 

repairing drains. 

See Calcutta Municipal Act, 1863 s 

... 8B.L.K.,265 
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SUIT — continued. 

“ ' against Municipal Commission- 

ers for possession of land. 

See Benual Municipal Act, 1864, s. 87. 

[5 B. Ij. B., Ap., 50 

-by creditor of intestate Maho- 

medan. 

See Mahomedan Law-Debts. 

[I. L. K., 4 Calc., 142, 402 

- - by dancing girl to establish 

rigiit to hereditary ofB.ee with 
emoluments. 

Hindu Law— Custom— Immoral Cus- 
toms . . I. L. E., 1 Mad., 356 

— for account of profits of patent. 

See Limitation Act, 1877, art. 40 (1871 
AaT.ll) . . I. L. E., 3 Gale., 17 

^ fQi» Balance of account by zemin- 
dar against manager of two 
estates. 

See Jurisdiction— Causes of Jurisdic- 
tion-Cause OF Action— Balance of 
Account, Suit for — 

[7 B. L. R., Ap., 35 

for ^declaration of right to offi- 
ciate in hereditary office. 

See Cases under Jurisdiction of Civil 
Court — Offices, Eioht to — 

See Cases under Rig-ht of Suit — 
Office or Emolument. 

for declaration of right to share 

in the produce of trees. 

See Bengal Rent Act, 18«3"9, s. 27. 

[2 B, U. R., Ap., 19 

fo3^ declaration of trusts of a tem- 
ple.* 

See Act XX. of 1863. 

[5 B, L. R., Ap., 55 

for land. 

See Cases under Jurisdiction— Suits 
foe Land. 


SUIT — continuech 

for share of a debt. 

See Parties — Parties to Suits — Debtor 
AND Creditor, Suits between-— 

[2 B. L. B., Ap., 1 

for specific sum of money. 

See Res Judicata — Causes of- Action. 

[I.L, R.,3Cale.,23 


-- — lor turn of worship of idol. 

See. Limitation Act, 1877, art. 131. 

[6 B. Ii. R., 352 ; 15 W*. B., 29 
I. Ii. R., 4 Calc., 683 
I. L. R., 8 Calc., 807 : 10 C. L. R., 439 


— in personam. 

See Jurisdiction— Suits for Land 

General Cases — Injunction. 

[10 B. L. R., 241 

on behalf of deceased lunatic’s 
estate. 

See Right op Suit— Interest to Sup- 
port Right. 

[13 B. L. R., Ap., 14 : 22 W. R., 200 


— on ^ bond executed for barred 

debt. 

See Limitation Act, 1877, s. 19 (1871,, 
s. 20)— Acknowledgment of Debts. 

[I. Ii. R., 1 Bom., 590 

— on decree of High Court. 

See Right of Suit — Decrees, Suits on— 
[I. L, B., 7 Calc., 74 

— on decree of Small Cause Court 
See Costs— Special Cases-Smali Cause 

Court Suits . 1 B. L. B., O. C., 66 

See Right of Suit — Decrees, Suits on 

[1 Ind. Jur., S., 220 
9 W. R., 399 
I. Ii. B,, 8 Bom., 1 
10 B, Ii. B., Ap., 36 
I. Ii. R., 2 Calc., 434 
I. Ij. B., 5 Gale., 294 
I. Ii. B., 6 Bom., 7, 292 


— for money charged on imoveable 
property. 

See Cases under Limitation Act 1877 
ART. 132. ' ' 

See Cases under Mortgage— Sale of 
Mortgaged Property — ■ Money-de- 
CEEEs ON Mortgages. 

— • for share of fees received by Hin- 
du priest. 

See Cases under Jurisdiction of Civil 
Court — Pees and Collections at 
Shrines. 


— to close doors or windows. 

See Cases under Jurisdiction op 
Civil Court— Privacy, Invasion of— 
See Trespass— General Cases. 

• [3 B. L. B,, A. €., 411 

— to close new road and open old 

one. 

See Jurisdiction of Civil Court- 
Public Ways, Obstruction of — 

[3 B. HR., A. C., 351 
See Onus Peobanbi— Miscellaneous 
Cases . . 3 B. L. R., A. C., 351 
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SUIT — contimied. 

to determine terms _ of tenancy. 

See Habeas Right Recoyeey Act VIII 
or 1865, s. 9 .1. L. i ^ad!, S89 

to obtain custody of minor from 
father. 


See Hindu Law- 
. Guaedianship 


■Guaebian — Right or 
- I. Ii. B., i All, 549 


to recover money paid by mort- 

gagee to prevent sale. 

See Money had and eeceived. 

[8 3B. Ii. B., 418 

to set aside deed. 

See CouET Fees Act, sch. II, aet 17 
^ . .15 B. U. R.;i72 

See Cases undee Declaeatoey Degeee 
. buiT EOE— Suits conceening Docu- 
ments. 

See Cases under Limitation Act 1877 
AET. 91. 

See Cases under Onus Peobandt— De- 
crees AND Deeds, Suits to set aside— 


SUMMARY DECISION. 

See Cases under Limitation Act 
1877, ART. 178 (1859, s. 22). 


SUIT TO SET 


SUMMARY ORDER 
ASIDE. 

See Cases under Limitation Act 7877 
AET. IS (1873, ART. 15). ' ’ ’ 

summary PROCEDURE. 

See Cases under Negotiable Instru- 
ments, Summary Procedure on 

PSACTICE-CITO, CaSES-LeaVE TO 

8ue oe Defend. 

[I. D. B.,3 Calc., 5S9. 

SUMMARY trial. 

8'6-e Practice-Criminal Cases-Signa 
tu.ee of Magistrate. 

[I. L. R., 6 Mad., 396 


SUMMARY TRIAL.— Requisites for lesal 
eonvietioii-contimed, ® 

tlie purview of that section. If the case be one of 
theft, it should appear what the value of the propertv 
alleged to have been stolen really was. Queen I 
Abheen Paeeida . . , 20 W. E., Or.flY 

a ^ Test of summary trial,— " 

Criminal Procedure Code, 1872, s, 222,^Care in 
recording proceedings and in decision. -—WIlqtq the 
procedure is of a summary natm-e, the trial is siim- 
mary notwithstanding the length aud carefulness of 
the lecord and decision. Queen r. Doma Ram 

[24 W. R., Or., 66 
4. 


1 . 


, ^eqnisltes for legal eonvie- 


Criminal Proiedure Code, 1872, ss. 222 
■^O^ocedure.^ln summary cases under ChaS 
XHII, sections 222-230 of the Code of Criminal 

1 formalities provided by that 

ch«pt,er should be most strictly observed If fR 
are not, a conviction will be se^ aside Queen 7 
JOHRIE feiNGH , . .22 w. R., 0^, 28 


2 . 


dure Cede, 1872, s. 

under the a«B:,,na.y procedure 

222 of the Cnminai Procedure Code 787*/,*^ °? 

appear clearly on the face of the conv’iStllrt?* 

case was dealt with as one of those which come fnder 


^ 7- . , ^ 7 Test of summary ease — 

Cnmmal Procedure Code, 1872, e. 222,~JuriJition 
to iiy summanlt/.~lt is the nature of a complaint 
which should determine whether a case shouW be 
ta'ied_ summarily under section 222 of the Code of 
Cnmiiml Procedure. Where the acts complained of 
amount to an offence which a Magistrate cannot trv 
smnmanly, he is not competent to hold a sumniarv 

NabeDas 21 W 

00 wk “p9 f ThaJeoor v. Nitalod, 

f “S„ ™ “aTi e“:ss 

Whether a case is triable summarily or not mnst be 
determined by the complaint, not by T e^tim-ito 
fomed by the Magistrate (e.g., of thf worth tf the 
property which the accused is charged with havino’ 
stolen) after evidence has been reeWd: Ld 'S 
estimate cannot restrospectively warrant a mode of 

illegal. Eam Chutobe 
Chatilejbe V. h-ANYB Laha . 25 W. E., Or., 19 

o^aTI rT~ stolen in case of theft 

as determining jurisdiction to try summS 

y. limdenoe, Mode of taking . — In a case in which 
"'“‘f charged with theft of a bo.y contain- 

the Siagistrate considered the box to be of no vake’ 
and struck out the 8 annas 6 pie, and thereupon tried 
the case summarily under section 222 of the Crim nal 
Procedure Code. 1872. Beld that the Maiisteate 
was not at liberty, upon his own authoi-ity and 4th- 
out taking evidence, to throw the box entirely out of 
consideration as upon that depended his- iu^dtetioii 
to dispose of the ease summarily. Such evidence 
should have been taken precisely in the same wa7as 
evidence upon the merits of the ease and <,.7 ^ 
not taken the Court held that the Ma^'istrato 
lurisdietion in this case. Qn^« &tlpi 

[22 W. E., Cr., 65 

^stituiion by Magistrate without complaint — 
Where an accused person had, at the instaZ of thi 
Magistrate, who had come across him while out 
walking one moriiiiig, encroaching on an embaiil Lnt 
been placed on his defence for mischief i d ’ 
^rily tried and sentenced to two ^ikhi r Z' 
ous imprisonment, -EeW that, in a casf of thk 
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SUMMARY TRIAL.— Case instituted by 
Magistrate — conMnued, 

kind, wliere Government had been made prosecutor, ' 
hut no complaint had been offered to the Slagistrate, 
who had acted on his own impulse, the Magistrate 
had erred seriously in dealing with the case sum- 
marily and sentencing of the accused to imprison- 
ment. Ik the matter oe the petition oe Peak 
Nath ^haha. In the matter oe the petition 
OE Roma Nath Banbejee , 25 W. B., Cr., 60 

3. Criminal trespass and mis- 

chief. — Magistrate, Jurisdiction of , — Code of Cri^ 
minal Procedure {Act X of 1882), s. 260. — A person 
may he tried summarily for criminal trespass and 
mischief unless there is a bond fide claim of right 
depriving the Magistrate of jurisdiction. Shakur 
Mahomed v. Chunder Mo'hun Sha, 21 W. JR,., Cr., 
38, disapproved. Issur Chunder Mundle v. Rohim^ 
tSheilchg 25 W. R., Cr,, 65, distingnished. Gamie- 
HLLAH SAEKAR V . AeDUE ShEIKH 

[I. L. B,, 10 Calc., 408 

9. Mischief combined with 

theft. — Criminal Procedure Code, 1872, s, 222 . — 
A charge of mischief, even if combined with one 
of theft, is triable summarily under Act X of 1872, 
section 222. Qtjeen v. Ramaotae Pane® 

[25 W. B., Cr., 5 

XO. — Offence under Act XXI of 

Criminal Procedure Code, 1872, s. 222 and 
s. 148. — Illegal possession of opium. — On a convic- 
tion, under Act XXI of 185^^ of having in possession 
opium not supplied from Government stores, the 
Magistrate tried the ease summarily under section 
222, Code of Ci iminal Procedure, and passed a sen- 
tence of fine or imprisonment, and confiscation of 
. the opium. Held that the case could not be tried 
summarily, the additional sentence of confiscation 
not coming under section 148, Code of Criminal 
Procedure, Queen v. Jodoonath Shaha 

[23 W. B., Cr„ 33 

See In the matter oe the petition op 
Khettbe Mohun Choweunoheb 

[22 W, B., Cr., 43 

Illegal possession 

of opium . — Offence punishable bg fine and con- 
fiscation. — An offence under section 49 of Act XXI 
of 1856 can be tried summarily under section 222 of 
the Criminal Procedure Code, the confiscation pro- 
vided by section 49 being merely a consequence of 
the conviction, and not forming part of the punish- 
ment for the offence. Empress n. Baidanath Pass 
[I. L. R., 3 .Calc., 366 : 1 C. L. R., 442 

X2. Crimiual intimidation. — 

Criminal Procedure Code, 1872, s. 222. — Where a 
head constable of police of many years’ service was 
charged with criminal intimidation with a view to 
prevent a person from giving evidence against serious 
offenders, and the District Magistrate tried the case 
summarily under the special power given by section 
222 (10) of the Code of Criminal Procedure, 1872, 
— Meld that the case ought not to have been tried 
summarily. Subeamanya'©. Queen 

• [I. L. B., 6 Mad., 396 


SUMMARY TmAlj--eoniimied. * 

13. Offences one triable sum* 

marily and the other not. — Criminal Procedure 
Code, 1882, s. 260.-;- Omission of charge so as to gws 
summary jurisdiction . — Where an accused is charged 
with offences, one of which is triable summarily and 
the other not so triable, it is not open to a Magis- 
trate to discard the latter charge and to proceed to 
try the case summarily. Bamanund Mahton 
Koylash Mahton , . I. L. R., 11 Calc,, 236 

14. Alteration of charge to 

make it triable sximmarily.--Cn?Hific»Z Proce- 
dure Code, 1872, ss. 222-230. — Potoer of Magis- 
trate, — The powers conferred upon Magistrates under 
the 18th chapter of the Criminal Procedure Code, 
1872, were not intended to give them the power 
of altering a charge brought against an accused per- 
son so as to bring his case within the provisions of 
that chapter ; but when a charge of a serious offence 
— one wdiich the Magistrate is not competent to in- 
quire into summarily— is preferred, it is the plain duty 
of the Magistrate to apply the procedure prescribed 
for such cases, and either to convict or acquit, or 
commit for trial, the person implicated. The pro- 
cedure under Chapter XVIII is to be followed when 
a charge is plainly and directly one of those specified 
in section 222. .Chunder Shekhur Thakooe v7 
Nitaloo . . . 22 W. R., Cr,, 29 

Haean Sheikh Ramdhun Biswas 

[24 W. R., Cr., 21 

Em ARAL Sheikh v. Mohammadi Sheikh 

[24 W. B., Cr., 48 

15. * — - Alteration of 

charge of dacoity to one of unlawful assembly.— 

In a case where the charge was originally one of 
dacoity, but in the course of the proceedings that 
charge was ignored and the accused put on their 
defence on a charge of being members of an unlawful 
assembly, and the proceedings continued in a sum- * 
mary way, — IS eld that the original charge being one 
of dacoity, the Magistrate had no jurisdiction to alter 

it and try the case summarily. Dwarkanath 
Mazoomdar V . Nalu Das . , 21 W. E., 89 

16. - Rioting altered 

to charge of mischief, — Where a charge of rioting 
was tried summarily by the Magistrate as one of 
mischief and unlawful assembly, the Sessions Judge, 
relying on the case of Chunder Shekhur Thakoor v. 
Nitaloo, 22 W. R,, Or., 29, submitted, at the request 
of the accused, that the summary order might be set 
aside, and the accused might be tried for rioting under 
Chapter XVII of the Criminal Procedure Code. 
The High Court declined to interfere at the instance 
of the accused persons, and distinguished this from * 
the case cited by the Sessions Judge, as the reference 
there was made by the Magistrate in the interests of 
public justice. Queen ®. Aboo Sheikh 

[23 W. R„ Cr., 10 

17. Alteration of assault on 

public servant to one of assault. — Criminal 
Procedure Code, 1872, s. 222.—^Penal Code, ss: 352, 
353. — The accused in this case were convicted by the 
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SUMMARY TBIAIi, — Alteration of as- 
sault on public servant to one of assault 

. — €07iUnued, 

Magistrate summarily of offences under sections 352 
and 34a, Penal Code, altiiougli it was contended on 
their behalf that, if guilty, they ought to have been 
convicted under section 353, in respect of which a 
summary trial could not be held. The Sessions 
Judge, on the Magistrate’s own judgment, recom- 
mended that the convictions should be set aside, on 
the grounds (1) that the facts showed that the 
accused should have been convicted under section 
353 or under section 342, and (2) that the Mao-is- 
trate had no power to convict of the lesser offence, 
and so give himself jurisdiction to try the case sum- 
marily. SeU, in concurrence with the Sessions 
Judge, that the accused ought to have been tried 
under section 353 : the Magistrate’s summary pro- 
ceedings were accordingly set aside, and afresh trial 
directed. Queeit BAtfEE Madhub Doss 

[23 W. R., Cr., 3 

IS. ' ' Alteration of elinrge from 

lurking house-trespass or house-breaking 
at night to receiving stolen property.— Afa- 
,gistrate, Jurisdiction of.~Fenal Code, ss. 411, 457, 

— Criminal Procedure Code, 1872 ss. 141 222 — 
AUeration of charge from one offence to another,--^ 

A Magistrate, who is otherwise competent, has, unto 
section 141 of Act X of 1872, a discretion to in- 
quire into and try a person on any charge which he 
may consider covered by the facts complained of by 
any person, or reported by the police, without refer- 
ence to the particular charge that may have been 
preferred by the complainant or by the police and 
without reference to the procedure which, when he 
has determined the offence with which he will 
charge the accused, it will be competent to him to 
adopt, therefore, when a person was brought 

before a Magistrate by the police, charged with an 
, offence under section 457 of the Penal Code an 
offence not triable in a summary way, that the Ma- 
gistrate was competent to alter the charge to one 
under section 411, and to try the accused summarilv ! 
under the provisions of section 222 of Act X of 187‘:> 

Ik the mattee oe Mewa . q 254 

Appeal from summary trial ^ 

•^I'Miifficiency of eoidence,— Criminal Frocedure 
Code, 1872, ss. 222 to 2S0.~^li on appeal from a ® 
summary trial under Chapter XVIII of the Criminal ^ 
Procedure Code Act X of 1872, the evidence before I 
the Judge is not sufficient to reasonably satisfy him ^ 
that the prisoner has been rightly convicted, he 
ought to acquit him, Queek v. Kheeaj Mullah 

[11 B. L. R., 33 z 

SUMMIBTG UP EVIDEJSrcE. ^ 

■See Assessobs . 7 B. L. R., 63 ; 67, note ^ 


- SUMMONS —continued. 

^ ^ See Cases undee Witness— Civil Cases 

^ * — Summoning- Witnesses. 

J See Cases undee Witness— Ceiminal 

^ Cases — Summoning Witnesses. 

^ Application for— 

See Limitation Act, 1877, aet. 178 
i [I. L. R., 3 Calc., 312 

1 ^ I. Ii. B.j 5 Calc., 126 

. ' Leave to amend — 

I Cause Couet, Peesidency 

Towns— Jueisdiction—Eecoveey of 
Immoveable Peopeett. 

[I. L. E., 2 'Bom., 91 

■ ^ Refusal to grant receipt for 

See Penal Code, s. 173. 

[I. L. E ,5 3 Calc., 621 

to attend taxation. 

See Taxation oe Bill oe Costs. 

•[7 B. L. R., Ap., 50 
5 Bom., Cr., 34 

1 of summons.— after 
period of limitation. — A summons ought not to be 
ordered to issue after the lapse of the period of 
limitation prescribed for a suit, unless the plaintiff’ 
uas, in the meantime, dqne what he can to prosecute 
his suit with proper diligence. If a defendant is • 
aggrieved by an order directing a summons to issue » 
111 such a case, he ought to apply to set aside the 
order and the summons under it. Geeendeb Coo- 
MAE Butt i;. Juggadumba Dabee 

[X, L, R.j 5 Calc,, 126 , 

2. ■ — ^ — Issue of fresh summons. — 

Meturn of old summons . — A fresh writ of summons 
! will not be granted till the old one is returned into 
Court. Issuechundee Sein Aushotosh Chat- 
TEEjEB . ■. . 1 Ind, Jur., lir. S., 283 

a Application for fresh sum- 

mons,~-Fraoiice.--An application for a fresh sum- 
. mons to appear, &c., should be issued on petition 
showing that a fruitless endeavour had been made on 
the part pf the plaintiff to serve the first summons 
and that it was not by any default of his that he 
had lailed, Uequhaet v. Gilbeet 

[1 Ind. Jur., N. S., 224 


[I. L. R., 9 Calc., 875 
4 Mad., Ap., 39 

See Cases undee Chaege to Juey. 
SUMMOISTS. 

See Cases undbe Seevice oe Summons. 


4. Grant of second summons.— 

Disoretion of Judge.— Fractice.-^ Mule 12 of Miqh 
Court Males 1st May 1875.— Laches. -K 
has, under Buie 12 of the Rules of ist May 1875 
discretion as to granting a second summons, and is 
bound to^ inquire into the circumstances under 
which It is applied for; and when there has been 
great and unexplained laches, he should refuse it 
Unless such discretion is clearly shown to have been 
impropidy exercised, the Court will not interfere on 

thf c ' of this case, 

the Court on appeal, finding there was no definite 
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SUMMONS.— Grant of second snnmions— 
continued. 

rule of practic'e as to tlie time within which a second 
siiinmons might be applied for, allowed a second 
summons to issue. Goueohttbn Soon n. Pbae'^ 
Lall Paui , ■ . . 15 B. L. E., Ap., 12 

SUMMONS TO PEOB'CrOE DOCU- 
« MENTS. 

Cwil Frooedure Code, 1859 > ss. 152^ 

158 . — Verbal order to ‘pleader to produce . — A writ- 
ten summons distinctly describing the nature of the 
document required must be issued on a party to a 
suit required to produce a document. A verbal 
order to his pleader is not sufficient, and is not such 
a summons as is contemplated by law. Dooeoa- 
MONEE Dosseb >0. Bbnode Monee Dossee 

[W. E., 1864, 164 

SUMMONS BOOK OE SMALL CAUSE 
COUET. 

See Evidence— Civil Cases— Miscel- 
laneous Documents— Small Cause 
C ouETj Proceedings in— 

[6 B. L, E,., 729 ; 730, note 
7B, L. R.,Ap., 61 

SUMMOl^lS CASE. 

See Police Act, 1861, s. 29. 

[25 W. B .5 Cr., 20 

SUNDAY. 

Arrest on— 

See Arrest — Civil Arrest. 

[4 Mad., Ap., 62 
See Lord’s Day Act. .7 Mad., 285 

-s Time expiring on— 

See Cases under Limitation Act, 1877, 
s. 5. 

See Written Statement , Cor., 39 

Trial, on— 

See Holiday . 8 B. L. E.., Ap., 12 
[W. R., 1864, Or., 2 
17 W. R., 230 

See Lord’s Day Act . 6 N. W., 177 

Presentation of plaint on— 

See Holiday. 

[3 B. L. R., Ap., 72 ; 11 W. R., 537 
16 W. R., 231 

SUNDEBBUMB BOUNDARY. 

Beng. Meg. Ill of 1828^ s. 13 . — 

Section 13, Segnlation III of 1828, was intended to 
make provision for the immediate settlement of the 
limits of the Sunderhuns ; hence it fixed peremptori- 
ly a period after which the demarcation of those 
limits, made by the Special Commissioner to that 
end appointed, should be final. No person could come 


SUNDEBBUNS BOUNDARY— 
in after that period (namely, three months from the 
date of the Commissioner’s proceeding fixing bonnd» 
ary) pleading infancy or other ground for reopening 
the question of boundary, since the geographical 
hpundary line was necessarily to be one and the 
same for all the world. Even within the period of 
limitation allowed, no one could be heard to object 
to the line, unless he declared and offered proof that 
at the time of the survey he was in the occupation 
of a definite quantity of land cleared and under cul- 
tivation within the line. After the line had once 
become final, no party could be heard to say that 
even cultivated lands within it vmre part of bis 
settled zemindari. Baradakant Roy v. Commis- 
sioner OR THE SUNDEEBUNS 

[2 B. L. R., P. C., 33 : 11 W. B., P. C., 14 
S. C. Bueodacant Roy v. Ccmmissionee op 
S oONDEItBUNS. 

SUPERINTENDENCE OP HIGH 
COURT, 



GoL 

Act XXIII or 1861, s. 35 

. 5916 

Charter AOt (24j & 25 Vict., 

Q. 

104), s. 15 . 

. 5 921 

(a) Civil Cases , 

. 5921 

(6) Criminal Cases 

. 5944 

Civil Peoceduee Cods, s. 622 

. 5947 

See Bond . . . 5 B. L, 

R., 167 


See High Court, Jurisdiction op — 
High Court, Bombay— Civil. 

[0 Bom., 248 

See Land Acquisition Act, 1870. 

[15 B.D. R., l&I 

Criminal eases. 

See Cases under Revision— CiCiminal Cases. 

1. ACT XXIII OP 1861, s. 35. 

1, Exercise of superintendence.. 

— Orders of Court of first instance and Appellate 
Court. — The High Court could interfere, under section 
35, Act XXIII of 1861, with the order of the Court 
of first instance, as well as of the Appellate Court, 
where the orders of both the Courts appeared to he 
without jurisdiction. Sheo Dyal Singh v. Ma- 
homed Kamil • . . .8 Agra, Mis., 2 

2, Case tried in two 

Courts loithout jurisdiction . — Where a case properly 
cognisable by a Small Cause Court had been heard and 
determined by the Subordinate Judge, and on appeal 
by the District Judge, the High Court, in the exercise 
of its extraordinary jurisdiction, annulled the pro- 
ceedings of the two lower Courts. Bhimrav Jivaji 
V, Bhimrav Govind . . .11 Bom., 194 

3, Trial with juris- 

diction. — Mirror in decision on facts. — The High 
Court cannot, where ah inferior Court has jurisdic- 
, tion to try a case, and has tried it, merely because 
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SUPEEIBTEHDBWOE OP HIG-W 

1. ACT XXIII OF 1861j s. 35 — continued^ 
EsGrcisG of snp 6 ri 33 .te 11 d.Gne 6 — cofitifiuedt 
there is an error apparent in the decision on the 
tacts alter that decision, where the law allows lo 
appeal. In the mattee oe the petition op 
Feabee Lall Sahoo . , .7 23q 

, — Courts of reoenue 
ojfGers. -^Courts acting without The 

provisions of section 35 of Act XXIII of 1861 extended 
to the Courts of revenue officers acting without 
jurisdiction under Act X of 1859. Hubpebshad 
JuAETT 

[3 N. W., 60 : Agra, F. B., Ed. 1874, 246 

108.-- Sale hj Deputy Collector.— Ap^aL^^Jk%ll 
puty Collector sold an under-tenure in execution of a 
decree for rent. An appeal was made to the Collec- 
tor on the ground that the tenure could not he sold 
unless execution had been previously issued against 
the moveable property of the judgment- debtor. The 
Collector affirmed the decision of the Deputy Collec- 
tor, but on review set aside his former order, on the 
ground that he had no Jurisdiction, the sale havino- 
taken place under the provisions of Act X of 1859"! 
An application was made to the High Court under 
section 35 of Act XXIII of 1861 to set aside the 
order of the Collector, on the ground that the Col- 
lector had no power to review his own judgment, and 
conseixuently his first order stood, which the High 
Court ought to set aside, and pass such order as it 
might think right, and reverse the order of the De- 
puty Collector. The question was referred to a Full 
Dench whether section 35 applied to the order of the 
Collector. The Fail Bench refused to consider the 
question referred, on the ground that it was the in- 
tention of Act X of 1859 that the sale by the Deputy 
Collector should be final. In the matteb op the 
PETITION OP DoOOWEI KazI 

[B. L. E., Sup. Vol., 517 
6 W. E., Act X, 6a 
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,, , , ■ Order illegally 

made.— Appeal entertained loithout jurisdiction — 
In execution of a decree, the District ilunsif made an 
order which he was not legally authorised to make at 
the instance of the purchaser of the property sold in 
execution. Xo appeal could be made against the 
order, but the Civil Judge entertained an appeal and 
reversed the order of the District Munsif . The Hio-h 
Court set aside the order of the Civil Judge under 
section 35, Act XXIII of 1861, but, by virtue of the 
powers given by the section, the order of the District 
^lunsif was also annulled. Sebbaxa Gohnden « 
Veneatagiei Aiyab . . . 6 Mad., 22 


SIJPEEIIM’TFj ■N’DEJM’CE OP HTflTT 

OOVRT-contimied. -tl I QH 

1. ACT XXIII OF 1861, s. ^^-continued. 

Exercise of superintendence— 

Sudder Court may set aside the decision passed on 
appeal in such case by the subordinate Court, or may 
pass such other order in the case as to such Sudder ‘ 
Court may seem right,” meant that, where a Court 
exceeds its jurisdiction, the High Court may set aside 
that part of the order which is in excess of Jurisdiction, 
and that, where the decision of the subordinate Court 
IS made on appeal in a case in which it has no appel- 
late jurisdiction, the proper order is to set aside the 
decision altogether. If an appeal he heard by a 
subordinate Court which has no Jurisdiction to hear 
it, when it ought to be heard by another subordinate 
Coni-t which has jurisdiction to hear it, the Court 
may set aside the decision of the Court which had no 
jurisdiction, and may, if it think right, refer the 
case to the Court which had Jurisdiction, even if it be 
too late to^ prefer a fresh appeal to that Court. The 
Judge having entertained an appeal where none lay 
is no ground for interfering with a decision which 
the Legislature intended to be final. Jackson J . 
aitter^I. In the matteb op the petition op Shb- 

JAN OSTAGUE 

[B. L. E., Sup. VoL, 531 : 6 W. E., Mis., 77 

8. 


j Corner to call for 

fn !,ii <i>scretion in the Court 

to call for the record or not ; and in cases where the 
application was made a considerable time after the 
decree, the Court refused to call for it.' Boodhee 
Allee Hydee . . 1 H. W., Ed. 187^271 


9. 


BcsHEEloonnan CHown^u! 
Eamkant Chowhhby . , 9 igg -^ 30^ 

10 . 


its misdictwn.—Ap^^^^ heard without jurisdiction. 

1 he true construction of section 35 of Act XXIII of 
1861 was, that the High Court might call for the re- 
cord in any case in which a subordinate Court exer- 
cised a jurisdiction when it had none, or exceeded it 
when It had jurisdiction. The words in section 35, “ the. 


W/cr appeal^~Laohes.~Kn appS^t^th^ 
Hiah Court, under section 35 of Act XXIII of 18fi] 
to order a subordinate Court to receive an apneaV 

withfnfifr'^T^ Tu® ^eenrec^eived 

ithiu fifteen days of the original decision (in this case 
to tianster an appeal from a Court which had dealt 
mth it without jurisdiction) ought to be made either 
immediately upon the quashing of the order of the 
subordinate Appellate Court, or promptly and without 

11. 


tn Court haying no jurisdiction.— 

preferred 

[7 B. L. B., Ap., 15 : 15 W, E., 426 
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SUPER IHTEITDBN-CE OP HIGH 

COURT — continued, * # 

1. ACT XXIII OF 1861, S. 35 — continued. 

Exercise of superintendence— 

12. ~ Decision hy Col- 

lector as to genuineness of deed,--W\iQve a Collector 
decided upon tlie genuineness of a deed of sale, lie 
was held to have exceeded his authority, and his order 
could be set aside by the High Court under section 
35, Act XXIII of 1861, Toyluckonath Siedar n, 
Baluceeam Boss . W. B., 1864, Act X, 26 


IS. 


— Illegal order of 

Depiitg Collector , — Where a Deputy Collector, who 
had decreed a suit for ejectment on proof of arrears 
due, held afterwards in execution that as the arrear 
had been paid up within fifteen days the tenant could 
not be ejected in accordance with section 78, Act X 
of 1 859, his order in execution was declared to be 
ultra nires and illegal, and was set aside by the High 
Court under its general powers of revision. Been 
Byal Pueamanice n, Eamcoomab Ghowdhry 

[10 W, B., 345 


14. --- — - — ^ Order of Collec- 

tor ejecting ganUdar.-^WhQve a gantidar on the suit 
of the putnidar was ejected from his holding, not- 
withstanding a right of occupancy independent of his 
ganti, an appeal lay to the Collector, whose order 
could only be questioned by a civil suit, and not under 
section 35, Act XXIII of 1861. Rughoonath 
MiTTEB V, WOOMANATH ChOWDHEY 

[W. R., 1864, Aet X, 47 


15. 


. — Extraordinary 

jurisdiction of High Court.— Dower to deal with 
order staging execution.— 'W\\Qm a Subordinate 
. Judge, in consequence of a fresh suit hy the plaintiff,' 
stayed the ex-ecutiori of a decree which was passed in 
the defendants' favour for costs, the High Court, in 
exercise of its extraordinary jurisdiction, reversed the 
stay order. Gambhiemal v. Chejmal Jodhmal 

[11 Bom., 151 

16. Mefusal to set 

aside ColleotoDs order, made without jurisdiction 
where it reversed an illegal order , — A rnie liavin"- 
been issued calling on a judgment-debtor to show 
cause why an order of the Collector iu appeal, re- 
versing an order made by a Deputy Collector in 
execution, should not he set aside, the rule was dis- 
charged with costs, inasmuch as, although the Collector 
had no jurisdiction to make the order which he made, 
the Deputy Collector’s order was wrong, being a 
viojation of the provisions of section 92 of Act X of 
1859, and could not be upheld. Taeachunb Mjjjst- 
DIJL V . Bhyeub Chundeb Chbckeebtftty 

[15. W. R., 551 


17^ appp.al. 

—Sale for arrears of rent, Irregulariti/ in . — A Civil 
Court had no power, under section 35 of Act XXIII 
of 1861, to reverse a sale for arrears of rent under 
Act X of 1859 on account of irregularity or damage, 
without the aggrieved party having first appealed to 
the Commissioner, of Revenue. Act XXIII of 1861 
gave no power to the High Court to consider the 


SUPERIHTBNDEWCE OF HIGH 
COURT — continued. 

1. ACT XXIII OP 1861, s. 35 — continued, 

ExercisG of superintendeiieG— 

legality or otherwise of the Collector’s order wdthout 
such appeal. SuDDEE Goeab Singh u. Ram Buh- 
HTJL Singh 

[1 Ind. Jur., E. S., 1 : 4 W. E., Act X, 28 


18. 


— _ Setting aside sale 

in execution. — Courts exceeding jurisdiction , — If the 
Judge exceeded his jurisdiction in hearing the appeal 
from^ the order of the Sudder Ameeii setting aside a 
sale ill execution, on the ground of the non-payment 
of the purchase-money within the proper time,— 
that it was competent for the High Court, exercising 
its power under section 35, Act XXIII of 1861, to 
set aside the order of the Sudder Ameen/ Amanee 
Begum v. Kooeban Ali . . 3 Agra, 204 

Mahesh Pandey r. Balhut Pandey 

[3 Agra, Rev., 10 


19. 


Act XXIII of 


1861, s. 35. — Order made without jurisdiction.- 
Interference with order of loicer Courts. — Peti- 
tioner bought at a Court sale certain property which 
had beeu attached in 0. S. No. 30 of 1860 on the file 
of the District Munsif’s Court. Before, however, 
the sale certificate was issued to him, the plaintiff in 
0. S. No. 79 of 1866 presented a petition praying for 
a re-sale of the property, on the ground that it had 
been sold at an undervalue. On this petition the 
Munsif cancelled the former sale and ordered a re- 
sale. Before this re-sale took place the property 
was sold in execution of the decree in suit No. 3 of 
1866 on the file of the* Civil Oourti and purchased hy 
the plaintiff in that suit. Thereupon petitioner ap- 
plied to the Munsif to re-sell the property in satis- 
faction of his claim. The Munsif refused to do so, 
and the Civil Judge, upon appeal, confirmed the 
Munsif’s order. Held, on special appes^I, that the 
Munsif’s first order, annulling the sale, \vas a nullity, 
and the subsequent attachment and sale under the 
decree in 0- S. No. 3 of 1866 was inoperative against 
the property: that, consequently,’ the appellant was 
entitled to have these proceedings set aside and the 
validity of his sale upheld, if the respondent’s objec- 
tion that the orders were not open to question in the 
High Court should not preV'ail. Upon the latter 
point , — Held that no right of appeal existed, hut that, 
therefore, the Civil Court had no jurisdiction to 
entertain the appeal to that Court, and, giving effect 
to the petition of special appeal as a petition under 
section’ 35 of Act XXIII of 1861, that the orders of 
the lower Courts should be annulled and the peti- 
tioner declared entitled to an order and certificate 
perfecting his title. AnnamalAI Chetti v. Mu- 
thueinga Pillai . , ,6 Mad., 360 

20. •" Order reyiand- 


ing suit. — Application to set aside order from lohkh. 
appeal could have been brought . — Where a Judge 
on regular appeal by a defendant had remanded a 
case for re-trial to the Court of first instance, — Held, 
on a miscellaneous petition to the High Court, that, 
as it was competent to the petitioner to have pre- 
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1. ACl XXIII OF 1861, s, 35 — continued, 

E:^ercise of superintendence— 

sented an appeal from the order of the Judge re- 
manding the suit, the High Court had no power 
mder section 35, Act XXIII of 1861, to enterta^ra 
miscellaneous application to set aside the Judge’s 
Older. rtjKEB All v, Saadut Alx . 5 IST. W, 14 
SSI ' ^ 

eom/laintTn 

w-!,“ mUxc 3%stice.~1h.& District Judge 

J sanetiomug the prosecution of tbe de- 
fendant in a suit in his Court for an allep-ed false 
e the High Court set aside theludgS 

35 of Act 

O. Bc™kAi wTm 


IHHEST OF CASESe 


22 . 


CoKrf.— Under this section the High Com/si^uld 
not o^y reverse the illegal order, but pass the order 

«y. IIAMIInEE boONDUBEE DebIA 

[3 W E., Act X, 145 
Chowdhby V . Gebesh Chott- 
meHov . . . 5W.E,Mis.,45 

2. CHABTER act, 24 & 25 VICT., c. 104, s. 15. 

(a) CiTiL Cases. 

High Court under s. 13 of the Charter^IX-Natwe 
oj eupenntendence.-Seld (per Stuabt, C J) Z1 
nndor section 15 of 24 and 25 Victor!;, cji. M 
hLXX'X ^'“P«"“‘e"denee to be exerc sed by the 
H f buH administrative, or iniifiste! 

.U, but also judicial. Bijee Koobb u. Damodto 




24.- 


parties, its whole ^bjcU^tS'g^^o^gii^^^ 

control over the Courts subiect to fts 
" ppe ate jurisdiction. Dossee v. Seeenibash Hey 

[12 W. B., 74 

2 g 

rent^CTe held thatiii a raiffor 

Act Vlil of ISfTtT^ "f 

intpv-f-nvn 1 Court on special appeal could 

01^104 XX' “ X “d 25 Victoria; 

that' Hip ’ under the Letters Patent,— SeZrf 

that the poiver conferred by that section ought not 

“directly tlmt 

tjue law forbids to be done directlv TTa-dtiit 

feHBIEH r. JIBEHOBA SOOKEBBT Da^S 7 ’ “ 

[15 B. L. E., Ill : 23 W. E., 268 


OF BIGTT 

COURT— continued. -o-lCrH 

2. CHARTER ACT, 24 & 25 VICT., c. 104, g. 15 

— continued. 

(i®) Civil Cases — continued. 

Exercise of anperintendenoe-coiitmued. 

’® '•eluctant to interfere 
Chuotee Gieee t). Sham Chawd Giebb.' 

petition of Madhub 

CHUNnBEGiEBE . . I. L. E., 3 Calo., 243 

Mahashankae Haeishankae 0. Vambhai 
. Umanji . . . 6 Bom., A. C., 174 

Bishno Chundbe Bhuttaohabjeb k. Shoshee 
MOHUN Fal Chowlhry . 22 W*. R. 277 

Huebehue Mookeejee V. Hobin Chunder Doss 

[20 W. R., 202 

27 

remedy hy smt.-Tbe High Court cafnof interfere 

under section 15 of the High Courts Act, where the 
lower Court has not acted without iurisdiction or. 

SHED Ali V. Chowdhey Wahid Aei 

[15 W. E., 170 

DoOEGA SOOKBtTEEE DeBIA 0. KaSHEB Kaht 
CHEOKEEBUT ir . . 14 "W. E., 212 ■ 

. 28. - X, . 

other remedy.-Wbere a petitioner had''hiwemed{ 
under section 269, Act VIII of 1859, and theS 

[17 W. E., 80 
29. 


26 . 


/,/ «/^.-Wlioro the applicant bStrt^edf 


TOntinVeT^‘'l' adjudS^edTn^CoI.' 

•, Insolvent Court, Calcutta. JJ. thereunon 

s ““Vv 

i..Tm;n;rs'as."* 

[4 B, L. E., A. C., 72, note : 12 W. E., 103 
30. 


il39s~Si£S 

BHTOQOEtrill KOWAB 0 . Monby^^ 

[2 C, Is. B., 545 
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SUPERINTENDENCE OE 'HIGH 

COURT — Gontimied, 

2. CHAETER ACT, 24 & 25 VICT., c. 104, s. 15 
' — continued. 

{a) Civil Cases — continued. 

Exercise of superintendence — continued. 

31, Laches of ap^eh 

Imit. — Lower of Sigh Court, — Where the Court 
below adopted a different procedure, and, after par- 
titioning the property, put up for sale the divided 
share of the execution- debtor, the High Court, in 
the exercise of its extraordinary juris'diction, refused 
to interfere, in consequence of the laches of the ap- 
plicant in neglecting to avail himself of an oppor- 
tunity which the lower Appellate Court had given 
him, of showing that the partition which had been 
made was injurious to him. Mathleadas Govae- 
BHAKDAS V. FatMA UlKA BeGAM 

[5 Bom., A. C., 63 

32, Order of Judge 

under s. 269, Civil ^Procedure Code, 1859. — Resist- 
ance to delivery of possession in execution of 
eree,~~The Court declined to interfere under section 
15 of the Charter Act in order to set aside an order 
lawfully made by a Judge under section 269, Act 
VIII of 1859, upon a complaint made to him of re- 
sistance or obstruction to the delivery of possession 
under section 264 ; and stated that it would not 
have interfered even if the order had been made 
without jurisdiction, after the delay that had taken 
place, the petitioners^ remedy being to bring a re- 
gular suit to establish their right. Zuhoobitn Be- 
gum V. Mahomed Wajed . . 18 W. R., 87 

33 ^ — Laches. — Exist- 

ence of another remedy. — Petitioner, a decree-holder, 
allowed another decree-holder to obtain a decree upon 
a regular suit declaring him entitled to follow the 
properties in dispute in execution of his decree, and 
did nothing even after that decree was obtained 
until another decree-holder applied for the. attach- 
ment and sale of the properties in execution of his 
decree, and the lower Court having all the parties 
arrayed before it, and having passed an order reject- 
ing the petitioners application, petitioner, after 
more than ninety clays (the period limited for an ap- 
peal) had elapsed, invoked the aid of the High Court 
under section 15 of the Charter Act i hut the Court 
declined to exercise that jurisdiction, leaving the 
petitioner to* his remedy in a regular suit. Kalee 
Kishoeb Sen u. Wise . . 17 W. R, 477 

34 ^ Effect as to 

merits of case of rejection of claim to exercise of ex- 
traordinary jurisdiction. — The extraordinary powers 
conferred on High Courts by section 15 are only ex- 
ercised when, there has been a capital error 

in the judgment of the lower Court ; or, secondly, the 
plaintiff has entitled himself to special interference. 
The rejection of an application under section 15 
does not necessarily amount to a decision on the 
merits. Where a suit for rent was thrown out by a 
Munsif and suhseqiieiitly thrown out by a Small 
Cause Court, aud in either case the High Court re- 
fused to interfere under section 15, but a different 


SUPERINTENDENCE OE HIGH 

COURT — continued. 

2. CHARTER ACT, 24 & 25 VICT., a 104, s. 15 
— continued. 

{a) Civil continued. 

Exercise of supermtendenee— 

Munsif interpreted the second order of the High 
Court as a variation of the first, and entertained the 
suit, — Held that though the action of the High Court 
did not affect the merits, yet, as plaintiff had a sub- 
stantial claim, the second Munsif did right in re- 
ceiving it. Shootankubev Dabee t?," Dwaeka 
Nath Mookeejee . . .25 W. R., 344 

35. Giving appeal 

where none lies. — Order doing injustice. — The 
High Court should not, in the exercise of its extra- 
ordinary powers, give an appeal in a case where the 
law provides none. Nor should the Court in the 
exercise of those powers' interfere when such Inter- 
ference would have the effect of working an injustice. 
Naeayanbhai Lalbhai V. Gangakeishna Bal- 
XRISHNA . . . . 4 Bom., A. C., 87" 

30 . , — ^ ^ Exercise of Jurisdiction. — 

Givhig appeal where none lies . — The High Court can- 
not admit an appeal which Act VHl of 1859, and 
section 11, Act XXIII of 1861, do not allow. Sec- 
tion 15 of the Charter Act held not to apply to the 
question. Gobindeath Sandyal v. Ram Coomar 
Ghose . . , . . • 9 W. R., 115 

3 * 7 ^ Party hringing 

appeal 'without right of appeal. — Per Biech, J. — A 
party 'who has preferred an appeal to the High Court 
when the law gave him no right of appeal, is not en- 
titled upon the hearing to ask the Court to treat it 
as an application for the exercise of its extraorclinaiy 
jurisdiction under section 15 of 24 and 25 Victoria;^ 
Cap. 104. In the matter or the petition op 
S ooEJA Kant Achaej Chowdey 

[I. L. R., 1 Calc., 383 

38, Admission of 

appeal after time. — Appeal, Delay in filing, — ActX 
of 1859, s. 25 . — The High Court, under its general 
power of superintendence, set "aside an order of a 
lower Appellate Court admitting an appeal filed 
beyond time, on the ground that the lower Appellate 
Court had iio jurisdiction to entertain an appeal 
passed by the Collector under section 25, Act X of 
1859. Amea Nashya v. Gagan Shutar 

[2 B. L. B., Ap., 35 

S. C. Omea Nushyo V. Gugun Soothe 

[11 W. E., 130 

39. ^ — Appeal with* 

dratvn without authority. — Application to set aside 
order refusing to restore appeal . — An appeal wdiich 
had been preferred to the Judge was., withdrawn 
the next day through another pleader. Shortly 
after, an appilicatioii was made to have tlie appeal re- 
stored, on the ground that the second pleader had no 
authority to withdraw the appeal. The Judge re- 
fused the application. Held that no appeal lay from 
that order, and tbe High Court refused to interfere 
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SUPERIBTEHDBHCB OP HIGH 

CO'U'RT—GQnUnned. 

2. CHAETEE ACT, 24 & 25 YICT., C. 104, s. 15 

— continued, 

{a) Civil Qksm--continued, 

Exercise of jiirisdictioii'--co?a^2W2i5(^. 

undei' section 15, 24 and 25 Victoria, Cap. 104, as 
nnder tlie circumstances they thou^hit the Judge 
should not he directed to take farther action in the 
matter. Mudhoomutty Delia n. Dhtjnpxjt Sinoh 

[13W.B.,167 

40 ^ Order releasing 

properigfrom attachment . — An order of a competent 
Court releasing property from attachment after in- 
vestigation of a claim p\it forward ought not to he 
interfered with on any ground of mere irregularity, 
unless a failure of justice has occurred. . Bishno 
Chlndeb Bhuttaohabjee V. Shosheb Mohun 
Pal Qhowdhey . . . 22 W. B., 277 

4 X, Illegal arreH in 

Conrt of Magistrate . — The High Coui’t declined to 
exercise the extraordinary powers described in section 
15 of the High Courts Act, where a Magistrate did 
not interfere with the arrest in his Court, under a 
a civil process, of a person who had been accused be- 
fore the Magistrate, but was acquitted at the time of 
his arrest. In the mattes op the petition oe 
Guzeeee Lall . . .13 W. B., 393 

42. Award under the 

Haioab ^azim^s Debts Act^ 1873^ on matter already 
decided^ hy decree . — Where certain judgment- cre- 
ditors submitted a decree of Court to the Commis- 
sioners appointed under the Nawab IS^azim’s Debts Act, 
1873, as if it were a new and unascertained claim, and 
the Commissioners expressed their opinion on the 
matter involved, in it (although it had been already 
determined), the High Court held it had no authority 
to inquire into their award. • Omeao BEauM v. 
COMMISSIONEES UNDSE ACT XVII OE 1873 

[24W.B.,394 

43. — " *■ Power oner Col- 

lectors. '—VndieY section 15 of the High Courts Act, 
the High Court had a power of superintendence over 
Collectors" Courts, and could interfere to restrain a 
Collector from exercising a jurisdiction wdiich pro- 
perly belongs to a Ziliah Judge. Bhyehb Chtjnlbe 
ChENDEB V. ShAMA SOONBEIIEE DeBIA- 

[6 W. B., Act X, 68 
Contra, HuBO MoHUNMoozERjEEa Kedaenath 
Doss . . . 5 W. B., Act X, 25 

44^ — — Setting aside 

decree made ultra vires . — Where a decree is ultra 
vires, the debtor’s remedy is either hy an applica- 
tion for -review or by an application to the High 
Court to exercise its powers under the Charter Act, 
section 15. Doobg-a Doss Sandyal v. Panchoo 
Ram Mtjnbul . . , . 23 W. B., 271 

45 , Refusal of appli’- 

cation under Act Fill of 1859, s. 119,-^Mx parte 
decree . — Judgment was passed ex parte against a 


SXJPEBIH;TE:HDEirCB OE HIGH 

COUBT — caaif'mwec?. 

2. CHARTER ACT, 24 & 25 VICT., c, 104, s. 15 
— continued, 

(a) Civil CASES^contimfed. 

Exercise of jurisdiction—coM^JmefidJ. 

defendant who had not appeared. The defendant 
failed to show cause for setting aside the judgment 
under section 119 of Act VIII of 1859. He then 
applied to the High Court uuder section 15 of 24 and 
25 Victoria, Cap, 104, to 'set aside a portion of the 
decree as having been passed without jurisdiction. 
The Court refused to interfere. In the matter oe 
THE petition OP LESLIE 

.[10 B. I,. B., 68 : 18 W. B„ 474 

46. Discretion of 

Municipality. --^Rates for cleaning tanlc. — Case in 
which the Munsif held that the Municipality had 
expended more money than was necessary in clean- 
ing the petitioner’s tank, and the Judge on appeal 
set aside the Munsif’s decision and gave the Muni- 
cipality a decree, on the ground that under the law 
the matter was purely withia the discretion of the 
Municipality. Bald that, even though the rates 
charged hy the Municipality were higher than those 
which could be obtained by other persons, that was 
no ground for the interference of the High Court. 
In the matter op Jooesh Chunder Butt 

[16 W. B., 285 

47. — Rxercise of dis- 

cretion under Act XX of 1868, ss. 4 and 5. — ‘Refusal 
of jurisdiction . — Where an application by a petitioner 
under Act XX of 1863, section 5, to be appointed 
manager of a religious endowment, was rejected by 
the Judge after hearing both sides, on the ground 
that there had been no transfer of the property by 
the Local Government .under section 4. The Court 
refused to interfere under section 15 of the Charter 
Act, holding that the Judge had not declined to 
accept j.urisdiction in the case, and that he was- right 
in refusing to exercise the jurisdiction vested' in 
him by section 5. Asheup Hossein v. Hazara 
BEaxjM .... ISW. B., 396 

48. - — — — ~ — Order rejecting 

document under s. 129, Civil Procedure " Code, 
1859. — Tlie High Court refused to interfere under 
section 15 of the Charter Act to set aside an order 
rejecting a document, made by a Court under Act 
VIII of 1859, section 129, — an appeal from such 
order being barred by section 363. In the matter 
OP Erskinb . . . 18 W, E,., §11 

49. — Hrror of latv , — - 

Qwcei-e,— Is a conflict between a Judge’s order and 
a direction of law, ground for the High Court to 
exercise its powers of interference? '"Dossbe m 
Sbeenibash Dey . , . , 12 W. B., 74 

50. — ~ — * JBttqt of law . — 

Case where no appeal lies to Migh Mere 

errors of law committed by a lower Appellate Court 
in cases in which the High Court has no appellate 
jurisdiction, do not give the latter Court power to 
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SUPERINTE:K'DElSrCE OF HIGH 

COUMT^-coniimied, 

2, CHARTER ACT, 24 & 25 VICT., c. 104, s. 15 

— contimied. 

{a) Civil/ Cases — continued. 

Exercise of jm:mdiGtion---conUnued. 

interfere under section 15 of tbe Charter Act, its 
interference being restricted to cases in which the 
lower Court exercises a juidsdictioii which it has not, 
.or refuses to exercise a jurisdiction which it has. 
IiALEE Hue DASS’r. Roodeessus Chuckeebttttt 

[15 W. R., 90 

Issue Chukdee Poddae v. Shosheb Dhub Sen 

[18 W. E., 280 

51. ^ Court acti^ig 

without jurisdiction, — Brror in law. — The inter- 
ference of the High Court under section 15, 24 and 
25 Victoria, Cap. 104, should be confined to cases in 
which the loner Court has acted without jurisdic- 
tion, or has improperly declined jurisdiction, and 
should not be extended to cases in which the Court, 
though coinpoteut in respect of tlie subject-matter, 
has niisconceived the law in deciding a case. In 
EE Kasinath Roy Chowe-ry 

[7 B. L, E,., 146, note 

S. C. Kasheenath Roy Chowdhey v. Shabi- 
TEEE SOONDUEEE DOSSEB . 11 W. R., 402 

52. ; Error in law, 

— Injustice, ^Prevention of. — Where there has been 
0 , manifest error of law, and to prevent manifest 
injustice, the High Court in the exercise of its 
extraordinary jurisdiction will remand a case to the 
lower (.'ourt tlioagh the value- of the claim may he 
under E500 and the case may be one in which a 
special appeal is not allowed. Ramabai r. Tbim- 
BAK Ganesh Desai . . 9 Bom., 283 

53. — ; Erro7ieous order 

in lam made in consequence of false statement of 
‘party. — The High Court wdll interfere, under section 
15 of the Charter Act, with an order made by a 
lower Court which is merely contrary to law, when 
that ordef has been passed in consequence of a wil- 
fully false statement made by the opposite party. 
Rogho Nundun Lall v. Mohesh Lall 

[3 C. L. R., 137 

54 . Wrong decision 

where no special appeal lay. — Where the lower 
Court’s decision was fundamentally wrong in law, 
and the liability of the defendants in the essential 
matter of the suit had not been properly tried, the 
High Court, although not warranted in interfering in 
special appeal (by reason of the suit being a money 
claim under R500), was justified in interfering under 
its general powers of supervision. Shambaneb r, 
Bhojoo Ram . . , .22 W. R., 44 

55. - Mefusal of order 

of confirmation of sale. — Error of law.-— A certified 
purchaser of property sold in execution of a decree 
applied to tlie Judge for an order of confirmation of 
sale, and was refused, ffeld that the High Court 
liad no power to interfere with the Judge’s decision, 


STTPEBIlIf'rEM'DBKrCE OP HIGH 

COURT — contimied. 

2. CHARTER ACT, 24 & 25 VICT., C. 104, S. 15 
■ — continued, 

{a) Civil Cases — continued. 

Exercise of jurisdiction — contimied, 

even though erroneous on a point of law, upon a 
matter entirely within liis jurisdiction, and from 
which there was no appeal. In the mattes of the 
PETITION OF DuBGA CHAEAN vSiPJtAB 

[2 B. L. R., A. C., 165 

S. C. Doorga Chuen Siecae n. Doorga Churn 
Ghossal . . .11 W. E., 23 

53 , Error of late . — 

The High Court will not, under section 15 of 24 
and 25 Victoria, Cap. 104, interfere with judgiiients, 
decrees, or orders of a lower Court on tlie bare 
ground that they are erroneous at law, or are based 
upon a wrong conclusion of facts : there must he 
some special ground justifying the High Court to 
exercise such powers. Mauhub Chunder Gieeb 
■V. Sham Chand Gieee. In the matter of the 
PETITION OF Sham Chanb Gieee 

[I. L. B.., 3 Calc., 243 

57, Error of law . — 

Eevision of judicial proceedings. — Jurisdiction . — ■ 
The High Court is not competent, in the exercise of 
the powers of superintendence over the Courts sub- 
ordinate to it conferred on it by section 15 of 24 and 
25 Victoria, Cap. 104, to interfere with the order of 
a Court subordinate to it, on the ground tha-t such 
order has proceeded on an error of law or an error 
of fact. Where, therefore, on appeal by the judg- 
ment-debtor against an order confirming a sale of 
immoveable property in the execution of a decree, 
the lower Court set aside the sale on a ground not 
provided by law, and the auction-purchasers applied 
under the above-mentioned section to the High 
Court to cancel the lower Court’s order, the High 
Court refused to interfere, Tbj Ram r. Habsukh 

^ [I. L. E., 1 AIL, 101 

58. Superinsion as 

to execution of order. — The High Court has juris- 
diction to direct a lower Court in what manner its 
own (the High Court’s) decree or order shall be 
carried into effect by that Court, and to see that the 
lower Court does not pervert the order or do that 
which was not intended to he done, even when such 
order constitutes a part of the order in execution of 
a decree which, the lower Court ought to have passed, 
Kalee Doss Sandyal v. Roy Luchmeeput Doo- 
GUB 14 W. R., 145 

50 , Act X of 1839, 

s. 131. — Execution proceedings. — Where a Deputy 
Collector refused to entertain an application by a 
defendant for realisation of costs awarded by a Court 
of Appeal, and for refund of the amount which the 
plaintiff had realised from the defendant in execu- 
tion of the decree of the lower Court, but which had 
been disallowed by the Court of Appeal, and where, 
on appeal, the Judge held that no appeal lay under 
section 151 of Act X of 1859, — Held that the High 
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SUPERIB-TBJSTBEHCE "OF HIO-TT 
COTJRT-contimed. 

2. CHASTER. ACT, 24 & 25 VICT., c. 104, s. 15 
— continued^ 

((«) CiTiii Cases — contimied„ 

Exercise of jurisdictioii— 

Court had power, under 24 and 25 Victoria, Cap. 
104, section lo, to order the Deputy Collector to 
entorce restitution of the amount realised from the 
deteudant in excess of the amount aUowed hy the 
Court ot Appeal, and also to execute that part of the 
decree which avyarded costs to the defendant In 
THE MATTBE OB THE PETmoH OB GOBIND KoO- 

mab Chovtobt . B. L. S.,.Sup. Vol , 714 
[2 Ind J ur., N. S., 193 ; 7 W. B., 520 
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60. 


7 , . , — Orier of Col- 

lector gwmg possession. Reversal o/l— Where a Col. 
ketor, having passed an order for possession of a 
certain tenure in favour of the applicant on his pur. 
chase thereof at a sale for arrears, reversed such 
f “tn objector who had already 
pui thased the same at a sale under Bengal Act VXII 
ot 1805, for arrears of rent due upon it, and had 

i" ti’e High Court refused to 

txeicise Its powers under section 15 of the Charter 

Chowbhev“^“' B^L r' 

‘ • • ^ L . R ., Ap ., 65 

Chukdee Chiten 
Cro\M)eiiy . . . IIW . R.,512 


fV " ! 7 1 1 ! ^ execution of a siimmarY decree 
tea lent obtained iinder Regulation VII of 1799 in 
IBoi against the father of the petitioner and anothpv 
the petit oner was arrested Lid lodge hi “uT’ 
/Cf'' the imajorit; of the^Cmirt 

iot nmhT'^h Court could 

„ .Vj i ‘ . , general powers of superiiiteiidonce 
vested iii it by section 15 of the Hi<>-li Courts 
section 16 of the Letters Patent, intm errto^^^^^ 

O^wIeL “COPET 

. 7W.B.,430 

62. . . 

the conveyance purports to be one of propCTtv soei i 
tied in section 265, Act VIII nf l«=;o^ P, 

oftheJiidge uinki71L'L7to1;q hLtLdh:? 

the assignee of the decree was or was noH, LI, - LS 
possession of the property i tie T, dll? 
into the facts, no appeal lI;from oLdefhrShe 

refuses an iiiquiry, the Hio-h Pnn,.e , .f ™ “ he 

Lahoeee r. KASHEESSUsiE Debia 8 w E le 

ea 




® HIGH 

L>U UR J; — continued. 

2. CHAPTER ACT, 24 & 25 VICT., c. 104, s. 15 

— continued. 

{a) Civil Cases — continued^- 
Exereise of jurisdiction— 
decide in the^ exercise of its “superintendence over 
f] appellate jurisdiction/^ under 

24 and 25 Victoria, Cap. 104, section 15. Nii^moxVi 
S iNQ-H Deo V. Taeanath Mukeejeb 

[I. L. R., 9 Calc., 295 : T 2 C. Jh. R., 361 
L. B., 9 I. A., 174 ; 


64. 


« ^ 7 ^ — Acting in excess 

of, or refusal of jurisdiction.— party dissatisfied 

B 1 ^ct XIV 

ot 1859, has a special remedy l>j a suit in a Civil 
Court, and cannot claim the High Courts inter- 
ference under section 15, 24 and 25 Victoria, Cap. 104 
except where the Judge has exercised a jurisdiction 
winch he has not, or has refused to exercise a iuris- 
dictmn vvhich he has. Dooeg-a Soondurbe Debia 
r . kashee Rant Chuckeebutty . 14 W. R 212 

65. 


debtor from lialilitg onground ofulmaUoT—Ht 

en»bi/tf * Y'ctoria, Cap. 104, does not 

eiidhle the High Court, by way of motion, to deal 
with an order made hy a lower Appellate Court in cases 
BiLmi tl>e law declares 

evL/tbL ? question of limitation, 

even though erroneous, is .an exercise of jurisdiction 
Showdaminee Dosses v . Manick Ram CH.iwDHEr 

[9 W. R., 886 

Kalee Peesato Chowdhes II. Ram Soondhb 
hiBCAB .... 12W. B., 129 

exectihon sale toithout taking ssauritg .--wSiTxfa. 
case under Bengal Act VIII of 1869, a Miinslf on a 
claim being preferred to property attached in exeeii^ 
tion iwstponed the sale of it without taking seoSty 
uHiiig the amount of the decree deposited,— 
that his proceechiig, though erroneous, was in a case 

5iL 7”^ ■ exercised jurisdiction, and that 

his decision ought not to be set aside under the 15th 

iL Victoria, Cap. 104 

Is THE MAITBB OB THE PEHTIOK OB Ba&EAM 

[20 W. R., 10 

0Y 

ioefe. Refusal to sia^.-Allegation^offTa afd 

Sfrf T7i ^%-f- " ^ee a/ainst V in 

shX Ameen, and, in execution 

J who the judgment-debtor! 

dAtV° ® against the same judo-inent- 

debtor in the Court of the Principal Suddei A ne™ 
applied to the Court of the Suddei’ Ameen to stai-itt 
proceedings, on the ground that ?r.L deL-el Vad 

'^y The Sudder Ameen refus- 

a the application, J. appealed to the Jud^^e who 
saw no ground for the imputation of fraud 

-fudge’s judgrniwf of 

A* T g^ood and in a case within his lurisrlio 

Hon, and that it did not call for an exercisL oflhe' 
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SUPEEIWTBHDBISrCB OP HIGH 

COURT — continued, 

2. CHARTER ACT, 24 & 25 VIOT., a 104, s. 15 

— continued. 

, (a) CiTiii Cases — continued. 

Exercise of jurisdiction— 

extraordinary power given to the High Court by 
section 15 of the Charter Act. Jumal Ali v, 
Wahed Ali . . . ,11 W. B., 97 

68. — ' * Order within 

jurisdiction. — Suit for arrears of rent and eject- 
ment. — A suit for arrears of rent, where the plaint 
contained also a prayer for ejectment, having been 
dismissed by the hrst Court, an appeal was preferred 
to the Collector, who heard the case without any 
objection as to jurisdiction, and decreed it solely 
upon the question of the extent and character of the 
land and the arrears of rent thereupon. Seld that 
as the Collector exercised a jurisdiction which he 
had, no question of ejectment having been decided 
by the first Court, and no appeal having been made 
to him upon that point, the High Court refused to 
exercise the power they had to interfere luidor sec- 
tion 15 of 24 and 25 Victoria, Cap. 104. Bubsitn 
Bhuo-tjt V. Mahomed Ali , . 13 W. E., 438 

09. 

Suit brought in 

wrong Cowr^.— The plaintiff brought a suit, which 
was cognisable by a Small Cause Court, in a Munsif s 
Court having jurisdiction within the local limits of 
the jurisdiction of the Small Cause Court. He 
obtained a decree, but the decree was reversed on 
appeal. On special appeal the Court, though holding 
that no special appeal would lie, set aside tlie decrees 
of both the lower Courts as having been passed 
without jurisdiction. Taeie-i Chaean Mookeejee 
'o. PuENA Chandba Roy 

fe B. U. R., 717 : 15 W. B., 397 

VO. — Order made 

without jurisdiction. — The High Court exercised its 
powers of superintendence to set aside a judgment of 
a Judge reversing a Judgment of a Mimsif passed in 
accordance with the award, the Judges's order being 
without jurisdiction. In the matter of Ilahi 
iBux . . . . 5 B. L. R., Ap., 75 

S. C. Elahee Buksh u. Hajoo . 14 W. B., 33 

71. — • Order made 

without jurisdiction. — Appeal in rent suit to wrong 
Court. — A suit to recover B254 as arrears of rent 
having been decreed by the Deputy Collector for 
il49, the defendant appealed to the Judge, but 
plaintiff appealed to the Collector. The Judge dis- 
missed- the defendant’s appeal, and the Collector 
gave plaintifl! a decree for the full amount originally 
claimed. The High Court, under section 15 of the 
Charter Act, set aside the Collector’s decree as made 
without jurisdictionj. Rooknee Roy v. Ameith 
Ball 14 W. B., 254 

72. Order of Collec- 

tor made witho lit juriMllcUon. — V. sued lus gomasta 
{Mi) and M.’s surety (C.) under section 24, Act 
X of 1859, and got a decree ex parte as against the 


I SUPBBIHTEM-DEBTCE O'E HIGH 

COURT — continued. 

2. CHARTER ACT, 24 & 25 VICT., C. 104, s. 15 
— continued, 

(a) Civil Cases — continued. 

Exercise of jurisdiction — ooniimed. 

surety. Upon AT.’s proceeding to execute the decree, 
C. applied for a revival of the suit, which w^as grant- 
ed, and a re-hearing was appointed for the 4th May 
1869, hut subsequently postponed to the 8th, on 
which date the case was struck off by the Deputy 
Collector, under the provisions of section 54. Subse- 
quently Id. applied for a fresh execution of his ori- 
ginaBdecree to^he Collector, who sent the record to 
the Deputy Collector, with instructions to carry out 
the execution. Thereupon C. obtained a rule from 
the High Court calling on N. to show cause why the 
Collector’s order should not be set aside. Seld that 
the Deputy Collector’s order striking the case off the 
file annulled the decree so far as C. was concerned, 
and that the Collector’s order directing execution was 
without jurisdiction and the High Court would set it 
aside under their powers of superintendence. Guda- 
DHITE ChATTBEJEE V. HUNDLALL MOOKBEJEE 

[12 W. B., 406 

73 . Order contrarg 

to laio, from which no appeal lag . — Cwil Procedure 
Code, 1859, s. 246. — Where an order was made by a 
Mnnsif under section 246 of Act VIII of 1859, and a 
regular appeal was preferred, and then a special 
appeal to the High Court, that Court, while refusing 
to entertain the appeal, on the ground tliat the Mun- 
sif’s order was final, or to set aside the order under 
section 15 of 24 and 25 Victoria, Cap. 104, expressed 
an opinion that the order was contrary to law, and left 
it to the Mnnsif to act upon such opinion. Kali 
Chuen Gie Gossain v. Bangshi Mohan Das 

[6 B. L. B., 727 : 15 W. B., 339 

74 . — . Order contrary 

to laic. — Qiml Procedure Code, 1859, s. 246 . — Want 
of jurisdiction. — Act VIII of 1859, s. 246, Order 
under . — In a case decided by the Mnnsif, in which it 
’was found by the High Court that there was no 
appeal to the Judge, the Judge’s order was set aside 
as passed without jurisdiction, and the Munsif’s 
order was also set aside as not having been passed 
under section 246, Act YIII of 1859, under which 
section the objection had been perferred. Haeeis 
Chitndea Guk’o m Shashi Mala Ghpti 

[6 B. L. B., 721 : 15 W. B., 163 

75. — Order passed 

zoithout jurisdiction . — Claim overvalued for purpose 
of giving jiirisdietion. — The plaintiff brought a suit 
in the Court of the Subordinate Judge of Dacca, 
under section 15, Act XIV of 1859. The defendant 
pleaded that the Judge had no jurisdiction inasmuch 
as if the suit had been properly valued, it was one 
cognisable by the Mnnsif. I'he Judge found tliat the 
value of the property did not exceed ;R50(J, and that 
the xfiaintiff had over-estimated the value of the 
claim in order to exceed the jurisdiction; but instead 
of returning the plaint, lie proceeded to try the case 
on its merits, and dismissed the suit. On an applica- 

9 B 2 
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SFPERIHTENBElf CE OE HIGH 
. COURT — continued. 

2. CHARTER ACT, 24 & 25 VICT., c. 104, s. 15 

— contimied. 

(a) Civil* Cases — continued. 

Ex6rcis6 of juris diction — -continued, 
tion on behalf of the plaintiff to set aside the iud.'- 
inent as passed without .iurisdiction, the Hiffh Court 
refused to uiterfere under section 15 of 24 and 25 
Victoria, Cap. 104. In the mattee of the peti- 
MOW os Wise . . 10 E. L. R., Ap., 20 
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. , , ■ . . , . , . ~ Order passed 

without jurisdiction.— Eevival of suit.— Act, X of 
ism, ss. 5i, 55, and 5S.—A suit for arrears of rent 
was dismissed by the Deputy Collector for default 
under section 54, Act X of 1859. Thereupon a fresh 
suit was brought by the same plaintitf for the 
recovery of the said arrears, and a decree was ob- 
tained On appeal, the Judge reversed the decision 
, Collector, and dismissed the suit. The 

plaintiff then applied under section 58, Act X of 
1859, for revival of the former suit, but the Deputy 
Collector reaeoted the application. On appeal, tim 
Judge held that the suit might be revived, and 
remanded the case for trial. The High Court, under 
Its general power of superintendence, set aside the 
order of^the Judge as passed without jurisdiction, 
holding that, although the Deputy Collector had 
formerly struck off the case under section 54, yet it 
was 111 fact an order under section 55, and therefore 
under section 58, Act X of 1S59, no appeal lay to the 
Judge. Habib Sobhan r. MahendbI Nath Roy 
[2 B. L, E., Ap., 32 : 11 W. E., 129 
77. 


i ■ I- ,/• ^ Order made with’ 

out pirisdudion.— Omission to object to illegal pro^ 
ceedrng.—miQi'Q a respondent in a Collector's Court 
applied in special appeal to the High Court to exer- 
cise the general powers of supervision vested in it bv 
section 35, Act XXIII of 1861, and section 15 of 24 
and Lo Victoria, Cap. 104, to set aside the Collector's 
proceedings as without jurisdiction, it was held that 
as he had allowed the appeal to be heard without oh- 

sought. 

Deobo Moyee Dabee v. Bipin Munhijl 

[10 W. E., 6 

78 — 

« < * , ' iError m revers 

ing judgment forioant of jurudiction.-mi^x^ the 
District Judge reversed the decree of the Miinsif 
tor want of jurisdmtion, although the amount of the 
claim was under E500, the Court, in the exercise of 
jurisdiction, interfered. Eatah- 

. . . . 4 Bom., A. C„ 173 


2. CHARTER ACT, 24 & 25 VICT., c. 104, g. 15 

— continued. 

{o) Civil Cases — continued. 

Exercise of jurisdiction— 

k(Wee executed in his favour by the iudo-meiit^ 
deb that the Subordinate Judge bad Tct 

ceeded beyond the authority given him by the see- 
tion, and the High Court would therefore exercise 
the extraordinary jurisdiction given by section 15 
ot tlie^ Charter Act, by setting aside the Judo'e^'s 
order and directing the property to be released. *In 
the matter of Khellat Chhndeb Ghosb ® 
Gotjrchuen Mojoomdar . . 18 W. B., 402 


■ Improper exer- 


80. 

. , jLnrui u'utir exe'i 

CISC improper ref usal to exercise jurisdiction..— 
Ihe High Court will not exercise its extraordinary 
powers under the Charter Act. section 15, except 
where jurisdiction has been either e-xercised or re- 
fused improperly: it will not interfere under that 
section even where a wrong decision has been arrived 
at, if the_i..o_urt which arrived at such decision exer- 
cised a jurisdiction which it properly possessed. 
Khowaz Ram Bex Singh v. Bishendhaeeb Gbee 

[23 W. E., 402 

81. 


./ • ^ " — — Eefusal to enter - 

iam suit by Court from which there is an appeal — 

jurisdiction 

wbfii ? ^ ontertaiii a suit over 

which It ha? jurisdiction, the High Court may, under 

Its general power of superintendence, order the Court 
[4 B. Ij. B., Ap., 28, : 13 W. B., 34 


82. 


inquiry as to posse.s‘sion in claim under s. 246, %i^fl 
^';oaedure Code, J8o.9.-In a case of a ckiin to 
attached property where the Subordinate Judo-e did 
not consider himself competent to make the incmirv 

Chaitei Act, because the decree-holder had a remedy 
y regular suit. Isr the matter op HnsEEHur 
Mooxehie^. Hheeehhe Mooxeejee «. NobS 
CHHKBEEDogS . . . 20 W. E, 202 


83. 


79. 


Mg Ms powers under s. M6, Act VlU^of iTsT^ 
Where a Subordinate Judge, under Act VIII of 1859 
gee. on 246.decla«d that a decree-ho Ardent 

thd to enforce his mortgage lien against certain 
attached property, although that property was in the 
possession of the claimarit on his own acc”and 
not on behalf of the judgment-debtor, inasmuch as 
rile claimant professed to derive his title under a 


gular procedure under s. 230, Civil^pfoedurfcodi 
18oJ.~k decree-holder in execution havini' vot 
possession of certain property, application was^n^de 

iS 5 q“ 230, Act VIII of 

18o9 The Muiisif, without going nto evidenef 
rejected the application, and the Judge, in thf aine 
mannei^ reversed the Munsiffs judgSikt and tave 
the applicant possession. The HinhCnurf m, .V 
cat on act asMe both decisions as ttW g 
on the investigation of a suit within the sertion Tn! 
question still remained for decision, whether the’ nro 
perty was land fide in the possession oftlm aJplieS' 
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SUPERIMTEHDBMCB OP HIGH 
COURT — continued. 

i. CHAETER ACT, 24 & 25 YICT., c. 104, s. 15 

— oontimied. 

(a) Civil CASm— continued. 

Exercise of jiirisdiction—cow^Aat^ei. 

on his own acconnt or on account of some person 
other than the defendant. Woomesh Chundbe 
Roy V . Bidhoo Mookhee Dossee . 11 W. E.j 197 

§4^ — — Order rejecting 

application hy party dispossessed m exectition of de- 
cree. — Act VIII of 1859^ s. 230. — Whether or not 
an appeal lies from the decision of a lower Court 
rejecting an application by a party other than a 
defendant, under section 230, Act VIII of 1859, 
disputing the right of the decree-holder to dispos- 
sess him, the High Court may,* under the 15tli 
section of the Charter, compel the lower Conrt to 
exercise its jurisdiction. Golucknarain Diitt v. £is- 
iooprea Dossee, 1 W. JA, 140, referred to and 
cpiestioned. Collectob oe Bogea ©. Krishna 
Indea Roy 

[2 B. E. R., a. C., SOI : 11 W. B., 191 

35 ^ Denial of jiiris- 

diction. — Act X of 1859, s. 77. — A. sued R.,a ryot, 
for arrears of rent. C. was added as a party 
under section 77, Act X of 1859. The Collector on 
appeal refused to try C.^s claim under section 77, 
Vecause she had not produced her title-deeds. Seld 
that the refusal to try C.h? claim by the Collector 
was a denial of jurisdiction on his part, and the 
High Court sent back the ease to the Collector for 
trial of C.’s claim. In the mattee oe the peti- 
tion OP Nassie Jan 

[7 B. L. B.s 144 i 16 W. B., 418 

3 @^ Defusal to attach 

property — Refusal of jurisdiction. — Where a Mun- 
sif refuses to attach property in execution which he 
is bound to attach, he may be compelled to do so by 
the High Court in the exercise of its powers of super- 
vision. Munohur PAtTLr. Wise . 15 W. E.., 246 

, 87. Refusal to exe- 

cute decree.— Refusal of jurisdiction. — Where a 
Deputy Collector who had passed an informal deci’ce 
. refused to execute it on application, the decree- 
holder was held to be entitled to an order from the 
High Court, in the exercise of the powers it posses- 
ses under section 15 of the High Courts Act direct- 
ing the Deputy Collector to do his duty, Khb- 
NTTMEITEBE DABBB X. SHUEUT SOONDHEEB DaBEB 

[14 W. B., 9 

33 ^ ^ Refusal of De- 

puty Collector to sell in execution of decree ulhere 
plaintiff has obtained declaration of his right in 
Ciml Court. — If a decree of a Civil Conrt declares 
that the plaintiff has a right to bring certain pro- 
perty to sale in a Deputy Collector’s Court, and the 
i)eputy Collector, at the instigation of the defendant, 
declines to proceed with the sale, his declining to 
do his duty does not give a fresh cause of action 
for the purpose of obtaining a second declaration^ \ 


SUPBBIHTENDBHCE OP HIGH 

COUBT — continued. 

2. CHARTER ACT, 24 & 25 VICT., c. 104, S. 15 
— continued, 

(a) Civil Cases — continued. 

Exercise of jiirisdietion — continued. 
though it may be a good ground for asking the 
High Court to use its extraordinary powers to put 
the Deputy Collector right. RuGHOONUNBcrN Singh 

COCHEANB . . . .20W. B. 5 .I 6 

89. Refusal to con- 

sider grounds. — Revieiv of judgment of predecessor. 
— Where a Court subordinate to the High Court 
rejected an application for a review of judgment, 
refusingto consider the grounds of the same, because 
the decree of which a review' was sought was given 
hy its predecessor, the High Court, in the exercise 
of its powers of superintendeuce under section 15 of 
the High 'Courts Act, directed such Court to consi- 
der the grounds. In TEE MxiTTEE OE THE PETITION 

OE Mathea Paeshab . I. L. R., I All., 298 

90. Refusal to grant 

application for reviefo of judgment of predeces- 
sor. — Refusal to exercise jurisdiction. — Forty-six 
suits w'ere brought against the defendants and dis- 
missed hy the Munsif of B, The plaintiffs in each 
case appealed to the District Judge, who reversed the 
decision of tlie Munsif. In both Courts all forty-six 
cases were disposed of in one judgment. Six of the 
cases being appealable, special, appeals in such cases 
were preferred to the High Court, and pending such 
appeals an application for a review of the remaining 
forty cases w-as made to the District Judge, who 
ordered that the petition for revieV should stand 
over until the result of the special appeiil should be 
known. The High Court having on special appeal 
restored the decision of the Munsif dismissing the 
suits, the application for review was renewed before 
the successor of the former District Judge. He re- 
fused to admit the application. Keld that the Dis- 
trict Judge had not declined jurisdiction or acted 
beyond his jurisdiction, and that the High Court had 
therefore no powder under section 15 of the Charter 
Act to interfere. Ram Ball Singe t\ Janki Ma- 
HATOON . . . . . . 4 O. L. B., 14 

91. Wrongly declin- 

ing to exercise jurisdiction. — Where a Judge de- 
clined jurisdiction on a wrong ground, as that of a 
question of title having arisen, when even if that 
wmre the case he had jurisdiction, the High Court 
interfered under section 15 of the Charter Act. 
Ram Jebbhn Koyeb v, Shahaz.adee Beg-jjm 

[9 W. B-., 336 

92. ^ Orders of Courts 

estahlished under Land Acquisition Act (X of 1870). 
— The Courts established under Act X of 1870 are 
subject to the appellate jurisdiction of the High 
Court, and not Hie less so because an appeal lies to 
the High Court from their decisions in certain cases 
only. The High Court consequently has the power of 
superintendence over those Courts under section 16 of 
the Charter Act, In the matter oe the petition 
OE Abdool Alx . » , 15 B. L. B ., 197 
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SUPERHiTTENDBNCE OP HIGH 

COVRT— continued. 

2. CHARTER ACT, 24 & 25 VICT., c. 104, s. 15 

’—coniinuedr. 

(a) Civil Cases — continued. 

Exercise of jurisdiction-— 

93. — - Dismissal of 

mi7i%sterial officer.— With reference to the rule that 
Its extraordinary powers of superintendence should 
not he exercised except for the purpose of protecting 
a complainant in a matter wherein otlierwise he 
would not he able to obtain redress, and where the 
applicant showed himself worthy of its interference 
the High Court declined to interfere on behalf of a 
party who complained that a District Judge had 
acted ultra vires in dismissing him from the post of 
serishtadar of the Munsif^s Court, seeing that it was 
open to the applicant, under the Civil Courts Act to 
seek lus remedy from the Local Government In 
THE MATTEE OE THE PETITION OP Akbab Ali 

[19 W. R., 148 


94. 


^ n Dismissal of mi-. 

ntstenul officer.— A Munsif having charged his serish- 
tadar with carelessness and irregularities recommend- 
ed his transfer to some other Munsifi. The Judo-e 
after calling for and receiving an explanation from 
toe serishtadar dismissed him from office. The Hio-h 
Court refused to interfere in the exercise of its 
general power of superintendence, holding that al- 
though the Judge had exercised an original power 
where he had only an appellate jurisdiction, he had 
done so on a complaint made by the Munsif, and the 
had a remedy under Act VI 
ot 1871 m an application to the Local Government 
In the mattee op Fakeee Chanh Lall 

[20 W. B., 470 


95. 


, ' Dismissal of 

Thlr after adding 

third paHy as plaintiff. ~Der Noeman, J. (Seton- 

ivAEE, J., dissenting),~Where a Court added a third 
absence of the original 
Fu improperly dismissed the suit, it w^as held 
that the suit was still pending, and undisposed of bv 
as regards the plaintifl: ; and the lower 
Couit was ordered, under the High CourCs power of 
superintendeiice vested in it by the 24 and ^25 Vic- 
toria. Cap 204, section 15, to take up and try the 
case accordingly. Chundee Kant Bhuttach/ejee 
'0. Binhabhn Chundee Mooeeejee 

[7 W. R., 277 

s. C, In THE mattee op the petition op Chun- 
dee Kant Bhuttachaejee 

[B. Xj, R., Sup. Voi, Ap., 43 


h:igh 

' OU U KT — continued. 

2. CHARTER ACT, 24 & 25 VICT., c. 104, s. 15 

— continued. 

(a) Civil Cases— continued. 

Exercise of jurisdiction — continued. 
his legal personal representatives,— that, al- 
though no appeal lay against the order, yet that as 
it was clearly erroneous, and as, under the circum- 
stances of the case, it must lead to the greatest con- 
fusion and injury to the interests of the parties if 
the execution was proceeded with, the Court was 
justified in interfering under section 15 of the 
Charter Act. Pogose v. Catchick 

[I. L. R., 3 Calc., 708 : 2 C. L. R., 278 

But see PoGOSE v. Ahsanoollah 

[I. L. R., 3 Cale .5 710, note 


97. 


Order substitute 


. tier SUOSlllUle 

tng name of purchaser instead of plaintiff. Juris^ 

diction of Civil Court.— A Civil Court is not com- 
petent to order the name of a purchaser of the rights 
of the plaintiff in a suit to be substituted for that of 
the plaintiff, or, upon the application of the party 
so substituted,^ to allow the suit to be withdrawn, 
ouch an order, if made, is made without jurisdiction, 
and is not an order of that description in respect of 
which the Legislature intended either to give or to 
deny the right of appeal. But the order is one 
winch the High Court may set aside in the exercise 
of the superintendence vested in it by section 15 of 
24 and 25 Victoria, Cap. 104. Judooputtbe 
Chatteejee V . Chundee Kant Bhuttachaejee 

[9 W, E., 309 


•98. 


— Pauper, Pejec- 

twnof appheaUon to sue as.- Civil Procedure Code, 
I8o9, s. o04.— Case where there is no appeal — 
Where a decision {e.g., the rejection of an applica- 
tion under Act VIII of 1859, •section 304) is declared 
by law not to be subject to appeal, the High Court 
cannot interfere under 24 and 25 Victoria Cap 104 
section 16. Babfk Ali v, Gokul Lall ’ ’ 

[24 W. R., 62 

flQ - ^ 

7 ,^’ / "i — ' - Recorder of 

Moulme%n.—Act XXI of 1863, ss. 16 and 17.— Sul 
pennon of pleader.-The High Court has, under 
section lo ot 24 and 25 Victoria, Cap. 104, general 
superintendence over the Court of the Recorder of 
Moulmein, established under Act XXI of 1863. An 
order passed by the Recorder of Moulmein under 
section 16 or 17 of Act XXI of 1863, granting “ 
a license to practise as a pleader in^the 
Small Cause Courts of Moulmein, is In exercise of 

SVIn ®“P“intendence of the 
iiign court. In the mattee oe Thomson 

[6 B. L. R., 180 : 14 W. R., 257 

100. 


86. 


«« t-ecord -party not 7ugal7^7e. 
sentefese.— Where a decree had been ^ obtained 
agmnst a fetish subject domiciled in India who 

nml n^d ^ against one of his children 
and ordering execution to proceed before letters 
of administration to his estate had been taken out 
and without inquiry being made as to “rwere 


M^L fl application for review.— 

Mtfusalof leave to me in forma pauperis.— Vu6.ev 
potion 15 of 24 and 25 Victoria, Cap. 104 toe 
High Court set aside an order of a Court of' original 
jurisdiction, refusing to entertain an application to 
review an oi-der refusing a petition for iLve to sue 
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SUPERI.HTEHDEHCE OF HIGH 

COURT — continued, 

2 , CHARTER ACT, 24 & 25 VICT,, c. 104, s. 15 

— continued. 

{a) Civil Ok^-m—contmued. 

Exercise of jiirisdietion— 

infornm pauperiSy on the ground that the Court had 
no jurisdiction to entertain it. In the mattbe or 
THE PETITION OE UMASUNDAEI DeBI 

[5 B. If. E.j Ap.s 29 

101. — — ■ — — — lievieiOy Admis- 

si 071 ofy after prescrihed tmne . — The High Court 
refused to interfere with the order of a Court grant- 
ing a review' of its judgment, although the appli- 
cation for review was not made until three years 
after the date of the decree, the party wdio preferred 
the application for the review having satisfied such 
lower Court of the existence of just and reasonable 
cause for his not having preferred his application for 
review within ninety days. Ajonnissa Bibee v. 
SUBJA Kant Achaeji 

[2 B. L. R., A. C., 181 ; II W. R., 56 

102. J?eriiew, Admis- 

sion of after prescribed time. — The low^er Appellate 
Court admitted a petition for review of its judgment 
after a lapse of ninety days from the date of the 
decision without recording that just and reasonable 
cause for the delay had been shown. On an appli- 
cation under section 15 of the Charter Act to the 
High Court to set aside the order of the low'er Court, 
on the ground that that Court had no jurisdiction to 

' entertain an application for review after a lapse of 
ninety days without recording that there wvas just and 
reasonable cause for the delay, the High Court refused 
to interfere. Aseapannissa Begem ^5. Inaet Hos- 
SEIN . . 5 B. L. B., 816 ; 13 W. B,s 439 

103. Order to com- 

pel Court to make sale absolute, — The High Court 
may, on sufficient cause being showm, make an order 
upon motion to compel a lower Court to make abso- 
lute a sale which had been made by that Court, hut 
wdiich the Court had not confirmed and thought it not 
expedient to confirm. In the matter op the pe- 
tition OP OODIUT ZUMAN , . 8 "W. B., 109 

104 ^ Sale made pend- 

ing hiquh'y under Act XVII of 1873 {the Nawab Na- 
zim’s Debts Act). — Order refusing to confi^nn sale. 
— Certain immoveable property having been brought 
to sale in execution of decrees against Ameer Saheb at 
the time that the right, title, and interest thereof 
were under inquiry by Commissioners appointed 
under Act XVII of 1873 (the Naw^ab Naziin^s Debts 
Act), it was sold wdth an intimation that the pur- 
chaser would purchase an empty title. Subsequently 
the Commissioners came to an actual finding under 
section 12, declaring the property to he held by the 
Government of India, and their opinion that it could 
not be alienated by the Naw'ah Nazim. In conse- 
quence of this, the Court wdiich had sold it refused to 
confirm the sale. The High Court refused to interfere 
under the 'High Courts Act, section 15, holding that 
it was so manifestly right and proper in the interests 


SUPEEIMTEHBBMiCB 0 ¥ HIGH 

COURT — co7itinuecl, 

2. CHARTER ACT, 24 & 25 VICT., c. 104, S. 15 
— co7itmued. 

(a) Civil OA8V.s—contmned. 

Exercise of jurisdiction — coniinued. 

of all parties to wdtliliold confirmation of the sale in 
this case, that it was unnecessary to inquire wdiether 
the order was in strict conformity with the law' or 
not. Kaleb Mohtjn Siecae r. Humayoon Kabeb 
Mahomed. Ali Mieza Bahadooe alias Ameer 
Saheb ..... 24 W. B-., 811 

105. Order seiilng 

aside sale made on insiffficient application . — When 
an application to cancel a sale does not mention the 
specific grounds contemplated in sections 256 and 
257, Act VllI of 1859, the absence of such specifica- 
tion does not take aw'ay the jurisdiction of the Court 
to inquire into the matter. Where a Judge in such 
a case sots aside a sale after finding material irregu- 
larity and substantial injury, his finding is final, and 
cannot be questioned by tlie High Court in the exor- 
cise of its extraordinary jurisdiction. Sookoomab 
Singh t). Kashee Singh' . . ISVY. B.5 250 

106. Act FIJI of 

1859 y s. 364. — Meversal of sale for inadequaeg 
of price . — Certain bank shares, the property of 
a judgment-debtor, w'ere sold in execution of a 
decree. The Sudder Aineen afteiwvards reversed the 
sale on the ground of the inadequacy of the price. 
The Judge having refused to entertain an appeal, the 
purchaser applied to the High Court, Ileldy the 
parties being precluded from appealing by section 364 
of Act VIII of 1859, the High Court had no power 
to grant relief. In the matter oe the petition 
OF Dacosta . . E. li. E.., Sup. Vol., 482 

' S. C, DAOosTAr. Hall . 5W. R.jMis.^ 25 

107. Ciril Procedure 

Code^ 1877y SS.290 and 622.— ■ Irregularity in sale in 
execution of decree. — Order of Judicial Oo77i7nissio7z- 
er . — Certain immoveable property w^as on the 15th 
day of February 1879 notified for sale under a decree 
of a Civil Court on the 15tli of March, following, so 
that only twmnty-nine instead of thirty days elapsed 
hetw'een the day of sale and the notification. The sale 
having taken place, the execution-debtor applied to the 
Deputy Commissioner to set it aside, upon' the ground 
that the sale was illegal, the requirements of section 
290 of the Civil Procedure Code being essential to its 
validity. Upon that ground the sale was set aside as 
illegal by the Deputy Coininissioiier. On appeal, the 
Judicial Commissioner reversed this decision, on the 
ground that the fact of the sale having taken place 
twmnty-nine instead of thirty days after the notifica- 
tion was merely an irregularity, and that, as the exe- 
cution-debtor had nofishowui that he had suffered any 
damage from the irregularity, the sale ought to he con- 
firmed. An application wuis then made to a Division 
Bench of the High Court to set aside the order of the 
Judicial Commissioner confirming tlie sale, upon the 
ground that it wtis manifestly erroneous, and the Divi- 
sion JBencli referred the question to a Full Bench : 
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op high 

C OUR T— <70 tinned . 

2. CHASTER ACT, 24 & 25 VICT., c. 104. s. 15 

— continued, 

{a) Civil Cases — continued, 

Esereise of jurisdiction— 

whether, assuming the requirements of section 290 to 
te essential to the validity of a sale, the High Court 
had any power, either under section 15 of the Charter 
Act or section 622 of the Civil Procedure Code as 

Thf’S pf Commissioner’s order. 
The Full Dench, without answering the question re- 

tSroqo^toVe requirements of sec- 

tion 290 to he essential, the High Court had a ri»ht 
under Its sumin.sry powers, to set aside the sale itself 
notivithstanding (and apart from the question whe- 
tter It would set aside) the order of the Judicial 
Comm^sioner. Ko.bi n. 111 

• • • I. L. E., 5 Gale., 878 




108. 


dtztf ofdeoree,-^clcimstanees 

diseythng party to relief.^ A party applyino- to the 
High Court for relief under section 15 0 / 24 and 25 

tontiihuied by his own conduct to his being placed in 
the position he finds himself in. A decree for pLession 
vv ith wasilat of certain lands appertaining to an indio-o 
concern was ^tained in a suit against i). asmanao-er 
on behalf of U. ^ Co., the proprietors of X com 
cern, although no member of G. M. dr Co was liviuo- 
when the suit was instituted. In execution of this 
decuee the plaintiff obtained possession of the lauds 
The executors ot Af., the last surviving inemberof 

cmftoi ^who'akn f % assigned the con- 

cein A ho also took upon himself the dena-naon-i 

the plaintilf applied under section 210 to execute tlie 
decree agahist^. in respect of wasilat; Ld two snc! 
cessive notices under section 216 were issued to A. to 
hhow cause why the decree should not he executed 

nullity, and that under no circumstances could exe- 
cutioii be had against him as heir or legal represeiita 
tive of any of tlie judgment-debtors, ul^-lected to af 

Mi-t and the opposition on his 

pait, and the sale having been duly confirmed the 

fnrSSs7om 7 

Smti? ^ setaside!an<ihis 

S,r,' "K. “• *«>■ »-« SS 

fcSErr-ist-s 

PMmOU OE COOHEASE MATIBB OE THE 

[14 B. L. E., 330 : 23 W. E., 810 


SUPEEHTTElTBElirCE OP HTOtt 
COVRT-oontmued. -tllGH 

2. CHARTER ACT, 24 & 25 VICT., c. 104, s. IS 

— continued, 

^ («z) Civil Cases — continued, 

. Exercise of jurisdiction— 

amonf 7^' ^ distributed 

among other judgment-creditors who had subse- 
quently attaolied. On the application of the uiisnc- 
cesstul claimant again preferring his claim to the 
property the Principal Sudder Ameen made another 
order, setting aside the previous order for distribu 
tion so far as it affected some of the creditors. Seld 
that the Principal Sadder Ameen had no jurisdiction 
to luahe the latter order. The High Court would 
therefore, interfere to set it aside under its general 
power ot superiiiteiidence. In the mattbe op thp 
petiiioh op Dhibaj Mahtab Chahd Bahadhb 

[2 B. L. E., A. C., 217 
S.a MaHAEAJAH op BtTEBWAN u. HeEBALALL 
■ • • . 11 W. E., 54 

110. 


sanohon to prosecution.— G-rant oj certificiu ff 
^mtmstraUon to one holding under forged will — 
The application of a widow for a certificiate having 
been opposed by a third party (AT.), who produced 
an alleged will of the deceased, the Judge^ ordered 
the grant of a certificate to K. Suhseoiientlv +h7 
widow petitioned for an inquiry into the genuinLess 
of the wul , and the Judge, after e.xauiining wJ^e^ 
Cb, considered there were sufficient gi-ounds for in, 
wstigating the charge of forgery, and directed that 
K, should be sent to the Magiskate for tkit n r- 

Judge ought not to . have 
gi anted the certificate to the party who produced the 
will unless he was quite satisfied that\he will wns 
genuine. As the order, however, direct g 
shoiilcl be sent to a Afagistrate wxas made wfith luris- 
diction, the High Court could not interfere In m p 

matter OE Ho ON J BehABEE GhuB . 11 W, Yli 
111 . 


loa 

order 


hl7uaht^m^ n ^Mention pending^ ^.uit 

U here the security offered by a judgmeiit- 
debtor, with a view to execution against hei°betnl 
stayed until the decision of a suit for an t 

^'i'^ brought against the decree-holder was 

Hi^h 7 1 . interfered with by the 

High Court under section 15 of the High Courts 

«Z.““ 

11 W. E., 494 

% with decision 7 f 

eo«ri.-The powers conferred by 2447^5 v:f ““ 
Cap. 104, section 15, and Act XT of IRC" ... 

a. ... ...bi. .h. ijrAJrt itilvStt.; 

In the mattbe op thb petitioit L Mhnnoo Sisaa 

[19 W. E., 306 
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DIGEST or CASES. 


SUPBEIHTBM'DBITCE OP HIGjH 
COUBT •^continued, 

2. CHARTER ACT, 24 & 25 AHCT., a 104, s. 15 
— continued, 

(a) Civil CASEs—cow^rrttief^. 

Exercise of Jurisdiction— 

llg.‘ ^ Order made hy 

Actinij Judge and set aside by permanent incumbent. 
—Where an Acting Judge of a Small Cause Court had 
made an order which the permanent incunihent on 
his return considered to have been made wdthout 
authority of law,— ATeZof that the High Court was 
not competent to take up the case on a reference 
from the Judge, hut that the party aggrieved should 
apply to the High Court, if he thought fit, to exercise 
its extraordinary powers under section 15 of the High 
Courts Act, Deep Chand r. Goue,ee ■ 

[13 W. E., 98 

114a Cases lohere no 

special appeal lies and no question of jurisdiction 
arises. — Act XXIII of 1861 ^ s. 27, — Under section 15 
of 24 and 25 Victoria, Gap, 104, the High Court will 
not interfere with the decisions of the Courts below in 
cases in which a special appeal is forbidden hy sec- 
tion 27 of Act XXIII of 1861, and where there is no 
question of jurisdiction involved. In the matter 
OP THE PETITION OP LUEIHYKANT BoSE 

[I. Ii. E., 1 Cale., 180 

S. C. IvETiKi Chxttiant V. Lhkhee Kant Bose 

[24 W. R., 440 

115. Interference hy 

Sigh Court in case cognisable hy Small Cause Coui't. 
— Ad XXIII of 1861, s. 27. — In a suit cognisable 
by the Small Cause Court, and in wdiicli no special 
appeal lay to the High Court under section 27, Act 
XXIII of 1861, the High Court exercised its extra- 
ordinary powers and dismissed the suit. Bhiraj 
Mahtab Chund Bahadur Shag-or Kundu 

[5 B. Li. R., Ap„ 91 

Want of juris- 
diction to determine part of case. — In a suit of a 
Small Cause Court nature (to recover the value of 
produce) which had been decided upon the real issues 
between the parties, the High Court refused to exer- 
cise its extraordinary powers under section 15 of the 
Charter, merely on the ground that the Civil Court 
had no jurisdiction to determine a part of the dis- 
pute, which was whether the land whose produce 
was claimed was or was not in the British territory. 
Bhxbul Sinoh V. Jhoo-ru Patnbb 

[11 W. R., 506 

117. Stay of suit in 

India against company being wound up in Eng- 
land. — The High Court will, in the exercise of its 
general power, stay the proceedings in a suit in India 
against a company which is being wound up hy 
order of the Court of Chancery in England under the 
Companies Act, 1862, where the circumstances are 
such as to render it proper to do so. Bank op 
Hindustan, China, and Japan, d. Premchand 
Raiohand. Ahmedbhai Habibhai r. Premchand 
Raiohand , . , 5 Bom.9 O. C.s 83 
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SUPERIHTENDEHCB OP HIGH 

COURT — continued, 

2. CHARTER ACT, 24 c% 25 VICT., c. 104, s. 15 
— continued. 

(a) Civil CAsm--co7iiinued. 

Exercise of jtirisdietion— cowjJks/efZ. 

118. — Becorder of 

Bangooyi^ Xrrors in trial before. — Decision against 
'Validity of will . — The mere fact of errors of pro- 
cedure having been committed in a trial before a 
Recorder would not warrant the High Court in say- 
ing that in pronouncing against the validity of a will 
after investigation he had acted without jurisdiction, 
or in interfering with his decision. In the matter 
OP Mee Tsee . . . 15 W. R., 351 

119. — — Order passed 

without legal evidence , — Civil Froeedure Code, 1859^ 
s. 246 . — A party to a certain proceeding instituted 
under section 246, Act VIII of 1859, having been 
summoned to give evidence did not attend. The 
Court, considering that his absence was witliout law- 
ful excuse, decided the matter before it with refer- 
ence to the provisions of section 170 of the Civil 
Procedure Code. It was then attempted to move 
the High Court under section 1 5 of 24 and 25 Vic- 
toria, Cap. 104, to set aside the order as passed with- 
out legal evidence. Seld that such action would he 
substantially a special ap)peal, which could not he 
allowed with reference to section 246. Dhunput 
Singh v, Indurchunder Doogur 

[13 W. R., 121 

120. Xxeeution pro- 

ceedings. — Refusal of party to attend as witness . — • 
A principal Sudder Ameen ordered the attendance 
as a witness of a person seeking by his vakil to 
enforce the execution of a decree, and on his refu- 
sal to attend, sent him to the Magistrate. On an ap- 
plication to have the order set aside, a Division 
Bench of the High Court was of opinien that, under 
the circumstances, the order of the Principal Sudder 
Ameen was arbitrary, vexatious, and unnecessary; 
hut being doubtful, in the absence of any provision 
in the Civil Procedure Code, of its powers of inter- 
ference under the Charter, referred the point to a 
Full Bench. Held that the Principal Sudder Ameen 
had power to make the order, and that the High 
Court ought not to interfere with it. In the mat- 
ter OP THE PETITION OP JaNKEE BULLUB SeN 

[B. B. R., Sup. Vol., 716 
S. C. Janokee Bullub Sein 'n. Dukhina Mohun 
Chowdhrt , . « . 7 W, R., 519 


121. Refusal of High 

Court to interfere tohere' right of appeal exists. — Held 
per Ainslib and MoDonell, JJ., that the High 
Court, in the exercise of its powers of extraordinary 
jurisdiction, cannot, in criminal matters, interfere, 
unless all other remedies provided by law have been 
previously exhausted. Therefore, where parties who 
had been convicted of riot by a Magistrate, and who 
having a right of appeal to the Sessions Court, instead 


(b) Criminal Cases, 
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DIGEST OP CASES. 


SUPEEUKrTEN-DENCB OP HIGH 

COV-RV-contimed. 

2. CHAETER ACT, 24 & 25 VICT., c. 104, s. 15 

— continued. 

(h) Criminal Cases — continued. 
ExercisG of jurisdiction — continued. 

of doing so moved the High Court under clause 15 
of the Charter, the Court would not interfere iintil 
that remedy had been resorted to. Empress on the 
PROSECUTION OP DeNONATH GhATTACE V. RaJ- 

COOMAR Singh . . I. L. R., 3 Calc., 673 

S. C. Rajcoomar Singh v, Dinonath Ghuttuce 

[1 a L. B., 352 

"TT 7“ Setting aside 

mlia conviction %n case wrongly instituted, Fer 

Maclean, J,--The High Court may without reference 
to the Local Government set aside a conviction made 
upon a trial improperly originated. In the mat- 
ter OP Nobin Chundra Banieya. Empress 
iSloBiN Chundra Banieya 

[I. L. B., 8 Calc., 560 

S. 0. Nobin Chunder Banieya ti. Empress 

[10 C. L. B., 369 
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123. 


— ~ Order of dis- 

charge.— Presidency Magistrates Act {I V of 187 6), s. 
1G8.—Case in which there is no appeal.— The only 
course to be pursued where it is sought to set aside an 
order ot discharge made by a Presidency Magistrate, is 
that laid down in section 168 of Act IV of 1877- and 
as by that section there is no appeal allowed to a com- 
plainant who is a private individual, it is not open 
to him, by invoking the aid of the High Court under 
section 15 of the Charter, to obtain under the Court's 
extraordinary powers that which he might obtain had 
he a right of appeal. In the matter op Poona 

GhuenPal . . , 1. 1*. B„ 7 Calc., 447 


124. 


SUPEBIKTTEHBBNCE OF HIOW 

COURT -continued. 

2. CHARTER ACT, 24 25 VICT., c. 104, s. 15 

— continued, 

■ (h) Criminal Oases — continued. 

Exercise of jurisdiction—coi^^^^^ec?. 

Criminal Procedure Code (X of 1872), s. 
sances.-— The High Court cannot interfere, under 
section 15 ot the Charter Act, with orders duly passed 
^ a Magistrate under section 518 of the Crimina! 
Procedure Code. In the matter op the petition 
OP Chunder Nath Sen . I. E. B., 2 Calc., 293 


128. 


'l* , _ “ “ , ' Orders under 

Cnmxnal procedure Code, 1872, s. aW.-Criminal 
Procedure Code, 1872, s. 297. -Orders in judicial 
proceeding -Eeld that orders legally made under 
section 518 of the Code of Criminal Procedure not 
being orders made in a judicial proceeding, tlie Hio-h 
ff 'a them bnder seeti?n 

297 of the Code of Criminal Procedure j but where 
au order under that section was illegal, the Hi"-h 

15 bf the Charter 
Act, 24. a,nd 25 Victoria, Cap. 104. In tie matter of 
f epehUon o / Chunder Eatl Sen, I. L. B., 2 Calc, 
tollowed. Bradley v. Jameson 

[I. L. B., 8 Calc., 580 
Chunder Coomar Roy m Omesh Chunder 
Mojoomdar . . . 22 W. B., Cr., 78 

BaNEE Ma»HUB GhOSB V. WoOMAlfAIH RoT 

Chowdhey . . . 21 W. B., Cr., 26 

Seeenath Dctt V . Unnoda CHtriiN Dutt 

[23 W. E., Or., 34 


129. 


-vr. ... ~ Order of Maqis- 

^^^te miders. ol8, Criminal Procedure Code, 1872 - 
Ihe High Court,_ in the exercise of the jurisdiction 
given to it by section 15 of the Charter Act, issued a 
rule msi at the instance of the party aggrieved call- 
ing upon the opposite party to show cause why an 
order made hg a Magistrate which was complained 
of should not be set aside for want of jurisdiction, 
although the matter had already been hrou^riit to 
the notice of the Court on a refLnce mad "by the 
Sessions Judge. Kam Nab«n Roy ChowbhL v 
Aedool Guppoor Khan . 22 W, B., Cr. 24 


^ e \ JError inlato.— 

Ofenee not constituted on facts proved in non-appeaU 
able _ea.se —Where the High Court was of opinion fin a 
case in which no appeal lay to it) that the facts found 
by the Court that tried the prisoners, and the Court of 
Appeal Horn such Court, did not constitute the offence 
of cheating of which the prisoners had been convict- 
ed, the High Court, in the exercise of its e.xtraordi- 
nary jurisdiction, reversed the conviction and sen- 
tence. Rbo. j). Haegotasdas . 9 Bom., 448 


125. 


S.V.— Order of executive aafove.— The High'Court’ 
while considering that an order by a Magistrate pro-’ 
fessmg to act under section, 17 of Act V of 1861 was 
illegal, refused to interfere, on the ground that the 
order was one of an executive nature. In the mat- 
lEE OE THE PETIMOtr OP ROHOMAN SlEEAB 

[10 B. L. E., Ap., 4 : 18 W. E., Or., 67 


126. 


Criminal Pvocedwe Code, 1872, s. S18.~Nmsances 
—Ihe extraordinary powers conferred on the Hio-h 
Court by section 15 of the Charter Act extend to 
the revising of orders passed under the Code of Crimi- 
nal Procedure, section 518. Goshaiit LircHiroir 
Peeshad Poobbb V. POHOOP Haeaiit Pooeeb 

[24 W. E., Or., 30 


180. 


oPJ yJ, Proce^re Code (Act XXV oflSGl), s 

fm^T^ adjourned an inquiry 

foi a cause not contemplated by section 224 of the 
Criminal 1 rocedure Code, the High Court, in exercise 
®"P®‘’i“‘^™deiioe conferred by section 
of v!'^ Cap. 104, set aside the order 

itmand. In the mattee op the pbtiiioit op 
Maihueanath Chuokeebhtty op 

[9 B. L. E., 354 : 17 W. E., Cr., 55 


181. 

-/jud-6 bf G orimiX%i!dicUoZ 

Jo o ■ t ie High Court making an order in 
the original criminal jurisdiction of the Court ' i“ 
not a Court subject to the control of the High Court 
under section 15, 24 and 25 Victoria, Cap. 104 Th 
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StTPERINTENBEBrCE OP HIGH 
C -^contmuecL 

2 ,. CHARTER ACT, 24 & 25 VICT., c. 104, s. 15 
•^continuede 

(h) Ceimikaid QAsm--cotitimed. 

Exercise of Jurisdiction— 

EE GoVBENMBNT or BeN&AL. QUEEI^ 15. Ameee ■ 
Khan 

' . [7 B. L. R., 250, note : 15 W. R., Or., 60 

132. — Order ly Judge 

of High Court in its orig inal criminal jurisdiction,— - 
Where an application was made to the Judge sitting 
on the Original Side of the High Court to transfer 
a case from Patna in the exercise of the extraordi- 
nary Jurisdiction of the High Cdurt, and the applica- 
tion was adjourned, and an order made calling on the 
Government to show cause wdiy it should not he re- 
moved, the High Court on the Appellate Side, on a 
petition setting forth that the order was without 
Jurisdiction, as the rules of the High Court had ap- 
pointed a particular Bench to hear cases from Patna, 
refused to interfere. In ee Goveenment of Ben- 
gal. Qijebn 15. Ameee Khan 

[7 B. L. R., 244, note 

133. — — Order of Magis- 

trate for warrant without jurisdiction, — The High 
Court has power under its general powers of superin- 
tendence to quash an order made by a Magistrate with- 
out Jurisdiction for the issue of a warrant. IN THE 
MATTBE OF BaNKA BEHAEI GhOSB 

[2 B. B. B., A. Cr., 17 : 11 W. E., 26 

3. CIVIL PROCEDURE CODE, s. G22. 

134. — Delay in moving 

‘Court. — Where an auction-purchaser applied to the 
High Court to set aside, in the exercise of its powers 
under section 622 of the Civil Procedure Code, an 
■order setting aside a sale of immoveable property in 
execution of a decree, on the ground that such order 
was illegal, such application being made nearly seven- 
teen* months after the date of such order, the Court, 
having regard to the time that had elapsed before 
such application was made, refused to interfere. In 
THE MATTEE OF THE PETITION OF DUEOA Pea- 

SAB . . , . I. L. R., 4 All., 154 

135. — — — - r On the question 

whether the High Court should refrain from exer- 
cising its powers under section 622 by reason of the 
long time which had elapsed from the date of the 
decree, — Held that the petitioner was not fairly 
chargeable with laches. Balmakund v. Sheo Jatan 
Lab ' . . . , I. L. R., 6 Ail., 125 

130, _ — — Interference 

without application hg a party to suit . — A High 
Court can interfere under section 622 of the Code of 
Civil Procedure without an application made to it by 
* a party to the suit. Anthony v. Dupont 

[I. L. R., 4 Mad., 217 

...137^ Interference 

without application hg party to suit, — Reference 


SXJPERIHTEHBEHCB OE HIGH 
COURT — continued. 

3. CIVIL PROCEDURE CODE, s. 622-0Ow- 
tinned. 

Exercise of Jurisdiction— cojifinweti 
f rom District Judge. — It is only on the application 
of a party interested that the High Court can act as 
a Court of Revision under section 622 of the Civil 
Procedure Code. Accordingly, where a Muiisif, con- 
sidering that the Subordinate Judge had acted with- 
out Jurisdiction in setting aside on appeal certain 
orders made by him, brought the matter to the know- 
ledge of the District Judge, who took the same view, 
and the latter referred the case to the High Court 
under that section, it was held that the Court had 
no power to interfere. Mahomed Poyez Chow- 
DHEY 15. Goluck Pass . . 7 C. IL. R., 191 

138. ■ — Case where 

other specific remedy exists. — Bom. Reg. II of 
1827, s. 5. — Certiorari. — Mandamus.— Prohibition . — 
Specific Relief Act, I of 1877, ch. Fill. — A Divd- 
sion Bench (Finhey and Hanabhai Haeibas, JJ.) 
of the High Court referred the following question 
for the determination of the Pull Bench : “ Whether 
the High Court should exercise its extraordinary 
Jurisdiction under section 622 of the Code of Civil 
Procedure, or otherwise, on behalf of - persons who 
feel themselves aggrieved by orders passed by Courts 
below in cases in wbicli it appears the law has speci- 
fically prescribed another remedy by suit or other- 
wuse ? ’’ Held that the question did not admit of a 
precise categorical reply ; that the High Court could 
not impose on itself limitations without regard to cir- 
cumstances; but that the general principles govern- 
ing the exercise, by the High Court, of its visitato- 
rial or superiutending powers to be deduced from a 
general survey of the authorities on the subject 
might be reduced to the form of the following seven 
propositions, the fifth of which would ordinarily gov- 
ern in the class of cases alluded to in the question ; 
(1) The visitatorial or superintending power of the 
High Court is so necessary and almost indispensable, 
that it is not to be wholly excluded even by a clause 
in a statute withdrawing cases under the statute 
from its control. When such a statute has been 
made a mere pretext, or has been wholly misapplied, 
the case wdll be treated as one not really arising 
under the statute, but on an evasion or perversion of 
the statute, and as such, subject to the general con- 
trol of the Court. (2) The Court, having called up 
the record or proceedings of a subordinate Court, 
wdli itself investigate the facts on which a Jurisdiction 
has been assumed or declined; on which it depends 
whether the subordinate Court could or could not 
legally deal with the matter in question, either at all 
or on the principle to which it has referred the case ; 
or according to which its mode of inquiry or of action 
may or may not have been in contradiction rather 
than obedience to the rules of procedure, or the 
principles implied in them, to such a material extent 
as to defeat the purpose of the law. (3) If the 
Court finds that the external conditions of Jurisdic- 
tion, of investigation, and of command, have been 
satisfied by the inferior Court, it will not substitute 
its own appreciation of evidence, or its own Judg- 
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3. CIVIL PROCEDURE CODE, s. 622-eon* 

tinned. 

Exercise of jurisdiction— coniinneA 

aent thereon, for the determination of the inferior 
Com- in any matter committed by the Legislature 
to the discretion of such Court. (4) Where an 
appeal is provided, the Court will not interfere by 
any peremptory order with the ordinary course of ad- 
juaication, save in oases wherein a defeat of the law 
and .a grave wrong are manifest, and are irremediable 

X, r' (5) ''"liere a decree or 

oi dei of a subordinate Court is declared by the law to 
be, tor Its own purposes, final or conclusive, though in 
Its nature provisional, as subject to displacement by 
e decree in another more formal suit, the Court 
will have regard to the intention of the Legislature 
that piomptness and certainty should, in such cases 
be in some measure accepted instead of juridical per- 
rinrr”' proceedings of the infe- 

m conditions of its legal 

attuity have plainly been infringed; but where the 
alleged or apparent error consists in a misapprecia- 
tion ot evidence, or misconstruction of the law, in- 

^rtendcd finiriity, and will iiitei-vene peremptorily 

0 fiy when it is manifest that by the ordinary and 
prescribed method an adequate remedy, or the in- 
tended remedy, cannot be had. (6) Tlie Court will, 

111 all cases, regard its exercise of the e.xti-aordinary 
.lunsdiction as discretional, and subject to con- 
siderations of the importance of the particular case, 

01 of the principle involved in it, of delay on the 
part of an applicant, and of his merits with re* 
speet to the case in which the interference of the 
Court IS sought. Should other special causes appear 
for or against the Court’s intervention, due weight is 
to be given to them, regard being always had to the 
principles already enunciated. (7) The Court will 

sedulously abstain ” from making any order or re- 
using to make it on grounds the appreciation of 
nhich IS exclusively assigned by law to some other 
authority, provided the legal competence be e.xercised 
m good faith on matters that may reasonably be uu- 
derstood as witliin its lawful range. Shita Natha jx 
r. JOMA Kashiuaih . I. L. K., 7 Bom., 841 
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COURT —-contimted. 

3. CIVIL PROCEDURE CODE, s. 622-co«. 

tinned. 

Exercise of jurisdiction— 

High Court under section 622 of the Cod- Wit 
HAMS 11. Rbown . . I. L. E., 3 jog 

141. 


decne under e. 206, Civil ProcedZ’'fco7l^’’m2 
High Courfs powers of revision. — A District 
JudM, by an order passed under section 206 of 
the Civil Procedure Code, altered a decree passed 
by Ins predecessor in the terms, “ I dismiss the 
appeal, to read “I accept the appeal,” on the 
P’ound that his predecessor had obviously me.ant 
to say that he accepted the appeal, and that the 
decree as it stood tailed to give effect to the iiidn-.' 
ment Per Oidheld, ,/.-That the order passed hy 
the Jndge under section 206 could not be made the 

6-w of the Civil Procedure Code, because there was 
an appeal from the amended decree, which became 
the decree in the suit, and superseded the original 
decree. Per Mahmood, ,r._That an order passed 
under section 206 of the Civil Procedure Codf cTn. 
stituted an adpidication separate from that concluded 
by a decree under the Code passed after the parties 
hml been heard and evidence taken, and that the 
Older I u the present case was therefore a separate 
adjudicatiou, and was not appealable under section 
bbb. Also that, in saying that by '‘dismissed” his 
tWpf “iJecreed,” the Judge had altered 

the decree in a manner not warranted by tlie terms 
of section 20fa; that he had therefore exercised liis 

Iaritv”^vitb-*’ material irregu- 

J 2 meaning of section 622 of the 

tont '^“'“equently compe- 

revise his order. PagJiunath I>as v. Rai 

o.Gakga. . . . 1. 3L. E,, 7 All., 411 


139. 


fp'e:iUee.-<‘i>ecreeP-0^,^^^ 
dnm of appeal.-kn order rejecting a mfmoraiidum 
of apeal as barred by limitation is a decree with- 
m the meaning of section 2 of the Civil Procedure 
Code ; it IS therefore appealable, and not open to revi- 
^on by the High Court under section 622 of the 
Code. Gulab Bai v, Mangli Lal 

[I. X.. E., 7 All., 42 


140. 


Co£r* 1 Ron I ~ , “7“ Civil Procedure 

_ , 1882, s. o81.--^ Order dismissing ,mit on 
Rm ^^ountyfor costs.^Held by the Pull 

cfrif Pmf/” tt>e 

the Plpotilf to furnish security for costs as ordered^ 
was the decree in the suit, and appealable as such’ 
and consequently was not open to revision by the 


b. C. on appeal under the Letters Patent reversim-r 

“d affirming lat ^- 

iVlAHMOOn, J. cSTTBTA V. Gabga 

L. E., 7 All., 876 

Civil Procedure 


Code s 206.— Order amending decree\n rLpJct^'lf 

court fee « pre.e,nglion sicrt.-Aii order Tto eosto 
contamed m a decree for pre.emp.tion directed tint 

rf 

•svti: SfsS'if “ta”; 

of the pi operty._ Seld per Oldpxelb, J.— When an 
original decree is amended under section 206 of the 
Civil Procedure Code, it as amended is the decile in 

le suit; and an appeal therefore lies from it under 

the the validity of 

the amendment can be questioned. The matter of 

re^c-oLuntT '' ote ’’^:.rbto^<ife 

part of the proceedings in the suit in which the 
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3. CIVIL PEOCEDURE CODE, s. 622-co»- 

tinned. 

Exercise of jiirisdietion— eoaiinaei. 
decree is made. MeU, therefore, fer OlDriBlB, J 
that, where an original decree, which was appealable, 
was amended by the Court of first instance, under 
section 2U6 of the Civil Procedure Code, the High 
Court had no pow.er to revise such ameudmeiit under 
section b22 of the Code. Per Hahmoob, J., contra. 
Ba'Ghfnath Das v. Raj Ivitmar .. 

[I. L. R., 2 All, 270 

mid on appeal under the Letters Patent that the 
alteration of the decree was improper, and was not 
an amendment of the kind authorised by section 206 
or the Civil Procedure Code. An order passed under 
section 206 amending a decree is a separate adiudi- 
cation, and is not merely a part of ihe original decree 
coo Ol’der is not appealable under section 

5d 8 of the Code. Such an order, therefore, can he 
revised by the High Court, under section 622 The 
judgment of Oldfield, J., reversed, and that of 
Mahmood, <7., affirmed. Kaq-hunath Das u Raj 
ivuMAB .... I. K R., 7 All, 876 


143. 


■ Civil IProoedure 


Code, 1882, ^s. M,--- Order refusing leave to join 
'plaint.— In a plaint filed in 
the Court of a Subordinate Judge, the plaintiff 
claimed to recover possession of a house, too'ether 
with some grain which was stored in it. The '^plain- 
tiff applied to the Subordinate Judge for leave un- 
der .section 44, Eulea, of the Civil Procedure Code, 
to join the claim for grain with the claim for posses- 
sion of the house. The Subordinate Judge refused 
leave, and returned the plaint, with directions that 
the plaintiff should institute two suits for recovery 
of the house and the grain, respectively, in the Court 
of the Muiisif. jSeld that the Suhordiiiate Judge^s 
order was substantially an order rejecting the plaint, 
on the ground that the plaintiff had joined a cause 
of action wdth a suit for recovery of immoveable 
property; that, although this might have been a 
misapplication of section 44, Rule a, of the Code, 
its effect was to reject the plaint ; that such an order 
was a decree, with reference to the definition in sec- 
tion 2, and was appealable as such to the District 
Judge : and that therefore a second appeal lay in the 
case to the Higli Court, and that Court was not com- 
patent to interfere in revision under section 622. 
Randhan SiNaH tj. SOLHU . I. L. B., 8 All, 191 


144. 


Case in which 


■ - xjuav ’in wmcih 

no appeal lies . — Calling for record in oase . — Per 
Pearson, J., Oldfield, J., and Siraight, J — 
When, under section 622 of Act X of 1877, the 
High Court has called for the record of a case in 
which no appeal lies to it, it may, under that section, 
pass any order in such case which it might pass if it 
dealt with the case as a second appeal under Chapter 
XLII of that Act. Fer Stfart, C. J".— The High 
Court may, under that section, pass in such case any 
order, whether in regard to fact or law, as it thinks 
proper. In the matter of the petition of 
AIuhammad V. Hfsain . . I, L. E., 3 All, 203 


® HIGH 

OCJ U RT — continued. 

3. CIVIL PROCEDURE CODE, s. 622-eo». 

tinned. 

Exercise of jurisdiction— 

ot an ex parte decree for rent dae in resneet of it 
he fiS““‘-‘l«btor made an application 1 whi h 

direr anniiPdr* ^ “i-Je tL 

ueciet, and the decree was set aside. The decree- 

iiunsit. Meld that inasmuch as an apneal l-iv 

tlr ‘ interfere under sec 

tioii 022. Ram Kbisto Kox v. Nsm Taea Dass 

[12 C. L. R., 449 


146 . 


Sigh Court ’Where no appeal ^/>s.~Where^an^anw 

preferred to the District Court against an “dtrlo 
fusing au application for execution of a decree for 
costs was .allowed, the High Court, on a second an 

r III 'appeal lay e t£ 

to the District Court or to the Hio-h pArn.f t 
entertained the matter under section 6^22 of the 
upheld- the order of Idm 
Chdnder -Doss v Wa- 
JEDDNNISSA Khatoon . . 6 C. L. R.* 234 

147, 

cofj Refund of 

cosh.—Cml Procedure Code, 1882, ss. 244, 280 2s( 

An objection to the attachment of property at* 
tached in ^ecutioii of a decree was SttI the 

Obiltor “ The^rir. “"Ifl the, costs of the 

N- i ■* J ^fficiee-holder thereupon hrou«^]it o 
suit to contest the order allowing the obieetion" He 
M not seek in this suit relief in respecth the costs 
He obtained a decree setting aside the order allowin'" 
he ohjection. He then applied to the Court S 
had made the order to order a refund of the amount 
paid ‘to the ohjeetor. 

^th relrd to /eing regarded as one 

uitu legaid to a portion of an order made under 

^ction 280 of the Civil Procedure Cod Coll 

was the matter, and could not make or 
eufoice such an order as was sought for - and that 
application was not appeal- 
ahle, as it was not one made under section 244,hnd 
if taken to be one passed with reference to section 
260, au appea ivas barred by section 283 : the Court 
therefore, would interfere under section 622 of the 
Civil Procedure Code. In the mattee ob thf 
POTION OP lUmu Naih Das. Raghb 
I>AS ». Babbi Peasab . I. L. E., 6 All., 21 

148. - - ^ — Arhitration . — 

Illegal procedure on arhitration.—Inmhd wward — 
Where two of five arbitrators nominated by the nar- 
ties to a suit and appointed by the Court Imd not con- 
sented before, and, after appointment, declined to act, 
and the Court appointed two arbitrators in their place 
agiunst the consent of one of the parties to the 
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3. CIVIL PROCEDURE GODS, s, 622— cow- 
tinned. 

Exercise of jurisdiction— 
suit, and the appointment of the new arbitrators 
was not warranted by the provisions of section 510 of 
the Code of Civil Procedure, and the order of refer- 
ence to such arbitrators, the award made hy them, and 
the decree passed upon the award were consequently 
illegal, — Meld that the High Court could set aside 
the decree under the powers given hy section 622 of 
the Code of Civil Procedure. RtraABDiN Ravutan u. 
Moibinsa Ravutan . I. L. R, 6 Mad., 414 

149. Arhiiration . — 

Order refusing to file an award, — Where an order is 
made refusing to file an award no appeal lies from it, 
hut the High C<)iirt can interfere under section 622 
of the Civil Procedure Code. Mana Vikrama (Ma- 
haraja OR Cahcut) V , Malmcherry Kristnan 
Nambxjhri . , , I. Ii. R., 3 Mad., 68 

150. Arbitration , — 

Order setting aside award for misconduct of arbi- 
trator. — An order under section 521 of the Civil 
Proced\u'e Code, setting aside an award, made on a 
reference to arbitration in the course of a suit, under 
Chapter XXXVIII of the Code, on the ground of the 
arbitrator’s iniscoiiduct, is not subject to revision hy 
the High Court in the exercise of the powers con- 
ferred on it by section 622 of the Code. Chattar 
Singh Lekhraj Sikgh . I. Xi. R., 5 All., 293 

151 . Arbitration . — 

Act VIII of 1859 i s. 8 IS. — Aioard made after time 
allowed hy Court, — An order of reference to arbitra- 
tion was made on 21st January. Six weeks’ time 
was allowed for the return of the award. No appli- 
cation was made for extension of time. The award 
having been returned on 8th May, the Court refused 
to give judgment in accordance with it under section 
522 of the Code of Civil Procedure, on the ground 
that it was not valid. The plaintiffs then petitioned 

. the High Court under section 622 of the Code of Civil 
Procedure. Meld that the award was invalid, and 
tlie Court had not failed to exercise jurisdiction 
within the meaning of section 622 of the Code of 
Civil Procedure. Simson v. VeneatagopaLzVm 

[I. L. R., 9 Mad., 475 

152. Arbitration . — 

Aioard. — JError of procedure. — Relief refused on 
equitable grounds, — R. 3/., party to a suit, having 
authorised liis agent to conduct the suit, the agent 
consented to the case being referred to arbitration 
by the Court. The arbitration was carried on to 
the knowledge and with the assent of R. M. On an 
application by R. AT., under section 622 of the Code 
of Civil Procedure, to set aside the award made hy 
tile arbitrators, on the grounds (1) that his pleader 
had not been . authorised in writing, as required by 
section 506 of the Code, to apply for arbitration;. and 
(2) that he himself had not consented to the refer- 
ence, — Held that, under the circumstances, R. M, 
was not entitled to relief. Unnieaman v. Chathan 

[I. Ii. R., 9 Mad., 451 


SUFERIM-TENDBHCE OF HIGH. 

COURT — continued, 

% CIVIL PROCEDURE CODE, s. 622— 

tinned. 

Exercise of jurisdiction — continued. 

Attachment . — ■ 

Power to set aside order for .attachment by another 
Court. — No Court, other than a Court of Appeal or a 
High Court acting under section 622 of the Code of 
Civil Procedure, can discharge an order of attach- 
ment issued by another Court. Kolasijerri Illath 
Naranian d. Korashebbi Ilrath Nilakandan 
Nambitdri . . , I. L. B., 4 Mad., 131 

3 _ 54 .. — C 0 m m i ssio n^. 

Order refusing issue of. — Civil Procedure Code^ ss. 
130, 8S7. — Interlocutory orders. — Under sectioxi 623 
of the Code of Civil Procedure, interlocutory orders 
passed under section 367, refusing applications for the 
issue of a commission to examine witnesses, or under 
section 130, directing the production of documents, 
cannot be revised. In be Nizam or Hyderabad 

[I. L. B., 9 Mad., 256 

155. Decree, Construc- 

tion of— Order misconstruing decree. — Where in a 
case of the execution of a decree in which no second 
appeal lay to the High Court, the Appellate Court held, 
on the construction of the decreee, that it awarded in- 
terest on the principal amount of the decree, the High 
Court, under section 622 of Act X of 1877, holding 
that the Appellate Court had misconstrued the decree, 
and that the decree did not award such interest, 
modified the order of the Appellate Court accordingly. 
In the matter or the petition or Muhammad v. 
Husain . . . . I. L. R., 3^A11., 203 

156. — Decree. — Order 

reversing refusal' to set aside ess f arte decree. — After 
a decree had been made ex parte, the defendant 
applied to have it set aside. The Subordinate Judge 
refused the application, hut his order was reversed by 
the District Judge. Meld, that no appeal lay, nor 
would the Court interfere under section 622 of the 
Procedure Code. Aubinash Chunder Mookeejee 
V. Martin » , . 1. 3b. B., 8 Calc., 832 

157. Discretion, In- 

terference with exercise of . — Collector. — Hereditari/ 
Offices Act, {Bom) III of 1874, s. 10.— Collectors 
certificate, — The Collector, when granting a certi- 
ficate under section 10 of the Bombay Heredi- 
tary Offices Act (No, III of 1874), exercises a judicial, 
function, and is subject to the supervision of the 
High Court ; but the High Court will not interfere 
with his discretion, unless there is violent misuse of 
authority, obvious bad faith, or reckless disregard or 
wanton perversion of the law on his part. Codlec- 
TOB OR Thana V, Bhaskar Mahadev Sheth 

[I. Ii. B., 8 Bom., 264 

158. — - — Discretion, In- 

terference toith exercise erf— Refusal to grant certi- 
ficate of sale under Madras Rent Recovery Act.— 
Civil Procedure Code, 1882, s. 4. — A sale of the 
tenants’ interest in certain land having taken place 
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3. .CIVIL PEOCEDURE CODE, s. 622— cow- 
timied. 

Exercise of Jurisdiction — continued, 

under sections 39 and 40 of the Rent RecoYery Act, 
the Deputy Collector refused to issue a sale certi- 
ficate to the purchaser, on the ground that the sale 
had been irregularly conducted. Seld that the High 
Court had no power to review the proceedings of the 
Deputy Collector under section 622 of the Code of 
Civil Procedure. Velli Peeiya Miea Ravuthak -y. 
Moidin Padsha Eavuthan 

[I. L. E., 9 Mad., 332 

159- Discretion, In- 

terference toitli exercise of. — Admission hy District 
Court of Appeal presented out of time. — Where a 
District Court admitted an appeal presented out of 
time, on the ground that the appellant, having filed an 
application for review within the time allowed for an 
appeal, was entitled to exclude the time occupied in 
prosecuting the review, — Held that the High Court 
could not interfere on revision. Vasudeva v. 
Chinnasami . . I. L. R., 7 Mad., 584 

130. Error in Imo. ! 

Civil Procedure Code, 1882, s. 82. — Interple tder 
suit, Application to he made a paHy to. — Doiver of 
High Court on remsioyi. — Erroneous construction 
of Act. — A merely erroneous construction of the pro- 
visions of an Act is not a ground for relief 'under 
section 622 of the Civil Procedure Code. 31. J. in- 
stituted an interpleader suit against two rival claim- 
ants, N. and A., in respect of a sum of E20,000. E. 
subsequently claimed a portion of the money and 
applied to be made a party to the suit, hut was 
opposed by M. J. and jV. The Subordinate Judge 
refused the application, on the ground that, though it 
was probably made under section 32 of the Civil Pro- 
cedure Code, E.’s right or claim not having been 
admitted by the plaintiff, nor asserted to his kiiow’-- 
ledge, she was not a necessary party under the 
special provisions of Chapter XXXIII of the Civil 
Procedure Code, and referred her. to a regular suit. 
Meld that the order, though based upon an erroneous 
construction of the provisions of section 32 of the 
Code, did not come within the scope of section 622, 
inasmuch as it could not he said that the Subordinate 
Judge had failed to exercise a Jurisdiction vested in 
him by law. Rabbaba Khanum v. Nooejehan 
Begum alias Dalim Shahiba 

[I. L. R., 13 Calc., 90 

161, Error hi law . — 

Dismissal of suit hy Small Cause Court . — Legal 
Eractitioiiers Act. — A Small Cause Court having dis- 
missed a suit brought by a pleader to recover from 
his client a fee claimed for the conduct of a suit, on 
the ground that such a suit would not lie, because it 
was based on an oral contract, and such contract could 
not he enforced by reason of the provisions of the 
Legal Practitioners Act, the High Court, under sec- 
tion 622 of the Code of Civil Procedure, reversed the 
decree of the Small Cause Court. Rama v. K unji 
[I. L. E., 9 Mad., 375 


SUPERINTENDENCE OE HIGH 
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Exercise of jiirisdietion— 

102. — Execution of de« 

cree , — App licationfor execution of decree. — Civil Fro-^ 
eedure Code, 1877, s. 244. — Meyistraiion Act, 1866, 
s. 33 . — An application was made to a District Mimsif 
on the 16th July 1877 to issue execution on a decree, , 
dated 6th Novemher 1869, obtained on a bond re- 
gistered under section 53 of the Registration Act of 
1866. He made an order refusing execution, the de- 
cree being one passed, not in a regular suit, hut in a 
summary suit, and governed by the period of limita- 
tion prescribed hy article 166, schedule 11, Act IX of 
1871. On appeal the Subordinate Judge reversed 
the order of the Munsif, holding that article 167, 
schedule II of Act IX of 1871, applied. Held that, 
under section 622 of Act X of 1877, the High Court 
could not interfere, as the Subordinate Judge had 
Jurisdiction to hear the appeal. Sueyapeagasa 
Rau V. Vaisya Saunyasi Razu 

[I.L. E.,lMad., 401 

103, Execution of 

decree. — Civil Frocedure Code, 1882, s. 835. — Desist- 
ance to execuiion of decree . — An order under section 
335 of the Civil Procedure Code is subject to revision 
hy the High Court under section 622 of that 
Code. Shiva Nathaji v. Joma Kashinath, I. L. 11., 

7 Bom., 841, followed. Sheoeaj Singh v. Banwaei 
Das .... I. L. R., 6 AIL, 172 

164. Jurisdiction, Ex- 

ercise of. — Erroneous decision in suit tried with juris- 
diction. — Act XII of 1879, s. 92. — A Court that has 
decided a suit oyer which it had Jurisdiction, cannot, 
only on ,the ground that it has arrived at a wrong 
decision, be said to have exercised its Jiiri{|diction 
illegally, or with material irregularity, within the 
meaning of section 622 of Act X of 1877, as amended 
by section 92 of Act XII of 1879. Amie Hassan 
Khan «. Sheo Baksh Singh 

[I. L. B., 11 Gale., 6 : L. B., 11 1. A., 237 

105. Jurisdiction, In- 

terference with exercise of. — Civil Procedure Code, 
1882, s. 320. — Transfer of decree to Collector for 
execution. — Rules made hy Local Government. — A 
decree passed hy a Subordinate Judge upon a bond, 
in which certain immoveable property was mortgaged, 
was, in accordance with the niles made by the Local 
Government under section 220 of the Civil Procedure 
Code, transferred to the Collector for execution. A 
sale in execution took place, and the Collector gave 
the purchaser a certificate of the sale. Upon this 
certificate the purchaser applied to the Subordinate 
Judge to give him possession of a larger amount of 
property than that specified in the certificate, and, 
upon the refusal of the Court to do so, applied to the 
Collector to amend the certificate. The amendment 
having been made as desired, the purchaser again 
applied to the Subordinate Judge for possession of 
the amount claimed by liim, and the Subordinate 
Judge again rejected the application, holding that 
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Exercise of jurisdiction— 
only tlie lesser amount had been sold in execution of 
the decree. ^ The Court held that the Subordinate 
Judge had jurisdiction to decide the question. Seld 
that, inasmuch as the Subordinate Judge had juris- 
' to decide the question, and inasmuch as, even 

if bis decision were wrong, the purchaser had a re- 
medy by bringing a regular suit, the matter did not 
tall within section 622 of the Civil Procedure Code, 
so as to call for the interference of the High Court 
in revision. Skimnathaji v. Joma KasMnath, t L, 
Amir Eassan Khan v, Sheo 
BaJcsh Singh, I. L, R, 11 Calo„ 6, referred to. 
SUNDAa Das v, Mansa Ram 

[I. li. B., 7 All., 407 


160 . 


J ur is diction, 
of . — Limitation . — A 


Interferef^e wiih exercise 
Court which admits an application to set aside a de- 
cree exparte^ after the true period of limitation has 
expired, acts in the exercise of its jurisdiction illegal- 
ly and with material irregularity within the meaning 
of section 622 of the Civil Procedure Code, and such 
action may^ therefore he made the subject of revision 
by the High Court under that section. Amir 
Massan Khan v. Sheo Baksh Singh, L L. R, 11 Calc. 

6 ; and Magni Ram v. Jkoa Lall, 1. L. R, 7 All., 386 
commented on by Mahmood, J. Rer Mahmood, J. 
— Ill e term ^'jurisdiction as used by their Lord- 
ships of the Privy Council in Amir Ea.ssan Khan v. 
Sheo Baksh Singh must be understood in its broad 
legal sense sipifying the power of administering 
justice according ^to tlie means which the law has 
provided, and subject to the limitations imposed by 
the law upon the judicial authority."* Har Prasad 

®.Jaf4rAli . . . I. L. E., 7 AIL, 345 


167. 


Jurisdiction, 


^ iJwrLsaiczion, 

question not relating to.— Alleged errors in decision 
of Sint for pre-emption.— In a suit to enforce the rio-ht 
of pre-emption in respect' of a usufructuary nimh- 
gage of immoveable property, the plaintiffs alleged 
tiiat the considerafcion-money was less than that 
stated m the mortgage-deed. The Court of first 
instance gave the plaintiffs a decree for possession 
oi- the property, on payment of an amount less than 
that mentioned in the deed; and this decree was 
afhrmed on appeal. The mortgagees appealed to the 
iiign Court on the following grounds: "(i) Be- 
. cause it was for the respondents to prove that any 
portion of the consideration was not. paid, (ii) Be- 
cause the lower Court has not considered the evi- 
dence of the appellants, (iii) Because the finding 
of the lower Court is based on conjecture.” Eeld 
on the question whether, such grounds not being 
grounds on wbicb a second appeal is allowed by 
Chapter XLII of the Civil Procedure Code, the appeal 
should not proceed rather under Chapter XLVi; Ac- 
tion 622 of that Code, that the appeal could not pro- 
ceed under section 622 of the Civil Procedure Code, in 
consequence of the decision of the Privy Council in 
Amir Ecman Khan v. Sheo Baksh Singh, L L. R., 
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Exercise of jurisdiction — continued. 

11 Calc., 6, that only questions relating to the juris- 
diction of the Court could be entertained under that 
section. Maq-ni Ram v. Jiwa Lal 

[I, L. B., 7 All, 336 


168. 


Jurisdiction, 


Inteperence with exercise of— Second chiss Sub- 
ordinate Judge. — Subject-matter of suit under 
Mo, 000 and within jurisdiction. — Amount of decree 

toith accumulations of interest exceeding Mo, 000. 

Application for execution.— Second appeal.— Tho 
plaintiffs obtained a decree in tlie Court of a second 
class Subordinate Judge for a sum less than R5, 000," 
which with accumulations of interest subsequently 
exceeded R5,000. The plaintiffs applied in execution 
to recover the total amount. The application was 
rejected by the Subordinate Judge, on the ground 
that the Court had no jurisdiction under section 24 
of Act XIV of 1869. On appeal the District Judge 
made an order confirming the decision of the Sub- 
ordinate Judge. The plaintiffs filed a second appeal 
111 the High Court. Eeld that no second appeal lay 
to the High Court from such an order; but, as the 
Subordinate Judge was wrong in refusing to exercise 
his jurisdiction, the High Court would give relief 
under the extraordinary jurisdiction conferred by sec- 
tion 622 of the Civil Procedure Code (XIV of 1882). 
The subject-matter of the suit was within the juids- 
diction of the Subordinate Judge, and his jurisdiction 
continued, whatever might be the result of the suit 
in all such matters in the suit as were wuthin his 
cognisance, amongst which were matters in execution 
111 the suit. Ihe mere circumstance that the amount 
actually due by process of accumulation exceeded 
R5,000 could not oust him from the jurisdiction he 
hitherto had over the suit. Shamrav Pandoji v 
Niloji Ramaji . , . I. E. B., 10 Bom., 200 

169. 


7 - , . ■ : Jurisdiction, 

Int^ferenoe with exercise of— Error of Mamlatdar. 
■—Fossessorg suit in a MamlatdaFs Court.— 
The opponents had obtained a decree for the pos- 
session of certain land against the brother and father 
ot the applicants in the Court of the Mamlatdar at 
Ivarad, m the Satara district. The applkants were 
not parties to the suit. The decree was executed 
and the opponents were put into possession. Tliere- 
upon the applicants, on the 19th May 1884, presented 
a petition m the Mamlatdar’s Court, under section 4 
of Bombay Act III of 1876, alleging that they bad 
been m actual possession of the lands and had been 
ousted fTOiii them in execution of the decree, and 

i^to possession. 

The Mamlatdar was of opinion that the matter was 
res judicata, and dismissed the petition. He relied 
on a circular of the Executive Governmeut as his 
authority. Ihe applicants applied to the High Court 
under its extraordinary jurisdiction. Eeld that it 
exercise of the extraordinary 
'in f the High Court. The Mamlatdar was, 
no doubt, guilty of a formal error. In the exercise of 
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his judicial functions he was bound to be governed 
by the law as he understood it, or as it had been ex- 
pounded by superior judicial authority, not as it was 
understood or expounded by unjudicial peions 

“ h-regularity on the part 
oi the Mainlatdar not apparently involving an in- 
justice to the applicants, who might bi'ing a suit on 
their title if they had a title. ” Kaka Baywi T 
lANDUEAKO Vasudev . I. L. E., 9 Bom., 97 
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170. 


X ' - J^urisdictio7i^ 

J^f^ference wiih exercise of. ^ Civil JProcedure Code 
^ ,:>io.~-Where an order was passed under sec- 
tion 315 of the Code of Civil Procedure directino- 
retun d to a purchaser in execution of a decree in a 
OTitm winch a second appeal lay to the High Court,— 
that, under section 622 of the Code of Civil 
I rocedure, the High Court could set aside the order 
because, the judgment-debtor having been found to 
have a saleable interest, the lower Court had no 
power to order a refund. Kunhamed v. Chathu 
[I. li. E., 9 Mad., 437 

J urisdiotion. 


high 

3. CIVIL PROCEDURE CODE, s. 622-oon. 

tinned. 

Eisercise of jarisdietion-ca«i;,„„rf 

party, the order of the First Suho'rdi into 
KuS rI? C wnw 

Rat ChOWDHUEI. BeOJENDEA Kumae 

Rai Chotoheei ». Rup Lali Doss 

[I. L E., 12 Calc., 515 

173. 


171. 


T . „ ~ ^ diirisdiotion. 

Interference, with exercise of.— Excess of jurisdic. 
uon.— Arbitrators exceeding juris diction.--^hi any 
erne where thei-e is a disregard of the law amounting 
to an excess of jurisdiction, or a perversion of the 
purposes of the Legislature, the High Court will 
interfere under its extraordinary jurisdiction where 
no other remedy is available. Ha&dusa Tilak- 
OHAND V. BhUKAN GOVIND ShET 

[I. Ij. E ,5 9 Bom., 82 

172. ■ — Jurisdiction, 

Interference with exercise of^Civil Irocedure 
Code, 1882, s. 492 . — Civil ^Procedure Code, 1859, s, 
92. Injunction to stay sale pending suit to estah~ 
mil title.— 'A. claim by R. to certain property which 
liaci been attached by B. in the course of execution 
proceedings in the Court of the First Subordinate 
Judge ot Dacca having been rejected, R. instituted 
a suit in the Court df the Second Subordinate Judg-e 
to establish his title to the property. In that suit he 
applied to the Court in which his suit was broufFht 
tor an injunction under section 492 of the Civil 
cedure Code to stay the sale of the property attached 
by E. m the execution proceedings j hut that appli- 
cation was rejected, and R. thereupon applied for 
and obtained from the Court of the First Subordinate 
Judge an order staying tbe sale of the attached pro- 
perty until the hearing of the suit brought by him 
to establish his right to it. Seld, in an application 
under section 622 of the Code to set the latter order 
aside, that section 492 of the Code of 1882 has, and 
was intended to have, a wider ap]3lication than sec- 
tion 92 of Act VIII of 1859 hSi,- and provides a 
remedy where property is ‘^n danger* of beino- 
wrongfully sold if the circumstances justified it 
an order could have been obtained under that section 
from the Court of the Second Subordinate Judge to 

IT 


^'set aside on account 

execution of a decree without proof of substantiiJ 
in.1iiry having been suffered by the ap|fiiean^^^tfj 
Giat such order was passed witiut 
in the meaning of section 622 of the said CnrlA 
Lakshmana Najimcdin ^ ^ 

[I. li. E., 9 Mad., 145 

174, 


Interfe'hnce laifh exer^e of — 
fem aebtou— Remedy hj Certain hinrl 

"3 r 

7 . Couifc, oil appeal hv S.. set .‘isicL* tli^ 

order rejecting his daiiin I’he District Cour Pi 
loiioiauce ot the order of the Hifh Court hov’;. ^ 

^"“Po^^ossion of he 
'ejected' bt? Um hi^ Petition was 

ZtVofT I «“'l^P~eedre Set re! 

^>ietrict iZlo Z’- 

not interfere under section 622. The remedy of v 
was by a separate suit. Sebbaya a. yZImIa 

[I. Ij. B., 9 Mad., ISO 

SmllT 0^“”“ oogiiisable in a Couitof 

H^h'Xrt iFf 'b y^'^e’et'aSied In «,'e 

{) E 
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Exercise of jurisdietion— 

tlie lower Courts, on the ground that both those 
Courts had exercised a jurisdiction not vested in 
them by law. M.eldj that the High Court was com- 
petent to entertain such application and to quash the 
proceedings of botli the lower Courts, under the pro- 
visions of section 622 of Act X of 1877, and the pro- 
ceedings of both those Courts should he quashed. 
Observations by Stuaet, G. el., on the powers of re- 
vision of the High Court under section 622 of Act X 
of 1877. Sabitam Tewaei r. Sakina Bibi 

[I. Ii. R., 3 AIL, 417 


176, 


* Jurisdiction, In- 


terference tmih exercise of. — Beng. Reg. XVII of 
1806. — Redemption of mortgage . — After a mortgage 
had been foreclosed under the provisions of Regula- 
tion XVII of 1806, the representative of the mort- 
gagor deposited the mortgage-money in Court. The 
.District Judge ordered that the money should be 
paid to the mortgagee, on the ground that the mort- 
gagor had not been personally served with the notice 
required by section 8 of that Regulation, and that it 
did not appear that she had been aware of the fore- 
closure proceedings. The District Judge subsequent- 
ly ordered the mortgagee, who was in possession of 
the mortgaged property under the terms of the mort- 
gage, to surrender the property. The mortgagee ap- 
plied to the High Court to revise these orders under 
section 622 of Act X of 1877. Held that the appli- 
cation was entertainable under the provisions of that 
section, and that the orders of the District Judge 
were made without jurisdiction and should he set 
aside. Hazabi Lab v. Khebu Rai 

[I. E. E., 3 AIL, 576 


177, — — — Jurisdiction, In- 

terference mth exercise of.— Improper refusal of 
Where a Munsif improperly refused 
to investigate a claim under sections 278-280, Civil 
Procedure Code, 1877, he was held to have refused 
to exercise a jurisdiction he was bound to exercise, 
and the Court set aside his order and ordered the in- 
vestigation to be made. Jameela v. Luchmun 
Paneay , , . . . 4aL, B., 74 

17 S. ^ Appeal against 


appellate decree by party to suit who did not appeal 
against original decree.^ S. having mortgaged land 
to K. as security for a debt, sold it to V., who under- 
took to pay the debt. AT., alleging that C. had under- 
taken either to make F. pay the debt or to execute a 
mortgage of his own land to secure its repayment, 
and that V. had dispossessed him, sued S., F, and 0. 
to recover the debt by sale of the laud mortgaged] 
inesne profits from F, and costs from S., and F., and 
Q. The District Munsif decreed payment against s 
mesne profits, and, in default of payment by S., a sale 
of the land against F. •, and costs against S., F, and C. 
V. and Q. appealed against this decree. The Subor- 
dinate Judge found that the debt had been paid and 
held that, even if the debt had not been paid, K, had 
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Ex©rcis© of jurisdiction — continued^ 
no cause of action against F. or S., but, if at all, against 
C., and dismissed the suit as against F. The Subor- 
dinate Judge also held that he had no jurisdiction to 
interfere with the decree against S., aiid saw no rea- 
son to interfere with the decree against C: S. appeal- 
ed against this decree. Held that even if S. was not 
entitled to appeal in order to have the decree against 
him set aside, the error of the Suhordinate Judo*e 
could be corrected under section 622 of the Code of 
Civil Procedure by a direction to exercise the discre- 
tionary power given by section 544 of the said Code 
Seshabei Keishnak . I. L. B., 8 Mad., 192 


179. 


7 - - - Jurisdiction, 

Interference with exercise of.— Act XL of 1858 (Benq. 
Minors Act)^ s. S. — Refusal to admit person with 
certificate of administration to defend suit on lehal 
of minor.— Vwdev section 3 of the Bengal Mino|rs Act 
(XL of 1858), the Civil Court has no power to refuse 
to admit a person who has obtained a certificate of 
administration under the Act, to defend a suit on the 
mmoPs behalf, as guardian of such minor. Where a 
Subordinate Judge had so acted, —He/d that the High 
Court had no power to revise his order under section 
622 of the Civil Procedure Code. Baideo Das v 
Gobind Shankar . . 1 . 1 ,. 7 


180. 


Jurisdiction, 


T j tfwrismuiion, 

Interferem^ mth exercise of.— Decree, Uefneal to 
amend.— Where a Coart improperly refused to amend 
® was at variance with the indgment, 

-mid that, m so acting, the Court had acted m 
the exercise of its jurisdiction illegally and with 
material irregularity, within the meaning of section 
62 - of the (,ivil Procedure Code, and its order was 
coiiseqneiitly subject to revision under that section. 
Balmakenb V. Sheojatan Lal 

[I. L. E., 6 AIL, 126 

1151 

~ J'^risdiction, In- 

JZ h •-Material irregularity 

a^echng merits of oase.-Iho words << a material il 
legu arity in section 622 of the Code of Civil Pro- 
cedure include an irregularity of procedure materiallv 
afiectmg the merits of the case. An application of a 
section of the Code to a ease to which Tdot nitp- 
ply is a material irregularity within the meaning of 
the section. Magni Ram v. Jiwa Lal^ I. Z. 7 
ML, observed on. Sew Buz Bogla ^ Shib 
Chitnpee Sen . . i. E., 13 Calc., 22 I 

182.- 


4 ^^. Dr. . .77 ^ ~~ ' ' ’ Jurisdiction, In- 

teifeience with exercise of Illegality 

tenal irregularity ”— A. suit was instituted in the 
recover from the defendants a 
sum ot H49 iwmg the amount due under a bond, and 
which the plaintiff alleged had been recovered on her 
account by one of the defendants from the obligor. 
Ihe Munsif, beuig of opinion that the determination 
of the idamtiff s right to the bond involved the ques- 
tion of her heirship to the estate of a certain decLed 
person, and that consequently the case before him 
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raised a question affecting the title to property ex- 
ceeding El, 000 in value, held that he had no Juris- 
diction to entertain the suit, and accordingly returned 
the plaint for presentation to the proper Court under 
section 57 of the Civil Procedure Code. Meld by the 
Full Bench, that the Mnnsif had acted upon an erro- 
neous view, as the only subject-matter of the suit 
was the E49; that he had consequently failed to ex- 
ercise a Jurisdiction vested in him, and the High 
Court was therefore competent to revise his order un- 
der section 622 of the Civil Procedure Code. The re- 
sult of Amir Massan v. Slieo Balksh Singhs I. X. X., 
11 Calc., 6, and Magni Ram v. Jkua Lai, I. L. R., 7 
AIl.^ .336, is that the questions to which section 622 of 
the Civil Procedure Code applies are questions of Ju- 
risdiction only. The meaning of the decision of the 
Privy Council in the former case is that, if the Court 
has Jurisdiction to hear and determine a suit, it has 
Jurisdiction to hear and determine all questions which 
arise in it, either of fact or law, and that the High 
Court has no jurisdiction under section 622 to inquire 
into the correctness of its view of the law, or the sound- 
ness of its findings as to facts ; but that, when no 
appeal is provided, its decision on questions of both 
hinds is final. JPer Steaight and Tybeell, JJ . — 
Clauses (a) and (5) of section 584, specifying the 
grounds on wdiich a second appeal lies to the High 
Court, embody what section 622 refers to in the word 
“ illegally that is to say, to cases where the Court 
below has, in the exercise of its Jurisdiction, come to 
a decision which is contrary to some specified law or 
usage having the force of law, or failed to determine 
some material issue of law or usage. Clause (c) of 
section 584 indicates the meaning of the words ma- 
terial irregularity ” in section 622, — i.e., some ma- 
terial irregularity in procedure, ** which may possibly 
bwe produced error or defect in the decision of the 
. case iipon|the merits.” Muhammad v. Husain, I. L. 
i?., S All,, 203, referred to. Bad ami Kitae u. Dinu 
Rai I.L.R.,8 

183. Jurisdiction, 

Interference with exercise of, — Meaning of juris- 
diction!'^ — Amendment of decree. — Civil Rrocedure 
Code, s. 206. -r- Act XV of 1877, sch.II, No. 178.~ 
In execution of a decree for partition of immoveable 
property passed in 1872, a dispute arose as to the exe- 
cution in reference to a portion of the property, and 
in 1881 it was finally decided that the decree was de- 
fective in its description of the property, and there- 
fore incapable of execution. In May 1885, on appli- 
cation by tbe decree-holder, the Court passed an 
order amending the decree, the amendment having 
reference to an aiuthmetical error. The Judgment- 
debtor applied to the High Court for revision of this 
order, on the grounds that the ainendllient of the 
decree was barred by limitation, and that the decree 
itself being barred by limitation and finally pronounced 
to be incapable of execution, the Court had acted 
beyond its Jurisdiction in amending it. Meld that 
the application for revision must be rejected. Per 
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Oldeibld, J., that the High Court had no p.ower to 
entertain the application under section 622 of the 
Civil Procedure Code, with reference to the decision 
of the Privy Council in Amir Massan Khan v. Shea 
BahsTi Singh, I, L. R., 11 Calc., 6, and of the Full 
Bench in Badami Kuar v. Binu Rai, I. L. R., 8 Ail., 
Ill ; and further that, upon the facts stated, the 
Court ought not to interfere. Per IVIahmood, J., 
th.at the Court w^as not precluded from entertaining 
the application for revision under section 622 of the 
Civil Procedure Code. Amir Massan Khan v. Sheo 
Baksh Singh, I. L. Id., 11 Calc., 6 ,* Badami Kuar v. 
Binu Rai, I. L. R., 8 All,, 111; Raghunath Das v. Raj 
Kumar, I, L, R., 7 All., 876 ; Surta v. Qanga, I. L. 
R., 7 All., 411 ; Magni Ram v. Jnoa Lai, 1. L. /?., 7 
All., 836 ; Mar Prasad v, Jafar All, I. L. R., 7 All., 
345, referred to. Bhagwant Singh v. Jagesher Singh, 
Weekly Notes, All,, 1886, p. 57 ; and Ahu Said Khan 
V. Mamid-un-nissa, Weekly Notes, AIL, 1886, p, 39, 
dissented from. The meaning of the term “Jurisdic- 
tion ” used in section 622 of the Civil Procedure 
Code must not he confined to the territorial or pecu- 
niary limits of the powers of a Court, or to the 
nature of the class to which the case belongs. It 
implies, in addition to questions of these kinds, the 
presence or absence of a positive authority or power 
conferred by the law upon tribunals in cases which 
satisfy the other conditions referred to. In framing 
the section, the Legislature gave to the High Court 
power to interfere with the action of subordinate 
tribunals in cases where there is no remedy, either 
by appeal or otherwise, and where those tribunals 
have either exceeded or wrongly declined to exercise 
the authority, the power, and the Jurisdiction which 
the law confers upon them, or, under the pretence of 
exercising such authority, power, and Jurisdiction, 
have acted against a positive prohibition of the law. 
Combe V. Edwards, L, R., B P. B., 103 ; and Crepps v. 
Burden, 1 Smith’s L. 0., 8th Ed., 711, referred to. 
Meld, also, ger Mahmood, J., that in the present case 
the Court below had Jurisdiction to entertain the 
application under section 206 of the Code, that it did 
so entertain it, and that in maldng the amendment 
its action could not he regarded as beyond the limits 
of its legal power and authority, so as to render it 
open to the objection of the exercise of Jurisdiction 

illegally or with material irregularity,” within the 
meaning of section 622. Lucas v. Stephen, 9 W. R., 
301 ; Oomanund Roy v. Suttish Chunder Roy, 9 W. 
R., 471 ; Zuhoor MosseinY. Syedun, 11 W. R., 142; 
and Qoluok Chunder Mussant v. Ganga Narain 
Mussant, 20 W. R., Ill, referred to. Dhan Sinq-h 
V. Basant Sik<3-h , . I. U. R., S All., 519 

184. Jurisdiction, 

Interference loith exercise of, — Alleged irregularity 
hy Bistrict Judge in decision of suits , — A, and R., 
both of whom set up a claim to certain land, brought 
separate rent suits against the tenants. In none of 
these suits did the amount claimed exceed. ElOO. 
After the institution of the rent suits A. sued B, to 
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establish liis title to tbe Tand in dispute. Tbe 
District Judge belrore whoin tlae rent suits came on 
appeal allowed them to stand over until the decision 
in the suit between A, and R. ‘ That suit was de- 
cided in favour of R., and the Judge then decided 
the rent suits instituted by R. in his favour, and dis- 
missed the suits instituted *by A, Seld that there 
was no such irregularity on the part of the District 
Judge in the course 'which he pursued, of mahing 
his decision in the rent suit depend npon the decision 
in the suit to establish title, as would justify the 
Court in interfering under section 622 of the Civil 
Procedure Code. Dooega Naeain Sex v. Ram 
Lail Chhutab . . I. Ij. B., 7 Calc., 330 

S. C. Dtjega Naeain Misseb 'o. GoBtrEnHux 
Ghose . 1 . . 9C. L, B., 86 

185. Jurisdiction^ 

Interference with exercise of. — Sale in execution of 
decree against estate of deceased. — Suit against 
representatives of deceased husband^ s estate. — Order 
releasing property from attachment . — In 1862 a 
suit for mesne profits was brought against certain 
persons as being the heirs of one Roraanath Lahiry, ‘ 
deceased, among whom were his widow and two in- 
fant sons. During the pendency of this suit the two 
infant sons died, and the widow was made a defend- 
ant as representing the estate of her deceased sons. 
The suit was decreed in favour of the plaintiffs in 
1876 j and on the plaintiffs applying for execution 
the wido’w objected that 5 16ths of the properties, 
against which execution was sought, was the property 
of her adopted son, whom she alleged to have adopted 
in 1874. Tbe adopted son was not made a party to 
the suit : this objection .was overruled, but the same 
objection was taken by the adopted son through his 
natural father as his guardian and next friend, and 
the Court released the 5 16ths share from attachment, 
and allowed the objection. Against this order some 
of the 'plaintiffs appealed, hut pending the appeal 
another of the plaintiffs applied to the High Court, 
under section 622 of^the Code of Civil Procedure^ to 
have the order set aside. Tbe Court refused to in- 
terfere with the order, inasmuch as there appeared 
to be no material irregularity tberein. Sotish 
Chuxdee Lahiey v. Nil Cqmul Lahiey 

[I. L. B., 11 Calc., 45 

186. — — Jurisdiction, In- 

terference with exercise of.^ Civil Procedure Code, 
18S2, s. BO. — Party added after decree . — A Subordi- 
nate Judge having permitted the junior widow of a 
Hindu to he made a party to the proceedings in exe- 
cution of a decree obtained by the senior widow 
against a debtor of their deceased husband, tbe High 
Court declined to interfere under section 622 of the 
Code of Civil Procedure. Lin&ammal v. Chixxa 
Vexkatammal . . I. Ii. B., 6 Had., 227 

187. Jurisdiction, In- 

terference loith exercise of. — Death of sole defendant. 
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— Application to add representative, — In a suit for 
the recovery of land against a sole defendant, the latter 
died before the hearing. Sixty-tbree days after the 
death of the defendant the plaintiff applied to the 
Court to enter on the record the legal representative 
of the deceased defendant. On the 22nd November 
1880 the Court rejected the application under the 
provisions of article 171B of Act XV of 1877, and 
ordered the suit to abate. On tbe same day the plain- 
tiff applied to the Court to set aside the order direct- 
ing the suit to abate, but tbe application 'w^as also 
rejected on the 20th September 1881. On appeal to 
the High Court, — Eeld that no appeal lay against 
the latter order, and an appeal against the order 
of November 1880 was out of time, hut that the High 
Court would take cognisance of the case under section 
622 of the Civil Procedure Code. Bbxode Mohixi 
Chowdheaix V . Shabat Ohttxpee Dby Chow- 
DHEY . . . I. L, B., 8 Calc., 837 

[10 C. L. B’., 449 
12 C. Jj, B., 421 

188. Transfer of in" 

teresi pending suit, — Lis pendens, — Application to 
bring transferee upon the record . — Civil Procedure 
Code, s. 24:1'— k decree of the High Court, giving 
possession of certain shares in a bank to the plaintiff, 
R,, w^as reversed on appeal by the Privy Council. 
The defendant then applied to the Court of first in- 
stance' to order restitution of the shares, which had 
been realised by the plaintiff. Upon being ordered to 
produce the shares, R, made an application to the 
Court, professedly under section 244 of the Civil 
Procedure Code, in which he alleged that, pending 
the appeal to the Privy Council, he had transferred 
the shares to G., his counsel in the case, who had 
failed to restore them, and he prayed that the said 
person might he brought upon the record, and that ^ 
execution for recovery of the said shares might 
he given against him.” The Court passed an order 
upon this application, calling on G. to show cause 
why he should not be called upon to restore the 
shares made over to him by R„ and he thereupon 
filed an answer denying that he was the custodian of 
the shares, and alleging that he was their purchaser 
for value. The Court passed an order directing that 
G^s name should be placed on the record, so that the 
decree might be executed . against him. Eeld that 

the application by R, was meant to be and actually was 
one praying that, in respect of the scrip, restitution 
of which was being enforced against him, the person 
to whom some interest in it, more or less, had come 
pending the suit, might, in addition to himself, in so 
far as such interest had passed from him, be brought 
under the operation of the execution proceedings; 
that this wal an application under section 372 of the 
Civil Procedure Code ; and the order passed on it, 
being appealable under section 588 (21), '^^as not open 
to revision by the High Court under section 622. 
RAYNOB V . MtJSSOOEIB Baxk 

[L L. B,, 7 AH., 681 
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Interlocutory 

order , — ’Rejection of application to appeal as a pau- 
per, — All application for permission to appeal as a 
pauper was presented, not by tlie applicant personally, 
but by bis pleader, and was on that ground rejected. 
Meldi on an application to tbe High Court for revi- 
sion, that section 622 of Act X of i877 did not apply 
to a proceeding of so purely an interlocutory a 
character as mentioned in section 592, and such ap- 
plication therefore could not be entertained. Hae- 
SAEAN SlKGH V, MuHAMXAD RaZA 

■ .[I. L. R., 4 All., 91 

190. — Rejection of ap- 

plication to sue as a pauper. — Refusal on ground of 
suit being barred . — An application to sue as a pauper 
having been refused, on the ground that the suit was 
barred by limitation, tbe High Court, on revision, 
permitted the applicant to renew his application to 
the Court below. The Subordinate Judge verbally 
rejected this second application, stating that he 
would deliver a written judgment. Before the writ- 
ten judgment was delivered, the applicant offered to 
pay the usual court fees (although not actually tender- 
ing them at the time), and asked that the petition 
might be taken as a plaint tiled on the date of the 
first application : this offer was mentioned and re- 
fused in the written judgment, ffeld^ on the case 
coming up to the High Court under section 622 of 
Act X of 1877, that the circumstances of the case 
wer-e not such as would justify the Court in interfer- 
ing under that section. Ram Sahai Sing- v. Mani- 
EAM • I. li, R., 5 Calc.,. 807 : 6 0. L. R., 223 

191. Rejection of ap- 

plication to sue in forma pauperis , — “ Right to sue.’'^ 
— Limitation. — Where an application for leave to 
sue as a pauper was rejected with reference to section 
407 (c) of the Civil Procedure Code, on the ground that 

, the claim was barred by limitation, and therefore the 
applicant had no right to sue, — Held by the Full Bench 
that the Court had acted within its powers, and that 
its jurisdiction not having been exercised illegally or 
with material irregularity, the High Court had no 
power of interference in revision under section 622 of 
the Civil Procedure Code. Amir Hassan Khan v. 
Sheo Balcsli Singh, I. L. E., 11 Calc., 6, referred to. 
Rer Mahmood, J. — The word case as used in sec- 
tion 622 of the Civil Procedure Code should be 
understood in its broadest and most ordinary sense, 
including all adjudications which might constitute 
the subject of appeal or revision subject to the rules 
governing the exercise of the appellate and reVisional 
jurisdictions respectively ; and it comprehends adjudi- 
cations under section 407, which fall under the same 
general category of adjudications as the rejection of 
an ordinary plaint under section 58 or section 54. 
Rhul Singh V. Jagan Nath, Weekly Notes, All,, 1882, 
p. 39 ; Bhulneshri Bat v. Bidiad;his, Weekly Notes, 
Aik, p. 69 ; and Sital Sahu v. Bachu Ram, Weekly 
Notes, All, 1882, p> 92, referred to. Also per 
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Mahmoob, J , — The provisions of section 407 must 
be interpreted strictly, inasmuch as they operate in 
derogation of the right possessed by every litigant to 
seek the aid of the courts of justice ; and an exercise 
of jurisdiction under that section,, when such exercise 
of jurisdiction is open to the objection of illegality or 
material irregularity, would form a proper subject of 
revision by. the High Court. Har Prasad v. Jafar 
Ali, I, L. R., 7 All., 5£lo;*ancl Arnmal v. Nayudu, I, 
L. R., 4 Mad., 823, referred to. Chattaepal 
Singh v. Raja Ram . I. E. B., 7 AH., 661 

192. — Res judicata, 

^Erroneous decision on.' — A wrong decision on a ques- 
tion of res judicata is not a subject for tbe interference 
of the High Court under section 622 of the Code of 
Civil Procedure, Act XIV of 1882, Hari Bhikaji 
V. Naro Vishvanath , I, Ij. B., 9 Bom., 432 

193. ** — ' — — Sale in execu* 

tion of decree. — Fraud. — Setting aside order con.* 
firming sale. — The purchaser at a sale by public auc- 
tion succeeded, by the exercise of fraud and collusion 
with the agent of the execution- creditors (though with- 
out the creditors’ personal knowledge), in becoming 
the purchaser at a depreciated value. There was no 
material irregularity in publishing or conducting the 
sale. Held that the High Court had power under 
section 622 of Act X of 1877 to rescind the order 
made by the Court of first instance confirming the 
sale, SuBHAji Rah v. Srinivasa Rah 

[I. E. R., 2 Mad., 264 

194. ■ ■ Sale in execu- 

tion of decree. — Pre-emption. — Civil Procedure 
Code, 1877, ss. 310, 311. — Locus standi of pre-emptor 
in execution proceedings. — A person claiming to be 
a co-sbarer in certain undivided immoveable |)roperty, 

■ a share of which bad been sold in execution of a 
decree, objected to the confirmation of the sale in 
favour of the person recorded as the auction-pur- 
chaser, and prayed that it might be confirmed in his 
favour, with reference to the provisions of section 
310 of the Civil Pi’ocedure Code. The Court dis- 
alloy^'ed tlie objection and confirmed the sale in favour 
of the auction-purchaser. The objector thereupon 
applied to the High Court for revision of the order 
of the lower Court under section 622 of the Civil 
Procedure Code. Held that, having been allowed to 
object to the confirmation of the sale, and treated as 
a party to the proceeding held therein, it .was compe- 
tent for him to make such application, notwithstand- 
ing that he was not one of the persons mentioned in 
section 311 of the Code; that there being no appeal 
in the case, so far us he was concerned, the High 
Court was competent to entertain the application 
under section 622 of the Code ; but that, as he was 
not one of the persons who was competetit to avail 
himself of the provisions of section 311, he had no 
locus standi to justify bis application to the lower 
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Court, and the application for revision must therefore 
be dismissed. Eisheshab Kuae «. Haei Sikoh 

[I. L. E., 5 AU, 42 

^sets.—AppUciaion of deeTee-lolo£^Xnck^°off.— 
Where a rateable distribution was ordered amon" 
decree-holders whose applications had been struck ol 
the file prior to realisation of assets,— field that it 
was open to the party injured to ap^ly to the 
Court under section 622 to reverse the order Tiufr: 
CHITTAMBALA ChBTTI V* SESHAYYANaAB 

[I. Ii. R.,;4:Mad.,383 


19a 


{bhir/T S’ibsequently fi. 

obtained decrees against X.. in execution of which 

the same land was attached, and fi. obtained an order 
foi rateable distribution. Neither decree was satis- 
ned A, then applied for attachment of other nro- 
On ^ r was fixed for 28tli SeptemLr. 
On 25tli beptember filed a petition foi* further 
attachment under sections 250, 274 and also o nay 

‘^j®‘''i5ution under section 295 of 
the Code of Civil Procedure. The District Tn/lo-A 
rejected the application for e.tecution as being too 
ate, and then the application under section 295 
because no application, for e.vecution was pending’ 
Meld, on appeal, that the petition for execution w?s 
wrongly rejected, but that the High Court cLld Tt 
undei- section 622_of the Code of Civil Procedure’ 

tfrn’^otv-^v application under sec- 

tiuu -da tor rateable disti-ibution. Veneataeamakt 

r.MAHALiKaATXAX . I. L. E., 9 Mad, 508 

197. 


ss'i;" V“»f w '“■“•■S wSi 

men loned in section 468 or 469 of- Act X of wl 
IS alleged to have been committed, to grant or with, 
hold sanction to the prosecution for such offence is 
not subject to revision by the Hisrh Court a 
section 622 of Act X of 1^77. if the t' 

THE PEiiHotr OF Madho Peasad 

[I.L,E., 3 AU.,508 

198. 
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cause why the judgment should not be set aside as 
being without jurisdiction. EeU, on such applica. 
tion, that the Court had jurisdiction to entertain 
such a suit Peaey Mohuy Ghosaue Haeeajt 
Chuistbes Ganoooly . I. Is, B., 11 Calc., 261 


199. 


Code, 1882s s. dH.— Cause of action.^ Splitting a 
cLaim.-^Separate suits for rent due for sucoessive 
gears --Fetitioners filed two suits in a Small Cause 
Court on the same day to recover rent due for two 
successive years under the same lease. The sum of 
the two^ claims exceeded the pecuniary limit of the 
Court s jurisdiction. The suit for the rent of the first 
year was dismissed under section 43 of the Code of 
Cml Procedure, on the ground that the claim ou^ht 
to have been included in the suit for the second yew’s 
w- , „ ^ application under section 622 to 
the High Court to set aside the order, that althouo-h 
section ^ did prevent the maintenance of the two 
suits, yet as the petitioners had no intention of aban- 

allow 

them to withdraw both suits and file a fresh suit in 
a competent Court. AiAetx ». Abdooea 

[X. L. E., 8 Mad., 147 


Cn^^l OK n j j — Civil Procedure 
<uoae, S. 25, Order under, for transfer of suit.— Sold 
that an order under section 25 of the Civil Pi-ocedure 
Code, transferring a suit in which an appeal would 
he from the decree made therein, was not srif t 

623 

lAEIB AHMAB V, DuBAEI Bibi 

[I. L. E., 6 AIL, 233 

SOL 


non. over SmaU Cause Court, CaUuUa.-AuZd 
excess of jurisdiction ly Small Cause CouH^Hs 
fassto mmovBahlefrofcHy.— 1 tiQ plaintiff brouX 
a suit 111 the Calcutta Court of Small Causes to re 
cover damages for trespass to certain immoveaWe 
property of which he proved he was in possession 
I he deiendant contended that such a suit was one for 
the determination of a right to or interest in im 
inove.able property, and was therefore not maiutak 
able in the 8maU Cause Court. The Small cltf 
Court decided the case, and the High S ofan 
application under section 622, granted a rule to show 


tion hy subordinate Conrt.-trdctice.-^Civil Price. 

J-J. OJ 1827, s, 5.— A decision by a subordinate Court- 

of a^r^fr determining the amount 

ot a court fee, is, notwithstanding its declared fin- 
ality, subject to revision by the High Court It,. 

ISSof Procedure Code (Act XIV of 

188-) and section 5 of Regulation II of 1827 
ViTHAUKeISNA U. BaLXEISHKA JAEAEff 

t [I. L. R., 10 Bom., 610 

202 

%ng suit for instiffcient stamp,-^ a ^uit^Lstituted 
upon a ten-rupee stamp for an account, the removal of 
truC^T^ trustee and the appointment 7Tnet 
tiustee where the value of the trust property was 5 
aklis of rupees, the Court below directed that fhp 
stamp should be calculated upon the value of the 
trust property, and ordered that the deficiency should 
be made up within a particular time. Srftle 
ime expired a rule was obtained from the Hio-h 
Court under section 622 of the Civil Proc^ure Codhn 

iXeMthat the rale must be discharged,inasmuch as if 
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tlie suit liad 'been' dismissed on tlie expiration of the 
time limited, on the ground that the relief was not 
properly valued, there would have been an appeal. 
Omeao Mieza v. Jones , 12 C. L. R., 148 

SUPERSTITIOUS USES. 

' ^ Bequest for- 

ces WlLIi— CONSTEUCTION. 

[5B.L. R.,433 

Statute of— 

See English Law — Superstitiotts Uses, 
Statute oe . . .1 Bom., Ap., 9 

SUPPLEMEMTAE SUIT. 

Suit in Zillali Court simultaneous urith 

suit in Supreme Court. — Tlie mere pendency of a 
suit in the Supreme Court does not operate as a bar 
to the prosecution of a suit in a Zillah Court intended 
to be simply in furtherance of and supplemental to 
the suit in the Supreme Court. Nazir Ali Khan v, 
Ojoodhyaram Khan 

[5 W. B., P. 0., 83 : 10 Moore’s I. A., 540 

SUPREME COURT, BOMBAY. 

See Jurisdiction — Admiralty Jurisdic- 
tion . « 5 Moore’s I. A., 187 

See Jurisdiction— Matrimonial Juris- 
DICTION . , 4 W. B.J P. C.J 91 

[6 Moore’s I. A., 348 

2 . Charter of Supreme Court— 

Construction of statute.— Statute Limiting preroga^ 
tine of the Crown.— Fower to grant leave to appeal in 
criminal ease.— Under the Bombay Charter of the 
Supreme Court, 8th December 1823, that Court was 
invested with full and absolute powers to allow or 
deny an appeal in criminal cases, and no power was 
reserved to the Crown by sucli Charter to grant 
leave to appeal in such cases, such power being only 
reserved as to civil cases. The case of Christian v. 
Cowan, 1 P. W., 329, observed on. Queen «. Ste- 
phenson , « *3 Moore’s I. A., 488 

Queen v. Eduljeb Byeamjeb 

[3 Moore’s I. A., 468 

The Charter having been granted by the Crown by 
force of an Act of Parliament, must be. construed 
with reference to the powders conferred by the Act, 
even though the prerogative of the Crowm were 
limited by such construction. Queen v. Eduljeb 
Byramjee . . .3 Moore’s I. A., 468 

2. — Constructwn of 

Charter.— Lau) of limitation.— English law.—The 
Charter of 8th December 1823, which created the 
Supreme Court at Bombay, provided by section 29 
that “ in cases of Mahomedans or Gentoos their in- 


SUPBEME COURT, BOMBAY.— Cliarter 
of Supreme Court — continued. 

lieritance, and succession to lands, rents and goods, 
and all matters of contract and dealing between party 
and party, should he determined, in cases of Malio- 
medans, by the laws and usages of the Mahomedans j 
and where the parties are Gentoos, by the laws and 
usages of the Gentoos, or by such laws and usages as 
the same would have been determined by if the suit; 
had been brought in a native Court;” -and the 37th 
section directs that “the Court shall frame such pro- 
cess, and make such rules and orders for the execu- 
tion of the same, in all suits, civil and criminal, to 
be commenced, sued, or prosecuted, within their ju- 
risdiction, as shall be necessary for the due exeeiitiou 
of all or any of the persons thereby committed there- 
to, with an especial attention to the religion, manners, 
and usages of the native inhabitants living witbiu its 
jurisdiction, and accommodating the same to their re- 
ligion, manners and usages, and to the circumstances 
of the country, so far as the same can consist with 
the due execution of law, and the attainment of sub- 
stantial justice.” Held, upon a construction of these 
sections, that as the law of limitation is a matter of 
procedure, and the Supreme Court at Bombay had 
power to frame its procedure different from the 
native Courts, the Court ^vas right in allowing the 
plea of the English statute of limitations, in an action 
between Hindus upon a Hindu contract, as the judg- 
ment of the Court on such plea was no determination 
relating to any right arising out of any contract or 
dealing involved in the cause of action. Semhle, — The 
mere allegtion in the plaint that the x)artiGS are 
Hindus is a sufficient averment of the fact to raise 
an objection to the cause being decided by the Eng- 
lish law of limitations. Kuckmaboye v. Lulioo- 
BHOY Mottichund . 5 Moope’s I. A.j 234 

2, Jurisdiction. — -4 of 

atiornegs. — The Supreme Court, Bombay, bad no ju- 
risdiction to admit persons as attorneys and solicitors 
to practise in the Courts there, except such as were 
qualified in the manner pointed out in the Bombay 
Charter and Letters I’atent of 1823 establishing the 
Court — viz., those who bad been admitted in the 
Courts at Westminster or were practising in the 
Recorder’s Court, Bombay, at the time of the pub- 
lication of the Charter. Morgan v. Leech 

[2 Moore’s I. A., 428 

4. — . Suit for partition 

of property out of jurudietion. — The late Supreme 
Court (Bombay) had no powmr to decree a partition 
of ancestral property situate beyond the limits of its 
jurisdiction. Ramchandra Dada Naiic v. Dada 
Mahadev Naik . . . 1 Bom., Ap., 76 

5. — Suit concerning re- 

venue. — Government quit-rent. — Suit against Collec- 
tor of ^Revenue for distraint. — By the Charter of the 
Supreme Court, Bombay, of December 1825, that 
Court was prohibited from entertaining any suit in 
any matter concerning the revenue under the manage- 
ment of the Governor and Council or any act done in 
the collection thereof. In an action of trespass 
brought against the Collector of Revenue at Bombay 
for distraining for arrears of Government “quit-rent,” 
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SUPEEME COtJET. BOMEAv t • 

dietion-coMinued. SVSIB- 

Company at Bombay, and Cou tad 

no jurisdiction. Spoomb n. Jtodow 

[4 Moore’s I. A., 353 

SUPEEME COTJET, CALCUTTA. 

[3 Moore’s I. A., 175 

Cmirt p 4 ^tirisdietion of Crimijaal 
Court-Party pnv;^ to misdemeanour commuted 
mth%njunsdiction.~XSndev the o.pr,„.„i 4 . • 

sfi£rcss4ri“= 

appellant, it wm l?e“w by t^TVnSfc 

SSUSta -S” S 

hSK'irTi"'— 

fc .,ui ttaV sLr, "' 

• • * * ^ Moore’s I. A„ 67 

SUPREME COURT, MADRAS. 

High Cofet, Jfeishictioh oe— . 
High Cofet, MAFEAs~CmF. 

[I. L. R,, 8 Mad., 24 

Hegistrar to ir^^tUu^muthTafS'tfan^ 
eer of CoYt entitled to oommissioil^irTonaTi^'?" 

Xl^l‘onduotofsuit.-Stat.2and3WatTv^^^^^^ 

An order was made on the equity side of ttas,, 

Court at Madras by which tlJ ® 

who under the P-etie of the c 

commission of 5 per cent on nil ^ ^ ^ 

into Court, waslllowed hy eoLToVtLT"®^eP^'‘' 

Jnitee to institute “ 

policy to allow an Xer of the T T/“.‘ 

»its in the conduct o^fhich hftaX 

teet personal interest. KeeakooseTsbbie''® “ 

[3 Moore’s I. a., 329 


( 5974 ) 

SUPEEME COUET, MADEAS. - Juris- 

diQtion— continued. ' ^uris- 

to, and corresponding with, the equitable lurisdiction 

charV^^^ Chancery in England over 

chanties. Attoehex Geheeaf t;. Beopie 

[4 Moore’s I. A., 190 

SURBORAKABI TEE’URB. 

See Land Tehfee in Oeissa. 

■ C^‘ ®«5 II Calc., 699 

SURETY. 

1 . Liability oe Sfeett , 5 S 4 

2. EnEOECEMENT OE SecFEITY * * 

3. Dischaeqb oe Sfeety . " * rqo? 

4 Misceilaneofs Cases . [ ' * ggg^ 

See Execftion oe Decebe~.Mode oe 
Execftion— Peincipal and Sfeety. 

[I. I« R., 4 Calc., 331 

See MoETaAGE—REBEMETiON— R ight oe 

Redemption . , 1 Bom., 135 

See Cases fnder Peinoipal and Sfeety. 
^^PEAE^^^' HeCOGNISANCE TO AP« 


Agreement to become, on deposit 

of security. 

CoNTEACT Act, s. 23-Illegal Con- 
TEACTs — G enerally. 

£1. 1 ail, 751 ■ 

■ — Discharge of— 

See Bill oe Exchange. 

[I. L. R., 3 Calc., 174 
See Cases utoee Peinoipai akb Sueeiv 
—Dischaegb oe Sfeety. ‘j-klty 


Liability of— 


See Bond . 


B B. L. R.^ 304 


, of defaulting tenant. Suit 
against— ® ^uxt 

&e EES JraiCATA-PAETIBS-PEO POEmA 
DirENEASTs . 3B.L.E.,Ap.fl7 

against principal for 
money paid on Ms account. 

See Small Caltse Coeet, Moeussit 

Jtoiswcmon— Conteibittion. 

[B. L. E., Sup. VoL, 691 
1. LIABILITY OP SURETY. 


2 . 

cw. .s<.);.rr4s£lia££!» 


exists, and with reference only to the personTo whn*^ 
he^made himself responsible! MoZ 7ZTn. 

• 25W, E., 250 


( 5975 ) ^ DIGEST OE CASES. ( '5976 ) 


SUBETY — eoniimted, 

1. LIABILITY OF continued, , 

Buration and extent of liability— 

nued, 

2. Security bond for 

restitution of property taken under decree. — Li’a- 
Hlity of surety tvhere decree is reversed on appeal. — 
Act XXIII ofl861y s, 86. — A surety, who executed a 
security bond (in Form No. 82 of the High Court 
Circulars) under section 36 of Act XXIII of 1861, was 
liable for the fulfilment of the decree, not only of the 
Court|of Regular, but also of that of the Court of 
Special Appeal, Naeayan Dev u. Gajanan Dik- 
SHiT « , 10 Bom,, 1 

8 . Liahility of guar- 

antor for gomasMa. — Death of surety.^WhevQ a 
party engaged to be surety for a gomashta and to 
make good all defalcations proved to have been made 
by him, the engagement was held to refer to de- 
falcations shown to have been made by the go- 
mashta during the period of the guarantor’s life, 
and not to apply to a time after the guarantor’s death, 
when all power of advising or controlling the go* 
mashta had ceased. Lyall & Co. v. Amoeabutty 
Bosses . . . , . 20 W. B., 12 

4 . : — Civil Procedure 

Code, 1859, s. 388. — Rema^id of ease and final 
decree on remand, — A decree-holder having taken out 
execution of a decree held by him, and the judgment- 
debtor having appealed to the District Court, the 
two opponents became sureties, under section 338 of 
Act vin of 1859,*that the jiidgmeiit-dehtor would 
“ obey and fulfil all such orders and decrees as should 
be given against him in appeal ; ” and, in default of his 
so doing, they bound themselves to pay jointly and 
severally, at the order of the Court, all such sums as 
the Court should, to the extent of R812-8, adjudge.” 
Seld . (PiNHEY, J., dissentiente) that the obliga- 
tion of the sureties to fulfil the decree of the Appellate 
Court was not confined to the first decree of that 
Court, hut extended to the final decree which it 
passed upon the case being remanded by the High 
Court in special appeal. Shiviae Khuechand v. 
Apaji Bhiveav . . I. Xj. E., 2 Bom., 654 

Keld in the same case on appeal under the Letters 
Patent that the obligation of the sureties was not 
confined to the first decree of the Apellate Court, 
but extended to the final decree which it passed upon 
the case being remanded by the High Court in special 
appeal Appaji Bhiveav v. Shivial Khfbohand 
[I. B. B., 3 Bom., 204 

5 ^ -Extent of liability. — Security 

bond given for faithfui discharge of duties hti mohur- 
f ir,— Misconduct other than misappropriation. — The 
defendant executed a bond which, after reciting that 
the President of the Allahabad Municipal^ Committee 
required security to the extent of BlOO from Sheikh 
Akbur Ali, mohurrir in the Octroi Department, for 
the honest and faithful discharge of his^ duties to 
Government, went on to say that the defendant of 
his own free will and pleasure pledged a certain 
dwelling-house in lieu of security for the mohurrir, 
and to promise that* if any sort of embezzlement or 


BXllXESfl['<^conUnmdt 

1. LIABILITY OF SURETY— 

Extent of liability — continued, 

misappropriation was proved against the mohurrir in 
Court the,i imoperty might he seized. There was a 
proviso that if he deposited RlOO, the money and not 
the property would he liable ; if he failed to deposit 
the money, the property was to he liable for the pay- 
ment of the amount of the security. The mohurrir 
fraudulently allowed certain goods to pass the chooii- 
gee without payment of duty, whereby he caused the 
Municipality a loss of B8. He was convicted under 
section 161 of the Penal Code. The plaintifi sued to 
recover the amount of the security. Beld that the 
defendant could only be liable under the bond for# 
sums shown to have been misappropriated, and that 
he could not be held liable for losses which accrued 
to the Municipality from misconduct on the part of 
the mohurrir other than misappropriation j and that 
in any case he could only be liable for the actual 
damage sustained by the Municipality. Toeab Am 
V . Peesident oe the Municipal Committee oe 
Allahabad , . . .OH. W., 170 

6. W'ithdrawal of 

security placed tvith sureties to indemnif y co-sureties, 
— Where a surety, without taking precautions to see 
to its proper application, permits the party for whom 
he is surety to get possession of money, which by an 
arrangement with that party and the co- sureties had 
been placed in his (the surety’s) hands for the pur- 
pose of indemnifying the co-sureties, he loses his re- 
medy against the co-sureties to the extent of the 
security thus allowed to he withdrawn. Where 
money is permitted to remain in the hands of sure- 
ties in order to its being applied to the purpose to 
secure which they become sureties, it is the duty of 
each as between himself and co-sureties to see that 
the money is not misaxjplied. WooN Chit Poe v. 
Wee Chang . . . 15 W. K., 185 

7. Suit against surety 

of Nazir hy party ufhose property has been misap- 
propriated by Nazir. — The surety of a Nazir who 
had entered into the usual bond of indemnity with 
the Collector of the district against all loses caused 
hy the Nazir during the tenure of his office, was held 
not liable, at the suit of a person whose property 
had been •misappropriated hy the Nazir, to make 
good any loss sustained hy such person. Bocha 
Gope Chowdhey V . Brajagabind Das 

[9 B. L. E., Ap., 26 : 18 W. E., 259 

2. ENFORCEMENT OF SECURITY. 

3 . — Mode of enforcement. — Act 

XXIII of 1861, s,. 8. — Surety bond. — Mxeoution, 
—A surety bond taken by the Court under section 
8 of Act XXIII of 1861, after judgment had been 
pronounced, could be enforced under section 204 of 
Act VIH of 1859. Abdul Karim v. Abdul Huq 
Kazee . , 8 B. Ii. B., 205 : 15 W. R.j 21 

9 ^ JExecution of de- 

cree against surety Surety bond for payment of 
costs under s, 342, — A bond given as security for 
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SURETY — contimied, 

2, ENFORCEMENT OF SECXJUlTY-continued. 
Mode of enforcement— 

costs under section 342 of Act VIII of 1859 could 
be enforced in a summary way by proceedings in exe- 
cution. Chfttebdhabee Lali Eambelashee 
Roes , I. L. R., 3 Calc., 318 : 1 C. L. R., 347 


10 , 


Civil J^roeedure 

Code, 18o9, s, 20d.^ Execution of decree against 
surety. -Stay of execution on security being given. 
—Where a sale in execution of a decree was stayed 
on the security given by a third party,— that 
on default by the defendant, the decree could not be 
ssuinmariiy enforced against such surety under sec- 
tion 204 of Act VIII of 1859. Caje^^deanaeaxan 
Roy V. Hemanoini Dasi 

[4 B. R. R., Ap., 27: 13 W. R., 35 


II. 


— Civil Procedure 

Lode, lbo9, s. 204:.Sureties under Civil Procedure 
Code, 1859, ss. 76, 83. — Sureties after decree — Sec- 
tioii 204, Act VIII of 1859, applied to cases such as 
that of parties who became sureties under section 76 
or section 83, but not to parties who became securi- 
ties after a decree was passed. Ram Kishen Doss 
V . Huekhoo Sinoh . , . 7 W. B., 329 

Rejecting a review in Hueehoo Singh v. Ram 

• . . 6 W. R., Mis., 44 


“Tir ■ ' — Civil Procedure 

Code, I8oJ, s. 204 . — Compromise embodied in de- 
cree.— Execution against surety . — A compromise 
embodied in a decree was to the effect that defend- 
ant should pay to plaintiff the principal sum within 
a specified period, and that if he (defendant) were 
successful in another suit against a different party, 
lie^ would also pay the interest. He succeeded in his 
suit in the first Court, but his suit was dismissed on 
appeal. The judgmerit-dehtor subsequently paid the 
i)riiicipal, but was afterwards arrested, and M. M. 
became surety for his production and for the pay- 
ment of the interest, if the order of the Munsif 
releasing the judgment-debtor were set aside on 
appeal Held (by Maeeby, J.) that the decree on 
the compromise was not one upon which execution 
could be carried out, at any rate for the sum which 
was only conditionally due, as the inquiry relative 
to the fulfilment of the condition could only he made 
111 a regular suit ; and that execution could not be 
taken out against M. H, the surety, the arrange- 
ment hetweeii him and the judgment- creditor not 
falling ivithm section 204, Act VIII of 1859, which 
applied to persons who had become security for the 
performance of a decree or any part thereof. Bola- 
HBE LAiiB V, Mahomed Hossein Rhan . 

[14 W. R., 63 

la ■ 


SURETY — continued. 

2. ENFORCEMENT OF SECURITY— coniinued. 
Mode of enforcement — continued, 

from bringing a suit on the surety bond- to enforce 
the contract made with him by the surety, and the 
lien on the property mortgaged to secure the per- 
formance of that contract. Abded Radie v Hue- 
eee Mohhn . . . . 8 W., 261 


14. 


Civil Erocedure 


Kjbvbi/ jrroveaure 

Code, 1859, s. 204. — Surety executing bond for pay- 
ment of decree by instalments. — Alteration of terms 
of decree.— Where, by an arrangement sanctioned 
by the proper Com't, the terms of a decree were 
varied, and provision was made for its payment by 
instalments, for the payment of a portion of which 
instalments a surety executed a bond hypothecatioo- 
his property,— HI'eZrf that the terms of section 204 of 
the Civil Procedure Code were not applicable to such 
an arrangement. Chundee Been v. Httsshn Alt 

[3 ]N. W., 88 

15. — — Civil Procedure 


Code, 18o9 s. 204.— Surety for performance of de- 
eree.-^Sutt on surety bond.— When a person has 
become liable as security for the performance of a 
decree, section 204 of Act VIII of 1859 gives a 
remedy to the decree-holder against the surety in 
‘ *^«^edy which he may have on the 
^uiefcy bond. It does not prevent the decree- holder 


- jcTUGcaure 

Code, 1877, ss. 210, 253. — Execution of decree 
against surety.— Payment of decree by instalments. 
—A judgment-debtor, whose property was about to 
be sold, appeared before the officer appointed to 
conduct the sale, and applied for its postponement, 
producing a surety and a bond, in which such surety 
promised to pay the amount of the decree within 
one year, if the judgment-debtor did not do so. 
Such officer thereupon applied to the District Judge 
to postpone the sale, stating thit such surety w^as 
willing to pay the amount of the decree by instal- 
ments within one year, and forwarding such bond. 
The District Judge ordered the sale to be postponed 
and the papers to he sent to the Munsif who had 
made the decree and ordered the sale of the property. 
The Munsif made no order regarding the security 
hut merely made an order that the amount of the 
decree should he paid by instalments within one year. 
Ihe judgment "debtor did not pay the amount of the 
decree within the time fixed, and the decree-holder 
therefore applied, for execution of the decree against 
such surety. Held that inasmuch as the decree- 
holder had not been a party to the proceedings of 
the sale-officer or of the District Judge, and as the 
parties had not appeared before the Munsif, and as 
such surety had not agreed to pay the amount of the 
the provisions of section 210 
applicable, and such 
surety had not become a party to the decree as 
altered by the Mimsif; that such surety had not 
made himself a party to the decree by promising to 
pay its amount within one year ; and that, therefore 
his liability was not one which could be enforced hi 
section 253 of Act X 
of 1877. Chandan Khae v. Tiekha Ram 

[I. L. R., 3 AH., 809 


la 


Civil Procedure 


Code m2, e 233.-Suret,M e.eT^tL oyapjI 

Ift agamet.-Io. 1874, the exicu- 

tion of the decree of an Appellate Court was stayed 
for review of Judgment, upon 
the ]udgment.debtor giving security for the execu- 
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BTI'UMTY---contmued. 

2 . ENPOBCEMENT OF SECURITY— 

Mode of, enforcement— co'K^Mawecl. 

tion of tte decree^ and a surety was' accepted on Bis 
belialf. Meld tliat tlie judgment-creditor could not 
proceed summarily against the surety under the pro- 
visions of section 253 of the Code of Civil Procedurej 
'1882« Balaji- V, Ramasami 

[I. L. B., 7 Mad., 284 

17. Biglit to enforce security.— 

Civil Mroeedure Code, 1859, s, 204. — 07'der cancel- 
ling Where a person became a surety, 

in the course of the proceedings on an appeal, to pay 
all such sums as might be decreed against the plaintiff 
on appeal, the decree when passed could be executed 
against the surety under section 204 of the Civil Pro- 
cedure Code, and an appeal would lie from an ordei^ 
made in execution of such decree against the surety. 
Where a person became surety, and gave a security 
b5iid undertaking to pay all sums of money that 
might be decreed against the plaintiff on the defend- 
ant’s appeal, and the appeal was dismissed for default, 
and on the application of the plaintiff the Recorder 
made an order cancelling the bond, and returned it 
to the surety without notice to the defendant, and 
afterwards the defendant’s appeal was on application 
restored, and a decree passed against the plaintiff, — 
Meld that the Recorder’s order was invalid, and exe- 
cution could issue against the surety notwithstand- 
ing that order. Akhtjt Ramaj<a v. Ahmed Yoh- 
SAEEJI , . 7 B. L. R., 81 : 15 W. R., 538 

18. — — Becurity for res- 

titution of 'property tahen in execution, — Reversal of 
decree, — Executio^i agamsi surety . — Civil Procedure 
Code, 1882, ss. 253, 545, 546 . — Section 258 of the Civil 
Procedure Code contemplates a suit pending at the 
time security is given for performance of the decree, 
and does not apply to a case where the litigation in 
the Courts of first instance and of first appeal has 
ended, and no second appeal has been instituted in 
the High Court when security is given. The holder 
of a decree affirmed on appeal by the District Court 
took out execution to recover costs awarded. Costs 
were deposited by the judgment* debtor and paid to 
the decree-holder, and a surety gaVb a bond by which 
he undertook to refund the amount to the judgment- 
debtor in the event of the latter succeeding in appeal 
to the High Court and of the decree-holder failing 
to repay him. The judgment-debtor subsequently 
filed an appeal to the High Court and was successful, 
and he then applied in the execution department to 
recover the amount from the surety. Meld that the 
Court executing the High Court’s decree had no 
jurisdiction to execute it against the surety. Hae- 
DEo Das V. Zaman Khah" . I. L. B., 8 All, 639 

q9, ' Execution of 

decree against surety pending appeal,— -M. obtained 
a decree in the High Court against S, for certain 
moveable and immoveable property. 8, appealed to 
the Privy Council. While that decree was pending, 
M, applied for the execution of her decree, and N. 
became her surety for R 10,000, The decree, how- 
ever, was not executed. The Privy Council reversed 
xhe decision of the High Court and dismissed the suit 


U MEMIY— continued, 

2, ENFORCEMENT DP SECURITY— 

. RigRt to enforce security— 

of M, wdth costs. 8, then sought to execute his 
decree for costs against N., the surety. Meld that 
N, was not liable. Iir the mattes oe the petition 
OE Naeab Chand Pad Chowdhey 

[6 B. L. R., Ap., 128 

S. C. Nuefee Chundes Paue Chowdhet Soo- 
BENDEo Nath Roy . . 14 W, R., 410 

20. Execution of 

decree against surety. — Civil Procedure Code, 
1839, s. 204. — Xu consideration of the plaintiff's being 
allowed to proceed with the execution of a decree 
which they had obtained in the High Court, be- 
came surety upon a bond for the payment of what 
might be due to the defendants by such plaintiffs in 
the event of their decree being reversed or modified 
by the Privy Council, to wdiicli an appeal was then 
pending. Meld that the summary procedure under 
section 204 of Act VIII of 1859 might be enforced 
against A. as such surety. Compare Act X of 1877, 
section 253. Chundee Kant Mookeejee v. Ram 
Goomae Coondoo . . . 3 C. Ij. R., 505 

21. Civil Procedure 

Code, 1877, s. 253, — Execution of decree against 
surety. — Execution of decree of Privy Council , — 
Security for costs of respondent. — Civil Procedure 
Code, 1877, s. 618, — An appeal was preferred to Her 
Majesty in Council from a final decree passed on 
appeal by the High Court, and B. and certain other 
persons on behalf of the appellant gave security for 
the costs of the respondent. Her Majesty in Council 
dismissed the appeal, and ordered the appellant to pay 
the costs of the respondent. The respondent applied 
to the Court of first instance for the execution of that 
order against P. and the other persons as sureties, 
Held by Stuabt, C. J., Pbaeson, J., and Oldfield, 
J., that, under sections 610 and 253 of Act X of 
1877, such order could be executed against the 
sureties. Per Sfankie, J., and Steaight, J.— 
Co7itra, Bans Bahadde SiNan v. Mtohla Beq-am 

[I.L. B.,2 All.,604 

22. — Appeal to Privy 

Council. — Security for costs of responde7it. — Exe- 
cution of decree against surety. — Civil Procedure 
Code {Act XIV of m2), ss. 253, 602, 60S, 610.— 
A plaintiff, having preferred an appeal to Her 
Majesty in Council, was called upon to furnish 
security. Thereupon A., on behalf of the appellant, 
executed a security bond for the costs of the respond- 
ent. The appeal was dismissed wuth costs by Her 
Majesty in Council. On an application (by the^ re- 
spondent in the appeal) for execution to issue against 
the estate of A., the surety (who had died in the 
meantime),— Meld that the liability of the surety 
under the security bond could not be enforced in 
execution of the decree of Her Majesty in Council, 
Bans Bahadur Singh v, Mughla Begam, I. L. 

3 Mad., 107, dissented from. Radha Pershad 
Singh v, Phuljitei Kobe 

[I. L. R., 12 Calc., 402 
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SURETY — continued. 

3. ENFORCEMENT OP S^VRlTY^eontimied. 
Bight to enforce seaurity— continued, 

OQ: ' ^ 

-- ^Execution of 

decree.— Surety.—A. suit was instituted by C. against 
™ Hooglily Court, and was dismissed with 
costs. On appeal by the plaintiff, the defendants 
obtained an order in the High Court calling on C to 
give security for costs in the Court below and on 
appeal, and one R. had, as .surety, charged his house 
payment of costs to the extent 
or rcJ,UUO. The appeal was dismissed with costs 
amounting to more than H2,000. On an application 
by the deiendants for execution against R. under 
section 204, Act VIII of 1859, by attachment 
and sale of the house, the Court granted the appli- 
cation. Hikalal 8eal v, Carapiet 

[9 B. L. R., Ap., 17 

3. DISCHARGE OF SURETY. 

24. Appearance of debtor.— 

Act XXIII of 1861, s. 8. — Dmcharge of defendant 
on hail. — Where “a Court, during the pending of an 
inquiry under Act XXIII of 1861, section 8, allowed ‘ 
the defendant to be at large upon security for his 
appearance when called upon, and when the Court 
had concluded the inquiry it was found that the de- 
fendant had appeared, the liability of the surety was 
held to be at an end. Balmeb, Lawrie, & Co., v, 
Huree Nasain Foddar . , 24 W. B., 292 

25. — Change in circum- 

stances under which security was given.— 
Guarantee for good conduct of gomashta.—Trans^ 
fer ofpropertg guanranteed.— Where two parties exe- 
cuted a surety bond addressed to J., R., and M., ^ 

owners of certain property, binding themselves to be • 
answerable for the good conduct and proper discharge < 
of duties of their gomashta, B., and the property was ' 
afterwards transferred to R. alone, it was held that ^ 

when J. and M. ceased to have any interest in the ^ 

property, there was sucli entire change in the nature ^ 
of the service that the sureties^ liability did not con- ^ 
tiime, and they were not liable to be sued upon their- a 
bond. Raj Kristo Mooebbjee v. Issue Chundee 1 
Mookerjeb . . . . 23 W. R., 90 si 

20. Alteration of H 

position and risk of salt darogah.—LiahilUy of n 
surety for performance of dtiiies.— When a salt 
darogah deposits security for the due performance of 
Ms duties, to be appropriated by Goveriimeut in case 
of loss to the 8tate from his failure to perfoimi them, I 
and the Government, without his consent, alters his ai 
position and risk, such alteration relieves him from 
his engagement as surety. Shib narain RAifERjEs 

y.GovEBMpT . . . W*. R., 1864, 138 

27. ^ Acceptance of further seeu- SI 

Tlty.'-’Seeurity signed by surety.— Security bond.— 

A security, voluntarily signed, existing upon the re- ^ ‘ 
cord, and even taken off the file, is a valid and sub- 
sisting security. The intentions and motives of the 


continued , , 

3. DISCHARGE OF 'SURETY— 

■ Acceptance of further ^eQm:ity-->continued. 
ance of the separate security of one surety is not in- 
validated by the acceptance of separate securities 
of five other sureties. Gopae Indeb Naeain Roy 
• V, Jaoae Nath Gfbo- 

[5 W. R., P. C., 129 : 2 Moore^s I. A., 311 

^ 28. ; Hotice of intention to cease 

to be SUvety,— Security for payment of rent.— A 
surety for the due payment of rent by a third person 
must, if he wish to discharge himself, give notice to 
the person to whom the guarantee has been given. 
Gueesh Ivooeb v. Oomdutoonnissa Beoum 

[6 BT. W., 77 

4. miscellaneous CASES. 

29. Surety of lessee afterwards 

becoming his partner.— Nwijf by surety for ille^ 
gal ejectment of lessee.— Suit for damages.— Where a 
person became surety for the due performance by the 
! lessee of the obligations contained in a lease for a 
term of years, and afterwards became a partner witli 
the lessee, and the lessor evicted the lessee before the 
expiration of the lease,— iZeZrf that a suit would lie 
. by the surety for damages arising from the illegal 
ejectment, although the surety was not a party to the 
original contract with the lessor. Bureodakant 
Roy V. Ram Tuhnoo Bose , 7 W. R., F, C., 15 

S. C. Buedakanth Roy «. Aluk Munjooeeb 
Dasiah . . .4 Moore’s I, A., 321 


^ ^ . y, - U4. bUtJ 

obligor in giving the security muSt he judged by 
what k mentioned in the instrument. The accept- 


^ — r: r surety after satis- 

laction of bond. Cause of action. — Limitation . — 
Ihe plaintiff executed a bond jointly with a servant 
of the defendants on 10th July 1861. The proceeds 
were expended for the defendant on the 30th August 
1864.^ The creditor obtained a decree upon the bond 
for principal and interest, which the plaintiff satis- 
fied by two payments made on 4th July 1866 and 
30th June 1868, respectively. He brought a suit 
against the defendant for the amount on 22nd June 
1869. Seld thaf the plaintiff could maintain his 
suit against the defendant for the amount paid by 
him, and that the suit was not barred by the law of 
limitation. Bhagteath Abhikaei v. Tarini Ch ih- 
DEA Pakeasi . 7 B. L. R., 35 : 15 W. B., 413 

I Reversing on appeal S. C. BHoaEERUTH Adhika- 
eee V. Taeihee Chundeb Paeeassbe 

[14 W. R., 174 

I SURETY B03ND. 

See Peincipae and Sueety— Liability 
OP SUBEIY . I. L. U., 1 Ail., 487 

SURVEY. 

1 — Survey proceedings. Rower of 

Collector to reopen.-Where a, survey is once 
concluded, the map completed, and the thakbust 
proceedings hrofight to a close, a Deputy Collector 
has no authority to reopen the proceedings : and if 
he does so on the appliciitioa of one party and issues 
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SUEVEY— 

a notice to tlie opposite party, the latter Is not hound 
to appear. Ivalee Nabain Bose v. Anund Moyee 
Goopta , . . . . 21 W. E., 79 

2,^ Excess lands’ found after 

snr'yey. — Presumption. — Where the admitted 
inileek lands of a ryot were found by survey to be 
somewhat; in excess of the land re-leased to him by 
resumption proceedings based on a former survey, it 
was held that the excess could not be assumed as a 
matter of course to be mkl lands. DiNOBuimHOD 
StTHAYE V. COOET OF WaBDS . 11 W. E,, 347 

SUEVEY ACT (BOMBAY). 

See Bombay Act I of 1865. 

SUEVEY AWAED. 

See Cases under Act XIII of 1848. 

See Cases under Limitation Act, 1877, 
ARTS. 45, 46 (1859, s. 1, cl. 6). 

1, Requisites for survey award. 

— Decision on hona fide contention. — To constitute 
a survey award there must be a decision on a bond 
fide contention between the parties after a proper 
investigation into the points of issue hetAvecn them. 
Nubo Kishen Eoy u. Gobind Chunder Sein 

[6 W. E., 317 

Eadhapbeshad Sing-h V, Eamjeewun Singh 

[11 W. E„ 389 

2. — Decision on fact not dis- 

puted. — Beng. Beg. VII of 1822. — Summary 
atmrd.—I\\Q finding of a Survey Deputy Collector 
that a party has been in possession of certain land 
for more than a year, where the fact is not disputed, 
is not a “ summary award under Eegulation VII 
of 1822. Eadhapershad Singh v. Eamjeewun 
Singh , . « • .llW.R.j3S9 

3 ^ Striking off complaint in 

Survey Department. — On a complaint being 
made in the Survey Department as to a demarcation 
of land, the Deputy Collector, instead of investigating 
the circumstances, ordered a local inquiry by an 
Ameen, and, on the plaintiff omitting to deposit the 
Ameen’s fees, struck the case off his file. Eeld that 
the decision was not an award on which a cause of 
action could be based, Kristo Chunder Doss v. 
SouDAMONEB Dosseb , . .'12 W. E., 174 

4 ^ Order of settlement officer 

without inquiry.— An entry made in the settle- 
ment papers was objected to on the merits. The 
objection was disallowed summarily without inquiry, 
on the ground that the papers had been drawn out 
more than a year before the objection was taken. 
Held that such an order was not, an award, inas- 
much as it did not adjudicate on the rights of the 
parties or oh the question of possession, and there- 
fore that it was 'not an order on which a Court 
could found its judgment rejecting the suit without 
disposal of the point at issue upon the evidence 
Hebra Dass V. Hurmoo Singh 

[1 H, W., Part II, p. 17 : Ed. 1873, 77 


SURVEY AWAED — continued. 

5. Act XIII of 1848, Operation 

of. — Effect of award. — Act XIII of 1848 operates 
in certain cases to give to a survey award the full 
effect of a decree of a Civil Court, by taking away 
from tbe Courts the power of entertaining any suit 
for ^ contesting the justice of such award after a 
limited time. Morund Mooearee Biswas 
W ooMA Churn Mookeejee . 23 W. R„ 173 

6. — Sauetion by Collector.— 

ceptance of proceedings as correct . — To make a survey 
demarcation effective, it is not absolutely necessary 
tbat there should be any more special sanction by the 
Collector than a general acceptance of the survey 
proceedings as correct. Hunooman Chowbay u . 
Bindhoo Toraba . . . . 10 W. R.^ 330 

7. Eiglit to benefit under 

award.— representing party to award.-—. 
The representatii'es of a party to a survey award are 
entitled to the benefits thereof. Rajmohun Mitteb 
V . COAIMISSIONER OF THE SOONDEEBUNS 

[1 W. E., 344 

All Ashruf V , Chonga Gobind Eoy 

[5 W. R., 220 

8. Effect of award.— IV of 

lS40i Award %mder. — Evidence of title. — An award 
under Act IV of 1840 betw^een an intervenor and a 
party other than the plaintiff was no evidence against 
the plaintiff. Ameeroonissa Khatoon v. Juggur 
Nath Roy . . ’ . . 11 W. E., 113 

9. — Effect of on pur- 

chaser.— Evidence of title.—A purchaser is bound 
by a survey award passed against the persons from 
whom he derived his title. Alltat v. Jug gut 
Chunder Roy . . . 5 W. B., 242 

10. Act IV of 1840, 

Aivard under. — Semhle, — Where a Zemindar let his 
estate in farm for a term of years, and so delegnted 
the whole of his rights, privileges, and immunities 
to another person, he was held to beconse himself 
bound by an adverse decision under Act IV of 1840, 
to wdiich tbe farmer was a party. Leeheaj Rot v. 
Court of Wards , . . 14 W. E., 393 

11. Act IV of 1840, 

Award under, failure to set aside.— Held that the 
plaintiff having failed to set aside an award made 
under Act IV of 1840 wdthin the period of limi- 
tation, could not claim in opposition to the award . 
Gofal Nath u. Abdool Ghanbb . 1 Agra, 120 

12. Notice of survey 

proceedings. — Joint proprietors. — A co-proprietor of 
a joint undivided estate was held to be bound by a 
survey award and compromise to %vhicb tbe otlier 
joint proprietors were parties wdien notice of tbe sur- 
vey proceedings was served on the proprietors jointly, 
and not on him individually. Hue Lal Roy - v . 
SooRUJ Narain Boy . . , 3 W, E., 7 

13^ Proceedings 

under Act IV of ISIO.—Eiridenoe of possession . — - 
Proceedings under Act IV of 1840, to which both 
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StTEVEY AWAED. — Effect of a ward — con- 

tinned, 

litigants have been parties, was held to be properly 
treated as evidence between tlieni on tbe question 
of possession. Kadha Chuek Bass Gossambe v. 
Aeeankhootea . . so w. B., 420 

Kashee Kishoee Roy Csowbhey ?>. Bama 

SOONDABEB BbBIA ChOWEHEAIN 

[23W.B.,27 

14. — — - ^Effect as against 

decree for possession, — A survey award cannot over- 
ride the decree of a competent Court awarding pos- 
session. ■ Hueo Nath Roy t). Abukd G'hunbee 
Roy I W. B., 320 

Emdenee of pos- 

session.'^-Emdence of title.' — Survey proceedings 
are evidence of actual possession, and must be re- 
garded as correct, so far as the appearance of the 
country is recorded thereon % hut if questioned in 
time, are not conclusive on the question of title. 
Lebeanund Sinoh n, Mohen^deo Naeain' Sing- 

[13 W. B., P. a, 7 

1@^ - — I Eroof of posses- 

’ sion,--—Suii ia set aside survey award. — In a case 
for setting aside a survey award which declared 
the plaintilf and the opposite party entitled to cer- 
tain chur lands to the extent they had respectively 
lost by diluvion, and the residue to he held jointly 
according to their shares, — Held that the opposite 
party had no right to sue for rents on the plea of 
joint possession, for he mush first have fixed what 
lands are to be appropriated, by him, and wbat by 
the intervener separately, for the loss suffered by 
each party by diluvion j and. after that how much, 
and what, of the remainder is entitled to be held 
' jointly. Taeihee Raht La hooey v. Haneb Men- 
3)UL 7 W. B., 203 

1 * 1 ^ — Award by super- 

intendent of survey. — Evidemoe of title , — An award 
by the superintendent of fjurvey is not conclusive 
evidence of a contested right in a regular suit. 
KoYLASH CHENHEBi GHOSB V. RaJ ChTTHEBB 
Baneejee . „ . .12 W. B., 180 

13 ^ Eeeision on Act 

IV of ISiO. — Emdenci^ of title. — A decision in an 
Act iV of 184<0 case war> no evidence of title one way 
or the other. GiTEAEH’crE Koonhoo v. Ramkoomae 
Bose . . , . . . 6W. B., 155 

19. — : Avjard under 

Act IV of IMO.— Eroof of title. — An award under 
Act XV of 1840 was nots utBcient proof of title when 
the person in whose fa'?'our it wiis given did not 
maintain his possession umcler the award before the 
survey authorities, and all owed his adversary to take 
actual possession. JooG-u h Kishoeb Shaha v. Raj 
K rsHiN SuEMAH . , . 3 W. E.5 129 

20. Snil to set aside 

award under Act IV of 1840,— Proof of title . — In 


SURVEY AWARD’, — Effect of award— -co®- 

tinned. 

a suit to set aside an award under Act IV of 1840, 

: Meld that the plaintiff ought to furnish some decisive 
proof of his. title, to justify the Court in disturbing 
the award of a competent authority, and that resusip- 
tion proceedings instituted by Government which de- 
clared only that the lands were unfit for resumption, 
and therefore- left them ia the plaintiff^s possession, 
were not such convincing proof of title, Bama- 
SOOFDEEEE BaBSA ChOWEHEANEB |BH¥GEUTTBE 
Dabea Chowbhrahee. Geebsh Ohtobbe Chow- 
EHEY V. Bhugeettee Babea Chowbheane® 

[1 Hay, 49-5 

2L ^ Award under 

Eeng. Peg. VII of 1832^ s. 3$, — -Emmr of Court to set 
aside award. — Meld that an award of arbitrators 
under section 33, Regulation VII of 1822, could not 
be set aside by the Courts of Judicature. Fuezitn© 
Ali V. Ahmed Hosseih . . I Agra, 267 

22, — — ^ — - — ^ — Award fm' more 

than amount of land claimed. — A survey award, if 
given for more than is claimed, is not binding as to 
the excess. It is not conclusive as to title, Lijleet 
Nabaik Sikgh %\ Naeain Singh . 1 W, R., 333 

SURVIVORSHIP. 

Bee Gbant— Power or Axienation by 
Gbanteb . . I, L. R., II Cale.j i 

See Cases xtndeb Hindu Law— Inheeit- 
ANOE— Joint Peoebety and Sueviv- 

OESHIP. 

See Hindu Law— Inheeitance— Special 
He-ibs— Females— Baughtees. 

[ I. L. B., 6 Bom., 85 
15 B. L. B., 10 

See Hindu Law— Joint Family — Powers 
OP Alienation by Members— Other 
Members . 3 B. L. R., P. B., 31 
[6 B. Jj, B., 555 
I. L. R., 1 Gaia, 226 

See Hindu Xaw — Partition— Shakes 
ON Partition — General Mode op Di- 
VISION . . I. B. E„ 5 Gale., 142 

See Will— C oNSTEuoTioN. 

[I. B. E .5 5 Calc., 59 

, 1, Joint tensiney,— Joint specula- 

tion on improving land. — Peal and personal property. 
— A joint speculation in improving land on a hazard 
of profit and loss is treated in equity as in the nature 
of merchandise and jus accrescendi not allowed. 
The survivorship in the case of joint tenancy is not 
an incident to it in the case of leasehold property 
and personal estate. Webbb v. Lester’ 

[2 Boin.,65:2iidEd.,52 


